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Aug.;  Not 

Marshalling    of  Assets — Legatee    and 
HetT'Ot'Lanf, 

A  testator  who  had  entered  into  a  contract 
for  the  purchase  of  a  real  estate^  left  per^ 
sonal  assets  insufficient  for  the  payment  both 
of  hi*  legacies  and  the  purchase^money. 
The  vendor  being  paid  out  of  the  personal 
assets — Heldf  that  the  legatees  were  entitled, 
as  against  the  heir-at-law  of  the  testator,  to 
the  ben^t  of  the  vendor's  Uen  on  the  land 
purchased,  and  to  have  it  marshalled  aC' 
cordkngly. 

The  facts  of  this  case,  so  far  as  they  are 
necessary  to  be  stated,  were  shortly  these: 
The  testator,  WiUiam  Phelps,  entered  into 
a  contract  for  the  purchase  of  an  estate,  but 
died  before  the  same  was  completed,  hav« 
ing  by  his  will  bequeathed  to  J.  S.  Olive 
a  legacy  of  1 ,000/.  The  purchase-money 
being  unpaid,  a  bill  was  filed  by  the  heir- 
at-law,  claiming  to  have  the  estate  paid 
for  out  of  the  testator's  personal  assets : 
and  a  second  bill  was  filed  by  the  repre- 
sentative of  J.  S.  Olive,  the  legatee, 
claiming  to  have  the  testator's  assets 
marshalled  in  case  the  personal  estate  of 
New  Sbkies,  VI. — Cramc. 


the  testator  should  prove  insufficient  for 
the  payment  of  the  purchase-money  for  the 
estate  contracted  to  be  purchased  by  him ; 
and  praying,  in  case  of  a  deficiency  of  the 
testator's  personal  estate  for  payment  of  the 
legacy  of  1,000/.,  that  the  deficiency  might 
be  raised  by  sale  or  mortgage  of  Uie  real 
estate,  which  the  testator,  William  Phelps, 
had  so  contracted  to  purchase,  and  which 
had  descended  upon  his  heir-at-law. 

The  former  suit  having  been  twice  de- 
murred to,  and  once  pleaded  to(l),  came 
on  for  hearing,  with  the  second  mentioned 
suit.  The  cause  of  Thompson  v.  Prior 
was  first  opened,  and,  by  arrangement  be* 
tween  the  counsel,  the  only  question  dis- 
cussed was  the  point  as  to  marshalling. 

Mr.  Knight  and  Mr.  Bethell,  for  the 
plaintiffs. — ^The  question  is,  whether,  in 
case  the  personal  estate  is  exhausted  by 
payment  of  the  purchase-money,  the  lega- 
tee can  resort  to  the  equitable  lien  of  the 
vendor  on  the  estate ;  or,  in  other  words, 
can  he  require  the  purchased  estate  and 
the  personal  estate  to  be  marshalled? 
The  rule  of  marshalling  is,  that  where  a 
party  has  two  funds,  liable  to  the  pay- 

(1)  For  reports  of  the  argumenti  apon  the  da- 
morrer,  eee  Phelps  v.  Sproule,  4  Sim.  318 ;  and  opon 
the  plea,  1  Mjl.  &  K.  231 . 
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ment  of  his  demands,  and  one  only  of 
those  funds  happens  to  be  liable  to  the 
claims  of  another  person,  the  former  shall 
not  by  his  choice  be  allowed  to  disappoint 
such  other  claimant.  The  rule  requires 
that  the  party  exhausting  the  personal 
estate  shall  have  an  actual  charge  or  lien 
upon  the  real  estate.  The  present  case 
possesses  neither  of  these  ingredients ;  the 
vendor's  lien  does  not  arise  until  the  pur- 
chaser's personal  estate  is  exhausted :  it 
is  a  mere  equity  which  this  Court  gives 
him,  and  not  an  actual  original  charge  upon 
the  land.  As  the  lien  does  not  arise  until 
the  personal  estate  is  exhausted,  the  vendor 
can  have  no  option,  and  cannot  therefore 
be  said  to  disappoint  the  legatee  by  his 
choice.  Upon  principle,  the  rule  clearly 
cannot  be  admitted,  and  so  it  has  been  ex- 
pressly decided  in  Coppin  V.  Coppin{2). 
In  Pollexfen  v.  Moore {^\  Lord  Hardwicke 
expressly  lays  it  down,  that  the  vendor's 
equity  will  not  extend  to  a  third  person, 
but  is  confined  to  the  vendor  and  vendee : 
it  is  true  that  the  decision  in  that  case  ap- 
pears to  contradict  the  dictum^  but  the 
reason  of  this  variance  is  most  satisfactorily 
explained  by  Sir  Edward  Sugden  in  his 
Treatise  on  Vendors  and  Purchaser s,  vol.  3, 
p.  67,  in  which  work  the  question  is  ably 
discussed;  and  Sir  Edward  Sugden  ex- 
presses his  opinion,  that  the  rule  of  mar- 
shalling ought  not  to  be  admitted  in  a  case 
like  the  present.  The  case  of  Coppin  v. 
Coppin  has  never  been  overruled. 

mr>  Jacob  and  Mr»  Ahraliam^  for  the  re- 
presentatives of  the  legatee. — The  rule  of 
marshalling  must  be  applied  in  this  case ; 
It  is  not  founded  on  the  narrow  principle 
stated  by  the  plaintiff's  counsel,  but  upon 
a  broad  principle  of  equity,  that  where 
claimants  have  equal  equities  to  be  satis- 
fied, the  Court  will  not,  in  a  case  where 
there  are  funds  sufficient  for  both  parties, 
allow  the  mere  mode  of  satisfaction  to  ope- 
rate to  the  prejudice  of  either  claimant. 
The  vendor's  lien  is  a  charge  upon  the 
land,  and,  if  the  purchase-money  is  not 
paid  at  the  time  and  in  the  manner  stipu- 
lated, can  be  immediately  enforced.  In 
Austen  Y.Halsey{4),  Lord  Eldon  expressly 

(f )  «  P.  Won.  991 ;  s.  c.  Select  Caies  in  Chano. 
«8. 
(S)  3  Atk.  trt. 
<4)  6  Vec  483. 


States,  that  the  vendor's  lien  is  a  charge  of 
such  a  character,  as  to  come  within  those 
cases  of  marshalling,  in  which,  where  there 
has  been  a  charge  upon  an  estate  descended, 
the  legatee  has  been  allowed  to  stand  in 
the  place  of  the  person  having  that  charge 
in  case  of  his  resorting  to  the  personal 
estate.  In  other  cases,  it  has  been  assimi- 
lated to  the  right  of  specialty  creditors. 
The  cases  relied  on  by  the  other  side  are  so 
obscure  and  unsatisfactory,  that  they  can 
scarcely  be  called  authorities  upon  the  point ; 
besides  which,  tliey  have  been  long  since 
expressly  overruled.  In  the  report  o£ Coppin 
V.  Coppin  in  P,Wms.^  no  notice  is  taken  of 
the  point ;  and  the  fact  of  the  question  having 
been  there  discussed,  is  merely  mentioned 
in  the  marginal  note  as  appearing  in 
another  report  of  the  same  case  in  Select 
Cases  in  Chancery ,  p.  28.  The  circum- 
stances of  that  case  were  also  peculiar,  the 
unpaid  vendor  being  also  the  heir-at-law.  It 
is  true  that  Pollerfen  v.  Moore  contains  a 
dictum  in  favour  of  the  plaintiff's  position, 
but  that  is  oyerruled  by  the  decision.  In 
Trimmer  v.  Bayne  (5),  Sir  William  Grant 
styled  the  report  of  Pollexfen  v.  Moore  as 
very  obscure,  and  expressly  decided  the 
point  now  in  question  in  favour  of  legatees. 
That  the  question  of  marshalling  there 
arose  and  was  discussed  between  the  heir 
and  legatees,  is  clear  from  an  extract  from 
the  registrar's  book,  given  in  a  note  to  the 
case  of  Selby  v.  Selby(jS)f  in  which  Sir 
John  Leach  does  not  doubt  that  the  rule 
ought  to  be  admitted  as  between  the  heir 
and  a  legatee,  but  only  questions  whether 
it  should  not  also  be  admitted  as  between 
the  heir  and  a  devisee.  In  Mackreth  v. 
Symmons  (7),  Lord  Eldon  again  expressed 
a  strong  opinion  in  favour  of  the  legatee, 
and  doubted  the  doctrine  contained  in 
Pollexfen  v.  Moore,  which  he  styled  an 
anomalous  case.  In  the  late  case  of  Wythe 
v.  Henniker  (8),  Sir  John  Leach  also  again 
expressed  his  opinion  in  favour  of  pecu- 
niary legatees.  In  Headley  v.  Readhead{d\ 
the  testator's  effects  were  marshalled  in 
&vour  of  legatees  and  annuitants  against 

(5)  9  VecSll. 

(6)  4  RiMt.  339 ;  1.  c.  6  Law  J.  Rap.  Cbaoc.  1 16. 

(7)  15  Vea.  345. 

(8)  t  Mjl.  &  K.  645  j  a.  e.  3  Law  J.  Rep.  (N.a.) 
Cbaoc.  f4. 

(9)  Coop.  50. 
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dmstes.  If  it  was  correcdy  admitted  in  this 
last  case  against  a  party  equally  the  object 
of  the  testator's  bounty  with  die  legatees, 
it  must,  upon  every  principle  of  equity,  be 
admitted  as  against  an  heir-at-law. 

The  Court  must  carefully  bear  in  mind 
the  parties  between  whom  this  question  is 
raised.  The  plaintiffs,  in  this  case,  in  the 
character  of  heir-at-law,  claim  to  be  ex- 
onerated out  of  the  personal  estate.  This 
relief  is  entirely  matter  of  equity,  and 
such  as  this  Court  will  not  grant,  if  by  so 
doing  it  works  an  injury  to  the  legatees; 
and,  therefore,  the  claim  must  be  re- 
jected, unless  the  rule  of  marshalling  is  to 
be  applied.  The  Court  will  not  disappoint 
the  testator's  bounty.  This  principle  is 
clearly  laid  down  in  Fonblanque's  TreeUUe 
an  EquUtfi  vol.  2,  294, — *'  If  there  be  no 
assets  ta  answer  the  intent  of  the  testator 
on  his  legacies,  the  heir  shall  have  no 
assistance  of  the  personal  estate,  for  this 
would  be  to  overthrow  the  testator's  ex- 
press intent  by  an  implied  one  that  the 
land  was  to  descend  free  to  the  heir,  and 
to  take  away  from  a  man  the  disposal  of 
his  own  property."  Lord  Loughborough 
also,  in  Hamilton  v.  Worthy  (10),  recognizes 
this  principle ;  and,  in  Mackreth  v.  Sym^ 
numSf  Lord  Eldon  expressly  says,  that 
the  non-admission  of  the  principle  of  mar- 
shalling in  favour  of  the  legatee,  would 
place  it  in  the  power  of  the  vendor  to  ad- 
minister the  assets  as  he  pleased. 

Nov.  2. — The  Vice  Chancellor. — In 
this  case  I  believe  every  point  was  arranged 
between  counsel,  except  this  general  ques- 
tion, whether  the  lien,  which  a  vendor  has 
for  unpaid  purchase-money,  shall  be  sub- 
jected to  the  general  rule  of  marshalling 
assets.  With  respect  to  this  point,  I  ap- 
prehend the  law  at  this  day  is  in  this  state. 
In  Coppin  v.  Copping  before  Lord  King,  in 
1795,  the  heir  oi  the  purchaser,  who  had 
not  paid  his  purchase-money,  happened  to 
be  the  unpaid  vendor;  and  it  seems  to 
have  been  held,  that,  as  against  the  vendor, 
the  general  creditors  of  the  purchaser  were 
not  entitled  to  have  a  marshalling  of  assets 
in  their  &vour ;  but  Lord  King's  reason  is 
not  stated  in  the  reports  of  this  case,  either 
in  Select  Cas,  in  Chancery^  or  Peere  WU" 
Uams.  In  the  case  of  PoUexfen  v.  Moore^ 
(10)  2  Ves.JQn.65. 


in  1745,  which  is  reported  in  d  Atk.  272, 
Lord  Hardwicke,  if  the  report  is  right,  ex- 
pressed an  opinion,  that  the  lien  of  the 
unpaid  vendor  would  not  extend  to  a  third 
person,  but  was  confined  to  vendor  and  ven- 
dee ;  but  it  is  clear,  from  the  note  in  the 
registrar's  book,  that  he  did  not  so  decide ; 
and,  if  the  circumstances  of  that  case,  as 
mentioned  by  Sir  Edward  Sugdenin2  Vend> 
and  Purch,  p.  69,  70,  are  true,  they  may 
furnish  a  reason  why  Lord  Hardwicke 
made  the  decree  in  opposition  to  his  pre- 
vious dictum.  It  is  certain  the  decree  does 
not  support  the  dictum;  though,  for  the 
reason  mentioned  by  Sir  Edward  Sugden, 
it  may  not  have  been  entirely  inconsistent 
with  it.  In  Au9ten  v.  Halsey  this  question 
was  discussed,  but  not  decided,  for  a  deci- 
sion was  not  necessary.  In  Mackreth  v. 
SymmonSi  Lord  Eldon  said,  "The  deci- 
sion in  Coppin  v.  Copptn  required  a  good 
deal  of  consideration ;"  and,  afterwards, 
"  that  the  case  was  anomalous."  In  TVtm- 
mer  v.  Bayne,  Sir  William  Grant,  in  1809, 
decided,  that,  as  against  the  heir  of  the 
purchaser,  who  had  not  paid  his  whole 
purchase-money,  the  assets  should  be  mar- 
shalled in  favour  of  legatees.  In  HeadUy 
V.  Readheadf  in  1813,  the  same  Judge  de- 
cided in  the  same  way — namely,  that  there 
should  be  marshalling  of  assets  as  between 
the  devisees  of  the  estate  not  paid  for  and 
the  legatees  of  the  devisor.  In  1828,  Sir 
John  Leach,  in  the  case  of  Selby  v.  Selby^ 
decided,  that,  as  between  devisees  of  an 
estate  not  wholly  paid  for,  and  creditors  of 
the  devisor,  the  rule  of  marshalling  should 
be  applied. 

In  the  present  case,  the  purchased  estate 
not  paid  for  has  descended.  The  weight  of 
'authority  is  in  favour  of  the  allegation, 
that  the  lien  of  the  vendor  must  be  subject 
to  the  ordinary  rule  of  marshalling  assets ; 
and  the  decree,  in  this  case,  must  be  framed 
accordingly.  My  decision  is,  I  admit,  con- 
trary to  Coppin  V.  Coppin^  and  to  the  dic- 
tum of  Lord  Hardwicke  in  PoUexfen  v. 
Moore ;  but  I  must  say  of  them  as  Lord 
Eldon  said  in  Aldridge  v.  Cooper  (11)  of 
Robinson  v.  Tonge^  they  are  not  reconcile- 
able  with  the  general  classes  of  cases ;  and 
besides,  they  have  been  positively  over- 
ruled. 

(11)  8  Vm.  396. 
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C.     1 
.5.  J 

Intestaief  Right  to  Personal  Property  of. 


The  widow  of  a  person  who  dies  intestate^ 
and  without  any  next  ofkin^  is  entitled  to  a 
moiety  only  of  his  personal  estate^  the  other 
moiety  belonging  to  the  Crown. 

The  testator  in  this  cause  bequeathed  the 
residue  of  his  estate  to  charities  ;  and,  as 
part  of  the  residue  consisted  of  leasehold 
premises,  the  bequest  was  to  that  extent 
▼oid ;  and,  pro  fanto,  there  was  an  intestacy. 
The  testator  was  illegitimate,  and  conse- 
quently had  no  next  of  kin,  and  died  with- 
out issue ;  and  a  question  was  now  raised, 
whether  his  widow  was  entitled  to  the 
whole  of  his  personal  property,  as  to  which 
he  died  intestate,  or  whether  the  Crown 
was  entitled  to  a  moiety  of  it. 

Mr,  Wigram^  Mr.Wilhraham,  and  Mr. 
S.  Sharpe,  in  support  of  the  claim  of  the 
widow  to  the  whole  residue. — Where  a  man 
died  intestate  without  issue,  the  21  Hen.  8. 
c.  5.  gave  the  right  to  administer  to  his 
widow  or  next  of  kin ;  and,  after  paying 
the  intestate's  debts,  his  administrators 
might  keep  the  residue  themselves.  Then 
the  Statute  of  Distributions  was  passed, 
by  which,  if  there  is  a  widow  and  next  of 
kin,  the  widow  takes  one  moiety  and  the 
next  of  kin  the  other  moiety ;  but,  so  far 
as  no  duties  are  imposed  by  that  statute 
on  the  widow  as  administratrix,  her  com- 
mon law  rights  remain.  Blackstone,  in  his 
Commentaries,  voU.  2,  p.  515,  says — "  The 
right  of  the  husband,  not  only  to  adminis- 
ter, but  also  to  enjoy  exclusively  the  effects 
of  his  deceased  wife,  depends  still  on  the 
doctrine  of  the  common  law."  Therefore, 
when  there  are  no  next  of  kin  of  an  intes- 
tate, who  are  to  take  a  moiety  under  the 
Statute  of  Distributions,  the  wife  is  entitled 
to  the  whole  personal  estate  by  the  com- 
mon law. 

[The  VicB  Chavcxllob. — Suppose  an 
illegitimate  husband  dies  sine  prole,  leaving 
a  wife,  and  some  other  person  takes  out 
administration,  what  then  becomes  of  his 
property  ?] 

The  adminiatrator  is  a  trustee  for  the 
widow. 

Sir  William  Home  and  Mr.  Knight  ap- 
peared, to  oppose  the  claim  of  the  widow 


to  more  than  a  moiety;  but  the  Vice  Chan- 
cellor gave  judgment  without  calling  for 
any  argument  on  that  side. 

TheViCB  Chancellor. — I  really  thought 
it  was  perfectly  clear,  in  whatever  way  the 
point  might  arise,  that  if  there  were  no  per- 
sons to  answer  the  character  of  next  of  kin, 
the  Crown  would  be  entitled  to  what  the 
next  of  kin  (if  any)  would  be  allowed  to 
claim ;  and  I  conceive  it  has  been  so  un- 
derstood generally.  Thirty  years  ago,  if 
I  had  been  asked  the  same  question  as 
counsel,  I  should  have  said  without  hesi- 
tation, that  the  Crown  was  entitled  to  the 
moiety  which  the  next  of  kin  would  have 
taken.  If  the  received  opinion  of  West- 
minster Hall  has  been  in  one  way  for  ao 
many  years,  I  shall  not  overturn  it.  What  I 
mean  is  this — where  a  man,  who  is  illegiti- 
mate, dies  without  issue,  and  leaves  a  wife 
who  administers,  she  is  entitled  to  one 
moiety  of  his  personal  estate,  and  the 
Crown  to  the  other. 


Nov 


M.R.       \ 

r.  10,  11.  J 


PENFOLD  0.  GILES. 


Legacy — Description  of  Legatee — Evi" 
dence. 

A  wrong  description  of  a  legatee  wiU  not 
defeat  a  legacy ;  but  where  the  character,  on 
account  of  which  the  legacy  is  given,  has 
been  fraudulently  impost  ^*P^^  ^^  testator, 
the  legacy  willfiuL 

The  testator  gave  certain  legacies  **to  his 
wife  Ann"  In  the  year  IS17,  the  testator 
had  married  the  plaintiff,  who  was  the  person 
thus  alluded  to,  but  it  turned  out  that  her 
first  husband  was  then,  and  at  the  hearing  of 
this  cause,  still  living.  The  Court  being  of 
opinion  that  no  fraud  had  been  practised  on 
the  testator,  determined  that  the  plaintiff, 
notwithstanding  the  misdescription,  was  en- 
titled to  the  benefits  given  her  by  the  will. 

After  evidence  had  been  taken  tn  a  cause, 
the  bill  was  amended,  and  the  title  of  the 
cause  became  thereby  altered: — Held,  thai 
such  charge  did  not  prevent  the  evidence 
beitig  used,  though  taken  in  a  cause  differently 
intituled. 

The  original  bill  was  filed  in  January 
1834,  in  which  the  plaintiff  described  her- 
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self  as  "Ann  Giles,  of  &e.,  widow  of  Thomas 
Giles,  late  of  Longford,  in  the  county  of 
Kent." 

Thomas  Giles,  hy  his  will,  dated  the  26th 
of  November  1 830,  afler  a  general  devise 
and  bequest  of  his  real  and  personal  estate 
to  his  brother  Jeremiah  GKles  and  John 
Buckton,  (upon  trust  to  sell,)  bequeathed  as 
follows :  "  I  give  and  bequeath  the  sum  of 
100/.  unto  my  wife  jinn,  for  her  own  imme- 
diate use,  and  to  be  paid  to  her  as  soon  as 
conveniently  may  be  after  my  decease,  and 
her  receipt  alone  to  be  a  sufficient  and  good 
discharge;*'  and  after  desiring  that  his  per- 
sonal estate,  and  the  proceeds  of  his  real 
estate,  might  be  invested  in  the  funds  or 
on  mortgage,  he  directed  his  trustees  to 
pay  the  income  thereof  unto  his  said  wife 
Ann^  during  her  life,  as  z,feme  sole,  and 
independent  of,  and  not  liable  to  the  debts, 
assignment,  or  controul  of  any  husband  or 
husbands,  and  whose  receipt  alone,  not- 
withstanding any  coverture,  should  from 
time  to  time  be  a  good  discharge,  to  the 
intent  that  the  same  yearly  income  might 
be  a  provision  for  the  personal  maintenance 
and  support  of  his  said  wife  Ann,  during 
her  life,  without  anticipation;  and  after 
her  decease,  he  bequeathed  the  said  trust 
monies  and  premises  unto  his  said  brother 
Jeremiah  Giles,  during  his  life,  and  after 
his  decease,  to  the  three  children  of  his 
said  brother,  in  equal  shares ;  and  he  ap- 
pointed Jeremiah  Giles  and  Buckton  exe- 
cutors of  his  will. 

The  testator  died  in  April  1881,  leaving, 
as  the  bill  stated, "  the  plaintiff  his  widow ;" 
but  the  three  children  of  Jeremiah  Giles 
stated  in  their  answer,  and  it  proved  to  be 
the  fact,  that  in  1794  the  plaintiff  had  in- 
termarried with  John  Penfold,  who  was 
still  living ;  and  that  in  November  1817,  a 
marriage  had  taken  place  between  the  tes- 
tator and  the  plaintiff,  which  was,  of  course, 
void  ;  and  they  submitted,  as  the  testator 
must  be  taken  to  have  made  the  bequests 
to  the  plaintiff  under  the  impression  that 
she  was  his  lawful  wife,  that  those  bequests 
were  wholly  void. 

The  bill  was  amended,  by  order  of  the 
10th  of  June  1 884  ;  and,  in  the  amendment, 
the  plaintiff  denied  that  Penfold  was  living 
at  the  time  of  her  marriage  with  the  testa- 
tor;  and  insisted,  that  even  if  he  were  then 
living,  still  that  fact  ought  not  to  prejudice 


her  rights  under  the  will,  inasmuch  as  she 
had  practised  no  fraud  or  imposition  on 
the  testator.  She  also  charged,  that  she 
and  Penfold  separated  in  1800,  and  never 
afterwards  lived  together,  and  that  she 
then  went  to  live  with  the  testator,  and 
lived  in  his  house  with  him  until  he  married 
her  in  1817  ;  that  the  said  testator,  for 
many  years  before  he  married  her,  well 
knew  that  she  had  been  the  wife  of  Penfold, 
and  in  March  1815,  he  caused  a  deed  of 
separation  between  Penfold  and  her  to  be 
prepared,  and  executed  by  John  Penfold, 
wherein  the  said  testator  was  named  trus- 
tee for  the  plaintiff;  and  at  that  time  Pen- 
fold  was  in  extreme  ill  health,  and  appa- 
rently in  a  decline ;  that  the  testator  and 
the  plaintiff  never  afterwards  heard  of  him, 
and  they  were  married  under  the  full  per- 
suasion and  belief  that  he  was  dead,  the 
said  testator  having  the  same  means  as  the 
plaintifiT  had  of  ascertaining  whether  he  was 
or  not. 

Several  witnesses,  who  were  examined 
on  the  part  of  the  defendants,  deposed, 
that  the  testator  had  never,  after  his  mar* 
riage,  expressed  to  them  any  apprehen- 
sion of  Penfold  being  living,  nor  any  doubt 
as  to  the  validity  of  the  marriage.  A 
brother  and  sister  of  the  plaintiff,  who 
were  examined  on  her  behalf,  deposed  that 
the  testator  had  frequently  before  his  mar- 
riage expressed  to  them  great  uneasiness 
at  the  situation  in  which  he  stood  with  re- 
gard to  the  plaintiff,  and  that  on  one  occa- 
sion he  said  to  the  plaintifTs  sister,  that 
he  could  not  receive  the  sacrament  as  he 
wished,  as  he  could  not  be  a  hypocrite  be- 
fore God,  and  that  after  his  marriage  with 
the  plaintiff,  he  expressed  to  the  plaintifTs 
sister  his  happiness  that  he  married  the 
plaintiff,  for  one  thing  particularly,  namely, 
that  he  could  then  receive  the  sacrament 
with  nothing  on  his  mind. 

Several  witnesses  deposed  that  Penfold 
was  at  Canterbury  in  1830,  at  the  general 
election ;  and  one  of  the  witnesses,  who 
was  about  fifteen  years  of  age,  and  who 
was  a  niece  of  the  plaintiff,  deposed,  that 
she  remembered  in  1 830  the  plaintiff  telling 
the  testator  that  the  defendant  Buckton 
had  informed  her  of  Penfold  having  been 
to  Canterbury,  but  the  testator  replied  he 
would  not  believe  it. 

It  also  appeared,  that  the  plaintiff  had 
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been  reputed  to  be  the  wife  of  the  testator, 
many  years  before  their  marriage,  which 
took  place  at  Stepney,  in  the  county  of 
Middlesex,  a  considerable  distance  from 
their  usual  residence.  In  the  marriage 
register,  the  plaintiff  was  described  as 
"  widow." 

The  cause  came  on  to  be  heard  before 
the  Master  of  the  Rolls,  (Sir  C.  C.  Pepys,) 
on  the  16th  of  December  1835,  when  it 
was  ordered  to  stand  over,  with  liberty  for 
the  plaintiff  to  amend,  by  adding  a  next 
friend,  and  by  making  Penfold  a  party  (1). 
The  plaintiff,  thereupon,  amended  her  bill, 
by  describing  herself  as  "Ann,  the  wife  of 
John  Penfold,  of  &c.,  commonly  called  or 
known  as  Ann  Giles,  widow  of,  &c.  (as 
in  the  original  bill,)  by  W.  J.  her  next 
friend;"  and  she  filed  a  supplemental  bill 
to  bring  Penfold,  her  husband,  before  the 
Court. 

Mr.  Pemherton  and  Mr.  James  Parker, 
for  the  plaintiff. — There  is  no  doubt  as  to 
the  identity  of  the  plaintiff;  and  the  mere  cir- 
cumstance of  the  will  containing  a  wrong 
description  of  her,  will  not  deprive  her  of 
the  legacies. 

Standen  v.  Sianden,  2  Ves.  589. 
Schloss  V.  Stiebel,  6  Sim.  1. 
Bacon's  Law  Tracts,  54. 
1  Powell  on  Devises,  JS67. 
Fraud  forms  an  exception  to  this  rule. 
Kennell  v.  Abbott  {Z');  but,  in  this  case, 
there  was  no  fraud  practised  on  the  testator 
by  the  plaintiff.  They  both  knew  that 
Penfold  was  alive  in  1815,  and  it  was  the 
duty  of  Giles,  as  much  as  it  was  the  duty 
of  the  plaintiff,  to  ascertain  whether  he  was 
dead  or  not.  How  can  it  be  believed,  that 
when  Penfold  was  at  Canterbury  in  1880, 
Giles  should  have  remained  ignorant  of  his 
being  alive  ?  The  language  of  the  will  is 
remarkable.  The  income  of  the  testator's 
property  is  given  to  the  plaintiff,  indepen- 
dent of  any  husband  or  husbands ;  but  the 
words,  such  as  *'  with  whom  she  may  in- 
termarry," which  are  usually  introduced, 
are  here  omitted,  and  apparently  for  the 
express  purpose  of  excluding  any  claim  on 
the  part  of  Penfold. 

Mr.  Skirrow  and  Mr.  O.  Richards,  for 
the  executors ;  and — 

(1)  Giles  V.  GilM,  b  Law  J.  Rep.  (n.s.)  Chanc. 


46. 


(f )  4  Ves.  SOS. 


Mr.  Kmdersley  and  Mr.  ChandUss,  for 
the  children  of  Jeremiah  Giles. — The  plain- 
tiff first  filed  her  bill  sui  juris,  as  a  widow; 
she  then  amended  her  bill,  and  denied  that 
her  husband  was  living  ;  and  then  filed  a 
supplemental  bill,  and  made  her  husband  a 
party  to  the  suit.  When  parties  commit  a 
fraud  of  this  nature  on  the  Court,  their  bill 
ought  to  be  dismissed  at  once.  A  wrong 
description  of  a  legatee  will  not  always  de- 
feat a  legacy  given  to  him ;  but  in  this  case, 
the  character  was  the  motive  for  the  gift.  The 
marriage  was  not  valid,  and  the  character 
was  only  assumed,  by  the  commission  of 
an  offence  on  the  part  of  the  plaintiff;  she 
is,  therefore,  not  entitled  to  take  any  bene- 
fit from  it.  Fraud  on  her  part  must  be  in- 
ferred. The  plaintiff  induces  the  testator 
to  marry  her,  by  pursuading  him  that  Pen- 
fold  is  dead,  and  he  then  fives  her  a  legacy, 
in  consequence  of  believmg  her  to  be  his 
wife.  His  religious  scruples  are  a  strong 
evidence,  that  he  really  believed  his  mar- 
riage to  be  a  valid  one. 

Mr.  Pemherton,  in  reply. — There  is  no- 
thing to  shew  that  the  testator  gave  this 
legacy  to  the  plaintiff,  merely  because  she 
was  his  wife  :  although  the  marriage  was 
invalid,  he  was  still  morally  bound  to  make 
provision  for  her. 

Mr.  Goodeve  appeared  for  Penfold,  who 
disclaimed. 

The  Master  of  the  Rolls. — It  does  not 
appear  to  me,  that  any  serious  doubt  can 
be  raised  in  this  case. — [His  Lordship 
stated  the  case.] — It  is  perfectly  clear  in 
point  of  law,  that  mere  wrong  description 
of  a  legatee  will  not  defeat  legacies.  Cases 
on  this  point  are  so  numerous,  that  it  is 
unnecessary  to  cite  them.  It  is  equally 
clear,  that  if  a  legacy  be  given  on  account 
of  the  character  involved  in  the  description, 
and  that  character  has  been  imposed  by 
fraud  on  the  testator,  the  legacy  will  be 
bad  (3).  Here,  fraud  is  not  alleged  in  the 
answer ;  but  the  ground  of  defence  is  wrong 
description.  It  is  argued  at  the  bar,  that 
there  must  be  fraud  inferred  ;  because,  in 
point  of  fact,  an  offence  was  committed  by 
the  person  who  is  now  plaintiff — namely, 

(3)  This  is  the  role  of  the  civil  lew,  see  Dig.  Lib. 
34,  tit  1,  ].  7t,  8.  6 ;  Code  Lib.  6.  tiu  42, 1.  S7  ; 
Domat,  tnd  vol.  67,  and  see  Meadowa  «.  Docheai  of 
KiogstOD,  AffibL  766. 
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bigamy.  She  married  in  1817 ;  her  know- 
ledge of  her  first  husband  being  alive  in 
1815  having  been  proved;  and  it  is  said, 
the  testator  could  not  know  it,  because  he 
appears  to  have  had  religious  scruples,  and 
these  must  have  been  removed  before  he 
would  consent  to  the  marriage  ;  but  am  I 
to  infer,  that  she  did  know  it,  because  she 
was  informed  of  it  in  1830?  I  confess  this 
is  an  inference  which  I  cannot  follow.  I 
cannot  assume  that  she  had  a  correct  know- 
ledge of  it,  and  that  the  testator  had  not. 
The  case  of  KenneU  v.  Abbott  differs  in 
these  circumstances.  There,  one  party 
only  knew  of  the  prior  marriage  ;  but,  in 
the  present  case,  the  testator,  as  well  as 
Mrs.  Penfold,  had  in  1815,  both  of  them, 
actual  knowledge  of  the  existence  of  Pen- 
fold;  and  it  was  not  more  the  duty  of  Ann 
Penfold  than  it  was  the  duty  of  Giles,  the 
testator,  to  ascertain  that  Penfold  was  dead 
before  they  married ;  and  I  do  not  know,  in 
this  case,  why  I  should  impute  to  the  plain- 
tiff,  Ann  Penfold,  fraud  on  the  testator,  more 
than  I  should  impute  to  the  testator  fraud 
on  Ann  Penfold :  which  of  them  was  guilty, 
if  either,  must  depend  on  circumstances 
which  are  not  brought  before  me  ;  and  I 
do  not  know  what  were  the  facts  in  1817, 
which  induced  them  to  marry ;  there  is  no- 
thing to  lead  me  to  form  an  opinion.  The 
allegation  that  Penfold  was  consumptive,  is 
not  a  justification  or  excuse.  Both  of  them 
knew  in  1815  that  Penfold  was  alive  ;  and 
it  was  the  duty  of  both  to  ascertain  that  he 
was  dead  before  they  intermarried.  If 
they  had  both  a  guilty  knowledge,  as  is 
possible,  and  had  both  neglected  to  inquire, 
that  would  not  be  the  smallest  reason  in 
the  world  for  depriving  the  plaintiff  of  her 
civil  rights  against  the  estate  of  the  testa- 
tor. There  was  no  fraud  on  the  testator  ; 
he  was  not  induced  to  make  this  gift  by 
misrepresentation.  They  married  in  1817. 
After  the  marriage  it  is  not  disputed  she 
was  known,  and  considered,  and  spoken  of 
as  his  wife.  From  1817  to  the  time  of 
making  the  will  (1830),  she  had,  so  far  as 
the  solemnization  of  marriage  could  avail, 
the  apparent  character  of  his  wife ;  and  the 
marriage  took  place  at  a  church  remote 
from  their  usual  residence,  which  shews 
that  she  had  previously  acquired  a  charac- 
ter of  being  the  wife  of  the  testator.  That 
being  so,  and  fraud  not  being  made  out,  I 


cannot  say,  that  this  appears  to  me  different 
from  the  common  cases.  It  is  not  the  pro- 
vince of  courts  of  equity  to  punish  for 
crimes,  there  is  nothing  in  the  merits  of 
this  case  to  deprive  the  plaintiff  of  the  be- 
nefits which  she  claims  under  the  will. 

Then  it  is  argued,  that  she  has  placed 
herself  in  such  a  situation,  that  she  is  not 
entitled  to  avail  herself  of  these  proceed- 
ings to  recover  her  rights,  and  she  ought 
to  be  dismissed  out  of  the  court  to  come 
again.  The  record  originally  stated  her  to 
be  a  widow ;  it  now  alleges  that  she  is  the 
wife  of  Penfold.  She  makes  certain  allega- 
tions, which  are  not  true ;  for  instance,  she 
alleges,  that  in  1817  Penfold  was  dead. 
Is  the  falsehood  of  that  allegation  of  such 
a  nature  as  to  deprive  her  of  the  rights 
under  the  will  of  the  testator?  Then, 
it  is  said,  the  marriage  was  not  a  valid 
marriage ;  it  comes,  however,  again  to  the 
same  question,  whether  the  description 
was  such  as  to  entitle  her  to  these  legacies, 
taking  it  to  be  proved  that  the  description 
was  not  strictly  correct ;  and,  I  think,  she 
is  entitled  to  them. 

His  Lordship  referred  it  to  the  Master 
to  take  the  usual  accounts ;  and,  with  regard 
to  costs,  intimated  an  opinion,  that  as  the 
executors  had  not  any  doubt  as  to  the 
identity  of  the  plaintiff,  their  conduct  had 
not  been  right  in  refusing  to  pay  her  the 
legacies  given  her  by  the  will;  but  His 
Lordship  reserved  the  question  till  the 
cause  came  before  him  for  further  direc- 
tions. 


Mr.  Skirrow  and  Mr,  G.  Richards^  on 
behalf  of  the  executors,  objected  to  the 
reading  in  this  cause,  of  evidence  which  had 
been  taken  in  the  cause  of  Giles  v.  Giles^ 
and  insisted,  that  as  the  record  had  been 
altered,  and  there  was  no  longer  any  cause 
pending  in  this  court,  in  which  *'  Ann  Giles, 
widow,"  was  plaintiff,  no  witnesses  who  were 
examined  in  that  cause  could  be  indicted 
for  perjury,  and  that,  consequently,  their 
evidence  was  no  longer  available ;  that  the 
parties  were  not  entitled  to  alter  a  cause 
altogether,  merely  because  they  got  leave 
to  amend. 

The  Master  of  the  Rolls  said,  that 
nothing  was  more  common  than  to  order  a 
record  to  be  altered,  by  adding  parties; 
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and  he  never  before  heard  of  any  objection 
on  that  ground  to  evidence  which  had  been 
taken  before  the  record  was  altered.  If 
new  parties  were  added,  they  might  ob- 
ject to  have  any  evidence  read  against  them, 
which  was  taken  before  they  were  made 
parties ;  but  he  never,  in  the  course  of  his 
experience,  remembered  such  an  objection 
as  the  present  being  made,  and  he  could 
not  refuse  to  receive  the  evidence. 

The  following  authorities  were  cited: — 
Pratt  V.  Barker^  1  Sim.  1. 
Quantock  v.  Bullen,  5  Mad.  81. 
Milligan  v.  Mitchell^  1  Myl.  &  Cr.  433. 
The  King  v.  Roper ^  1  Stark.  518  ;  s.  c. 
2  Stark.  Evid.  6:^3. 


V.C. 


Nov 


.  15,16.i 


EVANS  V.  JACKSON. 


Trust  —  Power  of  Trustees  far  sale  to 
underlease. 

A  testator  bequeathed  some  leasehold  pre- 
mises to  A,  Bf  and  C,  tn  trust  to  sell;  and 
he  appointed  the  same  persons  executors  of 
his  will,  Af  B,  and  C  being  unable  to  find 
a  purchaser  for  the  leaseholds^  agreed  with 
J.  to  grant  lum  an  underlease^  but  which 
Jf  on  discovering  the  trust  for  sale,  refused 
to  accept,  A  bill,  by  the  executors  against 
/,  to  compel  specific  performance  of  the 
agreement,  was  dismissed. 

This  bill  was  filed  to  compel  the  specific 
performance  of  an  agreement  to  take  a 
lease  of  some  premises  at  Brixton. 

Thomas  Oldham,  by  his  will,  dated  the 
28rd  of  May  183£,  aAer  certain  devises 
and  bequests,  gave  and  bequeathed  all  his 
leasehold  estates,  and  all  his  personal  estate 
and  effects  generally,  except  what  he  had 
specifically  disposed  of,  unto  Rowland 
Evans,  John  Foster,  and  Edward  Hemsley, 
their  executors,  administrators,  and  assigns, 
upon  trust,  that  they  and  the  survivors 
and  survivor  of  them,  and  the  executors, 
administrators,  and  assigns  of  such  survi- 
vor, should,  in  the  manner  thereinbefore 
directed  for  the  sale  of  a  certain  messuage 
and  hereditaments  thereinbefore  devised, 
sell  and  dispose  of  his  said  leasehold 
estates;  the  manner  referred  to  being  a 
trust  '*  absolutely  to  sell  and  dispose  of  the 


said  messuage  and  hereditaments,  whether 
entirely  and  altogether  or  in  parcels,  and 
whether  by  public  auction  or  private  con- 
tract, to  any  person  or  persons  who  should 
be  willing  to  become  the  purchaser  or  pur- 
chasers thereof;"  and  he  disposed  of  the 
proceeds  arising  from  such  sale  upon  cer- 
tain trusts  therein  mentioned  ;  and  ap- 
pointed the  same  three  persons  executors 
of  his  will.  He  died  on  the  1st  of  Sep- 
tember 1832. 

Part  of  the  testator's  property  consisted 
of  some  premises  at  Brixton,  in  which  he 
resided,  and  which  were  held  by  him  at  an 
annual  rent  of  110/.,  on  a  lease  for  a  term 
of  years,  of  which  about  seventy-six  were 
unexpired  at  his  death.  The  executors 
put  up  this  property  to  sale,  by  public 
auction,  in  October  1832,  but  there  were 
no  bidders,  and  they  af^rwards  attempted 
to  sell  it  by  private  contract,  but  had  been 
unable  to  do  so,  and  the  house  remained 
unoccupied. 

On  the  29  th  of  March  1 833,  the  defendant 
sent  a  letter  to  the  executors,  which  led  to 
an  agreement  of  the  same  date,  and  made 
between  the  plaintiffs,  by  their  description 
of  "executors  of  the  last  will  and  testa- 
ment of  Thomas  Oldham,  Esq.,  deceased," 
of  the  one  part,  and  the  defendant  of  the 
other  part,  by  which  "  the  said  executors 
thereby  agreed,  within  fourteen  days  from 
the  date  thereof,  to  execute  unto  the  said 
defendant,  his  executors,  &c.,  a  good  and 
sufficient  lease  of  all  that  messuage  or  tene- 
ment, &c.,  for  the  term  of  seventy-five 
years  and  three  quarters  of  another  year, 
wanting  twenty-one  days,  from  the  25  th 
of  March  instant,  at  the  yearly  rent  of 
120/.,  payable  quarterly." 

The  defendant  took  possession  of  the 
premises  the  same  day,  and  the  lease  was 
aflerwards  engrossed;  but  some  differ- 
ences having  arisen  between  the  parties, 
the  defendant  raised  an  objection  (among 
other  objections)  to  the  title  of  the  execu- 
tors to  grant  an  underlease,  the  testator 
having  created  an  express  trust  to  sell. 
The  executors  instituted  the  present  suit 
in  June  1833,  in  order  to  compel  a  specific 
performance  of  the  agreement  above  men- 
tioned. 

Mr,  Knight  and  Mr,  Chandless,  for  the 
plaintiff,  contended,  that  the  defendant  had 
waived  his  right  to  take  objectiona  to  the 
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title,  by  allowing  the  deeds  to  be  engrossed, 
and  by  the  other  proceedings  which  had 
been  taken,  and  cited  Ogilvie  v.  Foljambe 

(!)• 
[The  Vice  Chancellor  was  of  opinion, 

that  that  proposition  could  not  be  sup- 
ported.] 

They  then  contended,  that  as  the  exe- 
cutors had  made  several  attempts  to  sell, 
and  had  not  been  able  to  find  a  purchaser, 
and  as  the  premises  were  subject  to  a 
heavy  rent,  they  were  bound  to  make  the 
best  bargain  they  could  for  the  benefit  of 
the  testator's  estate,  and  were  therefore 
fully  justified,  as  executors,  in  granting 
such  a  lease  as  was  proposed,  which  was  a 
sale  pro  tanto — Mead  v.  Lord  Orrery  (2). 

Mr,  Jacob  and  Mr,  James  Russell  ap- 
peared for  the  defendant,  but  were  not 
called  on  by  the  Court. 

The  Vice  Chancellor. — My  difficulty 
in  this  case  is  this :  ^there  is  no  doubt  that 
at  law  an  executor  may  sell  or  lease,  but 
if  there  is  an  express  trust  on  the  face  of 
the  will,  that  the  executor  shall  sell,  primd 
facie  that  is  inconsistent  with  leasing.  It 
may  be  true,  that  the  circumstances  of  the 
property  might  be  such  as  to  justify  the 
executor  in  departing  from  the  words  of 
the  trust ;  but  this  record  is  not  so  con- 
structed as  to  enable  me  to  get  at  these 
circumstances,  because  I  must  have  the 
cesirns  que  trust  before  me,  and  without 
them  I  cannot  enter  into  these  particulars. 
It  may  be,  that  what  the  executors  propose 
to  do  is  proper  to  be  done ;  but  if  I  compel 
the  purchaser  to  accept  this  title,  I  shall 
subject  him  to  the  ordeal  of  another  suit 
by  the  cestuis  que  trust  to  have  the  trusts 
of  the  will  carried  into  execution.  It  does 
not  appear  to  me  that  the  attention  of 
either  side  was  called  to  the  circumstances 
of  the  case;  neither  side  suspected  that 
there  was  this  objection.  I  do  not  see  how 
I  can  decree  a  specific  performance. 

Bill  dismissed^  without  costs, 

NtfU:— See  Keating  v.  Keating,  LI.  &  Goo.  temp. 
Sagd.  133 ;  Drohan  v.  Drohan,  1  B.  &  Beat.  491; 
tad  Macklow  v.  Fuller,  Jao.  198. 


a 


1)  3  Mer.  64. 
Vi  3  Atk.  t37. 


Nov 


v.c.       \ 

.  14&18.  J 


MUNCH  V,  COCKERELL. 


New  Series,  VI.— Chanc. 


Pleading — Parties —  Trust. 

Where  a  trust  Jund  has  been  waited^  the 
cestui  que  trust  cannot  proceed  against  the 
surviving  trustees  alone,  without  bringing 
be/ore  the  Court  the  representatives  of  de^ 
ceased  parties,  who  were  trustees  at  the  time 
of  the  transaction  which  occasioned  the  wast" 
ing  of  the  fund. 

Where  A,  and  B,  were  entitled  in  equal 
moieties  to  a  trust  fund  which  had  been 
wasted: — Held,  that  A,  was  a  necessary 
party  to  a  suit  by  B,  against  the  trustees, 
for  the  recovery  ofB*s  moiety,  although  in  a 
former  suit  for  carrying  the  trusts  into  exe^ 
cution,  a  moiety  was  decreed  to  be  transferred 
for  B*s  benefit. 

Where  a  party,  who  was  entitled  to  a 
moiety  of  a  trust  fund,  assigned  that  moiety 
to  trustees  on  her  marriage,  and  the  fund 
was  afterwards  wasted  by  default  on  the  part 
of  the  original  trustees : — Held,  that  the 
trustees  of  the  settlement  were  not  necessary 
parties  to  a  suit  against  the  original  trustees^ 
in  which  the  cestui  que  trust,  who  was  a6- 
soUitely  entitled  under  the  provisions  of  the 
settlement,  was  plaintiff, 

Harriet  Silberschildt  and  Eh'zabeth  the 
wife  of  William  Le  Gros  were,  under  the 
provisions  of  an  indenture  of  settlement  of 
1778,  entitled  in  equal  m6ieties  to  a  trust 
fund,  which  was  vested  in  Mr.  Evelyn,  the 
only  surviving  original  trustee  of  the  settle- 
ment, and  Sir  Charles  Cockerell,  Mr.  Trail, 
and  Mr.  Logan,  who,  in  1 792,  were  appoint- 
ed new  trustees  with  Evelyn.  The  share  of 
Harriet  Silberschildt  was,  by  her  marriage 
settlement,  assigned  to  Archibald  Paxton, 
Sir  William  Paxton,  and  John  Le  Gros, 
upon  certain  trusts,  under  which  the  plain- 
tiff, Mrs.  Munch,  the  surviving  child  of  the 
marriage,  became  absolutely  entitled  to 
that  undivided  moiety  of  the  original  fund. 

In  1792,  Sir  Charles  Cockerell,  Mr. 
Trail,  and  Sir  William  Paxton  carried  on 
the  business  of  mercantile  agents  in  Cal- 
cutta, in  partnership,  under  the  firm  of 
Paxton,  Cockerell  &  Co.  Sir  William 
Paxton  retired  from  the  partnership  in 
1795,  Sir  Charles  Cockerell  in  1805,  and 
Mr.  Trail  in  1809;  and  the  business  wai 
carried  on  from  that  time  by  Palmer,  either 
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alone  or  in  partnership  with  other  parties, 
till  January  1830,  when  the  house  stopped 
payment. 

Previously  to  1 800,  and  while  Sir  Charles 
Cockerel]  and  Mr.  Trail  were  in  India, 
they  were  also  in  partnership  with  Archi- 
bald Paxton  and  Sir  William  Paxton,  as 
East  India  agents  and  bankers  in  London, 
and  were  the  English  correspondents  of 
the  house  of  Palmer  &  Co.  in  Calcutta,  up 
to  the  failure  of  that  house. 

In  1793,  the  trust  funds,  which  then 
consisted  of  divers  bonds  and  certificates 
of  the  East  India  government,  were  depo- 
sited with  the  firm  of  Paxton,  Cockerell  & 
Co.,  and  continued  under  the  controul  of 
that  firm,  and  the  firms  which  succeeded  it, 
till  the  stoppage  of  the  house,  as  before 
mentioned.  The  interest  of  the  trust  fund 
had  been  duly  paid  by  Palmer  &  Co.  up 
to  that  time. 

Lotran  died  in  1809,  Evelyn  in  1826,  and 
Sir  William  Paxton  in  1834.  In  1831,  Mrs. 
Mundh  filed  this  bill  against  Sir  Charles 
Cockerell,  Mr.  Trail,  and  the  executors  of 
Sir  William  Paxton  ;  thereby  seeking  to 
make  them  liable  for  the  loss  of  the  trust 
fund,  occasioned  by  the  failure  of  Messrs. 
Palmer  &  Co. ;  and  praying  a  declaration 
that  the  defendants  were  liable  to  pay  and 
make  good  to  the  plaintiff  the  share  to 
which  she  was  entitled.  The  fund  consist- 
ed of  165,000  sicca  rupees. 

The  bill  stated,  that  John  Evelyn  did 
not,  from  1792,  take  any  part  or  in  any 
manner  interfere  in  the  management  of  the 
trust  funds,  or  in  the  execution  of  the  trusts 
of  the  said  indenture  of  settlement  of  1 778  ; 
and  that  Archibald  Paxton  and  John  Le 
Gros  respectively  died  in  the  lifetime  of 
Sir  William  Paxton. 

The  bill  charged,  that  Messrs.  Palmer 
&  Co.  had  sold  or  disposed  of  the  trust 
funds  which  were  in  their  hands,  for  their 
own  use  ;  and  that,  in  consequence  of  their 
failure,  they  were  unable  to  make  good  the 
trust  fund  ;  and  that  Sir  Charles  Cockerell 
and  his  partner»  in  the  banking-house  in 
London,  from  their  connexion  with  the 
firm  of  Palmer  &  Co.,  were  well  aware  of 
the  embarrassments  of  that  firm. 

The  cause  came  on  to  be  heard  before 
the  Vice  Chancellor  on  the  14th  of  Novem- 
ber 1836,  when  several  objection!  were 
taken  to  tlie  bill  for  want  of  parties.    One 


objection  was,  that  the  representatives  of 
Evelyn  and  Logan  ought  to  have  been  made 
parties  to  the  suit. 

Mr,  Jacob  and  Mr,  Cockerell^  for  Sir 
Charles  Cockerell ; 

Mr,  Wigram  and  Mr,  S,  Sharpe,  for 
the  representatives  of  Mr.  Trail,  who  had 
died  since  the  commencement  of  the  suit ; 
and — 

ilfr.  F,  J,  Hally  for  the  representatives 
of  Sir  William  Paxton,  supported  the  ob- 
jection. 

Mr,  Knight  and  Mr.  G,  Richards,  contra* 
— Where  a  breach  of  trust  has  been  com- 
mitted, and  the  cestui  que  trust  proceeds 
against  the  trustees,  he  must  bring  before 
the  Court  all  the  trustees  who  are  then 
surviving,  otherwise  the  trusteeship  is  not 
sufficiently  represented.  But  where  some 
of  the  trustees  are  dead,  then,  although  the 
cestui  que  trust  has  the  option  of  proceeding 
against  their  representatives^  there  is  no  obli- 
gation on  him  to  do  so  ;^he  may,  if  he  please, 
file  his  bill  against  the  surviving  trustees 
alone.  Logan  died  in  1809,  before  any 
breach  of  trust  was  committed ;  and  Evelyn 
is  stated  in  the  bill,  and  admitted  by  the 
answer,  never  to  have  acted  in  the  trusts 
since  1792,  when  the  new  trustees  were 
appointed. 

Walker  v.  Symonds,  3  Swanst.  75. 
Wilkinson  v.  Parry,  4i  Russ.  272. 
Ex  parte  jingle f  ^  Atk.  163 ;  s.  c.  Barn* 
425. 

Nov.  18. — The  Vice  Chancellor. — In 
this  case  I  have  read  through  the  whole 
of  the  very  long  report  of  Walker  v.  Sy^ 
mands,  and  which  case  itself  affords  one  in- 
stance of  what  was  thought  to  be  the  rule 
of  the  profession,  because  there,  the  repre- 
sentatives of  Donnithorne,  and  of  the  other 
trustee,  Griffith,  who  also  was  dead,  were 
made  parties  along  with  the  surviving  trus- 
tee, Symonds ;  and  I  observe  that  Lord 
Eldon  nowhere  lays  down  the  general  pro-. 
position,  that  if  there  be  three  trustees 
who  have  committed  default,  the  suit  may, 
at  the  option  of  the  plaintiff,  be  brought 
against  one  only ;  he  says  no  such  thing  ; 
but  what  he  says  is  this:  "Where  three 
trustees  are  involved  in  one  common  breach 
of  trust,  a  cestui  que  trust  suffering  from 
that  breach,  and  proving  that  the  transac- 
tion was  neither  authorised  nor  adopted 
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by  Um,  may  proceed  against  either  or  all 
of  the  trustees."  His  Lordship  does  not 
draw  the  distinction,  whether  he  means  the 
expression  to  apply  to  proceeding  by  suit, 
or  to  proceeding  on  a  decree  which  has 
been  obtained  in  a  suit.  There  is  a  dif- 
ference in  bringing  a  suit  against  all  the 
defaulters,  and  when  a  decree  has  been 
obtained,  proceeding  on  it  against  one  only 
of  them,  and  in  framing  a  suit  against 
one  only.  The  language  of  Lord  Eldon  is 
so  general,  that  I  do  not  take  it  as  an  au- 
thority for  the  proposition  that,  where 
several  of  the  trustees  have  made  default, 
a  suit  may  originally,  simply,  and  without 
special  circumstances,  at  the  option  of  the 
plaintiff,  be  brought  against  one  only. 
Many  reasons  may  be  assigned  against  that 
proposition; — it  may  happen  that  there 
may  be  default  in  some  trustees ;  but  if 
there  be  other  trustees  who  represent  the 
fund,  it  is  quite  clear  that  the  fruits  of  the 
suit  must  be  handed  over  to  those  other 
trustees.  It  seems  to  me  that  this  propo- 
sition, which  is  stated  to  have  fallen  from 
Lord  Eldon,  arose  not  upon  anything 
which  took  place  by  way  of  discussion  prior 
to  his  pronouncing  judgment,  but  upon 
a  discussion  as  to  the  decree  afler  judg- 
ment. It  seems  to  have  been  a  very  spe-< 
cial  case ;  because  Donnithorne,  who  was 
the  defaulting  trustee,  died  first ;  and  it 
appears  that  his  son,  Isaac  Harris,  who  was 
his  representative,  had,  by  a  sort  of  com- 
position deed,  amalgamated  his  own  estates 
with  those  of  his  father,  so  as  to  form  a 
general  fund  for  the  payment  of  his  father's 
debts,  including  the  trust  fund.  Lord 
Eldon  thought,  that  it  would  be  difficult 
for  the  plaintiff  to  proceed  against  the  as- 
sets of  Nicholas  Donnithorne  without  aban- 
doning her  claim  against  the  other  two 
trustees,  and  that  she  could  not  go  against 
the  other  two  trustees  without  abandoning 
her  claim  against  the  assets  of  Nicholas 
Donnithorne;  and  it  was  with  reference  to 
the  special  circumstances  of  the  case  that 
Lord  Eldon  did  assert  the  general  propo- 
sition which  is  attributed  to  him ;  and  he 
did,  in  effect,  dismiss  the  bill,  as  against 
Isaac  Harris,  without  costs,  and  allowed 
the  plafntiff  to  go  on  against  the  two  other 
trustees,  taking  care  that  it  should  be  in- 
serted in  the  decree,  that  in  case  those 
parties  should  be  advised   to  make  any 


daim  against  the  assets  of  Nicholas  Don* 
nithorne,  or  against  Isaac  Harris,  they 
were  to  be  at  liberty  to  use  the  names  of 
the  plaintiffs. 

IVilkinson  v.  Parry  furnishes  another  in- 
stance of  what  was  the  understanding  of  the 
party  who  prepared  the  bill  in  that  case  ; 
because  in  Wilkinson  v.  Parry ^  not  only 
was  Parry,  the  defaulting  trustee,  made  a 
party,  but  also  Nicholson.  What  does  the 
Master  of  the  Rolls  say  ?  Not  that  it  is 
competent  for  the  plaintiffs,  at  their  own 
option,  to  proceed  against  Parry  only, — but 
what  he  says  is  this :  that,  under  the  cir- 
cumstances, no  relief  could  have  been  had 
against  Sherwin  if  he  had  been  made  a 
party.  The  bill  was  filed  against  Nichol- 
son and  Parry;  and  the  objection  was,  that 
Sherwin  was  not  a  party.  The  Master  of 
the  Rolls  decided,  that  if  Sherwin  had  been 
made  a  party,  the  bill  must  have  been  dis- 
missed against  him,  because  the  circum- 
stances were  these:  Nicholson  and  Parry 
were  originally  trustees ;  Nicholson  became 
desirous  of  retiring  from  the  trusteeship,  and 
Sherwin  was  appointed  trustee  in  his  place, 
and  executed  the  deed  of  appointment ; 
but  before  he  acted,  he  intimated  a  wish  to 
be  discharged  from  the  trusteeship,  and  a 
deed  lyas  prepared  appointing  Parry  to  be 
sole  trustee,  but  was  not  executed  by  Sher- 
win; Sherwin  never  had  acted;  and  the 
Master  of  the  Rolls  took  this  view  of  the 
case.  It  is  no  authority  for  shewing,  that 
where  complaint  might  lawfully  be  made 
against  one  trustee,  it  is  not  necessary  to 
make  others  parties  ;  but  only  that  where 
a  person  apparently  had  the  character  of 
trustee,  but  was  not  de  facto  a  trustee,  it 
was  not  necessary  to  make  him  a  party. 
It  is  only  an  example,  among  many  others, 
shewing  the  necessity  of  making  both  trus- 
tees parties. 

In  the  case  of  Walker  v.  Sytnonds,  in- 
stances are  given  in  the  notes,  to  prove 
propositions  which  I  should  have  thought 
hardly  required  proof;  that  certain  acts 
mentioned  in  the  notes  will  be  considered 
defaults,  on  which  trustees  are  liable.  The 
first  is  the  case  of  Bradwell  v.  Catchpole{l). 
It  appears  that  Maykew,  one  of  the  two 
trustees,  ''had  appeared  to  the  bill,  but 
had  never  answered,  nor  could  be  found 

(t)  a  Swantt.  78. 
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to  be  served  with  process,  which  was  car- 
ried on  against  him  to  a  commission  of  re- 
bellion, and  it  was  said  he  was  broke.  He 
not  being  served  to  hear  judgment,  there 
could  be  no  decree  against  him ;  but  the 
process  of  contempt  having  been  carried 
on  to  the  end  of  the  line — less  would  not 
have  done, — the  other  defendant  could  not 
object  for  want  of  parties,  for  otherwise 
there  might  be  a  failure  of  justice."  This 
admits,  that,  but  for  those  proceedings 
against  Maykew,  the  other  defendant  might 
have  objected.  Mr.  Russell,  in  his  report 
of  JVilkinson  v.  Parry,  states  what  the  ge- 
neral rule  is ;  and  then  says,  **  cases  of 
breaches  of  trust  seem  to  have  been  an 
exception;  and  it  has  been  held,  that  a 
cestui  que  trust  may  proceed  against  the 
surviving  trustees  alone,  without  bringing 
before  the  Court  the  representatives  of 
deceased  trustees,  who  were  involved  in 
the  same  acts  of  misconduct ;"  and  he  re- 
fers to  the  case  of  Ex  parte  Angle :  but  it 
does  not  appear  to  me  that  this  case  justifies 
the  general  proposition,  that  it  is  compe- 
tent for  the  plaintiff,  at  his  option,  to  select 
some  of  the  trustees.  But  look  at  the  cir- 
cumstances of  that  case.  It  was  founded 
on  the  4  Anne,  c.  14,  which  regulated  the 
way  in  which  proceedings  should  be  had, 
where,  upon  the  petition  of  persons  who 
liad  suffered  by  fire,  undertakers  were 
appointed  to  collect  money  for  t|;iem. 

In  that  case  it  appears,  that  there  were 
originally  seventeen  undertakers,  of  whom 
seven  were  dead ;  and  it  was  submitted  on 
the  part  of  the  surviving  undertakers,  that 
the  representatives  of  those  who  were  dead 
ought  to  be  brought  before  the  Court.  Lord 
Hardwicke  said,  it  was  not  necessary  ;  and 
he  ordered  the  accounts  to  be  taken  from 
the  surviving  undertakers ;  because,  by  the 
4th  section,  it  was  directed,  that  the  under- 
takers, within  two  months  af^er  the  monies 
had  been  received  by  them,  should  account 
for  such  monies,  before  a  Master  in  Chan- 
cery ;  and  that  in  case  of  any  fraud  or  ill- 
practice  being  committed  by  the  under- 
takers, it  should  be  in  the  power  of  the 
Court  of  Chancery  to  impose  such  fines  and 
costs  on  every  such  offender,  as  the  nature 
of  the  case  might  require.  That,  o£  course, 
implies,  that  it  was  in  the  discretion  of  the 
Judge  to  impose  such  fines  on  all  and  each 
one  of  the  parties  as  he  thought  proper,  and 


gave  him  jurisdiction  to  proceed  against 
some  and  not  others ;  and  to  make  the 
fines  and  costs  fall  on  some  only.  The  4th 
section,  therefore,  might  justify  Lord  Hard- 
wicke in  saying,  that  it  was  not  necessary 
to  bring  the  representatives  of  the  deceased 
undertakers  before  the  Court.  Under  that 
act,  the  Court  had  to  proceed  in  a  summary 
way. 

It  seems,  therefore,  that  this  dictum  of 
Lord  Eldon,  in  the  case  of  Walker  v.  Sy^ 
mondSf  does  not  support  the  general  pro- 
position contended  for ;  and  the  whole 
practice  of  the  profession,  as  I  believe,  is 
contrary ;  I  am,  therefore,  of  opinion,  that 
the  representatives  of  Evelyn  and  Logan 
ought  to  be  made  parties  to  this  suit  (IS). 

Another  objection  was,  that  the  repre- 
sentatives of  William  Le  Gros,  who  was 
entitled,  in  right  of  his  wife  Elizabeth,  to 
the  other  moiety  of  the  trust  fund,  ought  to 
be  made  parties.  It.  appeared  that  in  180S, 
the  mother  of  Mrs.  William  Le  Gros  and  of 
Mrs.  Silberschildt,  who  was  entitled  to  the 
interest  of  the  trust  fund  during  her  life, 
filed  a  bill  against  the  trustees  of  the  deed 
of  1792,  and  her  two  daughters,  and  their 
husbands  and  children,  to  have  an  account 
taken  of  the  trust  property,  and  to  have 
the  trusts,  on  which  it  was  held,  carried 
into  execution.  By  the  decree  made  in 
tliat  suit,  in  June  1809,  (the  mother  having 
died  in  the  meantime,)  it  was  ordered,  that 
the  moiety  of  Mrs.  Le  Gros,  of  the  trust 
fund,  should  be  subject  to  the  further 
order  of  the  Court,  and  that  the  other 
moiety  should  be  transferred  to  Archibald 
Paxton  and  Sir  William  Paxton,  upon  the 
trusts  of  Mrs.  Silberschildt's  settlement. 

In  support  of  the  second  objection,  it  was 
insisted  that  the  trustees  were  entitled  to 
have  the  extent  of  their  liabilities,  with 
respect  to  the  whole  fund,  ascertained  in 
one  suit;  and  that  they  ought  not  to  be 
subject  to  another  suit  by  Le  Gros,  respect- 
ing the  same  transactions  that  were  brought 
forward  in  the  present  suit. 

Air,  Knight  and  Mr.  G,  Richards,  contr^, 
contended,  that  the  trust  fund,  although' 
originally  single,  had  become  separated  by 
the  former  decree ;  and  that  the  plaintiffs 
were,  consequently,  entitled  to  have  the 

(9;  See  Hatchinson  v.  ToirnseDd,  neit  cise. 
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trasts  of  their  particular  share  treated  as 
a  separate  trust — Smith  v.  Snow  (8).  In 
Goodson  V.  Ellisson  (4),  Lord  Eldon  said, 
that  if  you  divested  a  trustee  of  his  trust, 
you  must  divest  him  of  it  altogether.  But 
there  the  proceedings  were  only  against 
the  trust  property  :  in  this  suit,  they  were 
going  against  the  trustees  personally. 

The  VicB  Chancellor. — As  to  the  Le 
Gros',  it  is  as  plain  as  possible,  that  they 
ought  to  be  parties.  If  it  were  admitted, 
that  the  Le  Gros  family  were  satisfied,  it 
would  be  unnecessary  to  make  them  parties. 
But,  here,  there  was  a  quantity  of  trust  pro- 
perty vested  in  trustees,  in  trust,  partly  for 
A,  and  partly  for  B ;  and  there  is  an  allega- 
tion, that  the  fund  was  not  properly  dealt 
with.  If  you  get  an  equivalent  for  it,  that 
equivalent  will  be  subject  to  the  same 
trusts ;  and  there  not  being  a  representation 
that  the  Le  Gros  family  have  been  satisfied, 
it  follows  that,  unless  they  are  made  parties, 
those  who  are  made  the  objects  of  complaint 
will  be  subjected  to  another  suit,  in  respect 
of  the  very  same  state  of  circumstances 
which  constitutes  the  claim  of  the  present 
plaintiffs.  The  whole  matter  ought  to  be 
settled  in  one  suit.  Provided  the  case 
be  such  as  the  plaintiffs  represent  it  to  be, 
the  Court  would  order  the  whole  fund  into 
court,  and  direct  one  half  to  be  paid  to  the 
plaintiffs,  and  the  other  to  the  other  parties. 

Another  objection  was  taken  for  want  of 
parties,  on  the  ground,  that  the  represen- 
tatives of  Archibald  Paxton,  to  whom, 
jointly  with  Sir  William  Paxton,  as  trustees 
of  Mrs.  Silberschildt's  settlement,  her 
moiety  was  directed  to  be  paid,  ought  to 
be  before  the  Court. 

The  Vice  Chancellor  said — The  ques- 
tion was,  whether  those  persons,  whose 
duty  it  was  to  protect  the  whole  fund  under 
the  original  settlement,  had  duly  discharged 
the  trusts.  Subordinate  to  that  settlement, 
another  settlement  was  made  of  the  share 
of  a  child  of  the  marriage,  who  became 
entitled  to  a  moiety  of  the  fund  ;  and  the 
persons  who  were  entitled  to  it  collectively, 
were  the  trustees  of  that  subsequent  set- 
tlement ;  and  as  their  cestms  que  trust  did 

(3)  5  Mad.  10. 

(4)  3  Rum.  584. 


themselves  come  into  court  to  represent 
the  trusts,  it  appeared  to  him,  that  it  was 
not  necessary  that  the  representatives  of 
Archibald  Paxton  should  be  parties. 

NoU.'-ltk  Knatcliboll  o.  Fearnbead,  Holla,  5th 
Jaly  1836.— Lord  Langdale  stated,  that  Sir  John 
Leach  was  of  opinion,  that  in  cases  of  breaches  of 
trust  it  was  oect'ssary  to  make  all  the  trustees  par- 
ties, and  that  such  was  the  inclination  of  bis,  Lord 
Langdaie's,  opinion.  His  Lordship  subsequently 
repeated  this  opinion  in  Weaver  v.  Kelly,  6th  Dec. 
1836. 
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Parties — Pleading —  Trust. 

An  ascertained  fund  was  vested  in  a 
trustee,  in  trust  for  A,  for  life,  with  remainder 
in  default  of  children  of  A,  to  A*s  brother  and 
three  sisters,  or  the  children  of  such  of  them 
as  should  be  then  dead : — Held,  that  on  the 
decease  of  A,  unmarried,  the  children  of  her 
deceased  brother  could  fie  a  bill  against  the 
trustees  for  their  one-fourtk,  without  making 
the  cestuis  que  trust  of  the  other  three-fourths 
parties* 

In  this  case  the  testator  devised  and 
bequeathed  his  real  and  personal  estate  to 
Robert  Sherson  and  Bury  Hutchinson,  in 
trust  to  convert  the  same,  and  to  divide  the 
produce  between  his  son  Bury  Hutchinson, 
Elizabeth  Ursula  Hutchinson,  and  his  three 
other  daughters.  The  testator  declared,  that 
his  trustees  should  hold  his  daughters' 
shares,  for  their  separate  use  for  life,  with 
remainder  to  their  children ;  and  in  case  any 
one  or  more  of  his  said  four  daughters 
should  happen  to  die,  without  having  or 
leaving  any  child  or  children  who  should 
happen  to  become  entitled  to  a  vested  in- 
terest in  the  share  or  shares  of  and  in  the 
estate  and  effects  thereby  provided  for  such 
child  or  children  respectively,  then  he 
thereby  ordered  his  trustees  to  stand  pos- 
sessed of  such  share  or  shares  in  trust  for 
such  his  other  children  as  should  be  then 
living,  including  his  said  son.  Bury  Hut- 
chinson, and  the  child  or  children  of  any  of 
them  who  should  happen  to  be  then  dead, 
leaving  issue,  equally  to  be  divided  be- 
tween or  among  them,  if  more  than  one, 
share  and  share  like  ;  the  -children  to  take 
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their  parent's  share.  Separate  powers 
were  given,  as  to  the  share  of  each  daughter, 
for  the  appointment  of  new  trustees. 

Afler  the  death  of  the  testator,  his  will 
was  proved  by  Bury  Hutchinson  alone, 
who  set  apart  certain  sums  as  the  shares  of 
£.  U.Hutchinson, and  the  other  daughters. 
The  share  of  E.  U.  Hutchinson  was 
vested  in  Bury  Hutchinson  and  Edward 
Townsend,  who  was  appointed  a  new 
trustee,  and  the  trusts  of  the  appropriated 
fund,  or  any  further  sum  which  might 
thereafter  be  appropriated,  were  duly  de- 
clared by  a  deed  dated  in  1808.  Subse- 
quently, James  Townsend  was  appointed 
a  new  trustee,  and  ultimately  became  the 
last  surviving  trustee  of  the  funds. 

E.  Ursula  Hutchinson  died  in  October 
1834,  unmarried,  and  her  share  thereupon 
became  divisible  between  her  brother  and 
sisters,  or  their  children;  and,  Bury  Hutch- 
inson having  previously  died  in  1824,  one 
fourth  part  of  the  share  of  £.  Ursula 
Hutchinson  in  the  appropriated  funds  de- 
volved, under  the  limitations  in  the  will  of 
the  testator,  upon  the  children  of  Bury 
Hutchinson,  who  were  represented  by  the 
plaintiffs  in  this  suit. 

By  this  bill,  filed  against  James  Town- 
tend  the  surviving  trustee  of  the  fund  in 
question,  they  prayed  payment  of  the  one- 
fourth  part  of  the  funds  standing  in  the 
name  of  James  Townsend,  and  which  had 
been  appropriated  to  E.  Ursula  Hutchin- 
son, and  these  consisted  in  the  whole  of 
the  sum  of  12,906/.  16^.  9d.  consols, 
9,521/.  2«.  Gd.  reduced,  and  161/.  1 5s.  %d. 
bank  stock  reduced. 

The  defendant,  by  his.  answer,  stated, 
that  on  the  9th  of  June  1835,  another  bill 
was  filed  against  him  in  this  court,  praying 
generally,  to  have  the  said  testator's  will 
established,  and  the  trusts  thereof  exe- 
cuted, and  to  have  general  accounts  taken 
of  all  the  real  and  personal  estate  and 
effects  of  the  said  testator,  and  to  have  the 
same  administered  under  the  direction  of  the 
Court;  and  in  which  bill  claims  were  made  at 
variance  with  the  claim  set  up  by  the  said 
bill  oi  the  said  plaintiffs,  and  which  other 
suit  was  also  then  depending  ;  and,  under 
the  circumstances,  the  defendant  was  ad- 
vised that  he  could  not  safely  execute  the 
said  trusts,  or  comply  with  the  plaintiffs'  re- 
quests, except  under  the  direction  of  the 


Court;  and  he  submitted,  that  the  plaintiffs' 
bill  was  insufficient  in  its  frame,  and  de- 
fective for  want  of  parties,  as  the  relief  they 
sought  was  confined  to  one- fourth  part  or 
share  of  the  several  sums  of  1 2,906/.  1 6«.  9c/., 
9,521/.  2j.  6c/.,  and  161/.  \&s,  2c/.,  alleged 
to  have  been  invested  for  the  one-fourth 
share  of  E.  Ursula  Hutchinson  deceased, 
of  and  in  the  residuary  estate  of  the  said 
testator ;  whereas,  the  defendant  submitted, 
that  the  several  persons  interested  in  the 
remaining  three  fourth  parts  or  shares  of 
the  several  specific  trust  funds,  were  ne- 
cessary parties  to  the  said  bill,  and,  more- 
over, that  the  said  bill  ought  not  to  be  con- 
fined to  those  specific  sums,  but  ought  to 
extend  generally  to  the  ascertaining  of  the 
whole  share  of  the  said  E.  Ursula  Hutch- 
inson deceased,  of  and  in  the  residuary 
estate  of  the  said  testator,  and  that  all  the 
persons  then  interested  in  the  said  residu- 
ary estate  would  be  necessary  parties  to 
the  said  suit  for  that  purpose. 

Mr,  Girdlestone^  for  James  Townsend 
the  trustee,  objected  to  this  suit  fimr 
want  of  parties,  and  contended,  that  the 
Court  would  not  deal  with  this  fund  in 
parts,  so  as  to  occasion  a  multiplicity  of 
suits ;  for,  if  the  present  proceedings, 
which  only  related  to  one  undivided  fourth 
part  of  the  fund,  were  allowed  to  proceed, 
there  would  be  nothing  to  prevent  the 
parties  entitled  to  the  other  three-fourths 
instituting  separate  suits  for  their  distinct 
portions.  That,  if  the  principle  were  once 
admitted,  the  only  limit  to.  the  number  of 
suits  respecting  the  same  fund  would  be 
the  number  of  claimants  on  it.  He  also 
contended,  that  the  other  existing  suit 
formed  an  objection  to  this  suit  proceed- 
ing, and  that  it  did  not  appear  that  the 
whole  property  of  the  testator  had  been 
divided  and  appropriated. 

Mr.  Pemberton  and  Mr,  WUbraham,  for 
the  plaintiffs,  and  Mr,  KindersUy  and  Mr, 
Paton,  for  a  defendant  having  a  similar 
interest,  contended,  that  the  fund,  having 
been  ascertained  and  set  apart,  now  formed 
no  part  of  the  testator's  estate ;  and  they 
cited  and  relied  on  Smiih  v.  iSiioir(l)in 
support  of  this  form  of  bill.  In  that  case 
the  plaintiff  was  entitled  to  one-seventh  of 
certain  funds  standing  in  the  name  of  trus- 

(1)  3  Mftdd.  10. 
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tees,  and  he  filed  his  bill  againstthe  truflteea 
and  the  cesiuis  que  trust  of  the  other  six- 
sevenths,  to  have  the  one-seventh  trans- 
ferred ;  four  of  the  parties  entitled  to  the 
otiier  sevenths  demurred  for  want  of 
equity,  and  Sir  John  Leach  allowed  the 
demurrer.  That  case,  they  contended, 
shewed  the  correctness  of  the  frame  of 
the  present  bill. 

Lord  Lawodale  said,  that  it  would  be 
very  inconvenient  to  encourage  suits  of 
this  description ;  but,  considering  the  de- 
cision of  the  Vice  Chancellor  in  the  case 
cited,  and  that  these  funds  had  been  dis- 
tinctly appropriated,  and  that  one-fourth 
belonged  to  these  persons,  he  must  over- 
rule the  objection.  His  Lordship  observed, 
that  he  should,  however,  be  sorry  to  see 
suits  constituted  as  this  was. 
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Legacy  —  Ademption  —  Satisfaction  — 
Double  Portion — Evidence. 

A  daughter  was  entkled  under  the  will  of 
her  unele  to  the  sum  of  SfiOOL  charged  on 
herfather*s  estate*  By  his  mil  her  father 
left  10,000/.  in  trust  for  his  daughter  for 
Ufey  and  after  her  deaths  for  her  children ; 
and  he  declared,  that  this  sum  was  over  what 
had  been  given  by  the  uncle*s  mil.  After^^ 
wards,  on  the  daughter*  s  marriage,  her  father 
adeanced  to  her  husband  15,000/.  as  her 
marriage  portion;  and,  by  the  settlement, 
pin-money  and  a  jointure  for  the  wife  and 
portions  for  younger  children  were  provided 
out  of  the  husband's  property,  and  the 
15,000/.  was  declared  to  be  in  satisfaction 
of  the  sum*  to  which  the  wife  was  entitled 
under  her  uncWs  will.  The  father  subse- 
quenily  died  without  having  altered  his  will: 

Held^  by  the  House  of  Lords  (reversing 
the  decision  of  the  Vice  Chancellor  and  Lord 
Brougham,)  that  the  legacy  of  10,0001.  was 
satisfied  by  the  marriage  portion. 

Held  also,  that  a  d^erence  in  the  amount 
of  the  two  gifts  does  not  prevent  the  appUca- 


/ton  of  the  doctrine  of  satisfaction :  nor  does 
the  fact  of  the  trusts  of  the  two  sums  being 
somewhat  different,  necessarily  rebut  the 
legal  presumption  of  a  satisfaction. 

The  daughter^  on  an  application  being 
made  to  her  respecting  the  legacy,  slated, 
**  that  she  had  never  till  then  heard  of  it  :**— 
Held  by  the  House  of  Lords,  (reversing  the 
decision  of  the  Court  below,)  that  this  was 
inadmissible  in  evidence, 

A  report  of  this  case,  when  it  came  on 
to  be  heard  before  the  Vice  Chancellor,  on 
the  21  St  of  November  1882,  is  given  in 
2  Law  J.  Rep.  (n.s.)  Chanc.  25.  The 
defendant.  Lord  Durham,  appealed  from 
the  decision  of  the  Vice  Chancellor,  and 
the  appeal  came  on  to  be  heard  before 
Lord  Brougham. 

The  Solicitor  General,  Sir  William  Home, 
and  Mr,  Stephenson,  for  the  appellants. 

Sir  E.  Sugden,  Mr,  Knight,  and  Mr. 
Pole,  for  Mr.  and  'Mrs.  Wharton,  the  re- 
spondents ;  Mr.  Rolfe  and  Mr.  Lloyd,  for 
Mr.  Barrett  Lennard. 

On  the  appeal,  the  question  of  laches  on 
the  part  of  the  plaintiffs  was  discussed, 
and  the  improbability  of  their  having  been 
in  Ignorance  of  their  rights  under  the  tes- 
tator's will,  from  the  year  1794  to  the  year 
1826.  The  evidence  of  Ralph  J.  Lamb- 
ton,  the  executor  of  the  testator,  went  to 
shew  that  the  will  had  been  read  over  to 
the  family  shortly  af^er  the  death  of  the 
testator,  and  that  amongst  them  was  Wm. 
Henry  Lambton,  a  trustee  of  Mrs.  Whar- 
ton's settlement,  and  her  sister,  Jane  Doro- 
thea Lambton,  but  that  the  plaintiffs  were 
not  present.  He  also  deposed  to  a  meet- 
ing which  took  place  in  his  presence  be- 
tween the  defendant's  solicitor  and  the 
plaintiffs  in  1 826,  when  some  conversation 
having,  taken  place  as  to  the  legacy  of 
10,000/.,  Mr.  Ward,  the  solicitor,  asked 
Mrs.  Wharton  if  she  had  given  any  release 
for  the  legacy,  and  she  thereupon  replied, 
that  she  never,  till  then,  had  heard  of  any 
snch  legacy  having  been  left  to  her,  but 
that  she  would  have  her  claim  investigated. 

Lord  Brougham,  in  giving  judgment, 
first  considered  the  question  of  notice,  and 
came  to  the  conclusion,  that  Mr.  and  Mrs. 
Wharton  had  no  knowledge  of  the  legacy 
until  tiie  application  to  them  for  tlierelease. 


16 


CASES  IN  CHANCERY: 


He  was  led  to  the  conclusion  from  the  fol- 
lowing considerations: — first,  Ralph  J. 
Lambton,  the  executor  of  the  will  of  the 
testator,  who  had  been  examined  as  a  wit- 
ness, could  not  depose  that  any  communi- 
cation had  been  made  to  the  plaintiffs  of 
their  rights ;  secondly,  he  relied  on  the 
declaration  of  Mrs.  Wharton,  which  his 
Lordsliip  considered  to  be  clearly  admis- 
sible in  evidence  as  a  declaration  made  by 
a  party  in  answer  to  an  application  from 
the  opposite  party ;  thirdly,  that  the  de- 
fendant had  not  ventured  to  cross-examine 
Mr.  R.  J.  Lambton,  or  file  a  cross  bill 
against  the  plaintiffs.  On  the  question  of 
satisfaction,  his  Lordship  observed,  that 
the  settlement  gave  the  15,000/.  expressly 
in  full  satisfaction  and  discharge  of  all 
sums  which  Mrs.  Wharton  was  entitled  to 
under  the  will  of  her  uncle,  and  that  it  was 
impossible  to  hold  it  to  be  a  satisfaction  of 
a  different  thing — viz.  the  legacy  given 
by  her  father's  will :  that  a  difference  of 
amount  had  never  been  held  sufficient 
proof  of  accumulation  ;  and,  it  had  been 
distinctly  held,  that  the  circumstance  of 
the  sums  being  payable  at  different  times, 
and  other  differences,  so  that  they  be  slight, 
would  not  prevent  the  application  of  the 
doctrine  of  satisfaction :  yet  differences  less 
than  those  in  the  present  case  had  been  held 
sufficient  to  exclude  its  application ;  and 
his  Lordship,  from  the  instruments  and 
circumstances,  inferred  that  no  satisfaction 
had  been  intended. 

The  defendant  appealed  from  this  deci- 
sion to  the  House  of  Lords  :  the  judgment 
of  the  House  was  delivered  by — 

Lord  Ltndhurst,  who  observed,  that 
Mrs.  Wharton  must  have  known  the  con- 
tents of  her  father's  will,  for  it  had  been 
proved  to  have  been  read  immediately  aAer 
the  death  of  her  father,  in  the  presence  of 
William  Henry  Lambton  her  brother,  who 
was  a  trustee  of  her  marriage  settlement, 
and  also  in  the  presence  of  her  sister,  Jane 
Dorothea,  who  took  a  legacy  of  1 0,000/. 
under  that  will :  that  it  was  incredible  that 
she  had  not  heard  of  the  bequest  to  her 
under  the  will  from  the  year  1794  to  1826, 
a  period  of  thirty- two  years.  His  Lord- 
ship considered  her  own  evidence,  which 


denied  her  notice,  inadmissible.  He  there- 
fore came  to  the  conclusion,  that  the  plain- 
tiffs knew  of  the  legacy  either  at  the  death 
of  the  testator,  or  soon  afler  ;  and,  from 
their  acquiescence  for  so  long  a  time,  the 
inference  must  be  drawn  against  Mr.  and 
Mrs.  Wharton.  Secondly,  that  it  had  been 
argued  that  the  sums  in  the  will  and  the 
settlement  did  not  correspond,  as  there 
was  2,000/.  due  for  interest  on  the  5,000/., 
and  which  would  make  the  provision 
by  the  will  1 7,000/. ;  but  that,  suppos- 
ing this  to  be  true,  it  was  not  necessary 
in  a  case  of  satisfaction,  that  the  sums 
should  correspond ;  and  that  there  was,  in 
fact,  no  evidence  to  shew  they  did  not  cor- 
respond. Thirdly,  that  it  had  been  argued 
that  the  limitations  in  the  will  were  differ- 
ent from  those  in  the  settlement,  which  was 
a  circumstance  on  which  the  Vice  Chan- 
cellor laid  great  stress.  His  Lordship,  on 
this  point,  said,  that  such  difference  did  not 
affect  the  principle,  and  he  cited  Trimmer 
v.  Bayne{l),  Baugh  v.Read(%\  Monck  v. 
Lord  Monck  (3),  Plati  v.  Plait  (4).  Fourthly, 
as  to  the  objection,  that  the  sum  of  15,000/. 
by  the  settlement  was  expressly  in  satisfac- 
tion of  all  sums  to  which  Mrs.  Wharton 
was  entitled  under  the  will  of  her  uncle: 
this,  it  was  said,  was  a  debt,  and  there- 
fore, it  was  urged,  that  the  15,000/.  in  the 
settlement  could  not  be  in  satisfaction  or 
ademption  of  the  sum  of  10,000/.,  given  by 
the  will  of  her  father ;  but,  his  Lordship 
observed,  that  such  a  declaration  was  ne- 
cessary as  to  the  debt,  but  there  was  no 
occasion  for  it,  as  far  as  it  related  to  the  be- 
quest under  the  will  of  the  father,  because 
it  was  a  satisfaction  by  operation  of  law. 
He  concluded,  that  none  of  the  objections 
seemed  sufficient  to  prevail  over  the  rule 
of  law  applicable  to  these  cases  ;  and  their 
Lordships  thereupon — 

Reversed  the  decree^ 

Note. — See  Glengall  v.  Barnard,  pott 

(1)  7  Vea.  508. 

(J)  3  Bro.  C.C.  I9t ;  a.  c.  1  Vea.  jun.  957. 

(3)  1  Ball  &  Beat.  298. 

(4)  3  Sim.  503. 
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TURNER  0.  TURNER. 


Legacy —  Construction — Accumulation. 

A  tcMiaier  directedi  thai  out  of  the  annual 
income  of  kis  real  and  redduary  personal 
esUUe  (which  income  wouldyfram  the  dispo*- 
sitions  of  the  mllf  necessarily  Jhtctuaie  in 
amount  J  his  trustees  shmdd  pay  certain  an^ 
mtities  to  his  six  grandchildren^  till  they  re-' 
spectively  attained  twenty-Jive^  and  aecumu* 
late  the  surplus  of  such  annual  income,  which 
accumulations  were  to  form  part  of  his  resi^ 
duary  personal  estate ;  and  as  and  when  his 
grawdehildren  respectively  attained  twenty* 
fve,  to  pay  to  them  respectively  certain  six* 
teenth  parts  of  the  income  of  his  real  and 
personal  estate  for  their  respective  lives  :^~* 
Heldf  that  each  grandchild  who  attained 
twenty'Jhe,  was  entitled  not  only  to  his  pro* 
portion  of  the  income  of  the  residue  as  then 
existing  J  hut  also  of  the  subsequent  accumu* 
lotions  arising  from  the  other  shares  till  all 
the  grandchildren  attained  twenty-Jive, 

WiUiam  Turner,  by  his  will,  dated  the 
16th  of  May  1^29,  devised  and  bequeathed 
all  his  real  and  personal  estate,  subjeet  to 
the  payment  of  bis  debts,  and  certain  pecu*^ 
niary  legacies,  to  trustees,  wpon  trust,  out  of 
the  annaal  income  of  hb  residuary  personal 
estate,  and  from  the  rents  and  proceeds  of 
his  real  property,  to  pay  to  bis  daughter, 
M.  A*  Mery weather,  an  annuity  of  5001. 
during  the  joint  lives  of  herself  and  her 
hosbauid ;  and,  if  she  survived  her  husband, 
then  to  pdLy  her  an  annuity  of  1,000/.  for 
her  life :  and,  upon  further  trust,  to  pay  cer* 
tain  annuities  to  the  children  of  the  testa- 
tor's said  daughter,  which  annuities.were  to 
cease  on  their  respectively  attaining  twenty* 
five;  and,  during*  their  minorities,  the 
trustees  were  directed  to  provide  for  their 
maintenance  and  education  and  advance- 
ment out  of  the  annuities ;  and  the  testator 
directed,  that  whatever  surplus  there  might 
be  of  the  several  annuities  during  the  mino- 
rities of  his  said  grandchildren  respectively, 
should  be  laid,  out  in  the  public  stocks  or 
fwidrnfor  their  respective  benefit^  and  as-* 
signed  to  them  respectively  on  attaining 
twenqr^ttier :  and,i]pon  further  trust,- that 
Ini  trustees  should,  out  of  the  annual  in- 
NcwSsaiu,  VL— Chanc. 


come  of  his  said  real  and  p^rson&l  estate, 
from  time  to  time,  repair  and  keep  in  good 
condition  all  the  buildings  forming  part  of 
his  real  and  personal  estate,  and  insuring  the 
same  from  loss  by  fire  ;  and  also  upon  trusty 
Until  his  said  grandchildren  should  respect 
tively  attain  twenty-; five,  to-  lay  out  and  in* 
vest  from  time  to  time  all  the  surplus  of 
the  annual  income  of  his  real  and  personal 
estate,  afler  answering  the  several  purposes 
aforesaid,  or  the  shares  thereof  to  which 
such  grandchildren  for  the  time  being 
under  twenty-five  would  be  entitled,  in  case 
they  had  respectively  attained  that  age,  in 
the  purchase  of  stock  in  the  public  funds  in 
the  names  of  his  said  trustees  or  trustee 
for  the  time  being,  and  which  stock  so  to 
be  purchased  «/ioai2cZybrm  paW  of  his  ren- 
duary  personal  estate^  and  be  subject  to  the 
trusts  of  that  his  will;  and  as  and  when 
his  said  grandchildren  should  respectively 
attain  twenty- five,  upon  trudt  to  pay  unto 
his  grandchildren  respectively  the  annual 
inoome  of  all  his  said  real  and  personal  estate 
in  the  several  shares  and  proportions  follow- 
ing; that  is  tQ  say,  to  his  grandson,  Wil- 
liam S.  T.  M.  Turner,  three  sixteenth  parts; 
to  his  grand-daughter,  Mary  Ann  Turner, 
now  the  wife  of  Sir  Edwin  W.  B.  Sandys, 
three  sixteenth  parts ;  to  his  grand-daugh- 
ter, Maria  F.  EL  Meryweather,  two  six- 
teenth parts ;  to  his  grandson,  Montagu 
John  Turner,  three  sixteenth  parts ;  to  his 
grandson,  Marcus  William  Turner,  three 
sixteenth  parts ;  to  his  grand-daughter, 
Maud  Sarah  Meryweather,  two  sixteenth 
parts,  during  their  lives  respectively.  And 
the  testator  directed  that,  upon  the  death 
of  his  said  daughter,  the  amount  of  the  an- 
nuity given  to  her  foi*  herlife  should  become 
part  of  the  annual  income  of  his  said  real 
and  personal  estate.  And  the  testator  di- 
rected, that  the  share  of  any  grandchild, 
who  should  die  without  leaving  any  child 
who  should  attain  twenty-one,  should  sur- 
vive to  the  others :  and  then  made  certain 
provisions  for  the  children  of  his  grand- 
children. 

The  testator  died  in  September  1829, 
and  in  January  1830  the  present  suit  was 
instituted  by  his  grandchildren,  to  have  the 
trusts  of  his  will  carried  into  execution. 

On  die  26th  of  March  1836,  the  e^mae 
ciune  on  to  be  heard  before  the  Vice  Chan- 
cellor,'when  it  was  declared,  among  othet 
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things,  that  the  grandchildren  of  the  tes- 
tator, on  their  respectively  attaining  twenty- 
five,  ceased  to  have  any  interest  in  any  of 
such  subsequent  accumulations  of  the  sur- 
plus of  the  income  of  the  real  and  personal 
estates  as  should  be  made  in  the  interval 
until '  the  other  grandchildren  attained 
twenty-five. 

From  this  part  of  his  Honour's  decree 
the  eldest  grandchild,  William  S.  T.  M. 
Turner,  appealed. 

Mr,  Wakefield  and  Mr,  W,  M»  James, 
for  the  appellant,  and  Mr.  Weld,  for  Lady 
Sandys. — The  testator  directed  that  the 
surplus  of  the  income  of  his  real  and  per- 
sonal estates  should  be  accumulated  till  all 
his  grandchildren  should  attain  twenty-five, 
and  that'  such  accumulations  should  form 
part  of  his  fesiduary . personal  estate;, 
and  then  directed,  thait  the  appellant 
should  be  entitled  to  three  sixteenths  of 
the  income  of  the  residuary  fund  so  con- 
stituted. The  income  of  all  the  testator's 
residuary  property  has  to  be  divided  into 
sixteenth  parts ;  consequently,  unless  the 
elder  grandchildren  take  an  interest  in  the 
accumulations  after  they  attain  twenty- 
five,  a  portion  of  the  accumulations  between 
every  division  will  be  undisposed  of. 

Mr,  Jacob  and  Mr,  CharuUess,  in  sup- 
port of  the  decree. — Each  grandchild  is  to 
take  a  certain  proportion  on  attaining 
twenty- five.  His  share  is  then  ascertained. 
The  subsequent  accumulations  ought,  as  a 
matter  of  course,  to  go  with  the  fund  from 
which  they  sprang,  and  then  there  would 
not  be  any  possibility  of  any  part  of  the 
fund  being  undisposed  of. 

November  23,  1836. — The  Lord  Chan- 
cellor [after  stating  the  case].  —  The 
decree  of  the  Vice  Chancellor  has  de- 
clared, that  a  grandchild  (take,  for  in- 
stance, the  eldest),  on  attaining  twenty- 
five,  ceases  to  have  any  interest  in  the 
subsequent  accumulations  ;  that  is,  the 
accumulations  after  to  be  made,  are  for  the 
benefit  of  the  other  children.  The  decree 
proceeds  on  the  principle,  that  each  grand- 
child, attaining  twenty- five,  is  to  have  for 
his  life,  three  or  two  sixteenths,  as  the 
case  may  be,  of  the  then  income  of  the 
property  ;  but  they  cannot  have  that  pro- 
portion, because  (he  income  is  necessarily 
fluctuating ;  and  it  is  made  so  by  the  will 


of  the  testator,  when  he  directs  the  trus- 
tees to  apply  part  of  the  rents  of  his  real 
estates  in  keeping  them  in  repair ;  the  in- 
come, therefore,  may  diminish,  and  be  less 
in  one  year  than  in  a  preceding  year ;  in 
which  case,  therefore,  the  full  amount  of 
the  three  sixteenths  or  two  sixteenths  can 
hardly  be  supposed  to  continue  the  same* 
It  is  equally  clear  that,  as  the  income  of 
the  eldest  son  may  be  diminished,  so  also 
it  was  intended,  in  some  cases,  that  it 
should  increase ;  as,  for  instance,  the  event 
of  the  mother's  death  would  add  either 
500/.  or  1,000/.  to  the  estate,  and  that  is 
directed  to  be  added  to  the  income;  of 
course,  therefore,  the  eldest  son  attaining 
twenty-five,  would  be  entitled  to  partici- 
pate in  that  increase. 

Now,  it  is  observable,  that  there  are  two 
periods  of  accumulation  directed  by  the  will ; 
the  first  is  of  the  surplus  of  the  i;icome  of 
each  grandchild  during  minority,  and  then 
it  is  in  terms  directed  to  accumulate  for  the 
benefit  of  the  grandchild  to  whom  the  in- 
come belongs.  Having  provided  for  this, 
the  testator  directs  the  accumulation  of 
the  gross  income,  beyond  what  was  wanted 
for  annuities',  during  the  time  the  grand- 
children are  under  twenty-five;  and  the 
terms  in  which  he  directs  that  accumula- 
tion are,  until  the  grandchildren  shall  re- 
spectively attain  twenty-five ;  that  is,  till 
all  have  attained  that  age :  so  long  as  any 
are  under  twenty-five,  so  long  the  accumu- 
lations must  be  continued.  Therefore, 
after  some  have  attained  twenty-five,  the 
accumulation  still  goes  on  as  to  the  other 
shares.  He  then  directs  that  M  such  ac- 
cumulations,— that  is,  as  well  those  made 
when  none  have  attained  twenty-five,  as 
after  some  have  attained  that  age,  but  during 
the  period  while  others  were  under  twenty- 
five, — that  all  such  accumulations  shall 
form  part  of  his  residuary  personal  estate ; 
and  that  as  and  when  his  said  grandchildren 
shall  respectively  attain  the  age  of  twen- 
ty-five years — r{His  Lordship  read  the 
clause].  The  income  of  the  personal  estate 
constituted  as  he  has  before  directed, 
namely,  in  part,  at  least,  of  the  accumula- 
tions during  all  such  period  as  any  of  the 
children  are  under  twenty-five,  is  to  be 
divided  as  therein  directed.  The  decree 
declares,  that  the  eldest  child  shall  not  have 
the  benefit  of  such  accumulations  as*  are 
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made  after  he  shall  have  attained  twenty- 
five  ;  so  that  the  eldest  is  not  to  have  his 
three  sixteenths,  but  the  youngest  will  have 
more  than  the  testator  has  given  him,  be- 
cause the  accumulations  will  be  going  on 
during  the  period  till  he  has  himself  at- 
tained twenty-fiver  and  there  will  be  a 
continued  increase  of  the  income.  The 
testator  intended  that  there  should  be  ac- 
cumulations till  the  income  was  divided 
into  sixteenths.  If  all  had  been  twenty- 
five  at  the  death  of  the  testator,  there  must 
have  been  an  annual  division,  and  all  would 
have  had  sixteenths ;  but  as  all  were  under 
that  age,  a  division  did  not  take  place  till 
the  eldest  had  attained  twenty-five;  but 
there  is  a  fluctuation  in  the  income  till  the 
youngest  has  attained  twenty-five.  I  am 
therefore  of  opinion,  that  the  decree  has  not 
pat  the  right  construction  on  the  will  in  this 
respect ;  and  that  each  grandchild,  who  has 
attained  twenty-five,  is  entitled  to  his  pro- 
portion of  the  income  of  tlie  property  as 
it  may  from  time  to  time  exist ;  including 
the  accumulations  of  each  share  till  all  the 
grandchildren  attain  twenty-five. 


M.R.     \ 

N   V    S       I      'I'^BBERNOR  V.  TABBERNOR. 

Practice — Authority  to  file  Bill — Solid* 
tor  and  Clients 

A  fnll  nf€LS  filed  in  the  name  of  several  cO' 
pkuntifftf  hut,  as  to  one  of  them,  without  his 
authority.  His  interests  being  found  con- 
Jlicting  with  those  of  the  other  co-plaintiffs^ 
and  not  having  acquiesced,  he  obtained  an 
order,  after  replication,  and  on  motion,  that 
his  name  might  be  struck  out  as  one  of  the 
plaintiffs,  and  that  his  costs  of  suit  and  of 
the  application  might  be  paid  by  the  solicitor 
%hofiUd  the  bill. 

This  was  a  motion,  after  replication,  on 
behalf  of  Mr.  William  Tabbernor,  one  of 
the  co-plaintiffs  in  the  suit,  that  his  name 
might  be  struck  out  as  one  of  the  plaintiffs 
to  the  bill  filed  in  this  cause,  and  that  his 
costs  of  suit  and  of  this  application  might 
be  paid  by  the  solicitor  for  the  plaintiffs. 

It  appeared,  on  affidavit,  that  William 
Tabbernor  had  been  made  a  co-plaintiff 
in  the  suit  without  his  authority,  sanction, 


or  concurrence;  and  from  circumstances 
discovered  by  him,  it  appeared  that  his 
interests  in  the  matters  of  the  suit  were 
quite  adverse  to  those  of  the  other  co- 
plaintiffs. 

Mr.  Pemberton  and  Mr.  Surge,  in  sup- 
port of  the  motion. 

Mr.  Wright,  for  the  solicitor  for  the 
plaintiffs,  admitted  that  there  had  been  no 
distinct  authority  given  to  commence  pro- 
ceedings, but  contended,  that  inasmuch  as 
Mr.  Tabbernor  had  sanctioned  some  other 
proceedings  relative  to  the  subject-matter 
of  the  suit,  the  solicitor  ought  not  to  be 
visited  with  the  costs. 

Mr.  Lowndes,  for  the  only  defendant 
within  the  jurisdiction,  did  not  object  to 
the  motion,  but  asked  for  his  costs  of  ap- 
pearance. 

Lord  Lanodale. — There  is  no  doubt  in 
this  case,  although  there  is  a  difficulty 
•ometinoes,  where  .  party  has.  by  acqui- 
escence,  entitled  the  other  parties  to  pro- 
tection as  to  the  costs.  The  question  is, 
whether  Mr.  Tabbernor  is  bound  to  remain 
in  conjunction  with  the  other  plaintiffs, 
or  whether  he  is  to  be  relieved  from  the 
union.  There  is  evidently  a  question  on 
the  bill  between  William  and  the  other 
plaintiffs ;  and  there  being  such  a  question, 
it  cannot  be  discussed  between  the  co- 
plaintiffs  ;  he  is  therefore  entitled  to  be 
severed.  But  at  whose  cost  is  he  to  be 
relieved  ?  .  The  first  consideration  is,  whe- 
ther Keene,  the  solicitor,  had  authority 
from  William  Tabbernor  to  file  a  bill.  It 
is  admitted  that  he  had  not ;  Keene  is 
therefore  answerable.  According  to  the 
strict  practice,  there  ought  to  be  a  warrant 
in  writing  to  authorize  the  solicitor  to 
commence  proceedings;  it  is  sometimes, 
however,  dispensed  with  at  the  peril  of  the 
solicitor.  Had  the  party  acquiesced,  it 
would  be  another  question — but  here  no 
such  point  arises ;  there  is  no  proof  of  any 
acquiescence.  Without  any  imputation  on 
the  solicitor,  who  probably  conceived  that 
he  did  the  best,  yet  he  has  performed  an 
act  which  he  was  not  justified  in  doing  \^ 
and  the  application  must,  therefore,  bo 
granted  with  costs. 
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WATERS  V.  TAYLOR. 


Costs,  Taxation  of, 

A  solicitor's  hill  of  costs  ordered  to  he 
taxed,  on  the  application  of  the  clients  as- 
signee. 

A  plaintiff  in  a  suit  gave  to  his  solicitors 
security  for  their  hills  of  costs,  upon  certain 
property,  which  he  afterwards  assigned  to  a 
trustee,  for  the  benefit  of  his  creditors.  The 
proceedings  in  which  the  costs  were  incurred, 
were  still  pending,  when  the  security  was 
given,  and  the  bills  of  costs  had  never  been 
investigated.  The  trustee  was  held  entitled 
(on  shewing  a  prirn^  facie  ease)  to  have  those 
bills  of  costs  taxed:  and  such  case  being 
shewn  in  the  present  instance,  the  Court  or^ 
dered  a  taxation,  on  the  application  of  the 
trustee  seventeen  years  after  the  security  was 
given. 

By  an  indenture  of  the  4th  of  February 
1817,  afler  reciting  that  the  plaintiff,  Mr. 
Waters,  was  indebted  to  his  solicitors, 
Messrs.  M.  &  Co.  "in  the  sum  of  8,70Hl,, 
that  day  ascertained  to  be  due  to  them, 
upon  an  account  stated,"  the  plaintiff 
agreed,  that  certain  annuities,  charged  on 
the  Opera  House,  and  vested  in  Mr.  M. 
as  a  trustee  for  the  plaintiff,  should  be  a 
security  to  the  solicitors,  for  the  sum  of 
SJOSl,  and  interest  thereon  at  51,  per  cent. 

By  another  indenture  of  the  20th  of 
July  1819,  after  reciting  that  there  was  due 
to  Messrs.  M.  &  Co.,  in  respect  of  the  sum 
of  d,708Z.  and  interest,  a.sum  of  4,078/.  16f., 
and  also  a  sum  of  ],008if.  10;.,  for  business 
done  by  them  ;  and  that  the  plaintiff  was 
indebted  to  Mr.  M.  individually,  for  busi- 
ness done,  in  a  sum  of  960/.  17 s,,  and  also 
in  respect  of  a  mortgage,  in  a  sum  of 
2,018/.  3s.  4d,,  making  together  2,979/., 
the  plaintiff  assigned  to  Mr.  M.  certain  in- 
cumbrances charged  on  the  Opera  House, 
and  all  sums  of  money  payable  to  him  under 
any  decree  in  any  suit  respecting  the  said 
theatre,  as  a  security  for  the  payment  of 
the  nbove-mentioned  sums  of  money,  with 
interest :  and  the  solicitors  agreed  not  to 
take  any  proceedings  to  enforce  payment 
of  those  sums  for  seven  years,  if  the  in- 
terest on  them  was  duly  paid.  Mr.  Waters 
also  gave  his  bond  as  a'  further  security. 
Several  bills  of  costs  had  been  delivered  to 


the  ]jlafntiff,  and  credit  was  given  him  for 
several  sums  of  moneys  received  from  time 
to  time  by  his  solictors,  on  his  account ; 
but  neither  those  bills  of  costs  nor  the 
accounts  had  been  investigated  by  any 
person  on  behalf  of  the  plaintiff. 

By  an  indenture  of  the  15th  of  March 
1823,  Mr.  Waters  assigned  to  Henry  Win- 
chester, Esq.,  (among  other  things,)  the 
Opera  House,  and  all  his  property  then  in 
the  tenure  of,  or  claimed  to  be  held  by 
Mr.  M.  or  by  Messrs.  M.  &  Co.,  by  way 
of  mortgage,  security,  or  otherwise,  to  hold 
to  Winchester,  for  the  benefit  of  himself 
and  the  other  creditors  of  Wateft.- 

Mr.  Winchester  now  presented  a  petition, 
praying  that  it  might  be  referred  to  the 
Master  to  tax  the  bill  of  costs,  and  inves- 
tigate the  accounts  between  Mr.  Waters 
and  his  solicitors. 

Mr.  M.  took  an  assignment  from  his 
partners  of  their  interest  in  the  security  Mr 
given  by  Mr.  Waters,  and  afterwards  died* 
Hi^  executor  presented  a  cross  petition, 
praying,  that  the  amount  of  the  sums  so 
secured  a»  aforesaid,  with  interest,  amount- 
ing together  to  8,831/.,  might  be  paid  out 
of  a  fund  in  court  in  the  cause.  The  two 
petitions  came  on  together. 

Mr.  Wigram  and  Mr,  Stuart  appeared 
in  support  of  the  petition  of  Mr.  Winches- 
ter, and  insisted,  that  when  security  for 
costs  was  given  pending  proceedings,  the 
party  giving  such  security  would  not  be 
precluded  from  having  the  costs  taxed. 

Crossley  v.  Parker,  1  Jac.  &  Walk.  460. 

Howell  v.  Edmunds,  4  Russ.  67;  s.  c.  7 
Law  J.  Rep.  Chanc.  147. 
They  also  mentioned  the  fact  stated  in 
the  petition,  that  several  bills  of  costs  of 
Messrs.  M.  &  Co.,  wliich  had  been  taxed 
in  this  suit,  under  an  order  of  May  1890, 
had  been  considerably  reduced  in  amount; 
and  therefore  contended,  that  a  suffScienf 
primd  facie  case  was  made  out  to  induce 
the  Court  to  direct  these  bills  also  to  be 
taxed. 

Mr.  Knight  and  Mr,  Richards,  in  sup- 
port of  the  cross  petition.— Where  costs 
have  been  paid,  or  security  for  them  has 
been  given,  without  their  having  been  taxed 
or  investigated,  the  Court  will  interfere,  if 
there  has  been  any  fraud  or  undue  pres? 
sure,  and  if  application  is  made  within  rea» 
sonable  tfme ;  but  whero  the  arrangement 
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luur  been  ioi^  acquiesced  in,  the  Court  will 
neti  atler  a 'great  number  of  years,  open 
the  accounts.  The  length  of  time  which 
has  elapsed  since  this  arrangement  wa9 
made»  and  there  being  no  case  of  fraud, 
would  prevent  the  Court  from  interfering 
even  on  the  application  of  Mr.  Waters  ; 
but  in  no  case  can  Mr.  Winchester  have  a 
right  'to  have  these  costs  taxed.  That  right 
is  a  personal  right  of  the  client,  and  cannot 
be  assigned — Langfordv,  NoU  (1).  Mr. 
Winchester  has  no  claim  at  all  to  the  pro- 
perty assigned  to  him,  except  subject  to 
the  prior  claims  of  Mr.  Waters's  solicitors; 
and  if  anything  were  taxed  off,  he  has  no 
title  to  it,  as  it  was  not  included  in  his  as- 
signment. 

Cooke  V.  SetreCt  1  Ves.  8e  Bea.  126. 
Plenderkath  v.  Fraser,  3  Ibid.  1 74. 

Mr.  Wigram,  in  reply. — Lang  ford  v. 
Noii  was  quite  different  from  this  case. 
There,  the  petitioner  voluntarily  paid  a 
solicitor  for  business  done  for  other  parties, 
and  he  was  held  not  entitled  to  have  the 
bills  of  costs  taxed :  that  case  does  not  de- 
cide that  the  Court  will  not  order  a  solici- 
tor's bill  of  costs  to  be  taxed,  except  on  the 
application  of  the  client  himself. 

Sir  WUIiam  Home  appeared  for  Mr. 
Waters. 

The  VicB  Chancellor  said»  that  in 
this  case  there  were  two  questions; — first, 
whether  Winchester  stood  in  such  a  situa- 
tion, that  if  he  made  out  a  case  for  taxation, 
he  would  have  a  right  to  have  the  bills 
taxed.  By  the  deed  of  1 823,  he  was  made 
an  assignee  for  valuable  consideration  of 
the  fund,  which  had  been  previously  in- 
cumbered by  the  deed  of  1 8 1 U ;  and,  there- 
fore, if  he  became  purchaser  of  the  fund, 
subject  to  some  charge  by  a  former  deed, 
he  had  a  right  to  investigate  how  far  that 
ibrmer  deed  was  binding,  and  to  examine 
how  far  it  operated  as  a  security.  The 
next  question  was,  whether,  if  the  transac- 
tions between  Waters  and  Winchester  had 
been  out  of  the  question,  Waters  would 
liot  have  had  a  right  to  have  the  bills  taxed. 
His  Honour  referred  to  the  reduction  that 
had  been  made  in  other  bills  of  costs  which 
had  been  .taxed  in  the  suit,  and  said,  that 
those  circumstances  were  enough  to  shew, 
that  the  bills  were  such  as  ought  to  be  in- 
(1)  1  Jac.&W.  $91. 


quired  into.  That  was  all  ■  that  was  ne« 
cessary  for  the  purpose  of  making  out  a 
primd  facie  case,  that  the  bills  ought  to  be 
taxed  ;  and  his  Honour,  therefore,  referred 
it  to  the  Master  to  investigate  the  account^ 
between  Mr.  Waters  and  Mr.  M.,  and 
Messrs.  M.  &  Co.,  and  to  tax  their  bills 
of  costs. 


C.      > 

r.4.     § 


SKEELES  0.  SHEARLT. 


v.c. 

Aug. 

Judgment — Notice — Power  of  Appoint^ 
vi/enU 

The  lien  of  a  judgment  creditor  on  the  real 
estate  of  his  debtor,  where  execution  has  not 
been  taken  out,  is  defeated  by  the  exercise  of 
a  power  of  appointment  given  to  the  debtor 
in  a  conveyance  to  the  usutU  uses  to  bar 
dower;  and  that,  notwithstanding  the  ap* 
pointee  had  notice  of  the  judgment. 

In  Easter  term,  1 828,  the  plaintifTbrought 
an  action  in  the  King's  Bench,  against 
William  Cook,  for  a  sum  of  1,000/.  and 
interest,  and  obtained  a  judgment  against 
him  for  1,250/. ;  she  then  caused  this  judg- 
ment to  be  duly  entered  and  docketed;, 
and  on  the  22nd  of  July  1828,  a  memorial 
of  it  was  registered  in  the  office  for  regis- 
tration for  the  county  of  Middlesex  ;  and 
in  November  1830,  she  caused  a  writ  of 
elegit  to  be  sued  out  on  the  said  judgment. 

On  the  19th  of  July  1830,  Cook  execu- 
ted an  indenture  of  mortgage,  in  order  to 
secure  to  the  defendant  Shearly  the  re- 
payment of  a  sum  of  4,500/.,  advanced*  by 
him  to  Cook ;  by  which  indenture.  Cook 
appointed  to  Shearly  a  freehold  estate, 
Called  Capel  House,  at  BulVs  Cross,  in  the 
parish  of  Enfield,  in  the  county  of  Middle- 
sex, which  had  been  conveyed  to  Cook  in 
1819,  io  the  usual  uses  to  bar  dower. 

On  the  22nd  of  November  18d0,  the 
aheriff  of  Middlesex  extended  a  moiety  of 
the  estate,  at  Bull's  Cross,  for  the  benefit 
of  the  plaintiff,  but  did  not  give  her  actual 
possession  of  it.  The  plaintiff,  therefore, 
brought  an  action  of  ejectment  against  the 
tenant  in  possession,  in  which  she  was  non- 
suited, in  consequence  of  the  le|;al  estate 
being  in  Shearly  as  mortgagee.* 

The  plaintiff  thereupon  filed  this  bill, 
alleging,  that  the  defendants  had  notice  of 
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the  plaintifTs  jadgment  before  it  was  regis- 
tered, and  before  the  mortgage  to  Shearly ; 
and  it  also  alleged,  that  it  had  been  agreed 
between  Shearly  and  Cook,  that  1,000/., 
part  of  the  4,500/.,  was  to  be  applied  in 
satisfaction  of  the  plaintifTs  claim;  and 
one  of  the  party  who  was  present  at  the 
payment  of  the  4,500/.,  deposed,  that  the 
1,00U/.  was  retained  by  one  of  the  defen- 
dants to  meet  the  plaintifTs  claim,  if  the 
estate  should  prove  to  be  liable  to  pay  it  (1 ). 

The  bill  prayed,  that  it  might  be  de- 
clared that  the  plaintiff,  by  virtue  of  her 
judgment,  had  a  lien  on  the  estate  at  Bull's 
Cross,  prior  to  any  incumbrance  of  the  de- 
fendants ;  and  that  they  might  deliver  up 
possession  to  the  plaintiff,  and  might  be 
restrained  from  setting  up  any  legal  estate 
to  defeat  an  action  of  ejectment ;  or  if  the 
Court  should  determine  that  the  defendants 
had  a  charge  prior  to  her  own,  then  that 
she  might  be  at  liberty  to  redeem  such 
prior  charge. 

Mr»  fVigram  and  Mr.  Stuart,  for  the 
plaintiff. — A  judgment  will  not  be  defeated 
by  the  exercise  of  a  power  of  appointment, 
where  the  party  executing  the  power  and 
the  party  taking  under  it,  have  notice  of  the 
judgment.  In  Tunstall  v.  Trappes  (2),  and 
Doe  V.  Jones  (3),  the  question  of  notice  was 
not  raised ;  and  those  cases  have,  therefore, 
no  application  to  the  present  one.  An  as- 
signment of  an  outstanding  term  will  not 
protect  a  purchaser  of  the  fee  from  incum- 
brances of  which  he  had)  notice,  and  why 
should  an  appointment  give  him  any  greater 
advantage  ?  WilUmghhy  v.  WilUmghhy  (4). 
In  Tayhr  v.  Stibbert  (5),  it  was  held,  that 
a  purchaser,  with  notice  of  a  covenant  en- 
tered into  by  the  vendor  to  renew  a  lease, 
was  bound  to  grant  a  renewal ;  and  a  judg- 
ment cannot  be  held  to  be  of  less  effect  than 
a  mere  covenant.  In  Thomas  v.  Pledwell{6\ 
and  in  Davis  v.  The  EarlofStrathmorel?), 

(1)  Tbe  defendtDts,  by  their  answer,  denied  that 
they  had  notice  of  the  judgment ;  and  one  of  their 
witneasei  deposed,  that  the  1,0002.  was  not  retained 
to  meet  tbe  plaintiff's  claim,  but  was  paid  over  to 
Cook  :  the  case,  howerer,  proceeded  on  the  state- 
ments contained  in  the  bill. 

(2)  3  Sim.  301. 

(3)  10  B.  &  C.  459  ;■.€.&  Law  J.  Rep.  K.B. 
314. 

(4)  Ambl.  iSt ;  s.c.  1  Term  Rep.  763. 

(5)  f  Vea.  437. 

(6)  7  Vin.  Abr.  hi, 

(7)  l6Ves.4l9. 


a  purchaser,  with  notice  of  a  judgment, 
though  not  docketed,  was  held  bound. 
Dower  may  be  defeated  by  a  power  of  ap- 
pointment— Ray  V.  Pung  (8),  but  a  judg- 
ment indifferent  from  dower,  as  it  is  in 
invitum,  like  a  commission  of  bankruptcy^ 
which,  of  course,  cannot  be  evaded  by  an 
appointment.  Neither  can  a  lease  be  over- 
reached by  a  subsequent  appointment. 
Le  Neve  v.  Le  Neve,  3  Atk.  651. 
Maundrell  v.  Maundrell,  7  Ves.  567, 

Mr.  Knight,  Mr.  Jacob,  and  Mr.  Bazal* 
gette,  appeared  for  the  defendant  Shearly  ; 
and — 

Mr.  Wakefield  and  Mr.  Roupell,  for 
Cattlin,  another  defendant,  but  were  not 
called  on  to  address  the  Court. 

The  Vice  CuANCELLoa.-^It  appears  to 
me,  that  the  question  that  I  have  now  to 
consider  is  totally  free  from  any  doctrine 
which  was  ^t  up  in  the  case  before  Lord 
Rosslyn,  in  ft  Fes.  437 ;  or  in  the  case  of 
Davis  V.  Lord  Strathmore.  With  respect 
to  the  latter  case,  I  perfectly  well  remem- 
ber this  circumstance,  that  the  late  Chief 
Baron  Richards  considered  it  remarkable 
that  such  a  point  should  have  been  argued, 
and  he  expressed  to  roe  his  surprise,  that 
Lord  Eldon  should  have  doubted  that  it 
was  decided  by  the  case  of  Le  Neve  v.  Le 
Neve.  The  general  intention  of  the  act 
was  to  prevent  any  mischief  which  might 
arise  to  purchasers,  who  might  not  be  able 
to  ascertain  that  any  judgment  had  been 
entered  up,  which  would  affect  the  land 
purchased  by  them;  but  if  the  object 
of  the  act  was  to  provide  that  the  pur- 
chaser should  have  notice,  and  the  pur- 
chaser has  notice  enough  without  the  as- 
sistance of  the  act,  is  not  that  the  same 
thing  ?  The  same  principle  prevails  in  the 
Registry  Acts,  with  respect  to  Middlesex 
and  Yorkshire;  the  object  of  those  acta 
was,  that  in  conveyances  of  land  in  those 
two  counties,  if  there  were  an  anterior 
conveyance,  not  in  the  registry,  a .  subse- 
quent purchaser  should  take  the  land  in 
preference  to  the  person  whose  prior  con- 
veyance was  not  registered. 

But,  now,  we  have  to  consider  a  question 
under  these  circumstances.  An  estate  is  li- 
mited to  such  uses  as  A.  shall  appoint,  and  in 

( 8)  5  Mad.  310  ^  a.  c.  5  B.  &  Aid.  561. 
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default  ofappointment,  to  himself  in  fee ;  and 
in  chat  state  of  things,  a  judgment  is  record- 
ed against  him.  The  question  is,  whether, 
if  he  appoints  to  A.  who  has  notice  of  the 
judgment,  A.  does  not  of  necessity  take  the 
estate  free  from  the  judgment.  I  appre* 
hendf  that  the  real  effect  of  a  transmission 
of  an  estate,  through  the  medium  of  an 
appointment  made  under  the  Statute  of 
Uses,  is,  that  the  appointee  takes  the  estate 
free  and  disconnected  from  any  estate  which 
the  appointor  had  in  the  property.  If  an 
appointee  takes  an  estate  in  the  same  man- 
ner as  if  it  had  been  limited  to  him,  under 
the  deed  by  which  the  appointor  takes  in 
default  of  appointment,  he  will  take  it  free 
from  anything  which  the  appointor  had  in 
default  of  appointment.  In  Roach  v.  Wad* 
ham  (9),  the  question  was,  whether  the 
purchaser  took  by  appointment  or  convey- 
ance; the  Court  of  King's  Bench  hold- 
ing, that  if  the  purchaser  took  by  appoint- 
ment, be  took  an  estate  which  never  was 
vested  in  A.  As  the  appointee  is  in  no 
sense  the  assignee  of  the  appointor,  how 
can  he  be  affected  by  these  judgments, 
which  only  would  affect  the  estate  and  in- 
terest of  the  appointor  ?  I  apprehend,  the 
question  about  notice  becomes  immaterial, 
because  the  party  that  takes  as  appointee 
has  no  estate  or  interest  which  could  be 
taken  in  execution  at  the  time  of  the  notice. 
In  Taylor  v.  Stibbert,  the  legal  estate  was  in 
the  trustees  of  the  settlement,  in  trust  for 
all  those  persons  who  derived  equitable  in- 
terests, by  virtue  of  the  limitation  of  equit- 
able estates  for  life  and  powers  annexed  to 
them;  and  where  the  tenant  for  life  had 
for  a  valuable  consideration,  contracted  to 
exercise  his  power  of  leasing  for  A,  from 
that  moment  A.  had  an  equitable  interest, 
protected  by  the  legal  estate  of  the  trustees. 
Where  there  is  a  limitation  to  trustees  in 
trust  for  others,  you  can  consider  an  equit- 
able estate  distinct  from  the  legal  estate. 
With  regard  to  leases  made  under  powers, 
it  is  to  "be  observed,  that  it  is  quite  impos- 
sible to  have  the  enjoyment  of  an  estate  in 
settlement,  except  through  the  medium  of 
powers  of  leasing:  and  it  has  never  yet 
been  held,  where  there  has  been  a  settle- 
ment to  mere  uses,  with  power  for  tenant 
for  life  to  make  leases,  and  with  power  to 

(9)  6  Etst,  289. 


trustees  to  revoke  the  old  uses,  and  appoint 
new  ones  by  way  of  sale,  that  the  exercise 
of  that  power  by  the  trustees  would  defeat 
the  leases  made  by  the  tenant  for  life 
under  his  power.  I  apprehend  the  Courts 
of  law  will  never  adopt  that  construction, 
on  account  of  the  great  insecurity  of  those 
who  contract  as  tenants  with  those  who 
are  tenants  for  life.  The  circumstance  of 
the  money  being  retained  by  the  purchaser 
to  satisfy  judgments  does  not  appear  to  me 
material :  at  the  most,  it  would  only  make 
the  purchaser  a  trustee  of  the  money  for 
the  judgment  creditors.  Whatever  might 
be  the  private  bargain  between  the  parties,  it 
was  a  matter  for  themselves  to  act  upon  ; 
and  the  judgment  creditor,  who  was  a  third 

Earty,  does  not  acquire  any  right  upon  the 
tnd,  merely  because  from  such  a  contract 
as  this,  he  might  have  a  right  to  claim  the 
money.  My  opinion  is,  that  notice  of  the 
judgment  is  perfectly  immaterial,  because 
the  purchaser  does,  by  virtue  of  the  ap- 
pointment, take  the  land  free  from  the 
judgment  debt.  The  statute  was  passed 
for  a  particular  purpose ;  and  if  the  purpose 
is  answered  otherwise,  the  result  is  the 
same  as  if  it  were  answered  by  means  of 
the  statute. 


.} 


WHALLEY  V,  PEPPEa. 


v.c. 

Aug.  9 
Praclice. — Dismissal  of  Bill. 

Where  a  plaintiff  has  given  a  peremptory 
undertaking  to  pass  publication  within  a 
certain  time,  the  defendant  is  not  entitled  to 
give  notice  of  a  motion  to  dismiss,  before  the 
expiration  of  that  time,  although  it  has  6«- 
come  impossible  for  the  plaintiff  to  perform 
his  undertaking. 

Where  a  plaintiff  has  omitted  to  comply 
with  the  terms  in  a  peremptory  undertaking 
to  speed,  the  Court  will  not  relieve  him,  eX' 
cept  such  omission  be  caused  by  some  inevi'^ 
table  accident. 

The  defendant  moved  to  dismiss  for 
want  of  prosecution. 

A  similar  motion  had  been  made  in 
March  last,  when  the  plaintiff  entered  into 
a  peremptory  undertaking  to  speed,  and 
also  to  give  rules  to  produce  witnesses, 
and  pass  publication  belbre  the  end  of  Tri- 
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nity  term,  which  expired  on  the  ISth  of 
June* 

Notice  of  this  motion  was  given  on  the 
9th  of  June. 

Mr,  Seton,  in  support  of  the  motion. — 
Rules  to  produce  witnesses,  and  to  pass 
puhlication,  are  eight-day  rules,  which  must 
be  given  in  terra  time,  and  there  must 
be  eight  days  between  one  rule  and  the 
other ;  consequently,  unless  the  former  is 
given  sixteen  days  before  the  expiration 
of  the  term,  it  is  impossible  to  pass  publi- 
cation before  the  end  of  the  term.  In  this 
case  there  was  no  rule  to  produce  wit- 
nesses sixteen  days  before  the  end  of  the 
term :  as,  therefore,  the  defendant  could 
not  comply  with  his  undertaking,  and  as 
the  Court  could  not,  in  conformity  with 
WcUmsley  v.  Froude{\\  assist  the  plaintiff^ 
it  was  competent  for  the  defendant  to  give 
notice  of  this  motion. 

Mr,  Ayrtim^  contra. 

The  Vice  Chanc&llor. — This  motion 
is  made  on  the  assumption,  that  the  plain* 
tiif  will  not  be  able  to  apply  to  the  Court 
and  obtain  relief  from  his  peremptory  un- 
dertaking. There  might  have  been  some 
accident,  for  instance,  a  fire,  which  would 
induce  the  Court  to  assist  the  plaintiff.  I 
think  the  defendant  ought  to  have  waited 
till  the  whole  time  had  elapsed,  before  he 
gave  notice  of  this  motion. 

Mr.  Ayrton  then  made  a  cross  motion 
for  a  new  commission,  stating,  that  on  the 
11th  of  April,  the  plaintiff,  who  was  a  so- 
licitor, obtained  the  usual  order  to  examine 
witnesses,  and  that  the  usual  practice  was 
to  strike  commissioners'  names  four  days 
aAer;  that,  accordingly,  on  the  16th  of 
April,  the  plaintiff  intended  to  do  so,  but 
was  arrested  on  that  day  at  the  suit  of  the 
defendant,  and  was  kept  several  days  in 
prison.  On  the  29th  of  April  he  wrote  a 
letter  to  the  defendant,  proposing  terms 
of  compromise,  as  well  of  the  question  in 
dispute  in  this  suit,  as  in  the  action  in 
which  he  was  arrested;  several  letters 
passed  between  them,  the  last  being  writ- 
ten on  the  S8th  of  May — these  letters 
were,  however,  expressly  without  preju« 
dice  to  the  proceedings  in  suit;  on  the 
6th  of  Jnne  the  plaintiff  gave  notice  that 
he  intended  to  apply  for  leave  to  take  out 

(1)  1  Rots.  ft'Myt  SS4 


a  new  commission^  but  served  it  on  the 
solicitor  of  the  defendant  instead  of  on  hi$ 
clerk  in  court.  Under  these  circumstances, 
he  contended  a  good  case  was  made  out, 
to  induce  the  Court  to  make  the  order; 
which  was  now  asked  for. 

Mr,  Seton,  contri^,  relied  on  WalmiUy 
V.  Froude, 

The  Vice  Chancellor  refused  to  make 
the  order. 

Both  motions  dumisied. 


ROWLEY  r.  ADAMS. 


v.c.    \ 

Aug.  10.  / 

Practice. — Impertinence — Insufficiency, 

Aroarrantfor  the  Master  to  examine  into 
the  impertinence  of  an  examination  will  not 
be  diiekairged'  m-  conseqitence  of  a  contem* 
poraneous  warrant  being  taken  out  for  the 
Master  to  examine  into  the  insufficiency  of 
the  same  examination. 

In  this  suit  some  of  the  defendiints  had 
been  examined  on  interrogatoriea,  and  the 
plaintiffs  had  taken  out,  and  served  on 
them,  two  warrants,  one  for  the  Master  to 
exsmine.into  the  impertinence,  and  the 
other  for  him  to  examine  into  the  insuffi- 
ciency of  their  examination.  Both  war- 
rants were  for  the  same  day  and  the  sama 
hour. 

Mr,  Knight  moved  to  discharge  tha 
warrant  for  impertinence,  and  to  set  aside 
all  that  had  been  done  thereon ;  he  con- 
tended, that  the  right  to  object  for  imper* 
tioence  was  waived,  by  taking  out  a  war- 
rant to  examine  into  the  alleged  insuffi- 
ciency; and  cited  PeUew  v.  ■  >  '  ■  (1);  he 
observed  that  the  examinants  would  other- 
wise be  at  a  loss  to  know  on  which  of  the 
two  warrants  proceedings  were  to  be  taken. 

Mr.  Jacob,  contra,  said,  that  the  same 
hour  was  fixed  for  the  two  warrants  in 
order  to  save  expense ;  and  that  in  case 
the  Master  should  be  of  opinion  that  the 
examinations  were  not  impertinent,  he 
might  then  immediately  proceed  to  con** 
aider  the  question  of  insufficiency. 

The  VicK  Chancellor.— -The  question 
is,  whether  any  solicitor,  when  he  had 

(1)  6  Vsi.  450. 
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diote  two  warrants,  one  professing  to  con- 
sider the  insufficiency,  and  the  other  the 
impertinence  of  the  examination,  could 
reasonably  have  any  doubt  which,  in  the 
coarse  of  things,  would  first  come  on.  It 
is  quite  obWous  the  Master  must  first  of 
all  consider  the  question  of  impertinence. 
If  the  Master  finds  that  there  is  no  objec* 
tion  in  that  respect,  then  he  will  proceed 
to  the  question  of  insufficiency.  No  soli- 
citor could  be  puzzled  for  a  moment.  I 
think  that  the  taking  out  those  two  war- 
rants, necessarily  points  out  the  course 
that  would  be  adopted ;  namely,  the  ques- 
tion of  impertinence  first,  and  then,  if  ne- 
cessary, the  question  of  insufficiency. 

Motion  refused,  with  costs. 


.^ 


EARL  OF  GLENOALL  V. 
BARNARD. 


M.R. 
June  27,  28 ;  . 

Nov.  7.  y 

Settlement — Satisfaction — Ademption—^ 
Statute  of  Frauds —  Contract, 

A  portion  which  a  parent,  on  the  marriage 
of  his  daughter,  had  bound  himself  to  pro^ 
vide/or  her  and  her  children,  held  to  be  satis- 
fted  by  a  residuary  bequest  to  them  by  his  will. 

A  parent,  having  two  children  only,  daugh' 
ters,  on  the  marriage  of  one  of  them,  settled 
eerimn  property  on  her,  her  husband  and  chil- 
dren, and  oound  himself,  in  the  event  of  his 
daughter  or  any  child  of  the  intended  mar- 
riage being  living  at  hts  death,  to  transfer 
66,066/.  consols  to  trustees,  for  the  separate 
use  of  his  daughter,  without  power  of  antici- 
pation,for  life,  with  remainder  to  the  children 
of  the  marriage,  as  their  parents  should 
jointly  appoint,  and,  in  default,  to  the  children 
equally  at  twenty^one  or  marriage  with  con- 
sent, and,  in  default  of  children,  to  the  leuiy*s 
father.  Afterwards,  by  his  will,  the  father 
gave  one-half  the  residue  of  his  personal  estate 
to  the  same  daughter  for  life,  for  her  sepa- 
rate use,  with  remainder  to  her  children  as 
she  should  appoint,  or,  in  default,  to  them 
equally  at  twenty-one  or  marriage,  and,  in 
default,  over  to  another  of  the  testator^s 
daughters  and  her  children;  andt  if  both 
should  die  without  issue,  then  for  his  next  of 
kin : — Held,  that,  notwithstanding  the  varia- 
tion in  the  limitations,  the  gift  by  will  was 
0  sa^faction  of  the  portion, 

A,  having  made  proposals  of  marriage  to 
New  SvtiEs,  VL— Chang. 


the  daughter  of  B,  the  terms  of  a  settlement 
were  discussed,  and  at  a  meeting  between  Aw 
and  B,  B,  directed  his  solicitor  to  draw  up  a 
short  memorandum  of  the  substance  and  ef- 
fect of  the  arrangement,  and  the  terms  mti- 
tually  agreed  upon  as  the  heads  of  the  pro- 
posed settlement.  This  was  accordingly 
done;  the  solicitor  read  it  over  to  A.  and  B, 
who  approved  of  it,  but  neither  of  them 
signed  it.  The  settlement  was  afterwards 
prepared,  and  approved  of  on  behalf  of  B  ; 
but  B,  died  suddenly  before  it  was  completed: 
Held,  first,  that  the  arrangements  were  pro- 
visional,  and  that  B,  in  his  life  might  have 
withdrawn  therefrom ;  and,  secondly,  that  if 
it  had  been  concluded,  yet  the  solicitor  was 
not  the  agent  of  both  parties,  so  lawfully 
authorized,  within  the  Statute  of  Frauds,  as 
to  bind  them. 

This  bill  was  filed  by  the  Earl  and 
Countess  of  Glengall.  It. appeared,  that, 
in  the  year  1830,  the  testator,  William 
Mellish,  had  two  daughters,  Elizabeth  and 
Margaret,  and  a  treaty  of  marriage  having 
with  his  consent  taken  place  between  his 
daughter  Elizabeth  and  Lord  Edward 
Thynne,  a  son  of  the  Marquess  of  Bath,  it 
was  agreed  between  the  parties  and  their 
fathers  that  the  Marquess  of  Bath,  on  his 
part,  should  provide  10,000/.  to  be  settled, 
and  that  Mr.  Mellish  should  immediately 
transfer  to  trustees,  upon  the  trusts  of  the 
settlement,  a  sum  of  33,393/.  6s.  Sd,  con- 
sols, and  should  besides,  during  his  life, 
pay  to  the  trustees  an  annual  sum  of  2,000/., 
and  should  covenant  for  the  transfer  by  his 
executors  on  his  decease  (if  his  daughter 
Elizabeth  or  any  child  of  the  intended 
marriage  should  be  then  living),  on  the 
trusts  of  the  settlement,  a  further  sum  of 
66,666/.  ISs,  4e/.  consols.  In  conformity 
with  this  agreement,  the  Marquess  of  Bath 
secured  the  10,000/.  by  mortgage  to  the 
defendants.  Lord  Henry  Thynne,  Lord 
John  Thynne,  William  Astell,  and  Henry 
Barnard,  the  intended  trustees  of  the  settle- 
ment, and  Mr.  Mellish  transferred  to  the 
same  persons  the  33,333/.  Ss,  Sd,  consoli- 
dated Bank  annuities,  and  executed  to 
them  a  bond,  dated  thcSth  of  July  1830, 
to  secure  the  payment  by  himself  of  the 
2,000/.  a-year  during  his  life,  and  the 
transfer  by  his  heirs  or  executors  of  the 
sum  of  66,666/.  \$s,  4c/.,  console  on  his 
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decease,  in  case  his  daughter  Elizabeth  or 
any  child  of  the  marriage  should  be  then 
living;  and  a  settlement,  dated  also  the 
8th  of  July  1830,  was  made  and  executed 
between  the  Marquess  of  Bath,  of  the  first 
part,  Lord  Edward  Thynne,  of  the  second 
part,  Mr.  Mellish  and  his  daughter  Eliza- 
beth, of  the  third  part,  and  the  four  per- 
sons named  as  trustees,  of  the  fourth  part» 
and  it  was  thereby  declared,  that  the  trus* 
tees  should  stand  possessed  of  the  10,000/. 
and  the  33,333/.  6s,  8d.  consols,  on  trust 
to  pay  the  interest  and  dividends  to  Lord 
Edward  Thynne  for  hi|  life,  and,  after  his 
decease,  to  pay  the  interest  and  dividends 
jo  Lady  Edward  Thynne,  for  her  life ;  and, 
after  the  decease  of  the  survivor,  in  trust 
for  all  or  one  or  more  of  the  children 
of  the  marriage,  as  the  husband  and  wife 
should  by  deed  appoint,  and,  in  default  of 
joint  appointment,  as  the  survivor  should 
by  deed  or  will  appoint,  and,  in  default  of 
any  appointment,  on  trust  for  all  the  chil- 
dren,— ^as  to  sons,  on  their  attaining  the 
age  of  twenty-one,  and  as  to  daughters,  on 
their  attaining  that  age  or  marrying  with 
the  consent  of  their  parents  or  guardians  ; 
and  it  was  further  declared,  that  the  trus- 
tees should  stand  possessed  of  the  2,000/. 
annuity  and  the  66,666/.  Si,  per  cent,  con- 
solidated Bank  annuities,  secured  by  Mr. 
Mellish's  bond,  upon  trust  during  the  joint 
lives  of  Lord  Edward  Thynne  and  his  in- 
tended wife,  to  pay  the  annuity  and  the 
dividends  of  the  stock  to  the  separate  use 
of  the  intended  wife,  free  from  the  debts 
and  controul  of  her  husband,  and  without 
power  of  anticipation  ;  and  after  the  death 
of  Lord  Edward  Thynne,  if  she  survived, 
to  her  for  life,  and  after  her  death,  whether 
he  were  living  or  not,  the  annuity  and  divi- 
dends of  the  stock  were  to  be  held  in  trust 
for  the  children  of  the  marriage^  as  the 
parents  might  jointly  appoint ;  and,  in  de- 
fault of  their  joint  appointment,  for  all  the 
children,  sons,  on  their  attaining  the  age 
of  twenty- one,  or,  being  daughters,  at  that 
age,  or  marrying  with  the  consent  afore- 
said ;  and  it  was  provided,  if  there  should 
be  a  failure  of  children  to  acquire  a  vested 
interest,  the  10,000/.  should  go  to  Lord 
Edward  Thynne,  and  the  100,000/.  stock 
(as  well  the  33,333/.  Qs.  Sd,,  then  trans- 
ferred, as  the  66,666/.  13«.  W.  to  be  se- 
cured) should  go  to  Mr.  Mellish. 


The  marriage  took  effect,  and  some 
time  after,  Mr.  Mellish  made  his  will, 
dated  the  2nd  of  November  1833,  and 
by  this  will,  after  giving  certain  real  and 
personal  property  to  his  daughters  Lady 
Edward  Thynne  and  Miss  Margaret  Mel- 
lish, and  their  children,  and  giving  some 
personal  chattels  and  an  annuity  of  2,000/. 
a  year  to  his  wife,  he  gave  the  residue  of 
his  personal  estate  to  trustees,  upon  trust 
to  sell  his  ships  and  other  things,  and, 
after  providing  for  the  payment  of  the 
annuity  to  his  wife,  and  paying  such  lega- 
cies as  he  should  thereafter  give  by  any 
codicil  or  writing,  to  stand  possessed  there- 
of on  trusts,  as  to  one  moiety  thereof,  to 
pay  the  interest  thereof  to  his  daughter 
Lady  Edward  Thynne,  for  her  sole  and 
separate  nse  for  her  life,  in  the  same  man- 
ner as  he  had  directed  with  respect  to  the 
rents  of  the  real  estate  given  to  her,  and 
which,  by  a  prior  part  of  the  will,  was  this, 
*'  for  her  own  sole  and  separate  use  during 
her  life,  free  from  the  controul,  debts,  or 
engagements  of  her  present  or  future  hus- 
band, and  so  as  that  she  shall  not  be  able 
to  anticipate  any  portion  thereof,"  with  re- 
mainder to  the  children  of  his  daughter^  in 
such  shares  as  s/te  should  by  deed  or  will 
appoint,  and,  in  default  of  such  appoint- 
ment, to  such  children  equally, — sons  to 
take  vested  interests  at  twenty-one,  and 
daughters  at  that  age  or  marriage ;  and,  in 
default  of  such  issue,  upon  the  same  trusts 
for  his  daughter  Margaret  Lauretta  Mel- 
lish and  her  children,  with  a  like  power  of 
appointment,  and,  failing  issue,  to  her  sister 
and  her  children,  and  with  ultimate  remain- 
der to  his  own  next  of  kin,  as  declared  with 
respect  to  the  first  moiety.  And  he  de- 
sired, that  there  might  be  inserted  in  his 
will  the  usual  powers  as  to  the  maintenance 
and  advancement  of  his  daughters'  children 
during  their  minorities,  and  certain  other 
directions  ;  and,  until  the  above  should  be 
put  into  proper  form,  he  desired  that  it 
might  be  uken  as  his  will.  William  Astell 
and  Benjamin  Barnard,  his  trustees,  toge- 
ther with  William  Pitts  Dimsdale,  John 
Dimsdale,  and  John  Barnard,  were  appoint- 
ed executors. 

Very  soon  after  the  date  of  the  will, 
the  plaintiff,  the  Earl  of  Glengall,  made 
proposals  of  marriage  to  Mr.  Mellish'a 
daughter  Margaret  Lauretta,  and  Mr.  Mel- 
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lish  communicated  to  his  solicitor,  Mr. 
Tooke,  that  he  had  been  apph'ed  to  for 
his  consent,  and  was  disposed  to  listen 
favourably  to  the  proposal;  and  he  de- 
sired Mr.  Tooke  to  inquire  of  Mr.  Ga- 
pron,  who  was  the  EarFs  solicitor,  as  to 
the  state  of  the  Earl's  Irish  property  and 
the  incumbrances  upon  it,  and  Mr.  Mellish 
waa  so  far  satisfied  with  the  result  of  those 
inquiries  that  he  was  induced  to  discuss 
the  terms  of  the  settlement  to  be  made 
upon  the  plain tjflTs  marriage.  The  terms 
of  the  settlement  were  accordingly  dis- 
cussed between  Mr.  Mellish  and  Mr. 
Tooke,  sometimes  in  the  presence  of  the 
Earl  of  Glengall,  and,  in  the  discussion, 
Mr.  Mellish  expressed  to  Mr.  Tooke  his 
decided  intention  of  placing  his  two  daugh- 
ters on  an  equal  footing,  and  to  make,  on 
the  marriage  of  his  daughter  Margaret,  a 
settlement  similar  to  that  which  he  had 
made  upon  his  daughter  Elizabeth,  with 
the  single  exception  of  not  giving  to  the 
husband  of  Margaret  any  interest  what- 
ever in  the  sum  to  be  advanced  by  him  in 
her  favour.  Mr.  Mellish  also  asked  the 
Earl  what  settlement  he  proposed  to  make, 
and  the  Earl  answered,  that  he  was  willing 
to  exercise  his  full  power  of  charging  his 
estates  with  220,000/.  for  the  younger  chil- 
dren of  the  marriage,  and  with  a  jointure 
of  1,2^00/.  a  year  for  his  intended  wife  for 
her  life.  This  proposal  Mr.  Tooke  de- 
posed was  approved  of  by  Mr.  Mellish, 
who,  upon  his  part,  agreed  to  settle  1 00,000/. 
SL  per  cent,  consols  upon  his  daughter 
Margaret  if  the  marriage  should  take  effect, 
and  that  that  sum  should  be  secured  by  a 
bond  to  be  executed  by  Mr.  Mellish  to 
trustees.  Mr.  Tooke  further  deposed,  that 
at  one  of  the  meetings,  at  which  the  Earl 
was  present,  towards  the  latter  part  of 
December,  1833,  *'  Mr.  Mellish  desired 
Mr.  Tooke  to  draw  up  a  short  memoran- 
dum of  the  substance  and  effect  of  the  ar- 
rangement and  the  terms  mutually  agreed 
upon  as  the  heads  o£  the  proposed  settle- 
ment, and  that  he  did  so  in  their  presence." 
The  memorandum,  which  was  wholly  in 
Mr.  Tooke*s  writing,  was  thus  expressed — 
'*  Mr.  Mellish  to  transfer  100,000/.  consols 
into  the  names  of  trustees,  upon  trust  to 
pay  the  dividends  to  Miss  Mellish  for  her 
life  to  her  separate  use ;  on  her  death, 
without  children,  to  revert  to  her  father's 


estate.  Should  there  be  children,  to  go  to 
the  younger  children,  as  the  parents  may 
jointly  appoint ;  if  no  such  appointment, 
then  to  go  among  such  younger  children, 
share  and  share  alike ;  if  only  one  child, 
then  to  such  only  child.  Lord  Glengall  to 
exercise  the  power  contained  in  the  settle- 
ment by  covenanting  to  charge  his  estates 
with  a  jointure  of  1,200/.  per  annum  in 
favour  of  his  lady,  and  S0,000/.  in  favour 
of  the  younger  children,  subject  to  a  like 
power  of  appointment  among  them."  This 
memorandum  was  in  the  handwriting  of 
Mr.  Tooke,  who  deposed  that  he  read 
it  over  to  Lord  Glengall  and  Mr.  Mellish 
as  soon  as  he  had  written  it,  and  that  they 
both  approved  of  it,  and  that  it  truly  and 
accurately  specified  the  terms  which  had 
been  then  agreed  upon  between  them,  but 
that  it  was  afterwards  arranged  that  the 
proposed  sum  of  100,000/.  stock  should  be 
secured  by  bond  instead  of  being  actually 
transferred  to  trustees,  and  that  it  should 
be  made  a  provision,  not  for  the  younger 
children  only,  but  for  all  the  children  of 
the  marriage,  in  conformity  with  the  settle- 
ment made  on  the  marriage  of  Lady  Ed- 
ward Thynne,  which  Mr.  Mellish  declared 
was  to  be  the  basis  of  the  intended  settle- 
ment. Mr.  Tooke  further  deposed,  that 
he  thereupon  made  and  delivered  to  Mr. 
Mellish  a  fair  copy  of  the  memorandum, 
and  that,  a  day  or  two  after  the  meeting, 
when  the  memorandum  was  drawn  up,  Mr; 
Mellish  called  upon  him  and  stated,  that 
the  Earl's  proposals  of  marriage  to  his 
daughter  Margaret  had  been  finally  accept- 
ed. He  then  instructed  Mr.  Tooke  to  get 
the  deeds  of  settlement  prepared,  according 
to  the  terms  agreed  upon  between  them, 
and  he  then  informed  Mr.  Tooke  that  the 
Earl  had  proposed  to  make  a  further  pro- 
vision for  his  wife,  in  case  she  should  sur- 
vive him  and  there  should  be  no  issue  of 
the  marriage,  of  6,000/.  a  year,  -  This  waa 
early  in  January  1834,  and,  on  the  13th  day 
of  that  month.  Lord  Glengall  called  upon 
Mr.  Tooke  and  confirmed  the  intimation 
of  his  intention  of  making  a  further  provi- 
sion for  his  intended  wife  ;  but,  on  a  sub- 
sequent conference  between  Mr.  Mellish 
and  Mrr  Tooke,  Mr.  Mellish  considered 
that  the  proposed  additional  provision  waa 
larger  than  was  necessary,  and  suggested 
that  the  additional  provision  to  which  hi« 


28 


CASES  IN  CHANCERY: 


daughter  should  be  entitled  should  not  ex- 
ceed 2,0002.  a  year  ;  and  the  terras  of  the 
proposed  settlement  having,  as  Mr.  Tooke 
deposed,  been  finally  settled  and  agreed 
upon,  Mr.  Mellish  desired  him  to  get  the 
deeds  prepared  without  further  delay,  and 
expressed  a  wish  that  the  marriage  should 
take  place,  if  possible,  on  the  SOth  of  the 
same  month  of  January  1834.  The  drafts 
of  the  deeds  were  accordingly  prepared 
and  settled  by  Mr.  Ker,  on  behalf  of  Mr. 
Mellish  and  his  daughter,  and  Mr.  Tooke 
explained  the  substance  and  effect  of  them 
to  Mr.  Mellish,  who  was  perfectly  satisfied, 
and  declined  having  any  copies  made  for 
his  own  use,  hut  wished  a  copy  to  be  made 
for  the  perusal  of  his  friend  Mr.  Tidd. 
This  was  done,  and  the  copy  was  returned, 
approved  of  by  Mr.  Tidd,  on  the  24th  of 
January.  It  was  on  that  day  that  Mr. 
Mellish  was  seized  with  an  alarming  illness, 
which  terminated  fatally  on  the  27th  of  the 
same  month,  and  the  preparations  for  the 
marriage  and  the  deeds  of  settlement  were 
suspended  during  his  lifetime  and  till  a 
short  period  after  his  death;  but  Lord 
Glengall  afterwards  executed  a  settlement, 
varying,  as  it  was  said,  only  in  such  parti- 
culars as  the  altered  circumstances  ren* 
dered  necessary,  and  he  married  Miss 
Margaret  Mellish  on  the  19th  of  February 
1834. 

It  appeared  there  were  no  children  of 
the  marriage  of  Lord  Edward  Thynne. 

The  bill  prayed  that  the  trusts  of  the 
will  of  Mr.  Mellish  might  be  carried  into 
execution ;  that  the  usual  accounts  might 
be  taken  of  the  estate  of  Mr.  Mellish,  and 
that  it  might  be  applied  in  a  due  course  of 
administration.  It  further  prayed  a  decla- 
ration, that,  under  the  circumstances,  the 
sum  of  1 00,0002.,  Si.  per  cent,  reduced  bank 
annuities,  which  the  bill  alleged  Mr.  Mel- 
lish in  his  lifetime  had  agreed  to  secure  by 
his  bondj  and  to  settle  on  the  Countess 
and  her  children,  then  ccmstituted  a  debt 
against  his  estate,  and  that  the  same  ought 
to  be  paid  accordingly,  and  that  the  same 
might  be  forthwith  raised  out  of  his  per- 
sonal estate,  and  settled  and  assured  as 
the  Court  might  direct,  for  the  separate 
use  of  the  Countess,  and  for  the  benefit  of 
herself  and  her  children,  for  the  same  or 
the  like  trusts  as  stipulated  for  and  agreed 
upon   between  the  Earl  of  Glengall  and 


Mr.  Mellish,  in  contemplation  of  the  mar- 
riage between  the  plaintiffs,  but  in  case  the 
Court  should  be  of  opinion  that  the  plain- 
tiffs were  not  entitled  to  have  the  sum  of 
100,000/.  so  raised  and  paid,  then  the  bill 
prayed  a  declaration,  that  the  provision 
made  by  the  testator  for  his  daughter.  Lady 
Edward  Thynne,  was  a  satisfaction  of  tho 
bond  in  the  bill  mentioned  to  be  dated  the 
8th  of  July  1880. 

Mr.  Pemberton  and  Mr.  Phillimare,  for 
the  plaintiffs,  and  Mr.  Teed,  for  their  infant 
daughter. — There  are  two  questions:  first, 
whether  the  arrangement  made  by  Mr. 
Mellish,  in  contemplation  of  the  marriage 
of  the  plaintiffs,  was  binding  on  him  in  his 
life,  and  is  now  a  charge  on  his  estate ;  and 
secondly,  if  the  benefit  given  by  the  tes- 
tator's will  to  Lady  E.  Thynne,  does  not 
amount  to  a  satisfaction  of  the  portion 
agreed  to  be  paid  to  the  trustees  of  her 
marriage  settlement.  The  Statute  of  Frauda, 
29  Car.  2.  c.  8.  s.  4,  certainly  enacta  that 
no  action  shall  be  brought,  whereby  to 
charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage,  un- 
less the  agreement  shall  be  in  writing, 
signed  by  the  party  or  his  agent  lawfully 
authorized ;  but,  how  far  a  part  perform- 
ance has  the  same  effect  as  in  other  c^ea 
has  never  been  decided,  though  there  can 
be  no  more  decided  part  performance  than 
the  marriage  itself;  but  here  Lord  Glengldl 
has  also,  by  executing  the  settlement,  per- 
formed his  part  of  the  agreement.  There  it 
here  a  written  agreement  by  Mr.  Tooke, 
with  the  concurrence  of  all  parties ;  the 
names  and  terms  are  stated.  Thia  amounted 
to  a  signature  of  the  agreement  both  by 
Mr.  Mellish  and  Lord  Glengall.  It  is  a 
signature  by  an  agent,  and  the  signature  ia 
as  binding,  whether  the  name  be  at  the  be- 
ginning or  at  the  end  of  the  instrument  (1). 
It  is  similar  to  the  signature  of  an  auc- 
tioneer, who  takes  the  name  of  the  bidderi 
and  the  price,  and  is  considered  the  agent 
of  both  parties.  In  Emmerson  v.  Heeiis(2% 
it  was  decided  that  an  auctioneer  ia  an 
agent  lawfully  authorized  by  the  buyer  to 
sign  a  ccmtract  for  him.  Suppose  this  had 
been  a  contract  for  the  purchase  of  an 
estate,  it  would  be  impossible  to  distinguish 

( 1 )  See  eases  cit«d,  1  Sog.  Vendor,  p.  100,  note  r. 
(9)  «  Tkuat.  S8. 
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tbe  signalttve  of  Mr.  Tooke,  from  the  case 
of  an  aoetioBeer.  The  attctioneer  is  held 
to  be  the  agent  of  the  buyer,  because  he 
acts  Within  the  scope  of  his  duty ;  he  is  an 
implied  agent ;  but  it  would  be  strange,  if 
the  implied  authority  of  an  auctioneer 
should  be  more  binding  than  the  express 
authority  in  this  case.  Suppose  then  a 
valid  agreement  to  have  once  existed, 
could  the  subsequent  alterations  here  re- 
lease Mr.  Mellish  from  his  obligation  ?  As 
far  as  he  was  concerned,  the  agreement  was 
in  no  manner  varied,  the  same  sum  was  to 
be  paid  by  him.  If  the  variations  were 
such  that  the  Court  would  be  unable  to 
enforce  it  with  these  variations,  yet,  being 
such  as  he  had  no  interest  in,  and  such  as 
did  not  interfere  with  his  liability,  the  Court 
would  not  have  wholly  released  him  from 
tbe  obligations  into  which  he  had  ent^ed« 
Secondly,  on  the  question  of  satisfaction, 
the  bond,  at  least,  given  to  the  trustees  of 
Lord  E.  Thynae's  settlement,  for  the  trans- 
fer of  the  consols,  was  satisfied  by  the  gift 
to  Lady  T.  and  her  children,  of  one-half 
the  residue;  and  the  variations  in  the  trusts 
of  the  two  funds,  are  not  sufficient  to  pre- 
clude the  application  of  the  doctrine  of 
satisfaction.  They  cited  the  cases  collected 
in — 

2  Roper  on  Legacies,  68,  et  seq. 

Wharton  v.  Lord  Durham,  5  Sim.  297 ; 
a.  c.  5  Myl.  &  K.  472 ;  2  Law  J. 
Rep.  (n.s.)  Cbanc.  25  ;  ante,  15. 

Whemle  v.  Rice,  2  Russ.  &  Myl.  251  ; 
s.  c«  9  Law  J.  Rep.  Cbanc.  116 ;  4 
Law  J.  Rep.  (k.s.)  7,  89. 

Kewiyay,  Proctor,  8  Ves.  &  Bea.  S7\ 
8.  c.  1  Jac.  &  Walk.  850. 

Bird  V.  Boulter,  4  Barn.  &  Ad.  448. 

Propert  v.  Parker,  1  Russ.  &  Myl.  625. 

Ogilvie  V.  Foljamhe,  8  Mer.  h^. 

Weetem  v.  Russell,  8  Ves.  &  Bea.  187. 

Ck>les  V.  Trecothick,  9  Ves.  284. 

Rickman  v.  Morgan,  1  Bro.  C.C.  6$, 

Bengough  v.  Walker,  15  Ves.  507. 

Carver  v.  Bowles,  2  Russ.  &  Myl.  801 ; 
8.  c.  9  Law  J.  Rep.  Chanc.  91. 
Mr,  Spenee  and  Mr.  (7.  Richards,  for 
Lmrd  E.  Thynne,  and  Mr.  Kindersley  and 
Mr.  Reynolds,  for  Lady  £•  Thynne  and  the 
trustees. — The  testator's  will  was  made 
afker  Lord  E.  Thynne's  marriage,  and  be* 
fore  the  proposals  for  the  marriage  between 
the  plaintiffs,  yet  the  testator,  notwithstand- 


ing the  provision  he  had  made  for  his 
daughter  Lady  Edward,  divides  the  residue 
equally.  It  is  therefbre  dear,  that  no 
equality  was  intended.  That  which  is 
termed  an  agreement,  was  a  mere  negotia^ 
tion,  for  if  it  had  been  final  and  binding 
on  all  the  parties,  how  could  they  have 
been  discussing  the  terms  till  within  a  few 
days  of  the  testator's  death?  The  evidence 
distinctly  says,  that  after  the  memorandum 
had  been  prepared,  it  was  arranged  that 
the  portion  should  be  secured  by  the  tes- 
tator, instead  of  being  transferred  by  him. 
The  limitations  also  to  the  children  of  the 
marriage,  were  subsequently  varied.  This 
could  not  have  been  done  if  the  agreement 
had  been  final.  If  the  bill  proceeded  on 
the  ground  of  there  being  a  valid  agreement 
for  a  settlement,  it  would  have  prayed  that 
it  might  be  carried  into  execution;  but 
there  is  no  written  agreement  signed  by  the 
parties  or  their  aeents lawfully  authorized; 
and  the  writing  has  been  varied  by  parol, 
and  is  not  such  as  the  Court  will  carry  into 
execution  ;  hence  the  prayer  of  the  bill  is 
consequently  worded  in  such  general  terms. 
Mr.  Tooke  cannot  be  considered  the  agent 
of  both  parties;  he  was  the  solicitor  of  one, 
and  one  only,  and  he  put  down  the  heads  of 
the  proposals,  which  he  copied  and  delivered 
to  the  parties  for  their  further  considera- 
tion. A  residue  which  is  uncertain  in 
amount  and  in  the  time  of  its  payment, 
has  never  been  held  to  be  a  satisfaction  of 
a  portion;  here  it  is  subject  to  an  annuity 
and  the  other  legacies.  In  Devese  v.  Pon- 
tet  (8)  it  was  held,  that  the  gift  of  a  residue 
was  not  a  satisfaction  of  a  certain  provision 
made  for  a  wife  on  marriage,  although  it 
might,  in  the  event,  turn  out  more  benefi- 
cial; and  the  Master  of  the  Rolls  there 
says,  '*  On  the  principle,  therefore,  of  Lord 
Somers  and  Lord  Hardwicke,  that  a  resi- 
due shall  not  be  taken  in  satisfaction,  I  am 
of  opinion  that  the  covenant  in  the  marriage 
articles  is  not  satisfied  by  the  provision  of 
the  will."  In  Farnham  v.  Phillips  (4), 
which  was  the  converse  of  this  case,  Lord 
Hardwicke  held,  that  the  devise  of  a  resi- 
due was  not  adeemed  by  a  subsequent 
portion  :  he  says,  **  Where  a  father,  afker 
making  his  will,  advances  his  child  with 
a  portion  as  great  or  greater   than  the 

(S)  1  Coz,  188. 
(4;  9  Atk.  ti5. 


S8 


CASES  IN  CHANCERY: 


daughter  should  be  entitled  should  not  ex- 
ceed 2,0001.  a  year  ;  and  the  terms  of  the 
proposed  settlement  having,  as  Mr.  Tooke 
deposed,  been  finally  settled  and  agreed 
upon,  Mr.  Mellish  desired  him  to  get  the 
deeds  prepared  without  further  delay,  and 
expressed  a  wish  that  the  marriage  should 
take  place,  if  possible,  on  the  30th  of  the 
same  month  of  January  1834.  The  drafts 
of  the  deeds  were  accordingly  prepared 
and  settled  by  Mr.  Ker,  on  behalf  of  Mr. 
Mellish  and  his  daughter,  and  Mr.  Tooke 
explained  the  substance  and  effect  of  them 
to  Mr.  Mellish,  who  was  perfectly  satisfied, 
and  declined  having  any  copies  made  for 
his  own  use,  hut  wished  a  copy  to  be  made 
for  the  perusal  of  his  friend  Mr.  Tidd. 
This  was  done,  and  the  copy  was  returned, 
approved  of  by  Mr.  Tidd,  on  the  24th  of 
January.  It  was  on  that  day  that  Mr. 
Mellish  was  seized  with  an  alarming  illness, 
which  terminated  fatally  on  the  27th  of  the 
same  month,  and  the  preparations  for  the 
marriage  and  the  deeds  of  settlement  were 
suspended  during  his  lifetime  and  till  a 
short  period  after  his  death;  but  Lord 
Glengall  afterwards  executed  a  settlement, 
varying,  as  it  was  said,  only  in  such  parti* 
culars  as  the  altered  circumstances  ren-x 
dered  necessary,  and  he  married  Miss 
Margaret  Mellish  on  the  19th  of  February 
1834. 

It  appeared  there  were  no  children  of 
the  marriage  of  Lord  Edward  Thynne. 

The  bill  prayed  that  the  trusts  of  the 
will  of  Mr.  Mellish  might  be  carried  into 
execution ;  that  the  usual  accounts  might 
be  taken  of  the  estate  of  Mr.  Mellish,  and 
that  it  might  be  applied  in  a  due  course  of 
administration.  It  further  prayed  a  decla- 
ration, that,  under  the  circumstances,  the 
sum  of  1 00,000/.,  3/.  per  cent,  reduced  bank 
annuities,  which  the  bill  alleged  Mr.  Mel- 
lish in  his  lifetime  had  agreed  to  secure  by 
his  bondj  and  to  settle  on  the  Countess 
and  her  children,  then  constituted  a  debt 
against  his  estate,  and  that  the  same  ought 
to  be  paid  accordingly,  and  that  the  same 
might  be  forthwith  raised  out  of  his  per- 
sonal estate,  and  settled  and  assured  as 
the  Court  might  direct,  for  the  separate 
use  of  the  Countess,  and  for  the  benefit  of 
herself  and  her  children,  for  the  same  or 
the  like  trusts  as  stipulated  for  and  agreed 
upon   between  the  Earl  of  Glengall  and 


Mr.  Mellish,  in  contemplation  of  the  mar- 
riage between  the  plaintiffs,  but  in  case  the 
Court  should  be  of  opinion  that  the  plain- 
tiffs were  not  entitled  to  have  the  sum  of 
100,000/.  so  raised  and  paid,  then  the  bill 
prayed  a  declaration,  that  the  provision 
made  by  the  testator  for  his  daughter,  Lady 
Edward  Thynne,  was  a  satisfaction  of  the 
bond  in  the  bill  mentioned  to  be  dated  the 
8th  of  July  1830. 

Mr.  Pemherion  and  Mr.  PbilUmare,  for 
the  plaintiffs,  and  Mr.  Teed,  for  their  infant 
daughter. — There  are  two  questions:  first, 
whether  the  arrangement  made  by  Mr. 
Mellish,  in  contemplation  of  the  marriage 
of  the  plaintiffs,  was  binding  on  him  in  his 
life,  and  is  now  a  charge  on  his  estate ;  and 
secondly,  if  the  benefit  given  by  the  tes- 
tator's will  to  Lady  E.  Thynne,  does  not 
amount  to  a  satisfaction  of  the  portion 
agreed  to  be  paid  to  the  trustees  of  her 
marriage  settlement.  The  Statute  of  Frauds, 
29  Car.  2.  c.  3.  s.  4,  certainly  enacts  that 
no  action  shall  be  brought,  whereby  to 
charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage,  un- 
less the  agreement  shall  be  in  writing, 
signed  by  the  party  or  his  agent  lawfully 
authorized ;  but,  how  far  a  part  perfbrra<« 
ance  has  the  same  effect  as  in  other  c^ea 
has  never  been  decided,  though  there  can 
be  no  more  decided  part  performance  than 
the  marriage  itself;  but  here  Lord  Glengldl 
has  also,  by  executing  the  settlemmt,  per* 
formed  his  part  of  the  agreement.  There  is 
here  a  written  agreement  by  Mr.  Tooke, 
with  the  concurrence  of  all  parties ;  the 
names  and  terms  are  stated.  This  amounted 
to  a  signature  of  the  agreement  both  by 
Mr.  Mellish  and  Lord  Glengall.  It  is  a 
signature  by  an  agent,  and  the  signature  ia 
as  binding,  whether  the  name  be  at  the  be- 
ginning or  at  the  end  of  the  instrument  (1). 
It  is  similar  to  the  signature  of  an  auc- 
tioneer, who  takes  the  name  of  the  bidder* 
and  the  price,  and  is  considered  the  agent 
of  both  parties.  In  EtfUMTMom  v.  Heelis{2)f 
it  was  decided  that  an  auctioneer  ia  an 
agent  lawfully  authorized  by  the  buyer  to 
sign  a  contract  for  him.  Suppose  thia  had 
been  a  contract  for  the  purduise  of  an 
estate,  it  would  be  impossible  to  distii^uish 

( 1 )  Sr«  eatei  cited,  1  Sug,  Vendor,  p.  100,  nott  r. 
(t)  f  Tfeuat.  S8« 
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tbe  sigDatiire  of  Mr.  Tooke,  from  the  case 
of  an  aiictio»eer.  The  auctioneer  is  held 
to  be  the  agent  of  the  buyer,  because  he 
acts  within  the  scope  of  his  duty ;  he  is  an 
implied  agent ;  but  it  would  be  strange,  if 
the  implied  authority  of  an  auetione<»r 
should  be  more  binding  than  the  express 
authority  in  this  case.  Suppose  then  a 
valid  agreement  to  have  once  existed, 
could  the  subsequent  alterations  here  re- 
lease Mr.  Mellish  from  his  obligation  ?  As 
far  as  he  was  concerned,  the  agreement  was 
in  no  manner  varied,  the  same  sum  was  to 
be  paid  by  him.  If  the  variations  were 
such  that  the  Court  would  be  unable  to 
enforce  it  with  these  variations,  yet,  being 
such  as  he  had  no  interest  in,  and  such  as 
did  not  interfere  with  his  liability,  the  Court 
would  not  have  wholly  released  him  from 
the  oUigaitions  into  which  he  had  entered. 
Secondly,  on  the  question  of  satisfaction, 
the  bond,  at  least,  given  to  the  trustees  of 
Lord  E.  Thynae*s  setdement,  for  the  trans* 
fer  of  the  consols,  was  satisfied  by  the  gift 
to  Lady  T.  and  her  children,  of  one-half 
the  residue ;  and  the  variations  in  the  trusts 
of  the  two  funds,  are  not  sufficient  to  pre- 
clude the  application  of  the  doctrine  of 
satisfaction.  They  cited  the  cases  collected 
in — 

2  Roper  on  Legacies^  C8,  et  seq. 

Wharton  v.  Lord  Durham,  5  Sim.  297 ; 
a.  c.  3  Myl.  &  K.  472 ;  2  Law  J. 
Rep.  (n.s.)  Chanc.  25  ;  ante,  15. 

Wheak  v.  Rice,  2  Russ.  &  Myl.  251  ; 
8.  c.  9  Law  J.  Rep.  Chanc.  116;  4 
Law  J.  Rep.  (n.s.)  7,  39. 

KtmyM  y.  Proctor,  3  Ves.  &  Bea.  57 ; 
s.  c.  1  Jac.  &  Walk.  350. 

Bird  V.  Boulter,  4  Barn.  &  Ad.  443. 

Propert  v.  Parker,  1  Russ.  &  Myl.  62i. 

Ogilvie  V.  Foljambe,  3  Mer.  53. 

WeHem  v.  Rwtell,  3  Ves.  &  Bea.  187. 

Cokt  V.  Trecothick,  9  Ves.  234. 

Rickman  v.  Morgan,  1  Bro.  C.C.  63. 

Bengough  v.  Walker,  15  Ves.  507. 

Carver  v.  Bowles,  2  Rus8.&  Myl.  301 ; 
a.  c.  9  Laiv  J.  Rep.  Chanc.  9 1 . 
Mr,  Spenee  and  Mr.  G,  Richards,  for 
Lord  £.  Thynne,  ami  Mr.  Kindersiey  and 
Mr.  Reynolds,  for  Lady  £.  Thynne  and  the 
trustees. — The  testator's  will  was  made 
after  Lord  E.  Thynne's  marriage,  and  be- 
fore the  proposals  for  the  marriage  between 
the  plaimtifis,  yet  the  testator,  notwithstand- 


ing the  provision  he  had  made  for  his 
daughter  Lady  Edward,  divides  the  residue 
equally.  It  is  therefore  dear,  that  no 
equality  was  intended.  That  which  is 
termed  an  agreement,  was  a  mere  negotia^ 
tion,  for  if  it  had  been  final  and  binding 
cm  all  the  parties,  how  could  they  have 
been  discussing  the  terms  till  within  a  few 
days  of  the  testator's  death?  The  evidence 
distinctly  says,  that  after  the  memorandum 
had  been  prepared,  it  was  arranged  that 
the  portion  should  be  secured  by  the  tes- 
tator, instead  of  being  transferred  by  him. 
The  limitations  also  to  the  children  of  the 
marriage,  were  subsequently  varied.  This 
could  not  have  been  done  if  the  agreement 
had  been  final.  If  the  bill  proceeded  on 
the  ground  of  there  being  a  valid  agreement 
for  a  settlement,  it  would  have  prayed  that 
it  might  be  carried  into  execution;  but 
there  is  no  written  agreement  signed  by  the 
parties  or  their  agents  lawfully  authorized ; 
and  the  writing  has  been  varied  by  parol, 
and  is  not  such  as  the  Court  will  carry  into 
execution  ;  hence  the  prayer  of  the  bill  is 
consequendy  worded  in  such  general  terms. 
Mr.  Tooke  cannot  be  considered  the  agent 
of  both  parties;  he  was  the  solicitor  of  one, 
and  one  only,  and  he  put  down  the  heads  of 
the  proposals,  which  he  copied  and  delivered 
to  the  parties  for  their  further  considera- 
tion. A  residue  which  is  uncertain  in 
amount  and  in  the  time  of  its  payment, 
has  never  been  held  to  be  a  satisfaction  of 
a  portion;  here  it  is  subject  to  an  annuity 
and  the  other  legacies.  In  Devese  v.  Pon- 
tet  (3)  it  was  held,  that  the  gifl  of  a  residue 
was  not  a  satisfaction  of  a  certain  provision 
made  for  a  wife  on  marriage,  although  it 
might,  in  the  event,  turn  out  more  benefi- 
cial; and  the  Master  of  the  Rolls  there 
says,  '*  On  the  principle,  therefore,  of  Lord 
Somers  and  Lord  Hardwicke,  that  a  resi- 
due shall  not  be  taken  in  satisfaction,  I  am 
of  opinion  that  the  covenant  in  the  marriage 
articles  is  not  satisfied  by  the  provision  of 
the  will."  In  Farnham  v.  Phillips  (i), 
which  was  the  converse  of  this  case,  Lord 
Hardwicke  held,  that  the  devise  o£  a  resi- 
due was  not  adeemed  by  a  subsequent 
portion  :  he  says,  '*  Where  a  father,  afrer 
making  his  will,  advances  his  child  with 
a  portion  as  great  or  greater  than  the 

(3)  1  Cox,  188. 

(4)  S  Atk.  ti^ 
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daughter  should  be  entitled  should  not  ex- 
ceed 2,0002.  a  year  ;  and  the  terms  of  the 
proposed  settlement  having,  as  Mr.  Tooke 
deposed,  been  finally  settled  and  agreed 
upon,  Mr.  Mellish  desired  him  to  get  the 
deeds  prepared  without  further  delay,  and 
expressed  a  wish  that  the  marriage  should 
take  place,  if  possible,  on  the  dOih  of  the 
same  month  of  January  1834.  The  drafts 
of  the  deeds  were  accordingly  prepared 
and  settled  by  Mr.  Ker,  on  behalf  of  Mr. 
Mellish  and  his  daughter,  and  Mr.  Tooke 
explained  the  substance  and  effect  of  them 
to  Mr.  Mellish,  who  was  perfectly  satisfied, 
and  declined  having  any  copies  made  for 
his  own  use,  but  wished  a  copy  to  be  made 
for  the  perusal  of  his  friend  Mr.  Tidd. 
This  was  done,  and  the  copy  was  returned, 
approved  of  by  Mr.  Tidd,  on  the  24th  of 
January.  It  was  on  that  day  that  Mr. 
Mellish  was  seized  with  an  alarming  illness, 
which  terminated  fatally  on  the  27th  of  the 
same  month,  and  the  preparations  for  the 
marriage  and  the  deeds  of  settlement  were 
suspended  during  his  lifetime  and  till  a 
short  period  after  his  death;  but  Lord 
Glengall  aderwards  executed  a  settlement, 
varying,  as  it  was  said,  only  in  such  parti* 
culars  as  the  altered  circumstances  ren- 
dered necessary,  and  he  married  Misa 
Margaret  Mellish  on  the  19th  of  February 
1834. 

It  appeared  there  were  no  children  of 
the  marriage  of  Lord  Edward  Thynne. 

The  bill  prayed  that  the  trusts  of  the 
will  of  Mr.  Mellish  might  be  carried  into 
execution ;  that  the  usual  accounts  might 
be  taken  of  the  estate  of  Mr.  Mellish,  and 
that  it  might  be  applied  in  a  due  course  of 
administration.  It  further  prayed  a  decla- 
ration, that,  under  the  circumstances,  the 
sum  of  1 00,000/.,  Si.  per  cent,  reduced  bank 
annuities,  which  the  bill  alleged  Mr.  Mel- 
lish in  his  lifetime  had  agreed  to  secure  by 
his  bondj  and  to  settle  on  the  Countess 
and  her  children,  then  constituted  a  debt 
against  his  estate,  and  that  the  same  ought 
to  be  paid  accordingly,  and  that  the  same 
might  be  forthwith  raised  out  of  his  per- 
sonal estate,  and  settled  and  assured  aa 
the  Court  might  direct,  for  the  separate 
use  of  the  Countess,  and  for  the  benefit  of 
herself  and  her  children,  for  the  same  or 
the  like  trusts  as  stipulated  for  and  agreed 
upon  between  the  Earl  of  (Mengall  and 


Mr.  Mellish,  in  contemplation  of  the  mar- 
riage between  the  plaintiffs,  but  in  case  the 
Court  should  be  of  opinion  that  the  plain- 
tiffs were  not  entitled  to  have  the  sum  of 
100,000/.  so  raised  and  paid,  then  the  bill 
prayed  a  declaration,  that  the  provision 
made  by  the  testator  for  his  daughter,  Lady 
Edward  Thynne,  was  a  satisfaction  of  the 
bond  in  the  bill  mentioned  to  be  dated  the 
8th  of  July  18S0. 

Mr.  Pemherton  and  Mr>  PbiUimore,  for 
the  plaintiffs,  and  Mr.  Teed,  for  their  infant 
daughter. — There  are  two  questions:  first, 
whether  the  arrangement  made  by  Mr. 
Mellish,  in  contemplation  of  the  marriage 
of  the  plaintiffs,  was  binding  on  him  in  his 
life,  and  is  now  a  charge  on  his  estate ;  and 
secondly,  if  the  benefit  given  by  the  tea- 
tator's  will  to  Lady  E.  Thynne,  does  not 
amount  to  a  satisfaction  of  the  portion 
agreed  to  be  paid  to  the  trustees  of  her 
marriage  settlement.  The  Statute  of  Frauds, 
29  Car.  2.  c.  S.  s.  4,  certainly  enacts  that 
no  action  shall  be  brought,  whereby  to 
charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage,  un- 
less the  agreement  shall  be  in  writing, 
signed  by  the  party  or  his  agent  lawfully 
authorized ;  but,  how  far  a  part  perform- 
ance has  the  same  effect  as  in  other  c^ea 
has  never  been  decided,  though  there  can 
be  no  more  decided  part  performance  than 
the  marriage  itself;  but  here  Lord  Glengbll 
has  also,  by  executing  the  settlement,  per* 
formed  his  part  of  the  agreement.  There  ia 
here  a  written  agreement  by  Mr.  Tooke, 
with  the  concurrence  of  all  parties ;  the 
names  and  terms  are  stated.  This  amounted 
to  a  signature  of  the  agreement  both  by 
Mr.  Mellish  and  Lord  Glengall.  It  ia  a 
signature  by  an  agent,  and  the  signature  ia 
as  binding,  whether  the  name  be  at  the  be- 
ginning or  at  the  end  of  the  instrument  (1). 
It  is  similar  to  the  signature  of  an  auc- 
tioneer, who  takes  the  name  of  the  bidder* 
and  the  price,  and  is  considered  the  agent 
of  both  parties.  In  Emmtrgom  v.  Heeiis(2)f 
it  was  decided  that  an  auctioneer  ia  an 
agent  lawfully  authorized  by  the  buyer  to 
sign  a  contract  for  htm.  Suppoae  thia  had 
been  a  contract  for  the  purchase  of  an 
estate,  it  would  be  impossible  to  diatii^uish 

( 1 )  Sra  cases  cited,  1  Sog.  Vendor,  p.  100,  note  c 
(t)  f  Tkuat.  S8. 
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tbe  ftigDature  of  Mr.  Tooke,  from  the  case 
of  m  auciioaeer.  The  auctioneer  is  held 
to  be  the  agent  of  the  buyer,  because  he 
acts  within  the  scope  of  his  duty ;  he  is  an 
implied  agent ;  but  it  would  be  strange,  if 
the  implied  authority  of  an  auctioneer 
should  be  more  binding  than  the  express 
authority  in  this  case.  Suppose  then  a 
valid  agreement  to  have  once  existed, 
could  the  subsequent  alterations  here  re- 
lease Mr.  Mellish  from  his  obligation  ?  As 
far  as  he  was  concerned,  the  agreement  was 
in  no  manner  varied,  the  same  sum  was  to 
be  paid  by  him.  If  the  variations  were 
such  that  the  Court  would  be  unable  to 
enforce  it  with  these  variations,  yet,  being 
such  as  he  had  no  interest  in,  and  such  as 
did  not  interfere  with  his  liability,  the  Court 
would  not  have  wholly  released  him  from 
the  obligations  into  which  he  had  entered. 
Secondly,  on  the  question  of  satisfaction, 
the  bond,  at  least,  given  to  the  trustees  of 
Lord  £.  Thynae's  settlement,  for  the  trans* 
fer  of  the  consols,  was  satisfied  by  the  gif^ 
to  Lady  T.  and  her  children,  of  one-half 
the  residue;  and  the  variations  in  the  trusts 
of  the  two  ifunds,  are  not  sufficient  to  pre- 
clude the  application  of  the  doctrine  of 
satisfaction.  They  cited  the  cases  collected 
in — 

2  Roper  on  Legacies^  G8,  et  seq. 

Wharton  v.  Lord  Durham^  5  Sim.  297 ; 
s.  c.  3  Myl.  &  K.  472 ;  2  Law  J. 
Rep.  (n.s.)  Chanc.  25 ;  ante,  \6, 

WheaU  v.  Rice,  2  Russ.  &  Myl.  251  ; 
8.  c.  9  Law  J.  Rep.  Chanc.  116 ;  4 
Law  J.  Rep.  (n.s.)  7,  89. 

KemysY.  Proctor,  8  Ves.  &  Bea.  57; 
s.  c.  1  Jac.  &  Walk.  850. 

Bird  V.  BouUer,  4  Barn.  &  Ad.  448. 

Propert  v.  Parker,  1  Russ.  &  Myl.  625. 

Ogikie  V.  Foljambe,  8  Mer.  6$, 

WeHem  v.  Russell,  8  Ves.  &  Bea.  187. 

Coles  V.  Trecothick,  9  Ves.  284. 

Rickman  v.  Morgan,  1  Bro.  C.C.  68. 

Bengough  v.  Walker,  15  Ves.  507. 

Carver  v.  Bowles,  2  Russ.  &  Myl.  801 ; 
8.  c.  9  Law  J.  Rep.  Chanc.  9 1 . 
Mr.  Spenee  and  Mr.  G.  Richards,  for 
Lmrd  £.  Thynne,  and  Mr.  Kindersley  and 
Mr.  Reynolds,  for  Lady  £.  Thynne  and  the 
trustees. — The  testator's  will  was  made 
after  Lord  £.  Thynne's  marriage,  and  be- 
fore the  proposals  for  the  marriage  between 
the  plaintiffs,  yet  the  testator,  notwithstand- 


ing the  provision  he  had  made  for  his 
daughter  Lady  £dward,  divides  the  residue 
equally.  It  is  therefore  dear,  that  no 
equality  was  intended.  That  which  is 
termed  an  agreement,  was  a  mere  negotia^ 
tion,  for  if  it  had  been  final  and  binding 
on  all  the  parties,  how  could  they  have 
been  discussing  the  terms  till  within  a  few 
days  of  the  testator's  death  ?  The  evidence 
distinctly  says,  that  after  the  memorandum 
had  been  prepared,  it  was  arranged  that 
the  pOTtion  should  be  secured  by  the  tes- 
tator, instead  of  being  transferred  by  him. 
The  limitations  also  to  the  children  of  the 
marriage,  were  subsequently  varied.  This 
could  not  have  been  done  if  the  agreement 
had  been  final.  If  the  bill  proceeded  on 
the  ground  of  there  being  a  valid  agreement 
for  a  settlement,  it  would  have  prayed  that 
it  might  be  carried  into  execution;  but 
there  is  no  written  agreement  signed  by  the 
parties  or  their  agents  lawfully  authorized; 
and  the  writing  has  been  varied  by  parol, 
and  is  not  such  as  the  Court  will  carry  into 
execution  ;  hence  the  prayer  of  the  bill  is 
consequently  worded  in  such  general  terms. 
Mr.  Tooke  cannot  be  considered  the  agent 
of  both  parties;  he  was  the  solicitor  of  one, 
and  one  only,  and  he  put  down  the  heads  of 
the  proposals,  which  he  copied  and  delivered 
to  the  parties  for  their  further  considera- 
tion. A  residue  which  is  uncertain  in 
amount  and  in  the  time  of  its  payment, 
has  never  been  held  to  be  a  satisfaction  of 
a  portion ;  her^e  it  is  subject  to  an  annuity 
and  the  other  legacies.  In  Devese  v.  Pon- 
tet  (8)  it  was  held,  that  the  gift  of  a  residue 
was  not  a  satisfaction  of  a  certain  provision 
made  for  a  wife  on  marriage,  although  it 
might,  in  the  event,  turn  out  more  benefi- 
cial; and  the  Master  of  the  Rolls  there 
says,  '*  On  the  principle,  therefore,  of  Lord 
Somers  and  Lord  Hardwicke,  that  a  resi- 
due shall  not  be  taken  in  satisfaction,  I  am 
of  opinion  that  the  covenant  in  the  marriage 
articles  is  not  satisfied  by  the  provision  of 
the  will."  In  Farnham  v.  Phillips  (4), 
which  was  the  converse  of  this  case.  Lord 
Hardwicke  held,  that  the  Revise  of  a  resi- 
due was  not  adeemed  by  a  subsequent 
portion  :  he  says,  **  Where  a  father,  af\er 
making  his  wiU,  advances  his  child  with 
a  portion  as  great  or  greater   than  the 

(3)  1  Cox,  188. 

(4)  2  Atk.  ti5. 
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daughter  should  be  entitled  should  not 
ceed  2,000^.  a  year  ;  and  the  terms  of  the 
proposed  settlement  having,  as  Mr.  Tooke 
deposed,  been  finally  settled  and  agreed 
upon,  Mr.  Mellish  desired  him  to  get  the 
deeds  prepared  without  further  delay,  and 
expressed  a  wish  that  the  marriage  should 
take  place,  if  possible,  on  the  30ih  of  the 
same  month  of  January  1834.  The  drafts 
of  the  deeds  were  accordingly  prepared 
and  settled  by  Mr.  Ker,  on  behalf  of  Mr. 
Mellish  and  his  daughter,  and  Mr.  Tooke 
explained  the  substance  and  effect  of  them 
to  Mr.  Mellish,  who  was  perfectly  satisfied, 
and  declined  having  any  copies  made  for 
his  own  uae,  hut  wished  a  copy  to  be  made 
for  the  perusal  of  bis  friend  Mr.  Tidd. 
This  was  done,  and  the  copy  was  returned, 
approved  of  by  Mr.  Tidd,  on  the  24th  of 
January.  It  was  on  that  day  that  Mr. 
Mellish  was  seized  with  an  alarming  illness, 
which  terminated  fatally  on  the  27th  of  the 
same  month,  and  the  preparations  for  the 
marriage  and  the  deeds  of  settlement  were 
suspended  during  his  lifetime  and  till  a 
short  period  after  his  death;  but  Lord 
Glengall  afterwards  executed  a  settlement, 
varying,  as  it  was  said,  only  in  such  parti* 
culars  as  the  altered  circumstances  ren<p 
dered  necessary,  and  he  married  Miss 
Margaret  Mellish  on  the  19th  of  February 
1834. 

It  appeared  there  were  no  children  of 
the  marriage  of  Lord  Edward  Thynne. 

The  bill  prayed  that  the  trusts  of  the 
will  of  Mr.  Mellish  might  be  carried  into 
execution ;  that  the  usual  accounts  might 
be  taken  of  the  estate  of  Mr.  Mellish,  and 
that  it  might  be  applied  in  a  due  course  of 
administration.  It  further  prayed  a  decla- 
ration, that,  under  the  circumstances,  the 
sum  of  1 00,000/.,  3/.  per  cent,  reduced  bank 
annuities,  which  the  bill  alleged  Mr.  Mel- 
lish in  his  lifetime  had  agreed  to  secure  by 
his  bondj  and  to  settle  on  the  Countess 
and  her  children,  then  constituted  a  debt 
against  his  estate,  and  that  the  same  ought 
to  be  paid  accordingly,  and  that  the  same 
might  be  forthwith  raised  out  of  his  per- 
sonal estate,  and  settled  and  assured  as 
the  Court  might  direct,  for  the  separate 
use  of  the  Countess,  and  for  the  benefit  of 
herself  and  her  children,  for  the  same  or 
the  like  trusts  as  stipulated  for  and  agreed 
upon  between  the  Earl  of  Glengall  and 


Mr.  Mellish,  in  contemplation  of  the  mar- 
riage between  the  plaintiffs,  but  in  case  the 
Court  should  be  of  opinion  that  the  plain- 
tiffs were  not  entitled  to  have  the  sum  of 
100,000^  so  raised  and  paid,  then  the  bill 
prayed  a  declaration,  that  the  provision 
made  by  the  testator  for  his  daughter.  Lady 
Edward  Thynne,  was  a  satisfaction  of  tho 
bond  in  the  bill  mentioned  to  be  dated  the 
8th  of  July  1830. 

Mr,  Pemberton  and  A/r.  PhilUmore,  for 
the  plaintiffs,  and  Mr,  Teed,  for  their  infant 
daughter. — There  are  two  questions :  first, 
whether  the  arrangement  made  by  Mr. 
Mellish,  in  contemplation  of  the  marriage 
of  the  plaintiffs,  was  binding  on  him  in  his 
life,  and  is  now  a  charge  on  his  estate ;  and 
secondly,  if  the  benefit  given  by  the  tes- 
tator's will  to  Lady  E.  Thynne,  does  not 
amount  to  a  satisfaction  of  the  portion 
agreed  to  be  paid  to  the  trustees  of  her 
marriage  settlement.  The  Statute  of  Frauds, 
29  Car.  2.  c.  3.  s.  4,  certainly  enacts  that 
no  action  shall  be  brought,  whereby  to 
charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage,  un* 
less  the  agreement  shall  be  in  writing, 
signed  by  the  party  or  his  agent  lawfully 
authorized ;  but,  how  far  a  part  perform- 
ance has  the  same  effect  as  in  other  cfsea 
has  never  been  decided,  though  there  can 
be  no  more  decided  part  performance  than 
the  marriage  itself;  but  here  Lord  GlengbU 
has  also,  by  executing  the  settlemnit,  per* 
formed  his  part  of  the  agreement.  There  is 
here  a  written  agreement  by  Mr.  Tooke, 
with  the  concurrence  of  all  parties ;  the 
names  and  terms  are  stated.  This  amounted 
to  a  signature  of  the  agreement  both  by 
Mr.  Mellish  and  Lord  Glengall.  It  ia  a 
signature  by  an  agent,  and  the  signature  is 
as  binding,  whether  the  name  be  at  the  be- 
ginning or  at  the  end  of  the  instrument  (1). 
It  is  similar  to  the  signature  of  an  auc- 
tioneer, who  takes  the  name  of  the  bidder, 
and  the  price,  and  is  considered  the  agent 
of  both  parties.  In  Emmtrson  v.  Heel%s(Jt\ 
it  was  decided  that  an  auctioneer  is  an 
agent  lawfully  authorized  by  the  buyer  to 
sign  a  contract  for  him.  Suppose  this  had 
been  a  contract  for  the  purdiase  of  an 
estate,  it  would  be  impossible  to  distinguish 

( 1 )  Sro  caiet  dt«d,  1  Sog.  Vendor,  p.  100,  nots  r. 
{%)  f  Ttiinit.  S8. 
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the  Bignature  of  Mr.  Tooke,  from  the  case 
of  an  ftiietioBeer.  The  aactioneer  is  held 
to  be  the  agent  of  the  buyer,  because  he 
acts  within  the  scope  of  his  duty ;  he  is  an 
implied  agent ;  but  it  would  be  strange,  if 
the  implied  authority  of  an  auctioned 
should  be  more  binding  than  the  express 
authority  in  this  case.  Suppose  then  a 
valid  agreement  to  have  once  existed, 
could  the  subsequent  alterations  here  re- 
lease Mr*  Mellish  from  his  obligation  ?  As 
far  as  he  was  concerned,  the  agreement  was 
in  no  manner  varied,  the  same  sum  was  to 
be  paid  by  him.  If  the  variations  were 
such  that  the  Court  would  be  unable  to 
enforce  it  with  these  variations,  yet,  being 
such  as  he  had  no  interest  in,  and  such  as 
did  not  interfere  with  his  liability,  the  Court 
would  not  have  wholly  released  him  from 
the  obligaitions  uito  which  he  had  entered. 
Secondly,  on  the  question  of  satisfaction, 
the  bond,  at  least,  given  to  the  trustees  of 
Lord  £.  Thynae*s  settlement,  for  the  trans- 
fer  of  the  consols,  was  satisfied  by  the  gift 
to  Lady  T.  and  her  children,  of  one-half 
the  residue;  and  the  variations  in  the  trusts 
of  the  two  funds,  are  not  sufficient  to  pre- 
clude the  application  of  the  doctrine  of 
satisfaction.  They  cited  the  cases  collected 
in — 

2  Roper  on  Legacies^  68,  et  seq. 

Whtaion  v.  Lord  Durham^  5  Sim.  297 ; 
s.  c.  3  Myl.  &  K.  472 ;  2  Law  J. 
Rep.  (n.s.)  Chaac.  25  ;  ante,  15. 

Wheals  v.  Rice,  2  Russ.  8t  Myl.  251  ; 
8.  c.  9  Law  J.  Rep.  Chanc.  116 ;  4 
Law  J.  Rep.  (n.s.)  7,  89. 

Kemys  v.  Ffoetor,  8  Ves.  &  Bea.  bl ; 
8.  c.  1  Jac.  &  Walk.  850. 

Bvrd  V.  Boulter,  4  Bam.  &  Ad.  44d« 

Properi  v.  Parker,  1  Russ.  &  Myl.  625. 

OMtlvie  V.  Foljamhe,  8  Mer.  b^. 

fVeHem  v.  Rusgell,  8  Ves.  &  Bea.  187. 

Coke  V.  Trecothick,  9  Ves.  284. 

Rkkman  v.  Morgan,  1  Bro.  C.C.  68. 

Bengough  v.  Walker,  15  Ves.  507. 

Carver  v.  Bowles,  2  Russ.  &  Myl.  801 ; 
8.  c.  9  Law  J*  Rep.  Chanc.  9 1 . 
Mr,  Spenee  and  Mr.  G.  Richards,  for 
Lord  £.  Thynne,  and  Mr,  Kindersley  and 
Mr.  Reynolds,  for  Lady  £.  Thynne  and  the 
trustees. — The  testator's  will  was  made 
after  Lord  E.  Thynne's  marriage,  and  be- 
fore the  proposals  for  the  marriage  between 
the  plaiBtiflTs,  yctthe  testator,  notwithstand- 


ing the  provision  he  had  made  for  his 
daughter  Lady  Edward,  divides  the  residue 
equally.  It  is  therefore  dear,  that  no 
equality  was  intended.  That  which  is 
termed  an  agreement,  was  a  mere  negotia- 
tion, for  if  it  had  been  final  and  binding 
on  all  the  parties,  how  could  they  have 
been  discussing  the  terms  till  within  a  few 
days  of  the  testator's  death  ?  The  evidence 
distinctly  says,  that  after  the  memorandum 
had  been  prepared,  it  was  arranged  that 
the  portion  should  be  secured  by  the  tes* 
tator,  instead  of  being  transferred  by  him. 
The  limitations  also  to  the  children  of  the 
marriage,  were  subsequently  varied.  This 
could  not  have  been  done  if  the  agreement 
had  been  final.  If  the  bill  proceeded  on 
the  ground  of  there  being  a  valid  agreement 
for  a  settlement,  it  would  have  prayed  that 
it  might  be  carried  into  execution;  but 
there  is  no  written  agreement  signed  hj  the 
parties  or  their  agents  lawfully  authorized ; 
and  the  writing  has  been  varied  by  parol, 
and  is  not  such  as  the  Court  will  carry  into 
execution  ;  hence  the  prayer  of  the  bill  is 
consequendy  worded  in  such  general  terms. 
Mr.  Tooke  cannot  be  considered  the  agent 
of  both  parties;  he  was  the  solicitor  of  one, 
and  one  only,  and  he  put  down  the  heads  of 
the  proposals,  which  he  copied  and  delivered 
to  the  parties  for  their  further  considera- 
tion. A  residue  ^^ich  is  uncertain  in 
amount  and  in  the  time  of  its  payment, 
has  never  been  held  to  be  a  satisfaction  of 
a  portion;  here  it  is  subject  to  an  annuity 
and  the  other  legacies.  In  Devete  v.  Pon^ 
tet  (8)  it  was  held,  that  the  gifl  of  a  residue 
was  not  a  satisfaction  of  a  certain  provision 
made  for  a  wife  on  marriage,  although  it 
might,  in  the  event,  turn  out  more  benefi- 
cial; and  the  Master  of  the  Rolls  there 
says,  '*  On  the  principle,  therefore,  of  Lord 
Somers  and  Lord  Hardwicke,  that  a  resi- 
due shall  not  be  tak^i  in  satisfaction,  I  am 
of  opinion  that  the  covenant  in  the  marriage 
articles  is  not  satisfied  by  the  provision  of 
the  will."  In  Farnham  v.  Phillips  (i), 
which  was  the  converse  of  this  case,  Lord 
Hardwicke  held,  that  the  devise  of  a  resi- 
due was  not  adeemed  by  a  subsequent 
portion  :  he  says,  **  Where  a  father,  after 
making  his  will,  advances  his  child  with 
a  portion  as  great  or  greater  than  the 

(S)  1  Coz,  188. 
(4;  2  Atk.  ti5. 
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legacy  given  by  the  will,  such  provision 
has  always  been  held  an  ademption.  But 
there  is  no  case  where  the  devise  has 
been  of  a  residue  that  is  uncertain,  and 
at  the  time  of  the  testator's  death  may 
be  more  or  less,  in  which  a  subsequent 
portion  given  has  been  held  to  be  an 
ademption."  To  operate  as  a  satisfaction, 
it  is  necessary  that  the  gifl  by  will  should 
be  given  in  a  similar  way.  Here  by  Lord 
£.  Thynne's  settlement,  the  provision  is  for 
the  children  of  that  marriage  only,  but  by 
the  will,  the  provision  is  made  for  all  the 
children  of  Lady  E.  Thynne,  of  whatever 
marriage ;  there  is  also  a  joint  power  of  ap- 
pointment to  the  children  in  one  case,  and 
a  separate  power  to  the  wife  in  the  other. 
Satisfaction  is  always  a  questiop  of  inten- 
tion, and  here,  after  making  his  will,  and 
at  the  time  he  discusses  the  marriage  of 
the  plaintiff,  he  refers  to  what  he  had  done 
on  Lord  E.  Thynne's  marriage  as  the 
basis  of  the  settlement,  and  thereby  shew- 
ing an  intention  of  confirming  it.  They 
cited  and  commented  on — 

Leake  v.  Leake^  10  Ves.  476. 

Dundas  v.  DtUens,  1  Ves.  jun.  196 ;  s.  c. 
2  Cox,  235. 

MontactUe  v.  Maxwell,  1  P.  Wms.  618. 

Buckma$ter  v.  Harrop,  7  Ves.  341. 

Antrohus  v.  Smith,  12  Ves.  99. 

Cotteen  v.  Missing,  1  Madd.  176. 

Hooper  v.  Goodmn,  1  Swanst.  485. 

Gaskelly.  Gaskell,  2  Younge  &  Jer.  502. 

Harrington  v.  Burnie,  V.C.  4th  of  July 
1831,  unreported. 

Goodfellow  V.  Burchett,  2  Vern.  298. 

Barret  v.  Beckford,  1  Ves.  sen.  518. 

Ex  parte  Pye,  18  Ves.  140. 

Hinckcliffe  v.  Hinchcliffe,  3  Ves.  516. 

Prcemantle  v.  Bankes,  5  Ves.  79. 

Booker  v.  Allen,  2  Russ.  Si  Myl.  270 ; 
s.  c.  9  Law  J.  Rep.  Chanc.  130. 
Mr.  Pemberton,  in  reply,  particularly 
adverted  to  the  difference  in  the  limitations 
in  the  marriage  articles  and  will,  which 
occurred  in  the  case  of  Wcall  v.  Rice,  but 
which  Sir  John  Leach  did  not  consider 
sufficient  to  repel  the  presumption  of  a 
satisfaction.  '  There  the  father  agreed  to 
settle  lands  in  trust  for  his  daughter's  sepa- 
rate use  for  life,  with  remainder  to  her 
husband  for  life,  with  remainder  to  their 
children,  as  tenants  in  common  in  tail ;  by 
his  will,  he  devised  an  estate  to  his  daugh- 


ter for  life  for  her  separate  use,  without 
power  of  anticipation,  with  remainder  to 
her  husband  for  life,  he  maintaining,  ^c. 
his  children,  with  remainder  to  the  children, 
as  tenants  in  common  in  fee,  with  a  limita-' 
tion  over  to  the  survivors  of  them,  in  case 
of  any  dying  under  twenty- five,  without 
issue.  He  contended,  that  the  difference 
in  the  limitations  was  not  so  great  in  the 
present  case.     He  referred  to — 

Townsend  v.  Stangroom,  6  Ves.  328. 

Rickman  v.  Morgan,  1  Bro.  C.C.  63, 
and  2  Bro.  C.C.  394. 

Bengough  v.  Walker,  15  Ves.  507. 

Nov.  7. — Lord  Langdale — [afler  stat- 
ing the  circumstances  of  the  case,  pro- 
ceeded]— Lord  and  Lady  Glengall,  by  dieir 
bill,  insist,  that  the  arrangements  for  their 
marriage  and  settlement  had  proceeded  to 
such  a  length,  in  the  lifetime  of  Mr.  Mellisht 
as  to  be  binding  on  him  personally  and  his 
assets  after  his  death ;  and,  so  insisting,  they 
claim  to  have  the  100,000/.  3/.  per  cent, 
stock  provided  by  his  executors,  and  trans- 
ferred to  the  trustees  of  the  settlement  for 
the  separate  use  of  Lady  Glengall,  for  life, 
with  remainder  to  the  children  of  the  mar- 
riage. In  this  way  they  say,  the  two 
daughters  of  Mr.  Mellish  would,  as  their 
father  intended,  be  placed  on  an  equality  ; 
each  would  have  a  portion  of  100,0002.  3/. 
per  cent.,  and  an  equal  share  of  the  residue 
of  his  estate  under  his  will.  I  see  no  rea- 
son to  doubt  that  Mr.  Mellish  did  intend 
an  equality  between  his  daughters.  The 
question,  however,  is  not  what  were  his 
intentions  only,  but  what  were  his  acts  and 
obligations ;  and  notwithstanding  the  length 
to  which  the  treaty  had  gone,  the  consenting 
disposition  of  all  parties,  and  the  common 
satisfaction  which  prevailed  as  to  the  pro- 
per terms  of  the  settlement  then  intended 
to  be  made,  it  appears  to  me  that,  up  to 
the  time  when  Mr.  Mellish  was  seized 
with  the  illness  of  which  he  died,  and 
at  the  time  of  his  death,  all  the  arrange- 
ments were  contingent  and  provisional. 
So  long  as  he  was  competent  to  attend  to 
business,  he  might,  if  he  pleased,  have, 
withdrawn  his  consent  to  the  marriage, 
and  refused  to  make  any  settlement.  It 
was  argued,  that  the  situation  and  duties 
of  Mr.  Tooke,  the  solicitor  of  Mr.  Melliahy 
on  the  occasion  of  the  marriage  treaty,  were 
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analogous  to  the  situation  and  duty  of  an 
auctioneer  on  the  occasion  of  a  sale  by 
auction ;  and  that  the  memorandum  of 
the  terms  of  settlement,  written  by  Mr. 
Tooke,  and  containing  the  names  of  the 
contracting  parties,  ought  to  be  considered 
as  written  by  him  as  agent  of  both  parties, 
and  as  binding  on  them,  on  the  same  prin- 
ciple that  the  auctioneer's  memorandum, 
made  at  the  time  of  the  sale  and  purchase, 
has  been  deemed  to  be  binding  on  the  ven- 
dor and  vendee  at  the  auction ;  but,  on  the 
best  consideration  I  can  give  to  the  evi- 
dence of  Mr.  Tooke,  I  do  not  think  that 
the  terms  of  the  settlement  can  in  a  court 
of  equity  be  considered  as  finally  settled 
at  the  time  when  the  memorandum  was 
written ;  and  if  the  terms  had  been  con- 
eluded  on,  and  not  afterwards  deviated 
from,  I  think  Mr.  Tooke  cannot  be  consi- 
dered as  having  acted,  on  that  occasion,  as 
the  agent  of  both  parties,  lawfully  autho- 
rised by  them,  to  bind  them  by  the  memo- 
randum he  made,  stating  the  terms  of  the 
contract  then  contemplated.  The  nature  of 
a  proceeding  by  auction,  the  bidding  for  the 
purpose  of  making  the  purchase,  the  ne- 
cessity of  making  a  statement  of  the  pur- 
chase, the  duty  of  the  auctioneer  to  write 
down  the  purchase  as  involved  in  the  pro- 
cess of  bidding,  and  some  other  circum- 
stances, afford  intelligible  grounds  for  the 
judgment  in  Emerson  v.  Heelisy  and  the 
approbation  since  bestowed  on  that  deci- 
sion ;  but  Sir  W.  Grant  and  Lord  Eldon 
both  said,  that,  before  that  decision,  they 
should  not  have  considered  the  auctioneer 
was  such  an  agent,  but  should  have  agreed 
with  the  previously  expressed  opinion  of 
Lord  Chief  Justice  Eyre,  that  he  was  not 
an  agent  so  authorized ;  and,  under  the  cir- 
cumstances of  this  case,  I  think  that  Mr. 
Tooke,  in  performing  the  ministerial  act  of 
writing  down  the  terms  of  the  proposed 
settlement  so  far  as  they  were  agreed  upon, 
had  no  authority  to  bind  either  party,  and 
the  arrangement  being  as  I  think  not  bind- 
ing on  Mr.  Mellish  in  his  lifetime.  Lady 
Glengall  is  entitled  only  to  such  provision 
as  her  father  had  given  her  by  his  will, 
that  is,  an  equal  share  of  the  residue. 

But  Lady  Glengall,  in  her  character  of 
residuary  legatee,  has  an  important  interest 
in  the  claims  on  the  assefts,  and  having  re- 
gard to  the  provision  made  by  Mr.  Mellish 


on  the  marriage  of  Lady  Edward  Thynne» 
and  the  provisions  contained  in  the  will,  it 
is  insisted  by  the  plaintiffs,  in  case  they 
should  fail  on  the  first  point,  as  I  think 
they  have  done,  that  the  benefit  given  to 
Lady  Edward  Thynne  by  the  will  should 
be  taken  in  satisfaction  of  the  bond  of  the 
8th  of  July  1880,  or  of  that  part  of  Lady 
Edward's  portion,  which  was  covenanted 
to  be  paid  on  the  death  of  Mr.  Mellish. 
This  claim  is  resisted  on  two  grounds — 
first,  it  was  said  to  be  the  general  rule  that 
the  gift  of  residue,  or  a  share  of  residue, 
cannot  be  deemed  to  be  given  in  satisfac- 
tion of  a  portion;  and,  secondly,  that  there 
are  such  variations  between  the  limitations 
of  the  portion  given  by  the  settlement,  and 
the  limitations  of  the  share  of  residue  be- 
queathed by  the  will,  that  one  cannot  be 
substituted  for  the  other.  In  support  of 
the  first  ground  of  objection,  many  cases 
were  cited,  but  they  were  almost  all  of 
them  cases,  not  of  portions,  but  of  ordinary 
debt  and  obligation  ;  and  it  seems  to  be 
settled,  that  the  gift  of  a  residue  being  of 
uncertain  amount,  shall  not,  without  more, 
be  taken  in  satisfaction  of  a  specific  sum 
of  money  owing  by  a  testator  to  an  ordi- 
nary creditor  ;  but  portions  provided  and 
secured  by  husbands  for  wives  are  subject 
to  other  considerations,  and  a  distributive 
share  of.  the  husband's  estate  payable  to 
the  widow  on  an  intestacy  may  be  taken, 
if  not  as  a  satisfaction  of  the  provision  se- 
cured, yet  as  a  performance  of  the  obliga- 
tion. The  principles  upon  which  the  cases 
of  Bengcugh  v.  Walker^  Garihshore  v.  CAa- 
/te,  and  Goldsmid  v.  Ooldsmid  were  decided 
are  applicable  to  the  case  of  a  portion  secur- 
ed to  be  paid  by  a  parent  for  his  child;  and 
although  it  is  true,  as  Lord  Eldon  observed 
in  Garthshore  v.  Chalie,  that  a  legacy  pritnd 
facie  imports  a  bounty  and  an  intention  of 
kindness,  yet  it  is  settled,  that  a  legacy  of 
a  specific  sum  may  be  deemed  a  satisfac- 
tion or  performance  of  a  covenant  to  pay 
or  leave  a  portion  ;  and  the  question  is, 
whether  the  circumstances,  of  the  gift  being 
of  an  unstated  or  merely  of  an  unliquidated 
amount,  and  being  incapable  of  being  ac- 
curately ascertained  till  after  the  testator's 
death,  are  of  such  importance,  that  how- 
ever large  the  gift  may  eventually  prove  to 
be,  the  Court  must  of  necessity  say  it  can- 
not be  taken  in  satisfaction,  or  by  way  of 
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performance  of  a  covenant  to  pay  a  portion. 
Now,  in  the  case  of  Rickman  v.  Morgan, 
the  father,  by  his  settlement,  provided 
8,000/.  for  each  of  his  younger  children. 
By  his  will  he  gave  a  sum  of  4,000/.  in  the 
funds  to  his  wife  for  life,  and  after  her  de- 
cease to  his  second  son  John,  to  whom  he 
also  gave  the  residue  of  his  personal  estate. 
It  was  held,  that  the  gifl  by  the  will  must 
go  in  satisfaction  of  the  provision  by  the 
settlement.  In  that  case  there  was  a  pro- 
viso in  the  settlement,  that  the  value  of 
any  money  or  land  given  by  the  father  in 
advancement  in  marriage  should  be  de- 
ducted from  the  portion,  unless  the  father 
should  by  writing  declare  to  the  contrary, 
and  that  had  its  weight  in  the  decision  ; 
but  as  to  the  objection  that  the  bequest 
was  of  residue,  and  not  capable  of  being 
paid  immediately.  Lord  Thurlow  thus  ex- 
presses himself — he  says  :  *'  Had  a  legacy 
been  given  to  the  amount  of  8,000/.,  but 
not  payable  till  twelve  months  afterwards, 
it  would  still  have  been  a  satisfaction,  be- 
cause a  specific  sum.  It  is  said,  the  thing 
here  to  be  given  ought  to  have  been  a  sum 
of  money,  and,  consequently,  no  other  thing, 
however  valuable,  as  a  chose  in  action,  or 
anything  to  be  reduced  into  possession, 
could  be  a  satisfaction.  It  would  be  too 
idle  to  contend,  that  a  bond  not  payable  at 
the  actual  moment  of  the  testator's  death, 
or  stock  to  the  amount  of  50,000/.,  or  any 
other  large  sum,  should  not  be  a  satisfac- 
tion, because  it  could  not  be  immediately 
transferred  into  the  hands  of  the  son.  But, 
supposing  there  was  a  residue  of  100,000/. 
and  500/.  cash,  and  the  rest  in  various 
other  articles  outstanding,  then  the  ques- 
tion would  be,  whether,  in  point  of  fact,  he 
had  advanced  his  son  without  his  taking 
the  8,000/.  It  would  be  ridiculous  to  in- 
sist, that  residue  would  not  have  been  a 
satisiaction  for  the  8,000/.  It  is  strange 
to  say,  that  the  gift  of  the  whole  residue, 
being  uncertain,  shall  not  be  a  satisfaction, 
when  a  moiety  of  that  very  residue,  given 
as  a  legacy,  will.  Shall  that  half  be  deemed 
a  performance  of  the  covenant,  but  the  gift 
of  the  whole  not  ?  A  point  has  been  made, 
that  if  this  residue  is  a  satisfaction — 
suppose  the  infant  was  bound  to  take  it  as 
an  advancement — he  might  wait  many  years 
for  it ;  that  varioaa  difficulties  might  occur 
before  it  would  be  ascertained :  but  that 


dilemma  never  can  arise,  for,  on  the  con^ 
trary,  upon  an  estate  incumbered  in  the 
manner  this  is  by  the  settlement,  the  first 
fund  would  be  8,000/.  charged  upon  the 
estate,  and  that  he  must  have  at  all  events : 
but  what  then  ?  Supposing  the  personal 
fund  is  afterwards  got  in,  and  the  infant 
insists  upon  having  that  fund,  then  the 
question  would  be,  whether  he  is  to  retain 
both  funds,  or  give  up  the  charge  upon  the 
estate  so  as  to  discharge  its  incumbrances." 

In  the  case  of  Bengough  v.  Walker  there 
was  a  covenant  by  articles  of  marriage  to 
pay  2,000/.  to  the  eldest  son  of  the  mar- 
riage. The  father,  by  his  will,  gave  to 
that  son  certain  real  estates,  and  bequeath*- 
ed  to  him  his  interest  in  certain  powder- 
works,  and  so  much  money  as,  being  added 
to  the  value  of  the  powder-works,  should 
make  up,  in  the  whole,  the  sum  of  10,000/., 
out  of  which  the  legatee  was  to  pay  an 
annuity  of  ftOL  to  another  person  for  life. 
Though  there  was  in  this  case  a  pecuniary 
bequest  to  some  amount,  yet  the  amount 
was  wholly  uncertain,  depending  on  the 
value  of  the  powder  concern,  which,  it  was 
argued,  could  not  be  taken  in  satisfaction 
of  the  portion.  Sir  William  Grant,  how- 
ever, dismissed  the  bill,  which  sought  pay- 
ment of  the  portion,  and  took  occasion  to 
say,  that  it  never  had  been  decided  that  a 
residue  might  not,  under  any  given  cir- 
cumstances, be  a  satisfaction  of  a  portion. 
In  the  present  case,  if  a  moiety  of  the 
residue  of  Mr.  Mellish's  estate  exceeded 
the  value  of  the  stock  to  be  secured  by 
the  bond,  and  if  there  be  nothing  incon- 
sistent with  the  limitation  of  the  stock  se- 
cured by  the  bond,  and  the  limitation  of 
the  share  of  the  residue  given  by  the  will 
to  the  extent  of  altering  the  presumption 
which  is  founded  on  those  circumstances, 
I  am  of  opinion  that  Lady  Edward  Thynne 
is  not  entitled  both  to  die  stock  and  the 
share  of  residue.  It  has  not  been  disputed 
at  the  bar  that  the  share  of  residue  ex- 
ceeded the  value  of  the  stock  secured  by 
the  bond,  but,  as  to  this,  the  Court  cannot 
act  on  the  admission  of  a  married  woman, 
and  there  must  of  necessity  be  an  inquiry. 

As  to  the  limitation,  and  the  question 
whether  the  two  gifts  confer  any  conflict- 
ing interest,  so  as  to  rebut  the  ordinary 
presumption  in  these  cases,  we  must  look 
to  the  settlement  and  the  will.    By  th^ 
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setdeineiit,  BGfi66L  ISs.  id.  stock,  is  to 
be  transferred  to  trustees,  in  trust,  during 
the  joint  lives  of  the  husband  and  wife,  to 
pay  the  dividends  to  the  wife  for  life,  for 
her  separate  use,  free  from  her  husband's 
debts  and  controul,  and  without  power  of 
anticipation,  and,  if  she  survived  her  hus- 
band, to  her  for  life.  By  the  will,  a  moiety 
of  the  residue  is  given  to  trustees  to  be 
invested  on  trust,  to  pay  the  dividends  to 
Lady  Edward  for  her  life,  for  her  sole  and 
separate  use,  free  from  the  controul,  debts, 
and  engagements  of  her  present  or  any 
future  husband,  and  so  that  she  shall  not 
be  able  to  anticipate  any  portion  thereof. 
By  the  settlement,  afler  her  death,  whether 
the  husband  be  living  or  not,  the  stock 
is  to  be  held  in  trust  for  the  children  of 
the  marriage,  as  the  parents  shall  jointly 
appoint,  and  in  default  of  joint  appoint- 
ment, to  all  the  children  of  the  marriage, 
attaining  twenty-one,  or,  being  daughters, 
marrying  with  consent.     By  the  will,   a 
moiety  of  the  residue  is  given  in  remainder, 
after  the  death  of  the  daughter,  to  her 
children,  in  such  shares  as  she  shall  by 
deed  or  will  appoint,  and  in  default  of  such 
appointment,  to  such  children  equally,  sons 
to  take  vested  interests  at  twenty-one,  and 
daughters  at  that  age  or  marriage.     The 
difference  between  the  different  limitations, 
for  the  benefit  of  Lady  Edward  Thynne, 
appears  to  me  to  be  immaterial.     The  dif- 
ference between   the  different  limitations 
for  the  benefit  of  the  children,  appears  to 
me  to  be  more  important.   The  sum  settled 
is  limited  for  the  benefit  of  the  children  of 
the  marriage,  and  subject  only  to  the  joint 
appointment  of  their  parents,  but  the  share 
of  the  residue  bequeathed  is  limited  to  the 
benefit  of  all  the  children  of  the  daughter, 
and  subject  to  her  appointment  only ;  but 
the  principle  on  which  the  Court  proceeds, 
in  cases  of  this  nature,  is  clearly  stated  by 
Sir  John  Leach,  in  the  case  of  fVeall  v. 
Rice,  "  that  if  a  father  makes  a  provision 
for  a  child,  by  a  settlement  on  her  mar- 
riage, and  af^terwards  makes  a  provision 
for  the  same  child  by  his  will,  it  is  primd 
facie  to  be  presumed,  that  he  does  not 
mean  a  double  provision;   but  this   pre- 
sumption may  be  repelled  or  fortified  by  in- 
trinsic evidence  derived  from  the  nature  of 
the  two  provisions,  or  by  extrinsic  evidence. " 
The  question  here  is,  whether  the  two  pro- 
New  Sesies,  VL^Chanc. 


visions  are  of  a  nature  so  different  as  to 
afford  any  evidence  in  favour  of  the  double 
provision ;  and,  upon  the  whole,  it  appears 
to  me  they  are  not ;  and  it  therefore  ap- 
pears to  me,  that  Lady  Edward  Thynne  is 
not  entided  to  have  both  the  bond,  and 
also  the  moiety  of  the  residue  given  by 
the  will ;  but  as  that  is  an  opinion  founded 
on  the  state  of  the  assets,  I  do  not  know 
that  this  is  the  time  for  the  Court  to  make 
a  declaration  to  that  effect. 

It  was  arranged,  that  the  parties  should 
have  an  opportunity  of  considering  the 
proper  form  of  declaration  founded  on  his 
Lordship's  judgment. 


WHITE  V.  SMITH. 


M.R.     \ 
Nov.  2.  / 

Practice, — 17 th  Order — Dismissing  BilL 

Although  after  a  subpoena  to  rejoin  it  is 
competent  for  the  defendant  to  bring  the 
cause  on  to  a  hearing,  yet  the  1 7  th  order  is 
nevertheless  applicable  after  a  rejoinder ;  and 
unless  the  plaintiff  proceed  according  to  the 
exigency  of  that  order,  the  defendant  may 
apply  to  dismiss  the  bill  for  want  ofprosc'^ 
cution, 

Mr.  O.  Turner,  on  behalf  of  some  of  the 
defendants  in  this  cause,  moved,  that  the 
plaintifTs  bill  might  be  dismissed  for  want 
of  prosecution  under  the  following  circum- 
stances. The  plaintiff  filed  his  replication 
on  the  4th  of  November  1 SS5,  and  on  the 
8th  of  January  1 836  obtained  an  order  for 
a  commission,  which  he  served  on  the  fol- 
lowing day.  On  the  14th  of  January,  he 
served  his  subpoena  to  rejoin,  and  he  shortly 
afterwards  sued  out  a  commission  to  exa- 
mine witnesses,  but  took  no  further  steps 
in  the  cause. 

By  the  17th  order  (1831)  it  is  ordered, 
that  wthere  the  plaintiff  files  a  replication, 
**  he  shall  serve  the  subpoena  to  rejoin,  anil, 
in  case  he  requires  a  commission  to  examine 
witnesses,  shall  obtain  an  order  for  such 
commission  within  three  weeks  from  the 
filing  of  the  replication,"  (from  the  4th  of 
November  in  the  present  case)  "  and  such 
commission  shall  be  at  latest  returnable  on 
the  first  return  of  the  second  term  then  next 
following"  (Easter  term,  in  this  case) ;  '*  and 
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the  plaintiff  shall  give  his  rules  to  produce 
witnesses,  and  pass  puhlication,  at  the  latest, 
in  the  same  term"  (Easter) ;  *'  and  if  the 
plaintiff  shall  make  default  herein,  then, 
upon  application  by  the  defendant'  upon 
notice  of  motion,  the  plaintiff's  bill  shall 
stand  dismissed  out  of  court,  with  costs, 
unless  the  Court  shall  make  special  order 
to  the  contrary." 

For  the  defendants,  it  was  contended, 
that  the  plaintiff  had  committed  successive 
defaults  under  this  order ;  first,  the  com- 
mission ought  to  have  been  obtained  before 
the  25th  of  November,  whereas  it  was  not 
obtained  until  the  8th  of  January ; — that  he 
ought  to  have  served  the  subpoena  to  re- 
join before  the  25th  of  November,  whereas 
it  was  not  done  until  the  14th  of  January ; 
— that  he  ought,  under  this  order,  to  have 
given  his  rules  to  produce  witnesses,  and 
pass  publication,  at  the  latest,  in  Easter,  or 
(computing  from  the  actual  time  of  obtaining 
tlie  commission)  in  Trinity  term,  whereas 
he  had  not  given  such  rules  or  passed 
publication  at  all. 

Mr,  J,  H,  Palmer^  for  the  plaintiff,  con- 
tended, that,  after  a  subpoena  to  rejoin, 
and  the  cause  had  been  put  at  issue,  it  was 
then  left  to  the  defendant  to  take  the  steps 
for  bringing  the  cause  to  a  hearing :  that, 
therefore,  under  the  17th  order,  after  a 
subpoena  to  rejoin,  a  defendant  could  not 
move  to  dismiss  a  bill  for  want  of  prosecu- 
tion ;  and  that  this  case  was  not,  therefore, 
within  the  operation  of  the  1 7th  order.  He 
relied  on  an  ^nonymims  co^e  (1),  where,  on 
a  motion  to  dismiss  after  service  of  a  sub- 
poena to  rejoin,  the  Vice  Chancellor  (afler 
referring  to  a  certi6cate  of  the  practice  in 
such  cases,  which  had  been  delivered  by 
Mr.  Jackson,  the  clerk  in  court,  to  Sir  John 
Leach  in  February  1820,)  refused  the  mo- 
tion, with  costs,  as  he  did  in  a  similar  case 
of  Booth  v.  Smith  (2).  He  also  cited  Femes 
V.  Hutchinson  (3),  to  shew  that  a  defendant, 
having  been  guilty  of  laches  in  not  Jyaking 
advantage  of  previous  delays,  could  not 
come  for  a  dismissal,  on  the  ground  of 
any  delays  previous  to  the  last  default. 
In  that  case,  it  was  held,  that  if  a  defen- 

(1)5  Sim.  497 ;  s.o.  nomin$  Ward  o.  Swift,  3  Lapr 
J.  Hep.  (N.8.)  CbftDc.  240. 

(t)  3  Law  J.  Rep.  (m.8.)  Cbanc.  S59. 

(S)  1  R«M.  &  Myl.  «f ;  a.  c.  8  Law  J.  Rap. 
Chanc.  ii. 


dant,  who  is  in  a  situation  to  dismiss  a  bill 
by  an  order  of  course  for  want  of  prosecu- 
tion after  replication  filed,  does  not  avail 
himself  of  his  right,  but  permits  the  plain- 
tiff to  file  interrogatories  and  examine  wit- 
nesses, he  cannot  afterwards  dismiss  the  bill 
for  want  of  prosecution  ;  and  that  an  order 
of  dismissal  subsequently  obtained  would 
be  discharged  for  irregularity. 

Mr,  Turner,  in  reply,  contended,  that 
Rayson  v.  Lees  (4)  was  a  direct  authority 
against  the  proposition  that  the  17th  ojrder 
did  not  apply  to  cases  where  a  replication 
had  been  filed.  There,  an  order  for  a  com- 
mission had  been  obtained,  and  conse- 
quently a  replication  had  been  filed ;  yet 
the  Master  of  the  Rolls  held,  that  the  case 
was  within  the  17th  order. 

The  Master  of  the  Rolls  said,  he 
would  look  at  the  case ;  that  he  should 
have  had  no  difficulty,  but  there  must  not 
be  different  rules  in  the  two  courts. 

Nov.  3.  —  Lord  Lanodale,  in  giving 
judgment,  stated,  that,  by  the  terms  of 
Lord  Lyndhurst's  17th  order  of  1828,  be- 
fore it  was  amended,  '*If  the  plaintiff  made 
default,  then,  upon  application  by  the  de- 
fendant upon  motion  or  petition,  mlhoui 
notice,  the  plaintifTs  bill  should  stand  dis- 
missed out  of  court,  with  costs  ;*'  and  that, 
in  Femes  v.  Hutchinson,  it  was  decided,  that 
the  defendant,  by  taking  other  steps,  had 
waived  his  right  to  the  common  order ;  but 
now,  by  the  amended  order,  it  was  no  longer 
an  order  of  course  to  dismiss  a  bill  on  de- 
fault, which  was  only  to  be  done  on  notice  of 
motion ;  and  the  present  case  was,  therefore, 
distinguishable  from  Femes  v.  Hutclunson, 
His  Lordship  next  referred  to  the  case  of 
JViliiams  v.  Janaway  (5 ),  which  decided,  that 
the  17(h  amended  order  did  not  apply  to 
cases  where  the  plaintiff  did  not  require  a 
commission,  and  which  case,  he  stated,  had 
been  since  conBrmed  by  the  Vice  Chancel- 
lor in  a  case  of  Cooke  v.  Cleary,  in  Trinity 
term,  1 836 ;  that  th^  point  must,  therefore, 
be  considered  as  settled ;  that  the  decision 
in  the  Anonymous  case  was  referable  to  the 
principle  laid  down  in  WiUiams  v.  Janaway^ 
the  plaintiff  in   the  Anonymofu  case  not 

(4)  1  Keane,14 ;  a.c.  5  Law  J.  Rap.  (n.s.)  Cfaaac. 
f02. 

(5)  6  Sim.  77 ;  and  aaa  Plalall  v,  Morlay,  4  Law 
J.  Rap.  (n.  i.)  Chanc«  f  18. 
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having  sued  out  a  commission.  He,  there- 
fore, considered  this  case  as  coining  within 
the  17  th  order ;  and  he,  consequently,  im- 
posed on  the  plaintiff  the  terms  of  under- 
taking to  speed  the  cause,  but  gave  no  costs, 
as  the  party  making  the  application  had 
not  shewn  due  diligence  in  taking  advan- 
tage of  the  plaintiff's  defiiult. 


L.C.       \ 

Nov.  22,  28./ 


ATTORNBT  OENEBAL  V. 
SMTTHIE8. 


Charily — Residence  of  the  Master  of 
Hospital — Jurisdiction — Visitor, 

The  duties  to  be  performed  by  the  master 
of  a  hospital^  held  to  imply  the  necessity  of 
his  residence.  Held  also,  that  it  was  a  pro^ 
per  applii-ation  of  the  funds  of  the  charity ^ 
to  provide  the  master  with  a  suitable  residence^ 
OMd  inquiries  directed  for  that  purpose. 

It  is  the  province  of  the  visitor,  and  not  of 
this  Court,  to  see  to  the  due  performance  of 
Ins  duties,  by  the  master  of  a  hospital.  The 
Lord  Chancellor,  on  appeal,  therefore,  varied 
the  order  of  the  Master  of  the  Rolls,  declare 
ing  those  duties. 

The  defendant  appealed  from  the  order 
made  by  Lord  Langdale,  see  5  Lam  J,  Rep, 
(h.s.)  Chanc.  247. 

Mr.  fVigram  and  Mr,  Rudall,  for  the 
defendant. 

Sir  W,  Home  and  Mr,  O,  Anderdon,  for 
the  relator. 

The  Solicitor  General  and  Mr,  Wray, 
for  the  Attorney  General. 

November  28. — ^TheLoan  Chancellor. 
— ^The  real  question  raised  by  this  appeal 
was,  whether  the  master  ought  or  ought 
not  to  reside  in  the  college  or  hospital,  and 
whether  part  of  the  charity  funds  ought  or 
ought  not  to  be  applied  towards  providing 
a  residence  for  him.  The  information 
charged,  that  the  master  did  not  reside, 
but  prayed  no  relief  on  that  subject;  it 
prayed  a  scheme  for  the  future  support 
and  maintenance  of  the  charity.  The  de- 
fendant by  his  answer  admitted  that  he 
did  not  reside.  The  decree,  as  corrected 
upon  the  appeal,  is  confined  to  declaring 
the  right  of  the  5,000/.,  received  from  the 
barrack  department,  and  for  a  scheme  for 


the  due  regulation  of  the  charity,  and  for 
the  management  of  the  estates.  The  Mas- 
ter, by  his  report,  approves  of  a  scheme 
which  is  silent  as  to  the  residence,  but 
proceeds  in  the  third  article — "  In  case 
the  master  shall  be  non-resident  or  incap- 
able of  performing  his  ecclesiastical  duties, 
[not  referring  to  any  duties  as  master  of 
the  charity,]  751,  per  annum  shall  be  paid 
to  a  curate  for  performing  the  said  duties." 
The  cause  coming  on  before  the  Master  of 
the  Rolls,  on  the  report,  he  declared,  that, 
according  to  the  true  construction  of  the 
charter  or  letters  patent,  the  master  of  the 
college  or  hospital  mentioned  in  the  charter 
or  letters  patent,  ought  to  reside  in  such 
college  or  hospital,  for  the  purpose  of  dis- 
charging the  several  duties  of  his  office. 
Then  he  ordered  a  reference  to  inquire  and 
state  to  the  Court,  whether  there  is  in  the 
said  college  or  hospital  a  fit  residence  for 
such  master,  and  in  case  the  Master  should 
find  there  is  not,  then  his  Lordship  declared 
that  such  residence  ought  to  be  provided. 
In  the  principle,  which  is  the  foundation  of 
this  direction  of  the  Master  of  the  Roils,  I 
entirely  concur.  I  have  no  doubt  whatever 
that  the  non-residence  of  the  master,  is  an 
abuse  :  I  mean,  that  it  is  inconsistent  with 
the  object  of  the  appointment,  and  incom- 
patible with  the  duties  of  his  ofHce.  For 
the  reasons  I  shall  give,  I  do  not  intend  to 
express  any  opinion,  whether  the  present 
master  may  or  may  not  have  any  sufficient 
excuse  to  entitle  him  to  a  special  exemp- 
tion from  this  general  rule.  The  endow- 
ment is  for  the  support  of  the  college,  and 
of  tiie  master  and  poor  who  shall  exist  and 
be  maintained  in  the  same.  The  master 
is  appointed,  that  the  property  of  the  col- 
lege may  be  better  governed  and  expended ; 
he  is  to  have  the  cure  of  souls  in  the  parish 
of  St.  Mary,  and  he  is  to  celebrate  divine 
service ;  he  is  to  preach,  to  administer  the 
sacraments,  by  himself  or  some  sufficient 
minister  or  his  curate ;  the  poor  are  to  re- 
ceive 5%s,  per  annum  each,  through  the 
hands  of  the  master  of  the  college,  or  his 
assigns ;  he  is  to  have  power  to  elect  and 
remove  the  poor;  the  revenues  are  directed 
to  be  applied  for  the  support  of  the  master 
and  poor  of  the  college,  and  for  the  support, 
maintenance,  and  repairs  of  the  houses, 
tenements,  and  possessions  of  the  college. 
By  the  bye-laws  and  regulations  made  ia 
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pursuance  of  the  powers  given  by  the 
charter,  the  master  is  to  keep  and  maintain 
all  houses  and  buildings  of  the  said  hospi- 
tal well  and  sufficiently  repaired,  so  that 
they  may  be  fit  and  convenient  for  the 
habitation  of  the  master  and  the  poor;  he 
is  to  provide  a  strong  chest,  to  stand  in  the 
house  belonging  to  the  master ;  the  poor 
are  to  be  obedient  to  the  master,  they  are 
not  to  be  absent  from  their  residences,  or 
to  take  any  one  to  lodge  in  their  house, 
without  the  licence  of  the  master  or  his 
deputy.  That  the  authors  of  the  charity, 
and  of  these  rules  and  regulations,  consi- 
dered that  the  master  was  to  be  resident, 
is,  I  think,  abundantly  clear.  Duties  of 
personal  trust  and  confidence  are  imposed, 
and  a  residence  is  provided.  But  the 
manifestation  of  intention  is  said  to  be 
superseded  by  the  provision  in  the  charter, 
alluding  to  the  mode  in  which  the  sacra- 
ment is  to  be  administered,  which  provides 
that  it  may  be  administered  by  the  master 
or  some  minister  or  curate,  although  it 
does  not  allude  to  any  deputy  for  any  other 
purpose,  and  because  the  rules  provide 
that  the  master  may  depute  to  another  the 
duty  jof  giving  licence  to  the  poor  to  absent 
themselves  from  their  houses.  If  anything 
were  wanting  to  confirm  the  evidence  of 
intention  that  the  master  shduld  reside,  it 
would  be  the  permitting  of  a  deputy  to  be 
employed  on  those  two  special  occasions 
only,  out  of  the  many  duties  which  are  im« 
posed  on  the  master.  It  clearly  means, 
that  if  the  master  should  be  prevented  from 
himself  administering  the  sacrament,  he 
must  find  another  minister  to  perform  that 
duty,  so  that  at  all  events  the  duty  may 
be  performed ;  and  the  master  may  depute 
to  another  the  power  of  giving  leave  of 
absence  to  the  poor  for  a  day,  who  other- 
wise would  be,  by  the  accidental  absence 
of  the  master,  incapable  of  leaving  their 
residence.  On  this  point  I  have  no  doubt, 
and  this  is  the  whole  of  the  substance  of 
the  appeal.  If  then  the  master  is  to  reside, 
it  is  clear  that,  in  administering  the  funds, 
the  primary  object  will  be  to  provide  a 
proper  residence  for  him.  What  has  be- 
come of  the  residence  which  once  existed, 
does  not  appear ;  and,  indeed,  it  does  not 
appear  that  there  is  not,  at  ^is  moment,  a 
proper  residence :  I  think,  therefore,  the 
inquiries  on  this  subject  are  properly  di- 


rected; but,  to  enable  the  Court  to  act  on 
the  result  of  these  inquiries,  I  think  the 
Master  should  inquire  what  will  be  the 
best  mode,  and  what  will  be  the  expense 
of  providing  such  a  residence,  and  in  what 
manner  and  out  of  what  funds  such  expense 
ought  to  be  borne.  The  only  doubt  I  have 
had  upon  the  decree  of  the  Master  of  the 
Rolls,  is  the  form  of  the  declaration  which 
prefaces  this  inquiry.  I  think  the  object 
may  be  more  correctly  obtained  by  some 
alteration  in  that  part  of  the  decree.  The 
college  is  a  corporation,  with  a  visitor  ap- 
pointed by  the  charter,  who  is  to  inspect 
and  visit  the  college,  and  the  master  and 
poor,  the  state,  the  direction,  and  the  order 
and  the  government  of  the  college :  to  call 
the  master  into  residence  if  he  be  impro- 
perly absent,  to  hear  and  judge  of  the 
excuses  he  may  have  to  make  for  his  non- 
residence,  are  properly  the  duties  of  the 
visitor.  The  cases  of  The  Attorney  General 
V.  Middleton{l\  The  Attorney  General  v. 
Price  (2),  and  The  Berkhamstead  School 
(3),  are  sufficient  authorities  for  this  pur- 
pose, and  the  general  rule  is  assumed  in  The 
Attorney  General  v.  Dixie  (4).  It  is  true, 
that  the  declarations  of  the  Master  of  the 
Rolls  is  only  introductory  to  the  inquiry 
respecting  the  house  for  the  master  ;  but  I 
think  it  assumes  more  of  the  character  of 
a  declaration  of  a  duty,  than  is  necessary 
for  that  purpose.  The  Master  in  his  report 
confines  his  scheme  (and,  I  think,  pro- 
perly) to  the  distribution  of  the  revenues  of 
the  charity  ;  and  the  reference  back  to  the 
Master  does  not  extend  to  the  character  of 
the  scheme  in  that  respect.  Another  ob- 
jection to  the  declaration  is,  that  the  state 
of  the  cause  hardly  authorises  it.  It  comes 
before  the  Court  simply  on  the  scheme* 
and  confined,  as  I  before  stated,  to  the  ap- 
plication of  the  revenues.  It  was  objected, 
that,  as  the  non-residence  had  been  put  in 
issue  by  the  pleadings,  and  the  decree  had 
not  taken  any  notice  of  it,  the  Court  could 
not  act  upon  that  point  upon  further  direc- 
tions. Had  the  object  of  the  declaration 
been  to  establish  the  rule  or  to  impose  the 
duty,  the  observation,  I  think,  would  have 
had  much  weight ;  but  it  is  clearly  compe- 

(1)  t  Vet.  329 ;  and  ma  Duke  Cbir.  Us. 

(f )  5  Atk.  108. 

(S)  f  Vm.  &  Bm.  154. 

(4)  19  Vm.  b\9. 
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tent  for  the  Court,  in  settling  the  scheme, 
to  provide  a  residence  for  the  master,  and 
to  give  a  reason  for  such  direction,  the 
Court  having  come  to  the  conclusion  that 
the  duties  of  the  master  require  a  resi- 
dence. Another  objection  to  the  declaration 
is,  that  it  throws  the  obligation  of  residence 
upon  the  construction  of  the  charter,  where- 
as I  would  rather  make  it  rest  on  the  na- 
ture of  the  duties  to  be  performed  ;  I 
think,  therefore,  it  would  be  more  correct 
in  every  respect,  and  more  fair  towards  the 
present  master,  to  make  a  declaration 
which  shall  state,  as  the  ground  of  the  in-- 
quiry,  that  it  appears  from  the  rules  and 
regulations  of  the  foundation,  that  the  resi- 
dence of  the  master  was  intended,  and  that 
such,  therefore,  is  necessary  for  the  proper 
performance  of  the  duties  of  his  office,  and 
then  to  direct  the  inquiries.  If  it  be  proper 
that  the  master  reside,  it  is  obviously  a 
proper  application  of  the  fund  to  provide 
a  residence  for  him;  but  the  Master  should 
inquire  and  report  what  would  be  the  ex- 
pense of  providing  a  proper  residence,  and 
in  what  manner  and  out  of  what  fund  it 
ought  to  be  defrayed.  The  order,  I 
think,  ought  to  be  altered  in  this  way — 
"  The  fifth  article  in  the  scheme  con- 
tained in  the  Master's  report,  seeming  to 
assume  that  the  master  of  the  college  or 
hospital  might  be  non-resident,  and  it  ap- 
pearing to  the  Court  that  it  was  intended 
by  the  charter  and  rules  and  regulations  of 
the  charity  that  it  is  essential  to  the  proper 
performance  of  the  duties  of  the  master  of 
the  college  or  hospital  that  there  should  be 
a  proper  residence  for  the  said  master 
within  the  college  or  hospital  or  the  land 
belonging  thereto,  let  it  be  referred  back 
to  the  Master  to  review  his  report  in  re- 
spect of  the  matters  aforesaid ;  and  let  the 
Master  inquire  and  state  to  the  Court 
whether  there  is  in  the  said  college  or  hospi- 
tal a  fit  residence  for  the  said  master ;  and 
if  it  should  appear  there  is  not,  then  let  the 
Master  inquire  in  what  manner  it  is  proper 
such  fit  residence  should  be  provided  for 
the  said  master  in  the  said  college  or  hos- 
pital, or  on  the  land  belonging;  thereto,  and 
what  sum  of  money  it  will  require  to  pro- 
vide such  fit  residence  for  the  master,  and 
in  what  manner  and  out  of  what  fund  such 
sums  ought  to  be  raised,  and  to  state  to 


the  Court  any  special  circumstances  with 
respect  to  such  matter.*'  The  appellant  has, 
in  substance,  failed  in  his  appeal,  he  there- 
fore cannot  have  the  costs  out  of  the  fund  ; 
but,  under  the  circumstances,  I  do  not 
think  he  ought  to  be  made  to  pay  the  costs. 
The  costs  of  the  other  party  are  to  be  paid 
out  of  the  fund,  together  with  the  other 
costs  of  the  cause. 

His  Lordship  subsequently  remarked,  in 
reference  to  the  observations  of  counsel,  that 
he  did  not  think  he  was  justified  in  extend- 
ing the  locality  of  the  residence  out  of  the 
property  of  the  college ;  but  if  there  was  any 
part  of  the  land  belonging  to  the  college  not 
*  actually  within  the  locality  of  the  college, 
he  thought  that  latitude  might  be  allowed  ; 
that  the  Master  to  whom  it  was  referred 
would  not  think  of  putting  it  at  a  distance, 
and  probably  there  was  land  belonging  to 
the  college  in  Colchester  beyond  the  limits 
6f  the  college. 
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THE    EAST   INDIA   COMPANT   9. 
CAMPION. 


v.c. 

July  2S 

Bill  of  Interpleader — Liability  of  Plain" 
tiff  after  Trial  at  Law  directed^  and  Money 
paid  into  Court. 

The  East  India  Company  having  in  their 
hands  a  sum  of  money  arising  from  the  sale 
of  goods  consigned  to  A,  on  which  B,  claimed 
a  lien  for  freight^  paid  to  A,  2,000/.  on  ac^ 
count  without  B*s  concurrence;  and  some 
time  afterwards  fled  a  hill  of  interpleader 
against  A.  and  B,  and  paid  the  residue  of 
the  money,  which  exceeded  the  amount  claimed 
by  By  into  court.  The  cause  was  heard,  and  a 
trial  at  law  directed,  and  the  Compawi  took 
no  part  in  any  of  the  farther  proceedings : 
B's  claim  was  afterwards  established,  and 
the  fund  in  court  being  insufficient  to  satirfy 
that  claim,  together  with  the  interest  that 
had  accrued  thereon  during  a  protracted 
litigation,  the  Company  were  directed  to 
bring  into  court  the  further  sum  of^,000l.^ 
notwithstanding  they  had  already  paid  that 
amount  to  A. 

In  1818,  the  East  India  Company  re- 
ceived 511  bales  of  cotton,  which  had  been 
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consigned  from  Calcutta  to  Messrs.  Bazett 
Si  Co.,  of  London. 

In  April  1818,  Mr.  Campion,  as  owner 
of  the  Hero,  the  vessel  in  which  the  cotton 
came  over  from  India,  sent  a  letter  to  the 
Company  claiming  to  have  a  lien  on  the 
cotton  and  other  goods  for  freight. 

In  May  1818,  Messrs.  Bazett  &  Co.  sent 
a  letter  to  the  Company,  consenting  that 
the  Company  should  retain  in  their  hands 
the  proceeds  of  the  cotton  for  the  freight ; 
but  such  proceeds  were  not  to  be  paid  to 
Mr.  Campion. 

The  cotton  was  afterwards  sold  for 
5,577/.  l£v.  3d.;  and,  on  the  9th  of  Sep- 
tember 1818,  the  Company  paid  to  Messrs. 
Bazett  &  Co.  2,000/.  on  account,  without 
the  knowledge  or  consent  of  Campion  ; 
and,  in  August  1821,  they  paid  to  Cam- 
pion, with  the  consent  of  Bazett  &  Co., 
849/.  58.  10c/. ;  after  which  payment,  and 
after  deducting  the  duties  to  government 
and  their  own  charges,  they  had  a  sum  of 
2,585/.  Os.  lOd,  remaining  in  their  hands, 
which  sum  Bazett  &  Co.  claimed.  Cam- 
pion also  claimed  a  further  sum  of  1,908/. 
Ss.  9c/. ;  and,  in  Trinity  term,  1823,  he 
brought  an  action  against  the  Company,  in 
the  King's  Bench,  to  recover  that  sum, 
with  interest;  and  Messrs.  Bazett  &  Co. 
also  threatened  to  bring  an  action  for  the 
whole  sum  of  2,585/.  0<.  10c/.  The  Com- 
pany immediately  filed  a  bill  of  inter- 
pleader, and  paid  the  whole  sum  of  2,585/. 
10c/.  into  court,  and  obtained  an  injunction 
to  restrain  further  proceedings  against 
them  at  law. 

Messrs.  Bazett  Sc  Co.,  by  their  answer, 
insisted  that,  by  reason  of  the  agreement 
for  payment  of  the  freight  contained  in  the 
charter-party,  and  in  consequence  of  some 
transactions  which  had  taken  place  between 
them  and  Campion,  relating  to  the  Hero 
and  to  the  consignment  of  the  cotton. 
Campion  had  no  lien  upon  the  return  cargo 
for  the  freight,  or  that,  at  all  events,  he 
had  no  lien  on  the  cotton  beyond  the 
849/.  5s.  \0d. 

The  case  came  on  to  be  heard  on  the 
17th  of  April  1826,  when  the  Vice  Chan- 
cellor directed  an  issue  to  the  Common 
Pleas,  to  ascertain  the  extent  of  Campion's 
lien  on  the  cotton ;  and  it  was  referred  to 
the  Master  to  tax  the  costs  of  the  company. 


which  were  directed  to  be  paid  out  of  the 
fund  which  had  been  paid  by  them  into 
court.  The  Company  were  not  formally 
dismissed,  but  took  no  part  in  the  further 
proceedings ;  nor  were  they  served  with 
any  notices  until  the  cause  was  set  down 
for  further  directions. 

In  April  1827,  the  parties  proceeded  to 
a  trial  at  law,  and  a  verdict  was  found  for 
Campion ;  but,  on  application  being  made 
to  the  Vice  Chancellor,  on  the  26th  of 
July  1827,  a  new  trial  was  directed;  and 
Bazett  &  Co.  being  desirous  of  examining 
witnesses  in  the  East  Indies,  obtained  a 
commission  for  that  purpose ;  but  consider- 
able delay  taking  place,  Campion  got  the 
order  for  a  new  trial  discharged. 

The  case  was  subsequently  heard  at  the 
Rolls,  on  the  15th  of  February  1832,  when 
it  was  referred  to  the  Master  to  take  an 
account  of  what  was  due  to  Campion  on  the 
charter-party,  with  interest,  at  the  rate  of 
51.  per  cent.,  from  the  Ist  of  September 
1818,  being  four  months  from  the  day  of 
the  arrival  of  the  Hero,  and  being  the  time 
at  which,  according  to  the  agreement  of 
the  charter-party,  the  bills  of  exchange  to 
be  drawn  for  the  amount  of  the  freight 
would  have  been  due;  and  that  the  sum  of 
3,251/.  Os.  10</.,  being  the  sum  of  2,585/. 
Os.  10c/.  paid  in  by  the  Company,  and  the 
interest  which  had  accumulated  thereon, 
should  be  sold,  and  tliat  Campion  ahould 
be  paid  thereout ;  and  that  if  the  same 
should  be  insufficient  for  that  purpose,  the 
deficiency  should  be  paid  by  Bazett  &  Co. 
out  of  the  2,000/.  received  by  them  aa 
aforesaid. 

From  this  order,  Bazett  &  Co.  appealed 
to  the  Lord  Chancellor,  by  whom  it  waa 
affirmed  ;  but  on  appeal  to  the  House  of 
Lords,  it  was  ordered,  on  the  12th  of.  Au- 
gust 1834,  that  a  new  trial  should  be  had, 
and  the  decree  of  the  Master  of  the  Rolls 
was  reversed — Colvin  v.  Campion  (1). 

On  the  new  trial,  the  verdict  was  again 
given  in  favour  of  Campion,  subject  to^ 
special  case,  which,  after  argument  in  the 
Common  Pleas,  during  last  term,  was  also 
decided  in  favour  of  Campion  (2). 

(1)  8  Bligh,  5«3. 

(S)  See  Campion  «•  CoWio.S  Law  J.  Rep.  (i*.s.) 
C.P.  Sir. 
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In  June  1836,  Campion  set  down  the 
cause  for  further  directions  and  costs,  no- 
tice of  which  was  served  upon  the  solicitors 
for  the  Company.  An  order  to  advance 
the  cause  to  be  heard  on  the  Soth  of  June 
last,  was  also  obtained,  and  served  on  the 
Company's  solicitors,  but  no  previous  appli- 
cation was  made  to  the  Company  for  their 
consent.  The  Vice  Chancellor  ordered, 
that  the  Company  should  pay  into  court  a 
sum  of  2,000/.  Application  was  now  made 
to  his  Honour,  on  behalf  of  the  Company, 
that  that  part  of  the  order  might  be  varied. 

The  Solicitor  General^  Sir  Charles  We* 
therell,  Mr.  Wyattf  and  Mr.  Lloyd,  for 
the  Company,  contended,  that  after  a 
trial  at  law  was  directed  between  the 
defendants,  the  bill  was  virtually  ended 
as  to  the  plaintiff — Jnonymnn$  case  (3). 
The  plaintiff  was  right  in  filing  a  bill  of 
interpleader,  because  there  were  two  claim- 
ants ;  otherwise  a  bill  of  interpleader  would 
be  no  convenience  or  protection  to  any 
party. 

[ITie  VicB  Chancellor. — ^A  person  is 
entided  to  file  a  bill  of  interpleader,  where 
two  parties,  either  by  bringing  or  threat- 
ening to  bring  an  action,  make  a  demand 
for  the  same  thing.  The  fact  of  there 
being  two  claims,  is  the  ground  on  which 
an  injunction  is  obtained  to  prevent  two 
actions  being  brought.  But  when  it  has 
been  settled,  as  between  the  co-defendants, 
that  one  of  them  is  right,  the  party  who 
has  filed  his  bill  has  the  benefit  of  it,  as 
against  the  defendant  who  was  wrong:  but, 
because  to  that  extent  and  for  that  purpose, 
he  has  obtained  an  injunction  against  the 
plaintiff  at  law,  who  is  the  successful  de- 
fendant in  equity,  why  should  that  latter 
party  be  in  a  worse  situation  than  if  the 
plaintiff  had  never  filed  a  bill  of  inter- 
pleader ?  The  only  thing  intended  by  this 
order  was  to  place  Campion,  who  had  con- 
fessedly originally  a  right  to  prosecute  an 
action  against  the  East  India  Company,  in 
the  same  position  that  he  would  have  been 
in,  if  the  East  India  Company  had  not  filed 
this  bill.] 

In  Wy.  Pr.  Reg.  79,  it  is  said,  "  If  a 
cause  has  been  heard  upon  a  bill  of  inter- 
pleader^  and  a  trial  at  law  directed  to  settle 

(3)  1  Ven.  351. 


the  right  between  the  defendants,  there  is 
an  end  of  the  suit  as  to  the  plaintiff;*'  and 
in  Mitford's  Eq.  Treat.  50,  n.,  **  where  tlie 
whole  subject  (of  a  bill  of  interpleader)  is 
money,  and  the  same  has  been  paid  into 
court,  and  the  cause  heard,  the  suit  is  at 
an  end,  so  far  as  the  plaintiff  is  concerned." 
If  the  matter  in  dispute  had  been  some 
specific  chattel,  as  a  horse,  it  would  have 
been  hard  on  the  successful  defendant  to 
have  been  deprived  of  the  use  of  it  till  the 
suit  was  elided,  but  he  would  have  no  claim 
as  against  the  plaintiff,  in  respect  of  the 
hardship.  The  defendants  might  prolong 
litigation  by  collusion,  and  then  claim  an 
arrear  of  interest  from  the  plaintiff.  There 
may  have  been  collusion  in  the  present  case. 
The  delay  was  occasioned  by  Baze.tt  &  Co., 
and  they  should  be  required  to  refund  the 
2,000^.  received  by  them  from  the  Company, 
as  they  were  ordered  to  do  by  the  decree 
of  the  Master  of  the  Rolls. 

Mr.  Knight  and  Mr.  Wigram  appeared 
for  Mr.  Campion  ;  and — 

Sir  IV.  Home  and  Mr.  Teed,  for  Messrs. 
Bazett  &  Co. ;  but  the  Vice  Chancellor  de- 
livered judgment  without  calling  for  any 
arguments  for  those  parties. 

The  Vice  Chancellor. — This  case  is 
of  great  importance.  The  East  India  Com- 
pany became  holders  of  goods,  which  were 
sold  for  a  sum  exceeding  5,000/. ;  and 
Campion  claimed  a  lien  on  the  proceeds  of 
the  goods  for  something  in  respect  of  the 
freight  of  the  vessel ;  and  Bazett  &  Co., 
being  the  consignees  of  the  goods,  claimed 
the  proceeds  of  them.  Before  the  action 
was  brought,  a  sura  of  849/.  was  paid  by 
the  East  India  Company  to  Mr.  Campion  ; 
and  3,000/.  was  also  paid  by  them  to  Ba- 
zett &  Co.,  but  that  was  paid  without  any 
sort  of  privity  or  acquiescence  on  the  part 
of  Campion.  Campion  then  brings  an  ac- 
tion, not  for  the  specific  sum  of  money 
which  was  the  residue  of  the  money  receiv- 
ed by  the  East  India  Company,  but  for  the 
residue  of  the  money  which  was  due  on  the 
charter-party ;  and  it  happened  that,  at  the 
time  of  the  action,  the  sum  was  1,700/., 
and  there  was  interest  which  made  it  1,900/. 
It  was  plain  to  the  East  India  Company, 
that  the  action  was  brought  for  a  sum  which 
increased  de  die  in  diem^  until  payment :  it 
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was  not  like  a  demand  for  a  specific  sub- 
ject, as  a  horse,  but  the  demand  was  one 
which  increased  from  day  to  day.     Now, 
what  the  demand  was,  which  Bazett  &  Co. 
made  on  the  East  India  Company,  has  no- 
thing to  do  with  the  question.     All  that 
Campion   wanted   was,   that   his  demand 
should  be  satisfied  by  the  Company :  and 
because  he  brought  an  action,  and  Bazett 
&  Co.  threatened  an  action,  the  Company 
filed  a  bill  of  interpleader,  and,  for  their 
own  benefit,  made  the  two  defendants  de- 
termine between  themselves,  under  the  di- 
rection of  this  Court,  who  was  entitled  to 
the  proceeds  of  the  sale  of  the  goods.  The 
East  India  Company  asked,  that  the  question 
should  be  determined  in  this  Court ;  and  be- 
cause they  stood  in  the  character  of  plain- 
tiffs, they  obtained  an  injunction,  which 
could  only  be  maintained  against  a  person 
on   the  ground,  that  he  and  some  other 
person  were,  at  the  same  time,  making  a 
demand  for  the  same  thing.    It  was  grant- 
ed at  the  request  of  the  plaintiffs ;  and,  but 
for  the  demand  of  Bazett  &  Co.,  there  was 
no  equity  to  maintain  it  as  between  the 
East  India  Company  and  Campion. — [His 
Honour  here  referred  to  the  different  pro- 
ceedings, which  had  taken  place  in  the 
course  of  the  suit,  and  the  trials  at  law,  as 
proving  that  no  collusion  could  have  exist- 
ed.]— The  verdict  on  the  last  trial,  in  the 
Common  Pleas,  was  for  Campion;  and  it 
having  been  thus  determined  that  he  was 
justified,  in  point  of  law,  in  bringing  his 
action,  but  which  was  stayed  for  so  many 
years,  Campion  applies  that  he  may  be,  in 
fact,  put  in  the  same  situation  against  the 
East  India  Company  as  if  they  had  never  pre- 
vented him  from  proceeding  with  his  action. 
The  question  then,  is,  whether  it  is  compe- 
tent for  this  Court  so  to  deal  with  the  East 
India  Company  who  have  volunteered  to 
come  here  as  plaintiffs,  as  to  put  them  in 
the  same  situation  with  respect  to  Campion, 
as  if  the  Court  had  never  interfered.    The 
injunction  of  this  Court  shoidd  not  operate 
to  the  prejudice  of  the  party  who  might 
bring  the  action  at  law.    Thus,  in  the  case 
of  an  interpleading  bill   by  the  obligor 
on  a  bond,  when  this  Court  has  dissolved 
an  injunction  against  the  obligee,  it  will 
take  care  he  shall  be  placed  in  a  better 
situation  than  he  otherwise  would  be  in. 


because  it  will  allow  him  to  recover  inter- 
est beyond  the  amount  of  the  penalty  of 
the  bond.  This  was  decided  in  the  case  of 
Gra»tt  V.  Grant  (4).  If  a  party,  for  his  own 
benefit,  without  any  equity  as  against  the 
defendant,   but  merely  because  of  some 
circumstance  over  which  the  defendant  has 
no  controul,  obtains  an  injunction  against 
him,  and  if,  in  the  course  of  the  proceed- 
ings, which    the    plaintiff  commenced,  it 
turns  out  that  the  defendant  was  right  ori- 
ginally as  between  himself  and  the  plain- 
tiff*, the  Court  will  put  him  in  the  same 
situation  as  if  it  had  never  granted  an  in- 
junction.    And  it  appears  to  me  as  plain  as 
possible,  that  this  is  the  principle  on  which 
the  Court  proceeds ;  and  my  opinion  is,  that 
the  order  which  is  complained  of  was  right. 
It  was  further  said,  that  the  deficiency 
in  the  fund  in  court  to  meet  Campion's 
claim,  ought  to  be  made  good  by  Bazett  & 
Co. ;    but  no  argument  was  offered,  why 
the  Court  should  interfere  against  Bazett 
&  Co.  All  the  authority  which  was  brought 
forward  in  support  of  such  a  proposition, 
was  the  decree  of  the  Master  of  the  Rolls, 
which  was  reversed  by  the  House  of  Lords. 
My  reason  for  not  interfering  with  the  sum 
of  2,000/.,  which  had  been  paid  by  the  East 
India  Company  to  Bazett  &  Co.,  was,  that 
it  was  a  transaction  with  which  Campion 
had  nothing  to  do.  The  Company  thought 
proper  to  pay  2,000/.,  and  I  was  not  aware 
that  anything  existed  which  would  enable 
the  East  India  Company  to  recover  at  law 
from  Bazett  &  Co.  the  sum  paid.     I  take 
the  rule  of  law  to  be,  that  where  a  person 
makes  a  demand,  and  at  the  time  the  cir- 
cumstances of  the  case  are  known  to  the 
person  to  whom  the  demand  is  made,  if  he 
pays  he  cannot  recover :  and  there  were  no 
circumstances  before  me  to  shew,  that  the 
East  India  Company  might  recover  what 
they  paid  to  Bazett  &  Co. ;  and  I  consider- 
ed that  the  payment  of  that  sum  was  the 
same  as  if  the  East  India  Company  had 
made  a  present  of  it  to  them. 

« 

"Sou. — His  HoDoar's  j  adgment  htviog  been  shortly 
afterirardf  inrolled,  a  petition  of  appeal  has  beoo 
presented  to  the  House  of  Lords. 

(4)  3  Rttss.  598 ;  s.  c.  3  Sim.  340. 
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SQUIRE  V.  CAMPBELL. 


Injunction — Evidence — Lease. 

A  treaty  was  entered  into  with  the  Com^ 
missioners  of  Woods  and  Forests  for  the  lease 
c/a  piece  (^ground  in  the  line  of  an  intended 
new  street^  and  which  the  Commissioners  were 
empowered  by  act  of  parliament  to  demise. 
Upon  the  treaty,  a  parliamentary  plan  was 
shewn  to  the  lessee^  on  which  the  new  street 
was  distinguished  by  a  line,  and  the  space 
between  the  piece  of  ground  demised  ana  the 
opposite  houses,  being  100  feet  in  width,  was 
left  open,  A  lease  was  executed,  and  in  it 
the  ground  demised  was  described  as  being 
on  the  north  side  of  a  new  street  then 
forming  ;  but  no  mention  was  made  of  the 
parUamentary  plan.  The  Commissioners 
of  Woods  (Old  Forests,  and  the  Commis* 
sioners  of  Paving  for  the  parish,  consented 
to  the  erection  of  a  pedestal  and  statue  in 
this  open  space,  leaving,  however,  between 
such  erection  and  the  ground  demised,  a 
space  of  equal  width  with  the  rest  of  the  new 
street : — Held,  reversing  the  order  of  the 
Vice  Chancellor,  that  the  lessee  was  not  en- 
titled to  an  injunction  to  restrain  the  pro-' 
posed  erection. 

Quaere — Whether  parol  evidence  was  ad' 
wttssible  in  aid  of  the  lessee's  title. 

The  mere  exhibition  by  a  lessor  of  a  plan 
of  Ins  property,  at  the  time  of  demising  part 
of  it,  does  not  amount  to  an  engagement  that 
the  rest  of  the  property  so  exhibited  shall 
continue  in  the  same  state  as  then  represented. 

In  1821,  the  Commissioners  of  Woods 
and  Forests,  in  pursuance  of  powers  given 
to  them  by  the  53  Geo.  3.  c.  121  (I),  re- 
solved to  make  a  new  street,  now  called 
Pall  Mall  East,  being  a  continuation  of 
Pall  Mall,  passing  by  the  Haymarket  to 
the  Church  of  St.  Martin  in  the  Fields. 
The  Honourable  Douglas  Kinnaird  and 
the  plaintiflf  Mr.  Squire  thereupon  applied 
to  the  Commissioners  for  a  lease  of  a  plot 
of  ground  in  the  new  street ;  and  the  bill 
alleged,  and  the  affidavit  of  Mr.  Squire  and 
Mr.  Williams  (another  of  the  plaintiffs) 

(1 )  Tbis  was  tbe  act  under  which  Regent  Street 
WW  formed,  and  the  other  improTements  in  that 
aeighboarbood  completed. 

New  SEaiES,  VI. — ^Chanc. 


stated,  that,  upon  the  treaty  for  the  said 
lease,  the  said  lessees  were  shewn  the  plan 
required  by  the  act  before  mentioned  to 
be  formed,  of  the  intended  new  street  and 
parts  adjacent ;  by  which  plan  it  appeared, 
that  the  space  in  front  of  the  ground  pro- 
posed to  be  demised,  and  which  was  for- 
merly occupied  by  houses,  was  to  be  quite 
open  and  free  from  all  obstructions ;  and 
that  a  public  carriage-way  was  to  run  in 
front  of  the  houses  intended  to  be  built  on  ^ 
the  north  side  of  the  said  new  street,  towards 
St.  Martin's  Church  ;  and  that,  upon  the 
said  treaty,  it  was  represented  and  stated 
to  them,  that,  between  that  plot  of  ground 
and  the  opposite  houses  in  Cockspur  street, 
a  free  passage  would  be  left  of  above  100 
feet  for  carriages  and  passengers,  and  which 
was  considered  necessary  in  consequence 
of  the  immense  traffic  in  that  part  of  the 
town,  and  of  its  being  one  of  the  greatest 
thoroughfares  in  London. 

Upon  the  faith  of  such  plan,  and  relying 
upon  such  representations,  Mr.  Kinnaird 
and  Mr.  Squire  agreed  to  take  a  frontage 
ofSZ  feet  2  inches  on  the  north  side  of  the 
new  street  at  an  annual  rent  of  four  guineas 
a  foot ;  and  by  an  indenture  of  lease,  bear- 
ing date  the  5th  of  July  1824,  a  piece  of 
ground  was  accordingly  demised  to  Mr. 
Kinnaird,  with  a  frontage  next  the  new 
street  of  57  feet  S  inches,  for  ninety-nine 
years,  from  April  1821,  at  an  annual  rent 
of  2S9L  Ss.  from  the  expiration  of  the  first 
two  years;  and  by  another  indenture  of 
the  same  date,  the  adjoining  piece  of  ground 
was  demised  to  Mr.  Squire,  also  for  nine- 
ty-nine years,  from  April  1821,  at  an  an- 
nual rent  of  1 12/.  17«.  Qd.  from  the  expi- 
ration of  the  first  two  years.  The  ground 
was  described  as  being  on  the  north  side 
of  a  new  street  then  forming,  called  Pall- 
Mall  East,  and  intended  as  a  continuation 
of  Pall-Mall  from  the  Haymarket  towards 
St.  Martin's  Church,  and  fronting  towards 
the  south  on  the  said  new  street ;  and  re- 
ference was  made  to  a  plan  in  the  margin 
of  the  lease ;  in  which  plan  the  space  be- 
tween the  grpund  demised  and  Cockspur 
street  was  not  in  any  way  described.  Mr. 
Kinnaird  and  Mr.  Squire  afterwards  built 
two  houses  on  those  pieces  of  ground,  at 
an  expense  exceeding  20,000/. ;  one  of 
which  had  been  used,  ever  since  the  time 
of  its  completion,  as  the  banking-house  of 
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Messrg.  Ransom  &  Co.,  and  the  other 
house  was  the  private  residence  of  Mr. 
Squire,  one  of  the  partners  in  that  firm. 

A  committee  of  nohlemen  and  gentle- 
men had  heen  formed,  and  a  subscription 
raised,  for  the  purpose  of  erecting  a  national 
monument  to  the  memory  of  George  III. ; 
and  at  the  request  of  the  committee,  Mr. 
Wyatt  had  completed  an  equestrian  statue 
of  that  monarch,  which  it  was  now  pro- 
posed to  erect  on  the  open  space  in  Pall 
Mall  East.  The  consent  of  the  Commis- 
sioners of  Woods  and  Forests,  and  also  of 
the  Commissioners  of  the  Paving  Board  of 
the  Parish  of  St.  Martin,  had  been  ob- 
tained; and  Lieut.-Gen.  Sir  John  Camp- 
bell, the  honorary  secretary  of  the  commit- 
tee, employed  Mr.  Nowell,  a  builder,  who 
was  the  second  defendant  on  this  record, 
to  build  a  pedestal  for  the  statue,  and 
Nowell  had  commenced  the  necessary  ex- 
cavations for  that  purpose.  The  plaintifTs, 
who  consisted  of  the  partners  in  the  bank- 
ing-house of  Messrs.  Ransom  &  Co.,  and 
the  executors  of  a  late  partner  in  whom 
the  lease  of  the  house  was  vested,  consi- 
dering their  property  would  be  deterio- 
rated by  having  the  statue  placed  in 
front  of  their  houses,  filed  a  bill  against 
Sir  John  Campbell,  Nowell,  and  the  Com- 
missioners of  Woods  and  Forests,  and  the 
Commissioners  of  Paving,  and  also  against 
the  Attorney  General,  for  an  injunction  to 
restrain  the  erection  of  this  pedestal  and 
statue. 

The  bill  stated,  that  the  railing  round 
the  pedestal  was  intended  to  be  within  SS 
feet  of  the  foot  pavement  in  front  of  the 
said  two  houses:  that  the  pedestal  and 
statue  and  railing  would  altogether  occupy 
a  space  of  22  feet  in  length  and  15  feet  in 
width ;  the  consequence  of  which  would  be, 
that  the  said  footpath  would  be  completely 
obstructed,  and  the  most  serious  accidents 
might  happen  from  the  collision  of  car- 
riages, the  traffic  and  thoroughfare  along 
the  said  new  street  and  open  space  being 
BO  very  great,  and  foot  passengers  would 
be  exposed  to  the  greatest  peril :  that  the 
plaintiffs  memorialized  the  Commissioners 
of  Woods  and  Forests  not  to  allow  such 
an  obstruction ;  but  they  received  an  an* 
awer  from  them,  that  they  had  no  jurisdic- 
tion over  the  piece  of  ground  on  which  the 
statue  was  to  be  placed :  that  the  Commis- 


sioners of  Paving  at  first  refused  their 
permission  to  break  up  the  surface  for  the 
erection  of  the  pedestal,  unless  they  had 
some  guarantee  for  the  expenses  of  light- 
ing and  sweeping  round  it,  and  keeping  it 
in  repair;  but  the  Commissioners  of  Woods 
and  Forests  having  undertaken  those  ex- 
penses, the  Commissioners  of  Paving  con- 
sented that  the  surface  should  be  broken 
up :  that  since  the  erection  of  the  hoards 
for  the  erection  of  the  pedestal,  the  street 
had  been  frequently  obstructed,  so  as .  to 
cause  a  stoppage  of  the  carriages  before 
the  doors  of  the  said  houses  in  Pall-MaU 
East;  and  the  free  access  to  Charing  Cress, 
and  to  Trafalgar  Square,  and  St.  Martin's 
Lane,  which  before  existed  for  the  inha- 
bitants of  the  said  street,  had  been  im- 
peded, their  light  obstructed,  and  their 
easement  encroached  upon  :  that  their 
houses  would  be  injured  in  value :  that  the 
erection  of  the  pedestal  or  statue  would  be 
a  public  nuisance,  and  would  be  a  place  of 
resort  for  idle  characters,  and  the  recepta- 
cle of  all  sorts  of  filth  immediately  oppo- 
site the  houses  on  the  north  side  of  the 
said  new  street,  from  which  it  would  only 
be  distant  SS  feet,  and  the  remainder  of 
the  distance  would  be  rendered  perfectly 
useless  for  carriages,  15  feet  thereof  being 
occupied  by  the  railing  of  the  pedestal, 
unless  the  footpath  should  be  in  a  great 
degree  sacrificed  and  abandoned. 

.The  inhabitants  of  several  of  the  houses 
in  the  neighbourhood  at  first  opposed  the 
erection  of  this  statue ;  but,  with  the  ex- 
ception of  the  plaintiffs  and  three  or  four 
other  persons,  they  had  now  all  withdrawn 
their  opposition. 

An  injunction  had  been  granted  by  the 
Vice  Chancellor  against  Sir  John  Campbell 
and  Mr.  Nowell,  on  an  ex  parte  application, 
in  the  terms  of  the  prayer  of  the  bill ;  and 
on  a  motion  being  afterwards  made  to  dis- 
solve that  injunction,  his  Honour  was  of 
opinion  that  it  ought  to  be  continued. . 

The  defendants  now  moved,  before  the 
Lord  Chancellor,  to  dissolve  the  injunction. 

Sir  Charles  fVetherell,  Mr,  Jacobs  and 
Mr,  Bethell,  in  support  of  the  motion. — 
The  plaintiffs  contend  they  are  entitled  to 
this  injunction  on  three  grounds — namely, 
contract,  private  nuisance,  and  public  nui- 
sance. As  to  the  first  ground,  there  is  no 
covenant  in  the  lease  that  this  space  shouU 
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be  left  open ;  nor  is  it  alleged  that  any  such 
covenant  was  ever  intended  to  be  intro- 
duced into  it,  or  that  the  plaintiflTs  could 
insist  on  having  a  new  lease  containing 
such  a  covenant — Lordlrnham  v.  Child  {2). 
The  Commissioners  might,  if  they  had 
thought  proper,  have  continued  the  houses 
on  the  opposite  side  of  the  new  street  up 
to  the  place  where  this  statue  is  to  be 
placed,  provided  they  lefl  a  carriage-way 
as  wide  as  the  rest  of  the  street.  And 
even  an  express  covenant  not  to  build 
here,  would  not  prevent  the  erection  of 
the  statue,  for  such  an  erection  would  not 
be  within  the  spirit  of  the  covenant-r-The 
Duke  of  Bedford  v.  the  Trustees  of  the 
British  Museum  (3)  :  otherwise  this  Court 
might  be  called  on  to  prevent  the  Commis- 
sioners from  putting  up  a  lamp-post  or  a 
pump.  The  plan  referred  to  in  the  act  of 
parliament,  and  which  these  plaintiffs  saw 
before  their  lease  was  granted  to  them, 
shewed  the  houses  which  were  to  be  pulled 
down  as  well  as  the  proposed  improvements, 
and  was  chiefly  for  the  protection  of  per- 
sons whose  property  was  to  be  taken  under 
the  provisions  of  the  act.  The  Commis- 
sioners were  not  empowered  to  take  any 
property  which  was  not  marked  in  that 
plan ;  but  they  were  not  prevented  from 
making  alterations  in  the  new  streets  within 
certain  limits.  The  parliamentary  plan 
formed  no  part  of  this  contract — Higgin^ 
son  V.  Clowes  (4).  In  Rankin  v.  Hwkis" 
son  (5),  an  injunction  was*  granted ;  but 
there  was  a  distinct  contract  in  that  case, 
and  no  lease  had  been  executed.  The 
party  who  exhibits  a  plan  is  not  thereby 
bound  to  execute  all  which  the  plan  repre- 
sents— Feoffees  of  Heriofs  Hospital  v.  Gib^ 
son  (6).  Instead  of  the  statue  being  a 
public  nuisance,  the  numerous  erections  of 
a  similar  description  in  different  parts  of 
the  metropolis — as  at  Waterloo  Place,  Far- 
ringdon  Street,  and  other  places — shew 
that  it  would  afford  protection  to  pas- 
sengers, and  be  a  public  benefit.  Or  if  it 
should  prove  a  nuisance,  it  would  be  a 
matter  for  the  Quarter  Sessions  to  deal 

(«)  1  Bra  C.C.  9f . 

(5)  9  Mjl.  &  K.  567 ;  8.  c.  3  Uw  J.  Rep,  (M3.) 
Cbaoc.  133. 

<4)  15  Yes.  516. 

(5)  4  Sim.  13. 

(6)  9  Dow,  SOU 


with,  and  is  not  a  fit  subject  for  an  injunc- 
tion of  this  Court —  Crowder  v.  Tinkler  (7). 
In  The  Fishmongers*  Company  v.  the  East 
India  Company  (8),  it  was  established,  that 
this  Court  will  not  interfere  where  there  is 
merely  a  trifling  degree  of  inconvenience 
or  nuisance.  The  subject  of  complaint  in 
that  case  was  the  darkening  of  lights ;  and 
Lord  Hardwicke  says:  '* It  is  not  sufficient 
to  say,  it  will  alter  the  plaintiff's  lights. 
It  is  true,  the  value  of  the  plaintifTs  house 
may  be  reduced,  by  rendering  the  prospect 
less  pleasant ;  but  that  is  no  reason  to 
hinder  a  man  from  building  upon  his  own 
ground." 

Mr,  Wigram  and  Mr,  Lynch^  in  support 
of  the  injunction.  —  The  commissioners 
agreed  to  demise  a  plot  of  ground  abutting 
on  a  new  street.  Now,  if  it  can  be  sh^wn 
what  that  new  street  was  intended  to  be, 
and  the  parliamentary  plan  be  made  to 
operate  at  all,  it  will  then  operate  alto- 
gether. And  if  this  space  was  lef^  open  on 
that  plan,  there  is  then  a  clear  case  for  the 
jurisdiction  of  the  Court,  and  no  building 
whatever  will  be  permitted,  by  which  that 
space  would  be  in  any  way  obstructed.  In 
order  to  shew  what  the  intended  street 
was,  the  Court  will  admit  parol  evidence—* 

Saunderson  v.  Jackson^  %  Bos.&  Piil.  238. 

Hodges  V.  Horsfall,  I  Russ.  &  Myl.  116* 

Shortrede  v.  Cheeky  1  Ad.  &  El.  57 ;  s.  c» 
3  Law  J.  Rep.  (n.s.)  K.B.  124. 
The  legal  estate  in  this  groupd  is  not  in 
the  Commissioners  of  Woods  and  Forests 
or  in  the  Commissioners  of  Paving.  Their 
consent,  therefore,  to  the  erection  of  the 
statue  confers  no  right  on  the  defendants. 
The  obstruction  which  any  erection  to  this 
extent,  and  with  iron  railing  round  it,  will 
create,  must  necessarily  be  a  nuisance  to 
the  public  generally,  and  the  same  cause 
will  of  course  affect  more  seriously  and 
directly  the  occupiers  of  all  the  neigh- 
bouring houses. 

July  27. — The  Lord  Chancellor. — This 
is  an  application  to  dissolve  an  injunction 
granted  by  the  Vice  Chancellor,  to  restrain 
two  of  the  defendants  from  erecting  a  statue 
on  the  ground  between  Cockspur Street  and 
Pall  Mall  East.  The  view  I  take  of  the 
merito  of  the  case,  makes  it  unnecessary 

(7)  19  Ves.  619. 

(8)  1  Diok.  163. 
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for  me  to  observe  on  the  singularity  of 
granting  an  injunction  against  two  persons 
who  have  no  interest  in  the  property  in 
question,  an^  who  are  made  parties  to  the 
cause,  simply  on  the  ground  that  they  have 
acted  under  the  direction  of  those  who 
claim  to  have  the  property  vested  in  them. 
Sir  John  Campbell,  who  is  proceeding  in 
erecting  this  statue,  under  the  direction  of 
the  committee  by  whom  the  subscription  is 
made,  has  obtained  the  consent  of  the 
Commissioners  of  Paving,  and  also  the 
consent  of  the  Commissioners  of  Woods 
and  Forests ;  at  least,  the  consent  of  the 
Commissioners  of  Woods  and  Forests  so 
far  as  this,  that,  if  the  statue  shall  be 
erected,  they  have  provided  for  lighting  it 
and  keeping  it  in  repair.  He  may,  there- 
fore, be  supposed  to  have  the  consent  of 
the  Commissioners  of  Woods  and  Forests, 
who  represent  the  Crown,  and  the  consent 
of  the  Commissioners  of  Paving,  who  have, 
under  certain  acts  of  parliament,  the  con- 
troul  of  the  surface  of  the  street.  It  ap- 
pears, that  the  leases,  under  which  the 
plaintiffs  hold,  are  of  1824  ;  and,  upon 
looking  through  th«  leases,  I  find  that  the 
only  part  which  affects  the  question  before 
me  is  that  part  to  which  my  attention  was 
drawn  during  the  argument,  which  de- 
scribes the  premises,  and  the  plan  in  the 
margin  of  the  leases.  The  premises  in 
question  are  described — [his  Lordship  read 
the  description], — and  reference  is  made  to 
the  plan  in  the  margin.  That  plan  exhibits 
the  ground  plan  of  the  intended  houses,  but 
it  does  not  exhibit  the  place  in  question. 
There  is  delineated  on  the  plan  only  a 
straight  line  in  front  of  the  houses,  to  mark 
the  continuation  of  Pall  Mall.  The  lease, 
therefore,  assists  the  plaintiffs*  case  only  as 
it  describes  the  land  as  being  in  the  new 
street  and  fronting  on  that  street.  If  the 
proposed  erection  would  interfere  with  this 
description,  so  as  to  be  in  violation  of  the 
terms  of  the  demise,  a  question  would  arise 
very  different  from  that  which  I  have  now 
to  deal  with,  and  on  which  it  is  unnecessary 
to  give  my  opinion.  If  the  erection  is  at 
all  in  the  new  street  in  continuation  of  Pall 
Mall,  at  all  events  it  does  not  interfere  with 
that  street  so  as  to  render  the  description 
of  the  demised  land  as  fronting  that  street 
no  longer  applicable.  Upon  the  lease, 
therefore,  without   resorting  to  extrinsic 


evidence,  the  plaintiffs  have  no  right  to 
what  they  claim ;  and,  indeed,  their  case 
does  not,  either  on  the  pleadings,  the  af{i« 
davits,  or  the  arguments,  rest  on  the  lease 
alone.  The  locus  in  quo  lies  between  Pall 
Mall  East  and  Cockspur  Street.  It  is  not 
Pall  Mall  East  more  than  Cockspur  Street, 
and  is  beyond  the  boundary  of  the  continua- 
tion of  Pall  Mall  East :  but  if  the  line  of 
that  street  had  been  continued,  it  would 
have  been  in  the  line  of  the  present  erection. 

Another  question  is,  whether  other  evi- 
dence in  aid  of  the  plaintiffs'  title  is  admis- 
sible ;  and  if  so,  how  far  it  establishes  their 
case.  The  act  of  53  Geo.  S,  c.  121,  which 
is  their  first  piece  of  evidence,  provided 
that  plans  of  the  projected  improvements 
should  be  prepared  and  deposited  in  cer- 
tain places  where  they  were  to  be  open  to 
the  access  of  the  public ;  but  this  provi- 
sion for  the  deposit  of  the  plans,  were  for 
the  purpose  of  enabling  the  commissioners 
to  make  the  new  street  and  purchase  the 
old  houses  in  the  line  of  them.  It  was  to 
operate  between  the  public  and  the  owners 
of  the  old  houses,but  does  not  apply  to  houses 
to  be  erected  or  land  to  be  demised.  An  act 
of  parliament  may  form  a  contract  between 
those  who  deal  under  its  provisions,  but 
the  Commissioners  of  Woods  and  Forests, 
when  they  had  acquired  the  property,  were 
to  deal  with  future  tenants  under  the  powers 
vested  in  them  as  such  commissioners. 
Their  dealings  with  such  tenants  were  not 
within  this  act.  The  act,  therefore,  does 
not  aid  the  plaintiffs'  case,  except  that  it 
shews  that  plans  were  to  be  made,  and, 
therefore,  confirms  their  statement,  that 
some  were  exhibited  to  them  at  the  time 
when  they  made  the  agreement  to  take 
leases — [His  Lordship  read  the  affidavit  of 
Squire  and  Williams,  stating,  that  it  was 
represented  on  the  treaty  for  the  lease  that 
the  space  would  be  left  open]. 

This  affidavit  does  not  state  who  made 
the  representation,  or  who  shewed  the 
plan,  or  what  it  was ;  but  I  will  suppose  it 
to  state  that  the  plan  was  shewn  by  some 
person  authorized  to  act  for  the  lessors, 
and  that  it  shewed  such  a  space  as  there 
has  been  up  to  this  time.  A  question  is 
then  raised,  whether,  in  the  absence  of  all 
fraud,  mistake,  or  misapprehension,  the 
mere  exhibition  of  a  plan  Df  property,  part 
of  which  a  lessee  takes,  gives  such  lessee  a 
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right  to  insist  that  all  other  parts  of  the 
property  exhibited  shall  continue  in  such 
a  state  as  is  represented  on  the  plan,  or 
shall  be  made  in  such  a  state,  although  the 
lease  itself  does  not  state  any  such  agree- 
ment. If  so,  it  will  be  so  on  the  ground  of 
contract ;  but  if  it  be  contract,  would  it 
not  apply  to  all  the  parts  exhibited  as  well 
as  to  this  particular  part?  If  it  be  con- 
tract, the  Court  is  to  enforce  compliance 
with  the  contract  in  all  its  parts,  not  acting 
on  the  principle  of  enforcing  it  in  some 
parts  where  the  plaintiff  has  a  greater  in- 
terest, and  refusing  to  enforce  it  where  it 
is  less  material;  if  it  will  enforce  it  at  all, 
it  will  'enforce  it  in  all  its  parts.  And  as 
Portland  Place  was  exhibited  on  the  plan, 
the  plaintiffs  would  be  equally  entitled  to 
call  for  the  interference  of  the  Court  in 
the  case  of  a  statue  being  erected  there,  as 
when  it  is  proposed  to  be  erected  on  the 
ground  in  question.  Such  a  proposition  is 
extravagant  and  absurd ;  and^if  the  mere 
exhibition  of  a  plan  is  to  constitute  a  con- 
tract, this  would  follow  :  a  man  may,  on 
the  sale  of  a  corner  of  his  estate,  exhibit  a 
plan  representing  his  whole  property,  in 
order  to  shew  the  position  of  the  part  sold. 
Is  he,  therefore,  to  be  tied  up  from  the 
enjoyment  and  use  of  the  rest  of  his  estate, 
and  to  keep  it  in  the  same  state  as  when  he 
exhibited  the  plan  ? 

But  if  the  injunction  is  to  be  maintained 
on  the  ground  of  contract,  how,  in  point 
of  law,  is  that  to  be  supported  ?  The  con- 
tract must  be  looked  for  dehors  the  deed, 
which  is  silent  on  the  point.  The  estate 
contracted  for  has  been  created  by  the 
lease.  New  agreements,  by  way  of  cove- 
nant, have  been  entered  into  to  secure  the 
contract.  The  plaintiff^s  case  is  not  that 
a  covenant  has  been  omitted  out  of  the 
lease  by  fraud,  misapprehension,  or  mis- 
take ;  but  that,  independently  of  what  was 
stipulated  for  by  the  agreement,  or  put 
into  the  deed,  a  separate  contract  was 
made  by  the  exhibition  of  the  plan.  But 
if  such  a  contract  can  and  did  exist,  it  was 
a  mere  parol  agreement,  and  would  merge 
in  the  written  contract  if  there  was  one ; 
and  both  would  merge  in  the  deed.  The 
case  of  Lord  Imham  v.  Child  is  very  simi- 
lar; because,  in  that  case,  there  had  been  a 
deed  in  order  that  the  objects  of  the  parties 
might  be  carried  into  effect.     There  was, 


in  that  case,  strong  evidence  of  a  contract 
having  been  made  between  the  parties,  and 
which  for  a  particular  reason  had  not  been 
inserted  in  the  deed.  But  in  this  case  there 
is  difficulty  in  proving  that  any  such  con- 
tract existed  at  all.  It  is  a  confirmed  doc- 
trine of  this  Court,  not  to  give  a  plaintiff*a 
decree  for  specific  performance  of  a  written 
contract,  with  variation  on  parol  evidence, 
although  a  defendant  may  shew  by  parol 
that  a  written  document  does  not  contain  a 
representation  of  the  written  contract — 

Woolam  V.  Hearn,  7  Ves.  211. 

The  Marquis  ofTownshend  v.  Stangroam^ 
6  Ves.  ^%S. 

Higginson  v.  Clofves, 
How  much  stronger  is  the  objection  when 
the  contract  has  been  carried  into  execu- 
tion, and  the  estate  conveyed.  It  is  true, 
the  case  was  not  attempted  to  be  supported 
on  this  ground,  but  it  came  to  this :  the 
argument  was,  that  the  lease  mentioned 
the  new  street ;  and  it  was  contended,  that 
it  was  competent  for  the  plaintiff  to  shew, 
by  parol  evidence,  what  the  new  street 
was ;  and  Hodges  v.  Hors/all,  Saunderson  v. 
Jackson,  and  Shortrede  v.  Cheek,  were  cited, 
to  support  that  proposition.  In  all  those 
cases  the  agreements  referred  to  some  other 
documents,  and  the  only  question  was  as 
to  their  identity.  There  was  not  any  at- 
tempt to  introduce  anew  term  by  extrinsic 
evidence.  Evidence  would  be  admissible 
to  remove  any  doubt  as  to  what  was  meant 
by  the  new  street,  and  to  shew  that  the 
proposed  erection  would  destroy  the  cha- 
racter of  the  thing  described  in  the  lease 
as  a  new  street ;  but  as  I  consider  the 
evidence  insufficient  for  that  object,  I  ab- 
stain from  giving  any  opinion  as  to  what 
the  result  would  have  been,  if  the  evidence 
had  been  sufficient  to  establish  that  fact. 
Of  all  cases  in  pari  materid  with  this,  one 
only  appears  to  be  in  point.  The  case  of 
The  Trustees  of  the  British  Museum  v.  the 
Duke  of  Bedford  is  not  in  point;  for  there, 
there  was  a  covenant,  and  the  question  was, 
whether  the  covenantee  could  still  claim 
the  benefit  of  it.  In  Rankin  v.  Husktsson 
the  only  question  was,  whether  an  alleged 
parol  agreement  was  sufficiently  proved  ; 
and  the  Court,  thinking  that  it  was,  made 
the  order  which  was  asked.  In  The  Feoffees 
of  Heriot^s  Hospital  v.  Gibson,  there  are 
observations  which  bear  directly  on  the 
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present  case.  That  case  was  almost  iii 
terms  the  same  as  the  present  one.  The 
Ma{(i  St  rates  of  Edinburgh  and  the  feofiees 
of  the  hospital  having  concurred  in  selling 
certain  lots  of  ground  for  building  in  the 
line  of  an  intended  new  street,  exhibited  a 
plan  of  the  street,  which  represented  cer- 
tain buildings,  not  the  property  of  the  hos- 
pital or'of  the  magistrates,  (but  which  the 
magistrates  were  empowered,  by  an  act  of 
parliament,  to  purchase  within  a  limited 
time, )  as  taken  down,  so  as  to  make  the 
new  street  of  equal  width  through  its 
whole  extent;  but  the  feu-charters  granted 
to  the  purchasers  contained  no  reference 
to  the  plan.  The  magistrates  not  having 
purchased  these  buildings  within  the  time 
limited  by  the  act,  and  being  unable  to 
complete  the  new  street  according  to  the 
plan,  one  of  the  purchasers  refused  to  pay 
to  the  magistrates  his  feu  duty.  The  case 
went  through  various  contests  in  the  Court 
of  Session,  which  Court  considered  the 
question  to  be,  whether  the  magistrates 
could  or  not,  with  reasonable  diligence  and 
at  a  reasonable  price,  have  obtained  the 
land  to  make  the  proposed  new  street. 
When  the  case  came  before  the  House  of 
Lords,  Lord  Eldon  expressed  himself  thus: 
**  It  was  perfectly  wild  to  say  that  the  mere 
exhibition  of  a  plan  was  sufficient  to  form 
a  binding  contract  One  man  might  pur- 
chase on  the  notion  that  the  intended  street 
would  soon  be  completed;  another,  per- 
haps, with  the  idea  that  it  would  not. 
But  the  whole  amounted  to  this :  '  You 
may  purchase  on  the  notion  that  this  plan 
will  be  executed,  but  all  that  we  have  any- 
thing to  do  with  IS  our  contract.'  The 
feuar  then  entered  into  a  solemn  contract, 
and  if  his  contract  contained  nothing  about 
this,  how  could  he  say  that  the  magistrates 
were  bound  by  the  plan  ?  The  feu-charter 
was  the  material  document  here,  and  must 
be  carefully  examined.  There  might  be 
such  an  obligation  in  it,  as  that  here  con- 
tended for;  but  it  appeared  to  him  that 
the  judgment  could  not  rest  on  the  ground 
which  the  Court  below  had  taken."  Lord 
Redesdale  said,  "  It  appeared  to  him  to  be 
dangerous,  when  parties  entered  into  a  con- 
tract, to  suffer  anything  to  affect  it,  which 
was  extraneous  to  what  was  in  the  contract 
itself.  There  was  no  underuking  by  the 
governors  of  the  hospital  that  this  street 


should  be  completed,  and  they  could  not, 
with  propriety,  have  entered  into  any  such 
undertaking;  for  the  effect  would  be  to 
deprive  them  of  any  benefit  from  the  pro- 
perty, except  they  compelled  the  magis- 
trates to  make  this  street*" — '*  If  they  were 
bound  at  all,  they  were  bound  whatever 
might  be  the  expense ;  and  how  the  neglect 
of  opportunity  to  purchase  at  a  reasonable 
price  came  into  question  at  all,  he  could 
not  understand.  They  were  bound,  even 
if  the  thing  became  impossible — bound,  ao 
far  as  to  be  liable  to  answer  in  damages ; 
and  it  was  only  in  the  form  of  damages 
that  the  governors  of  the  hospital  could 
proceed  against  the  magistrates.  If  there 
was  a  contract  at  all,  it  could  not  be  of  the 
nature  supposed  by  the  Court  below.  But 
he  concurred  in  the  opinion,  that  the  ex- 
hibition of  the  plan  was  no  warranty." 

Thus,  in  a  case  very  similar  to  the  pre* 
sent,  we  have  the  unqualified  opinions  of 
Lord  Eldon  and  Lord  Redesdale,  that 
where  a  contract  had  been  reduced  to 
writing,  the  existence  of  a  contract  cannot 
be  inferred  from  the  mere  exhibition  of  a 
plan.  It  is  impossible  not  to  assent  to  the 
opinions  of  those  two  learned  Judges. 

It  is  hardly  necessary  for  me  to  say 
anything  of  nuisance.  Instead  of  being  a 
public  nuisance*  I  think  the  erection  of  the 
statue  will  be  a  great  benefit  to  the  public. 
It  is  quite  immaterial  whether  a  majority 
of  the  occupiers  of  the  neighbouring  houses 
object  or  not  to  the  erection  of  the  statue. 
I  give  no  opinion  as  to  whether  it  is  likely 
to  injure  the  property  of  the  neighbour^ 
hood,  or  the  convenience  of  the  houses ; 
but  certainly  it  is  not  such  a  kind  of  pri** 
vate  nuisance  as  that  this  Court  can  inter- 
fere. It  is  not  because  the  value  of  pro- 
perty may  be  lessened,  nor  because  a 
pleasant  prospect  may  be  shut  out,  that 
this  Court  will  interfere.  There  must  be 
an  injury  very  different  in  its  nature  and 
degree  to  render  such  an  interference 
proper. 

If  the  plaintifTs  conceive  themselves  in- 
jured, all  the  other  remedies  of  the  law 
are  open  to  them ;  but,  being  of  opinion 
that  it  is  contrary  to  all  the  rules  of  this 
Court  to  interfere  in  such  a  case,  I  am 
bound  to  discharge  the  order,  and  dissolve 
the  injunction. 
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EDWARDS  V,  THE    ORAND 
JUNCTION  RAILWAY 
COMPANY. 


Injunction — Railway   Company — Agree* 
iiiflrf — Liabiliiy — Consideration. 

Tke  prejeetors  of  a  railway  were  threat- 
ened with  oppoiition  to  their  bill,  then  before 
parliament,  on  the  part  of  the  trustees  of  a 
road  under  which  the  proposed  railway  was 
to  pass.  An  agreement  was  thereupon  en- 
tertd  into  by  an  agent,  an  behalf  of  the 
projectors,  with  the  trustees  of  the  road,  that 
the  bridge  by  which  the  road  was  to  be  car^ 
ried  over  the  railway  should  be  equal  in 
width  to  the  road  there :  and  that  the  trt»- 
tees  should  offer  no  opposition  to  the  bill. 
The  trustees  did  not  oppose  the  bill,  wluch 
ins  sfierwards  passed.  The  railway  com^ 
pamy  commenced  the  construction  of  a  bridge 
of  Uss  width  than  the  road  there : — Held, 
fast,  t/ust  the  withholding  opposition  to  the 
bill  then  before  parUament,  formed  a  good 
tmsideration  for  the  agreement :  and,  se* 
condly,  that  the  railway  company  were  bouful 
to  perform  the  agreement  made  by  the  pro* 
jectarsofit  prior  to  incorporation :  and  that 
the  trustees  of  the  road  were,  therefore,  enti* 
tied  to  an  injunction  to  restrain  the  company 
from  acting  in  violation  of  the  agreement. 

This  bill  was  filed  against  the  Grand 
Junction  Railway  Company  by  l)ie  trustees 
of  the  Liyerpool»  Presoott,  and  Warrington 
roads,  on  behalf  of  themselves  and  all  other 
persons  interested  under  or  in  the  tolls  of 
thoae  roads. 

In  January  1833,  the  projectors  of  the 
Grand  Junction  Railway  made  application, 
through  Messrs.  Pritt,  Clay  &  Swift,  their 
solicitors^  to  the  trustees  of  the  Liverpool 
and  Warrington  roads»  for  their  consent  to 
the  proposed  line  of  railway  being  carried 
under  the  turnpike  road,  at  a  place  near 
Warringtcm,  called  Bank  Quay  Close,  and 
to  raise  the  road  for  that  purpose.  In  con« 
sequence  of  this  application,  the  trustees, 
at  a  monthly  meeting,  held  on  the  19  th  of 
Feb.  1833,  appointed  four  of  their  number, 
Richard  Edwards,  Thomas  Case,  John  Clare, 
and  B.  Bretherton  to  be  a  committee,  **  to 
negotiate  with  the  directors  of  the  railway 


company,  as  to  the  mode  and  terms  of 
carrying  the  proposed  railway  under  the 
turnpike  road,  and  other  questions  con- 
nected with  the  trust  in  reference  thereto ; 
with  full  power  for  such  committee,  to  con- 
clude such  an  arrangement  with  the  direc- 
tors as  might  by  them  be  deemed  most 
beneficial  to  the  interest  of  the  trust."  At 
another  monthly  meeting  of  the  trustees, 
held  on  the  19th  of  March,  it  was  ordered, 
that  that  committee  '*  be  requested  to  en- 
deavour to  effect  a  negotiation  with  the 
directors  of  the  said  railway  company, — 
and  that  such  committee  be  empowered 
generally  to  adopt  such  measures,  either 
by  opposing  the  bill  for  making  the 
said  railway  in  parliament,  or  otherwise  to 
effect  the  object  above  referred  to,  as  to 
them  might  seem  expedient,  should  their 
negotiation  terminate  unsatisfactorily." 

Some  negotiations  shortly  after  took 
place  between  Mr.  Case  and  Mr.  John 
Moss,  who  was  one  of  the  directors  of  the 
intended  company,  and  was  authorized  to 
act  on  behalf  of  the  subscribers ;  but  such 
negotiations  having  proved  unsuccessful, 
and  the  bill  by  which  the  company  was  in- 
corporated having  already  passed  the 
House  of  Conunons,  two  petitions  to  the 
Honse  of  Lords  against  the  bill  were  signed 
by  several  of  the  trustees  and  bond-holders 
and  creditors  of  the  trust,  whose  signatures 
could  be  easily  procured;,  and  application 
was  made  to  Lord  Stanley,  who  was  one  of 
the  trustees,  for  his  support  to, those  peti- 
tions, and  some  clauses  were  drawn  up 
which  the  trustees  were  desirous  of  having 
inserted  in  the  bill. 

On  the  18th  of  April  1833,  a  meeting 
took  place  at  Liverpool,  between  Mr.  Case 
and  Mr.  Rowson,  the  solicitor  of  the  trus- 
tees, on  the  one  side ;  and'  Mr.  Moss  and 
Mr.  Charles  Lawrence,  another  of  the  di« 
rectors  of  the  intended  company,  and  Mr. 
Clay,  their  solicitor,  on  the  other  side ;  and 
a  draft  of  these  proposed  clauses  was,  after 
several  alterations,  agreed  upon  by  all 
parties.  They  contained  minute  stipula- 
tions for  the  construction  of  the  bridge  at 
Bank  Quay,  under  which  the  railway  waa 
to  pass ;  and  among  other  things  provided, 
that  the  bridge  should  be  of  such  width  as 
to  leave  a  clear  and  open  space  between  the 
fences  of  such  road,  equal  to  the  width  of 
the  then  existing  road  there. 
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Mr.  Moss  then  suggested  that  it  would 
save  time,  trouble,  and  expense  to  the 
company,  if  the  insertion  of  these  clauses 
were  dispensed  with  by  the  trustees,  and 
an  undertaking  were  given,  that  an  agree- 
ment should  be  executed  to  the  same  effect. 
And  Mr.  Case,  upon  the  faith  and  under- 
standing (as  the  bill  alleged)  that  the  trustees 
should  be  in  the  same  situation  as  if  the 
clauses  had  been  actually  inserted  in  the  pro- 
posed act,  agreed  to  such  suggestion  ;  and 
thereupon  Mr.  Moss  signed  a  memorandum 
at  the  foot  of  the  draft  of  the  clauses,  in 
the  following  words :  "  I,  the  undersigned 
John  Moss,  undertake  to  execute  an  agree- 
ment to  the  effect  of  these  clauses,  so  soon 
as  the  same  is  prepared,  and  to  get  the 
same  confirmed  under  the  seal  of  the  com- 
pany intended  to  be  incorporated,  so  soon 
as  circumstances  will  permit.  This  agree- 
ment being  made  on  the  express  under- 
standing, that  there  shall  not  be  any  oppo- 
sition to  the  bill  now  in  parliament,  either 
by  the  trustees  of  the  roads  from  Liverpool 
to  Warrington,  or  the  mortgagees  of  the  tolls 
on  the  said  roads.  And  this  agreement  is 
to  be  void  on  my  delivering  to  the  said 
road  trustees  or  their  clerk  the  engagement 
of  the  intended  company  to  the  same  effect. 
—John  Moss,  Liverpool,  18th  of  April 
1833."  And  immediately  below  this  memo- 
randum,  another  memorandum  was  signed 
by  Mr.  Case,  in  the  following  words: — 
**  I  recommend  the  trustees  to  confirm  the 
above  agreement." 

A  question  was  raised,  whether  this 
agreement  entered  into  with  Mr.  Moss  had 
been  adopted  by  the  body  of  the  trustees  ; 
and  subsequent  communications  between 
the  parties  were  mentioned  in  the  bill,  and 
were  also  stated  in  the  affidavits  at  con- 
siderable length.  The  Lord  Chancellor,  in 
his  judgment,  held,  that  the  trustees  had 
adopted  the  agreement;  it  is,  therefore, 
unnecessary  now  to  set  out  the  particulars 
with  greater  minuteness. 

On  the  20th  of  April,  Mr.  Rowson  sent 
to  the  solicitors  of  the  company  the  draft 
of  a  deed  of  covenant,  to  carry  this  agree- 
ment into  effect,  and  in  three  or  four  days 
that  drafl  was  returned  with  some  marginal 
observations ;  but  no  further  communica- 
tion on  the  subject  took  place.  All  oppo- 
sition to  the  bill  on  the  part  of  the  trustees 
was  withdrawn,  and  the  bill  received  the 


royal  assent  on  the  6th  of  May  1833(1). 
Among  the  persons  named  in  it  as  subscri- 
bers to  the  undertaking,  were  Mr.  Moss 
and  Mr.  Lawrence.  The  55ih  section  of 
the  act  enacted,  "that  where  any  bridge 
should  be  erected  for  carrying  any  public 
road  over  the  said  railway,  the  road  over 
such  bridge  should  be  formed,  and  should 
at  all  times  be  continued  of  such  width  as 
to  leave  a  clear  and  open  space  between 
the  fences  of  such  road  of  not  less  than  fif- 
teen feet. 

Some  time  after  the  act  had  been  passed, 
it  was  proposed  to  adopt  another  line  of 
road,  whereby  the  crossing  at  Bank  Quay 
would  have  been  avoided.  The  old  line 
was,  however,  ultimately  adopted ;  and  in 
March  1836,  the  railway  company  began  to 
make  a  bridge  at  Bank  Quay.  The  road 
at  that  spot  was  of  the  width  of  fifty  feet, 
and  had  been  widened  some  years  before 
at  a  considerable  expense  by  the  trustees ; 
and  the  bridge  which  the  company  pro- 
posed to  build  there,  was  of  the  width  of 
thirty  feet  only,  and,  consequently,  would 
have  diminished  the  width  o£  the  road 
twenty  feet,  for  a  distance  of  about  300 
yards. 

The  bill  prayed,  that  the  figreement  of 
the  1 8th  of  April  1833,  might  be  declared 
binding  on  the  company,  and  that  they 
might  be  decreed  to  execute  a  proper  deed 
conformably  thereto :  and  that  the  company 
might  be  restrained  from  making  or  con- 
tinuing any  road  at  Bank  Quay  which  should 
not  be  of  such  width  as  to  leave  a  clear 
and  open  space  between  the  fences  of  such 
road  equal  to  the  width  of  the  road  there, 
when  the  said  act  passed,  and  from  making 
any  bridge,  road,  or  viaduct,  contrary  to,  or 
otherwise  infringing  the  said  agreement  of 
the  18  th  of  April  1833,  or  the  clauses 
therein  referred  to. 

The  Vice  Chancellor  granted  an  ex 
parte  injunction  against  the  company,  in  the 
words  of  the  bill  as  stated  before ;  and  on 
the  2£nd  of  June,  a  motion  to  dissolve  that 
injunction  was  refused  by  his  Honour. 
The  company  now  appealed  to  the  Lord 
Chancellor. 

Mr*  Jacob  and  Mr,  S.  Sharpe,  in  support 
of  the  motion  to  dissolve  the  injunction. — 


(1)  Tb«  act  by  which  the  company  waa  ixicorpo< 
rated  waa  the  3  &  4  Will  4.  c  xxxir. 
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There  is  no  authority  for  saying,  that  such 
an  agreement  as  this,  made  while  an  act  of 
parliament  is  pending,  can  be  enforced 
after  the  act  is  passed.  It  is  a  fraud  on  the 
legislature  and  on  future  subscribers.  Sup- 
pose that  Mr.  Moss  were  authorized  by  all 
the  parties  who  held  shares  in  April,  to 
enter  into  this  contract,  still  it  ought  to  be 
set  aside  on  principles  of  public  policy. 
There  were  parties  who  became  share- 
holders afterwards,  and  how  could  any  per- 
son who  did  not  subscribe  till  May,  be  bound 
by  such  an  agreement  ?  In  these  cases, 
a  party  contracting  must  be  satisfied  with 
the  personal  responsibility  of  individuals, 
and  the  remedy  is  against  the  contracting 
parties  alone,  and  not  against  the  company 
when  it  is  incorporated.  The  agreement 
was  with  Moss  personally,  and  he  engaged 
to  procure  another  agreement  to  be  enter- 
ed into  by  the  company.  An  infant  can- 
not be  bound  as  to  his  rights  by  a  contract 
made  before  he  came  into  existence — Capei 
y.  Mutton  (2)  :  why,  then,  should  a  corpo- 
ration be  affected  by  an  agreement  entered 
into  before  it  was  incorporated,  and  by 
parties  who  are  not  the  same  as  those  who 
compose  the  corporation  ? 

Dance  v.  Girdler,  1  N.R.  34. 

The  Vauxhall  Bridge  Company  v.  Earl 
Spencer^  2  Mad.  ^5Q. 

East  London  Waterworks  Company  v. 
Bailey,  4  Bing.  2SS ;  s.  c.  5  Law  J. 
Rep.  C.P.  175. 
It  is  perfectly  clear,  there  can  be  no  neces- 
sity for  having  a  bridge  here  fifty  feet  wide. 
There  is  probably  no  bridge  between  Liver- 
pool and  London  so  wide  as  that.  Even  if 
the  agreement  might  have  been  made  bind- 
ing, the  fact  of  the  trustees  having  taken  no 
notice  of  it  till  within  the  last  few  months, 
shews  that  it  was  abandoned  altogether. 

Mr.  Wigram  and  Mr.  Walker,  in  sup- 
port of  the  injunction. — ^This  was  a  contract 
made  with  the  agent  of  the  projectors  of 
an  undertaking  who  were  seeking  to  be 
incorporated.  It  is  agreed,  that  a  certain 
bridge  shall  be  made  of  a  certain  width, 
and,  instead  of  having  this  agreement  intro- 
duced in  the  act,  the  parties  are  content  to 
have  it  settled  by  a  deed.  If  they  do  not 
think  it  necessary  to  have  the  most  binding 
agreement  that  they  might  obtain,  that  is 


no  reason  why  a  less  strong  contract  should 
not  be  carried  into  effect.  The  incorpora- 
tion of  the  parties  was  part  of  the  agree- 
ment :  and  can  the  company  be  allowed  to 
make  use  of  their  incorporation  to  evade 
the  agreement  by  means  of  which  they  ob- 
tained it?  The  trustees  performed  their 
part  of  the  agreement  by  withdrawing  all 
opposition  to  the  bill,  and  it  is  against  good 
faith  that  the  company  should  not  also 
perform  their  part.  An  infant  cannot  be 
deprived  of  any  of  his  rights  by  an  agree- 
ment made  before  he  comes  in  esse,  but  he 
cannot  take  the  benefit  of  the  contract  so 
made  without  performing  the  terms  of  it. 
In  the  report  of  The  Vauxhall  Bridge  Com- 
pany v.  Earl  Spencer  (3),  on  appeal.  Lord 
Eldon's  opinion  is  stated  to  have  been,  that 
bonds  given  to  parties  in  con'^ideration  of 
their  withdrawing  their  opposition  to  a  pri- 
vate bill  are  not  illegal.  The  clause,  which 
provided  that  no  bridge  should  be  of  less 
width  than  fifteen  feet,  was  inserted  for  the 
protection  of  the  public,  and  not. for  the 
benefit  of  the  company;  and  leaves  all 
parties  to  stipulate  for  a  greater  width 
where  it  may  be  desirable.  As  to  the  agree- 
ment having  been  abandoned,  there  was  no 
occasion  for  the  trustees  to  insist  on  it, 
while  the  railway  company  proposed  to 
adopt  another  line  of  road.  As  soon  as 
the  company  -began  to  act  in  violation  of 
the  agreement,  the  trustees  immediately 
interfered. 

Mr.  Jacob,  in  reply. — ^There  is  no  kind 
of  proof  that  the  defendants  owe  their  in- 
corporation to  the  non-opposition  of  the 
trustees.  It  is  assumed,  if  this  agreement 
had  not  been  made,  first,  that  the  trustees 
would  have  opposed  the  act ;  and  secondly, 
that  their  opposition  would  have  been  suc- 
cessful. 

The  cause  stood  over  during  the  long 
vacation,  that  some  arrangement  might  be 
made  between  the  parties ;  the  Lord  Chan- 
cellor expressing  an  opinion,  that  a  com- 
promise would  be  very  desirable  ;  but,  no 
arrangement  having  been  effected,  his  Lord- 
ship delivered  judgment. 

Nov.  5. — The  Lord  Chancellor. — 
This  was  an  application  to  dissolve  an  in- 
junction granted  by  the  Vice  Chancellor, 


(f  >  t  Ran*  357. 
New  Stales,  VI.— Cnanc. 


(3)  Jac.  64, 
H 


50 


CASES  IN  CHANCERY : 


restraining  the  Grand  Junction  Railway 
Company  from  making  a  bridge  or  viaduct 
over  their  railway  of  less  width  than  the 
other  parts  of  the  road,  which  was  to  run 
over  the  viaduct,  and  which  was  at  that 
spot  fifty  feet  wide.  Under  the  railway 
act,  a  width  of  fifteen  feet  only  is  necessary. 
The  defendants  propose  to  make  the  bridge 
thirty  feet  wide,  but  the  plaintiffs  contend 
that  they  are  bound  to  make  it  of  the  width 
of  fifty  feet ;  and  they  support  their  case 
by  shewing,  that  when  the  railway  bill  was 
before  parliament,  the  projectors  of  the  rail- 
way agreed  that  the  proposed  bridge  should 
be  fifly  feet  wide ;  and  by  so  doing  induced 
the  plaintiffs,  who  were  the  trustees  of  the 
road,  to  permit  the  bill  to  pass  without  op- 
position. I  was  desirous  of  giving  judg- 
ment before  the  long  vacation,  but  thinking 
that  the  parties  might  come  to  some  arrange- 
ment between  themselves,  Ij  therefore, 
postponed  delivering  judgment  in  this  case, 
to  give  them  the  opportunity  of  coming  to 
an  arrangement ;  but  having  had  the  be* 
nefit  of  the  long  vacation,  and  not  having 
settled  the  matter,  I  am  now  under  the 
necessity  of  delivering  my  judgment. — 
[His  Lordship  stated  the  circumstances  of 
the  case.] 

Under  these  circumstances,  I  cannot  he- 
sitate in  deciding  that  the  agreement  en- 
tered into  by  Mr.  Moss  on  the  18th  of 
April  183d,  which  was  conditional  upon 
the  committee  of  the  jtrustees  acceding  to 
it,  became  absolute  by  their  acceptance 
and  confirmation  of  it. 

The  only  question,  therefore,  is,  was 
this  agreement  afterwards  abandoned  ?  or 
can  the  railway  company  say  that  they  are 
not  to  be  affected  by  what  so  took  place 
before  the  passing  of  their  act  of  parlia- 
ment ?  As  to  the  abandonment,  all  these 
transactions  took  place  in  1853;  but  the 
railway  company  did  nothing  till  1836  to 
rouse  the  activity  of  the  trustees  of  the 
road.  The  trustees  thought  that  the  mat- 
ter was  finally  settled,  and  that  whenever 
the  railway  should  cross  their  road,  the 
agreement  would  be  adhered  to ;  and  they 
insisted  upon  the  performance  of  the  con- 
tract as  soon  as  they  supposed  that  the 
railway  company  intended  to  make  the 
bridge  or  viaduct  in  a  manner  inconsistent 
with  the  agreement. 

But  then  the  railway  company  contend. 


that  they,  being  now  a  corporation,  are  not 
bound  by  anything  which  may  have  passed, 
or  by  any  contract  which  may  have  been 
entered  into  by  the  projectors  of  the  com- 
pany, before  their  incorporation. 

If  this  could  be  supported,  it  would  be 
of  extensive  consequence  at  this  time,  when 
so  much  property  becomes  every  year  sub- 
jected to  incorporated  companies.  The 
objection  rests  on  grounds  purely  technical, 
and  applicable  only  to  principles  of  law. 
It  is  said,  the  company  cannot  be  sued  on 
this  agreement,  and  that  Moss  entered  into 
an  agreement,  in  his  own  name,  to  get  the 
company,  when  incorporated,  to  enter  into 
a  similar  agreement.  It  is  however  plain» 
that  the  act  of  Moss  was  the  act  of  the 
projectors  of  the  company  ;  it  was  there- 
fore the  agreement  of  the  parties  who  were 
seeking  incorporation,  that,  when  incorpo- 
rated, that  act  should  be  done  by  them. 
But  the  question  is,  whether  this  Court 
will  allow  the  company  to  use  the  powers 
of  their  act  in  opposition  to  the  previous 
contract,  upon  the  faith  of  which  they  are 
permitted  to  obtain  such  powers.  If  the 
company  and  the  projectors  cannot  be 
identified,  still  it  is  clear  that  the  company 
have  succeeded  to,  and  now  have,  all  that 
the  projectors  had  before ;  they  have  all 
their  rights,  and  are  subject  to  all  their 
liabilities.  If  any  one  individually  had 
projected  such  a  scheme,  and  in  prosecu- 
tion of  it  had  entered  into  such  an  arrange- 
ment, and  had  then  assigned  all  his  interest 
in  it  to  others,  there  would  be  no  legal 
obligation  between  those  who  purchased 
from  the  original  projector,  and  such  pur- 
chaser. But  in  this  court  it  would  be 
otherwise ;  and  as  this  company  are  now 
placed  in  the  position  of  the  projectors^ 
they  must  abide  by  the  contracts  of  those 
projectors :  they  cannot  exercise  the  powers 
given  by  parliament  to  such  projectors  in 
their  corporate  character,  and  yet  refuse 
to  act  upon  those  agreements,  upon  the 
faith  of  which  all  opposition  to  their  ob- 
taining such  powers  was  withdrawn. 

The  case  of  The  East  London  fVater^' 
works  Company  v.  Bailey  was  cited,  to 
prove  that,  except  in  certain  cases,  the 
agent  of  a  corporation  cannot  bind  that 
corporation,  unless  he  is  authorised  by  a 
power  of  attorney ;  but  it  does  not  there- 
fore follow  that  corporations  are  not  to  be 
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affected  by  equities,  whether  created  by 
contract  or  otherwise,  relating  to  those  to 
whose  possession  they  have  succeeded. 
What  right  had  the  company  to  meddle 
with  the  road  at  all  ?  The  powers  of  their 
act  authorised  them  to  do  so.  But  before 
the  act  gave  them  the  power,  it  was  agreed 
that  it  should  be  exercised  in  a  particular 
manner.  Can  the  company  exercise  the 
power  in  direct  violation  of  such  an  agree- 
ment ?  I  am  clearly  of  opinion  that  they 
cannot:  and,  thinking  that  the  contract  is 
sufficiently  proved,  I  am  of  opinion  that 
the  injunction  granted  by  the  Vice  Chan- 
cellor was  proper  ;  and  that  this  motion  to 
dissolve  it  must  be  refused  with  costs. 

The  case  of  The  Fauxhall  Bridge  Com' 
pany  v.  Earl  Spencer  was  cited  for  the 
trustees,  and  it  is  a  strong  authority  in  fa- 
vour of  their  claim ;  Lord  Eldon  having, 
in  that  case,  said,  that  the  withdrawing  of 
opposition  to  a  bill  in  parliament  might  be 
a  good  consideration  for  a  bond,  and  having 
admitted  the  right  of  an  incorporated  com- 
pany  to  connect  itself  with  a  contract  made 
by  the  projectors  of  the  company  before 
incorporation.     On  the  other  hand,  Dance 
V.  Girdler  was  cited  for  the  railway  com- 
pany.   That  was  an  attempt  to  make  a 
surety  liable  beyond  his  contract ;  and  Sir 
James  Mansfield  considered  that  there  was 
not  satisfactory  proof  of  identity  between 
the  society,  with  whom  the  contract  was 
made,  and  the  corporation  ;  and  the  ques- 
tion there  related  to  a  liability  at  law,  and 
not  to  an  equitable  right. 

It  was  contended,  for  the  railway  com- 
pany, that  to  enforce  this  agreement  would 
be  unjust  towards  the  shareholders  of  the 
company,  who  had  no  notice  of  such  an 
arrangement.  To  this  two  answers  may 
be  given :  first,  that  the  Court  cannot  re- 
cognife  any  party  interested  in  the  cor- 
poration, but  must  look  to  the  rights  and 
liabilities  of  the  corporation  itself:  and, 
secondly,  that  there  is  nothing  in  the  effect 
of  the  injunction  in  opposition  to  the  pro- 
visions of  the  act ;  for  although  the  act 
provides,  that  bridges  shall  not  be  less 
than  fifteen  feet  in  width,  it  does  not 
provide  that  they  shall  not  be  wider.  The 
company  might,  under  this  act,  contract 
that  this  or  any  other  bridge  should  be 
fifty  feet  wide. 
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Settlement —  Will — Construction— ^Devise 
— Estate — Covenant  to  settle  future  acquired 
Property, 

Ay  by  his  marriage  settlement^  covenanted 
that  if  any  real  or  personal  estate  should, 
during  coverture,  descend  or  devolve  to,  or 
vest  in  his  wife,  or  in  him  in  her  right,  then 
that  he  would  execute  and  join  with  his  wife 
in  executing  all  necessary  deeds  for  vesting 
the  same  in  trustees,  upon  the  trusts  of  the 
marriage  settlement :  a  heqtUst  of  30,000/. 
consols  was  afterwards  made  to  the  wife,  to 
he  transferred  to  her  **for  her  separate  use, 
independent  of  her  husband :" — Held,  that  it 
was  not  within  the  scope  of  the  covenant, 

A  testator  devised  real  estates  to  A,  (a 
married  woman,)  for  life,  with  remainder  to 
her  husband  for  life,  with  remainder  to  the 
use  of  the  heirs  of  the  body  of  A,  in  tail,  with 
■remainder  to  B.for  life,  with  remainder  to  the 
heirs  of  his  body  in  tail ;  and  lie  declared,  that 
all  the  aforesaid  limitations  were  intended  by 
him  to  be  in  strict  settlement: — Held,  that, 
subject  to  the  contingent  life  interest  of  the 
husband,  the  wife  took  an  estate  tail. 

Testator  bequeathed  a  legacy  of  consols, 
and  directed  that  the  duty  on  his  pecuniary 
legacies  should  be  paid  out  of  his  personal 
estate : — Held,  that  this  direction  did  not 
extend  to  the  bequest  of  stock, 

A  testator  gave  all  the  residue  of  his  real 
and  personal  estate  to  trustees,  upon  trust,  to 
convert  the  same  into  government  securities^ 
And  pay  the  dividends  to  A,  for  her  sepa* 
rate  use  for  life,  with  remainder  over : — 
Held,  that  she  was  entitled  to  the  actual  tii- 
come  of  the  first  year. 

Devise  to  A.  for  life,  of  all  manors,  herer 
ditaments,  ^c,  in  Kent,  and  the  use  of  all 
the  testator's  household  goods,  plate,  i^c, 
used  in  and  about  his  said  estate ;  and  after 
A*s  death,  the  said  manors,  ^-c,  and  the 
goods  and  chattels  therein  and  thereon  as 
aforesaid,  ovei';  the  testator  at  his  death  had 
two  chests  of  plate  at  his  bankers*  in  London: 
— Held,  that  these  did  not  pass  by  the  be- 
quest. 

In  the  month  of  October  1828,  Mrs. 
Douglas,  the  plaintiff,  intermarried  with 
the  defendant,  James  Douglas  Stoddart 
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Douglas,  on  which  occasion  a  settlement 
was  made,  whereby  the  sum  of  11,510/. 
I5s»  lOd,,  3/.  per  cent,  bank  annuities,  was 
transferred  into  the  names  of  trustees,  in 
trust  to  pay  the  dividends  to  Mrs.  Douglas, 
for  her  separate  use  for  life,  and  after  her 
death  to  pay  the  dividends  to  Mr. 
Douglas,  for  his  life,  and  after  tlie  death  of 
the  survivor,  for  the  benefit  of  the  children 
of  the  plaintiff:  and  by  the  same  settlement, 
Mr.  Douglas  covenanted  ''that  if  at  any 
time  during  the  said  intended  coverture, 
any  real  or  personal  estate  should  descend 
or  devolve  to,  or  vest  in,  Mrs.  Douglas,  or 
on  him  in  her  right,  which  should  by  any 
one  devise,  bequest,  or  other  act  exceed 
the  sum  of  200/.,  then  that  he  would  exe- 
cute and  join  and  concur  with  his  wife,  her 
heirs,  executors,  or  administrators,  in  exe- 
cuting all  such  acts,  deeds,  assignments, 
&c.,  which  should  be  necessary  for  con- 
veying the  same  in  such  manner  as  that 
the  same  should  be  vested  in  the  said  trus- 
tees, upon  and  for  such  trusts,  intents, 
and  purposes  as  would  best  and  nearest 
correspond  with  the  trusts  thereinbefore 
expressed,  concerning  the  sum  of  11,510/. 
Ids.  10(/.,  Si.  per  cent,  consols;  and  in  the 
meantime  permit  the  same  to  be  held,  en- 
joyed, and  disposed  of  accordingly. 

On  the  12th  of  March  1831 ,  Mr.  George 
Douglas  made  his  will,  by  which  he  gave 
and  bequeathed  to  Mrs.  Douglas  50,000/. 
31.  per  cent,  consols,  to  be  transferred 
within  six  months  afler  his  death  to  her, 
or  as  she  should  direct,  for  her  sole  and  se^ 
parate  use,  independent  of  her  husband ; 
and  he  gave,  devised,  and  bequeathed  all 
his  manors,  messuages,  farms,  lands,  tithes, 
tenements,  and  hereditaments  at  Chilston 
and  elsewhere  in  the  county  of  Kent,  with 
every  of  their  rights,  members,  and  appur- 
tenances, together  with  the  use  of  M  his 
household  goods,  plate,  linen,  horses,  and 
other  cattle,  and  all  his  farming  and  garden- 
ing live  and  dead  stock,  implements  and 
utensils,  used  in  and  about  his  said  estates, 
unto  Mrs.  Douglas  for  life,  for  her  inde- 
pendent use  and  benefit;  and  from  and 
afler  her  decease,  he  gave,  devised,  and 
bequeathed  all  his  manors,  messuages, 
farms,  lands,  tithes,  tenements,  heredita- 
ments, and  premises,  with  the  goods  and 
chattels  therein  and  thereon  as  aforesaid, 
unto  and  to  the  use  of  Mr.  Dowlas  for  life, 


with  remainder  to  the  use  of  the  heirs  of  the 
body  of  Mrs.  Douglas  in  tail,  with  remainder 
to  the  use  of  his  nephew,  the  Rev.  Alexan-^ 
der  Houston  for  life,  with  remainder  to  the 
use  of  the  heirs  of  his  body  in  tail,"  and 
with  other  remainders  over :  and  he  thereby 
"declared  that  all  the  aforesaid  Umitations 
were  intended  by  him  to  be  in  strict  settlement, 
with  remainder  to  his  own  right  heirs  for 
ever."  The  testator  then  gave  his  planta- 
tion in  the  island  of  Grenada,  and  then,  after 
giving  above  twenty  pecuniary  legacies  to 
different  persons,  he  proceeded,  "and  I 
direct,  that  the  duty  upon  all  the  pecuniary 
legacies  hereinbefore  bequeathed,  shall  be 
paid  out  of  my  general  personal  estate. 
And  as  to  all  the  rest,  residue,  and  remain- 
der of  my  estate  and  effects  whatsoever 
and  wheresoever,  real  and '  personal,  I  do 
hereby  give,  devise,  and  bequeath  the 
same  unto  William  Congreve,  Ralph  Dunn, 
and  John  Morison,  Esq.,  their  heirs,  exe- 
cutors, and  administrators,  according  to 
the  natures  and  qualities  thereof,  upon 
trust,  to  convert  the  same  into  government 
securities  in  their  own  names,  and  to  pay 
to  the  said  Margaret  Stoddart,  or  to  em- 
power her  to  receive  and  take  the  interest 
and  dividends  thereof  for  her  natural  life, 
for  her  sole,  separate,  and  independent  use 
and  benefit;"  and  after  her  decease,  the  tes- 
tator bequeathed  the  same  in  equal  moieties^ 
between  Alexander  Houston  and  Aretas 
Akers. 

This  bill  was  filed  by  Mrs.  Douglas,  to 
have  the  estate  administered  under  the  di- 
rection of  the  Court,  and  to  have  certain 
questions,  which  arose  on  the  will,  decided. 
The  decree  was  dated  the  9th  of  May  1831, 
and  directed  the  necessary  inquiries  for  the 
purpose  of  bringing  the  state  of  the  testa- 
tor's assets  before  the  Court.  The  report 
was  made  on  the  5th  of  May  1835,  and  the 
cause  now  came  on  for  further  directions. 

It  appeared  from  the  Master's  report, 
that  at  the  time  of  the  decease  of  the  tes- 
tator, he  had  at  Messrs.  Esdaile's,  his 
bankers  in  London,  two  chests  of  plate  be- 
longing to  him,  which  had  been  deposited 
there  for  safe  custody.  One  chest  had 
formerly  belonged  to  the  testator's  brother, 
and  had  been  deposited  at  Messrs.  Esdaile's 
on  his  death.  The  other  contained  part 
only  of  a  service  of  plate  belonging  to  the 
testator,  the  other  part  of  which  was  in 
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general  use  at  his  estate  at  Chilston,  at  the 
time  of  his  death. 

Mr,  Pemberton  and  Mr,  PhilUmore^  for 
the  plaint! AT. 

Mr,  Kindersley,  Mr,  Richards^  and  Mr. 
ThompsoUf  for  the  defendants  Alexander 
Houston  and  Aretas  Akers. 

Mr,  Tmneyand  Mr,  C.  H,  Maclean^  for 
the  trustees  of  the  marriage  settlement. 

The  first  point  discussed  was,  as  to  the 
estate  taken  by  Mrs.  Douglas  under  the 
devise  to  her  for  life,  for  her  independent 
use,  with  remainder  to  her  husband  for  life, 
with  remainder  to  the  use  of  the  heirs  of 
the  body  of  Mrs.  Douglas  in  tail,  coupled 
with  the  direction  that  the  aforesaid  limita- 
tions were  intended  to  be  in  strict  settle- 
ment. For  the  plaintiff,  it  was  contended, 
that  she  was  entitled  to  an  estate  tail,  and 
for  the  defendants,  who  were  entitled  in 
remainder,  that  she  was  entitled  to  a  life 
estate  only.     On  this  point  they  cited — 

Robinson  v.  Robinson,  1  Burr.  38. 

Blackburn  v.  Stables,  2  Ves.  &  Bea.  S67, 
The  next  point  was,  whether  Mrs.  Douglas 
was  entitled  to  the  income  of  the  personal 
property,  which  accrued  during  the  first 
year  after  the  testator's  death.  On  this 
point,  the  following  authorities  were  re- 
ferred to— 

La  Terriere  v.  Buhner,  2  Sim.  1 8. 

Stoit  V.  HolUngsworth,  3  Mad.  161. 

Angersiein  v.  Martin,  Turn.  &  Russ. 
2S2  ;  s.  c.  2  Law  J.  Rep.  Chanc.  88. 

Hewitt  Y,  Hewitt,  Turn.  &  Russ.  241  ; 
8.  c.  2  Law  J.  Rep.  Chanc.  87. 

Dimes  v.  Scott,  4  Russ.  195. 

Taylor  v.  Hibbert,  1  Jac.  8c  W.  308. 

Howe  v.  Earl  Dartmouth,  7  Ves.  1 37. 

Dawson  v.  Heam,  1  Russ.  &  Myl.  606 ; 
8.  c.  8  Law  J.  Rep.  Chanc.  153;  9 
Law  J.  Rep.  Chanc.  249. 
The  next  question  was,  whether  the  plate 
at  the  bankers*  passed  under  the  gift  of 
his  *' household  goods,  &c.  in  and  about  his 
said  estates,*'  &c.    On  this  were  cited — 

Haseltine  v.  Haseltine,  3  Mad.  276. 

Randall  v.  Russell,  3  Mer.  190. 

Kelly  y.  Powlett,  Ambl.  605. 
Another  question  was  discussed,  whether 
the  50,000/.  consols  were  subject  to  the 
covenant  for  settling  after-acquired  pro- 
perty, which  was  contained  in  the  marriage 
settlement.     On  this  point — 

Tayleur  v.  Dickenson,  1  Russ.  521. 


Howell  V.  Howell,  4  Law  J.  Rep.  (n.s.) 
Chanc.  242. 
were  referred  to.  The  question  whether 
the  legacy  duty  on  this  sum  ought  or  not 
to  be  paid  out  of  the  testator's  estate,  un- 
der the  direction  to  pay  the  legacy  duty 
upon  "  all  the  pecuniary  legacies"  was  also 
argued. 

On  the  first  point,  his  Lordship  proposed 
sending  a  case  to  a  court  of  law,  but  all 
parties  having  pressed  for  his  Lordship's 
opinion,  the  case  stood  over  for  judgment,. 

August  4.  —  Lord  Langdale  —  [after 
stating  the  circumstances  of  the  case,  con- 
tinued]— Several  questions  were  made  at 
the  bar.  The  first  question  was,  whether 
the  legacy  of  50,000/.,  3/.  per  cent,  consols, 
given  to  the  plaintiff  for  her  sole  and  sepa- 
rate use,  was  subject  to  the  covenant  of  the 
husband,  Contained  in  the  marriage  settle- 
ment, and  I  think  it  is  not.  The  covenant, 
as  it  appears  to  me,  could  only  relate  to 
property,  which,  in  right  of  the  wife,  be- 
came subject  to  the  controul  of  the  hus- 
i)and,  and  not  to  property  which  belonged 
to  her,  independent  of  him  (1). 

The  next  question  was,  whether  certain 
plate,  deposited  with  the  testator's  bankers 
at  the  time  of  his  death,  was  to  be  consi- 
dered as  part  of  his  personal  estate,  com- 
prised in  the  bequest  for  the  use  of  the 
plaintiff,  with  remainder  over.  The  Mas- 
ter has  found  this  plate  was  part  of  the 
general  personal  estate  not  specifically  be- 
queathed, and  I  concur  in  that  opinion.  If 
the  testator's  attention  had  been  drawn  to 
the  subject,  he  might  have  bequeathed  it 
himself  in  a  different  manner,  but  I  must 
give  effect  to  the  words  as  they  stand  in 
his  will.  In  the  first  clause,  the  words' 
are  these :  "I  give,  devise,  and  bequeath 
all  my  manors,  messuages,  farms,  lands, 
tithes,  tenements,  and  hereditaments  at 
Chilston  and  elsewhere,  in  the  county  of 
Kent,  with  every  of  their  rights,  members, 
and  appurtenances,  together  with  the  use 
of  all  my  household  goods,  plate,  linen, 
horses,  and  other  cattle,  and  all  my  farm- 
ing and  gardening  live  and  dead  stock, 
implements  and  utensils,  used  in  and  about 
my  said  estates."    That  is  the  description, 


(1)  See  Thornton  r.  Bright,  L.C.,  December  16, 
1836. 
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and  it  was  argued  at  the  bar,  that  the  words, 
*'  household  goods,  plate,  linen,  horses,  and 
other  cattle,"  constituted  the  description 
of  an  independent  gifl;  and  that  the  words, 
"  in  and  about  my  said  estates,"  had  rela« 
tion  to  the  subsequent  words,  *'all  my 
farming  and  gardening  live  and  dead 
stock."  In  the  first  part  of  the  description, 
household  goods  and  plate  are  mentioned 
in  juxta-position  to  ''household  goods, 
plate,  linen,  horses,  and  other  cattle."  He 
did  not  mean  all  the  household  goods  he 
possessed,  because  he  has  subsequently 
given  his  household  goods  in  Cumberland 
Street.  The  property  comprised  in  the 
first  part  of  the  description  had  a  limita- 
tion ;  that  limitation  was  to  such  household 
goods  as  were  in  and  about  his  estates, 
and  it  appeara  to  me,  the  same  limitation 
will  exclude  that  which  was  deposited  in 
the  bankers'  hands. 

The  third  question  which  arose  was, 
what  estate  or  interest  Mrs.  Douglas  took 
in  the  property  devised  to  her.  Consi- 
dering the  devise  made  to  her  for  life,  with 
remainder  to  her  husband  for  life,  with  re- 
mainder to  the  use  of  the  heirs  of  her  body 
in  tail,  and  considering  the  general  scope 
and  intention  of  this  will,  I  think  that,  sub- 
ject to  the  contingent  life  interest  of  her 
husband,  and  notwithstanding  the  direction 
that  the  limitations  were  to  be  in  strict 
settlement,  Mrs.  Douglas  is  entitled  to  an 
estate  tail  in  the  property. 

The  next  question  arose  on  the  legacy 
duty  on  the  50,000/.  consolidated  bank 
annuities.  The  testator,  having  given  this 
legacy,  and  several  legacies  of  sums  of 
money,  directs  the  duty  on  his  pecuniary 
legacies  to  be  paid  out  of  his  general  per- 
sonal estate  ;  and  the  question  is,  whether 
the  legacy  duty  on  the  consolidated  bank 
annuities  is  to  be  paid  under  this  direction. 
I  think  it  is  not.  In  the  case  o£Hotham  v. 
Sutton  (2),  and  in  the  case  of  Ommaney  v. 
Butcher  {^\  it  was  held,  that  stock  could 
not  be  considered  as  passing  or  described 
by  the  word  **  money ;"  and  I  think  I  can- 
not consider  the  legacy  of  a  sum  of  stock 
as  a  pecuniary  legacy. 

The  fourth  question,  and,  I  believe,  the 
last,  relates  to  the  interest  accrued  on  the 


(t)  15  Ves.319. 

(3)  t  Turn.  &  Rua8.  S66. 


testator's  residuary  estate  during  the  fir^t 
year  after  the  testator's  death.  Is  the 
plaintiff,  as  tenant  for  life,  entitled  to  that 
interest,  or  ought  it  to  be  added  to  the 
principal,  and  invested  as  part  thereof  7 
On  this  subject,  the  authorities  are  conflict- 
ing, and  no  certain  rule  appears  to  be  es- 
tablished. In  Sitwell  v.  Bernard  (4),  the 
direction  was  to  lay  out  the  residue  of  the 
personal  estate,  subject  to  the  payment  of 
legacies,  annuities,  debts,  and  funeral  ex- 
penses, with  all  convenient  speed,  in  the 
purchase  of  real  estates  to  be  settled  in 
strict  settlement,  and  that  the  interest  of 
such  residue  of  the  personal  estate  was  to 
accumulate,  and  to  be  laid  out  in  lands,  to 
be  settled  in  like  manner  as  the  testa- 
tor had  directed  the  residuum  of  his  per- 
sonal estate  to  be  settled.  The  investment 
of  the  personal  estate  was,  for  some 
time,  from  various  circumstances,  delay- 
ed. An  accumulation  was  directed,  and 
for  a  long  time  the  accumulation  was 
made,  but  Lord  Eldon  limited  the  time  to 
one  year,  and  held  -that  the  tenant  for  life 
was  entitled  to  the  interest  from  a  year 
afler  the  death  of  the  testator.  In  Gibson 
V.  Bott{5),  the  residuary  estate,  com- 
prising a  leasehold  farm  and  stock,  was 
to  be  converted  into  money  as  soon  as 
conveniently  might  be;  within  half  a 
year  from  the  testator's  death,  the  farming 
stock  was  increased  in  value,  and  then 
sold ;  the  lease,  for  want  of  title,  could  not 
be  sold ! — it  was  there  held,  that  the  tenant 
for  life  of  the  residue,  should  have  interest 
from  the  conversion  of  the  stock,  and  have 
interest  on  the  value  of  the  leasehold  from 
the  time  of  the  testator's  death.  In  Fearns 
V*  Young  {6\  Lord  Eldon  stated,  'Mt  was 
not  very  well  settled,  whether  the  tenant 
for  life  was  entitled  to  the  interest  from  the 
death,  or  from  a  year  afterwards."  In 
Stott  V.  HoUingsworth,  Sir  John  Leach 
considered  it  clear,  that  the  tenant  foi*  life 
of  a  residue  had  no  claim  to  interest  until 
a  year  after  the  testator's  death.  In  Tiiy- 
lor  V.  Hibbert,  Sir  Thomas  Plumer  consi- 
dered it  as  a  general  rule,  that  the  end  of^ 
the  first  year  was  the  time  when  the  en- 
joyment of  the  tenant  for  life  of  the  resi- 
duary estate,  was  to  commence ;  but  Lord 

(4)  6  Yes.  5to. 
(5)7  Ves.  89. 
(6)  9  Vm.  553. 
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Eldon  in  a  subsequent  case  thought  other- 
wise, and  the  authority  of  Taylor  v.  //t6- 
hcrt  was  afterwards  impugned.  In  Anger^ 
ttein  V.  Martin^  the  direction  was,  that  the 
residue  of  the  personal  estate,  subject  to 
the  payment  of  debts  and  legacies,  should, 
with  all  convenient  speed,  be  laid  out  in 
the  purchase  of  lands,  to  be  settled ;  with  a 
proviso,  that  the  trust  monies,  until  they 
should  be  laid  out,  might  be  invested  upon 
government  or  real  securities,  the  dividends 
and  interest  of  which  were  to  go  and  be 
paid  as  the  rents  of  the  hereditaments  to 
be  purchased  would  go  and  be  payable. 
The  cases  of  Slott  v.  HolUngsrvorlh  and 
Taylor  v.  Hibbert  were  both  cited,  but 
Lord  Eldon  held,  that  as  to  the  interest  of 
so  much  of  the  personalty  bearing  interest 
as  was  not  necessary  to  be  applied  for  the 
payment  of  debts  or  legacies,  the  tenant 
for  life  was  entitled  to  it  from  the  death 
of  the  testator.  It  is  important,  that  in 
that  case  Russian  funds  were  part  of  the 
security  on  which  the  personal  estate  was 
invested  at  the  testator's  death.  In  Hewitt 
V.  Morris^  the  report  of  which  follows  the 
report  ofAngerstein  v.  Martin^  the  tenant 
for  life  was  held  to  be  entitled  to  the  in- 
terest that  accrued  within  the  year  next 
after  the  testator's  death.  In  that  case, 
the  securities  seem  to  have  been  the  same 
as  those  in  which  the  testator  had  directed 
his  residuary  estate  to  be  invested.  The 
next  case  is  Dimes  v;  ScoiL  In  that  case, 
the  testator  directed  a  conversion  of  his 
personal  estate  into  money,  and  the  invest- 
ment of  it  in  government  or  real  securities. 
Part  of  the  estate  consisted  of  money  lent 
to  the  East  India  Company.  After  it  had 
been  discovered  that  the  conversion  ought 
to  have  been  made  at  the  end  of  the  year,  the 
question  arose,  whether  the  tenant  for  life 
was  entitled  to  the  interest  at  the  end  of 
the  year ;  and  it  was  decided,  that  during 
the  first  year  after  the  death  of  the  testator, 
the  tenant  for  life  was  entitled  to  the  divi- 
dends on  so  much  3/.  per  cent,  stock,  as 
would  have  been  produced  by  the  conver- 
sion of  the  property  at  the  end  of  the  year. 
In  La  Terriere  v.  Bulmer,  Sir  Anthony 
Hart  decided,  that  the  tenant  for  life  of  a 
residue,  which  is  directed  to  be  laid  out  in 
certain  securities,  is  entitled  to  the  income 
accruing  during  the  first  year  after  the  tes- 
tator's death,  on  such  parts  of  the  testator's 


estate  as  are  invested  at  his  death  on  the 
proper  securities ;  that  is,  such  securities  as 
the  testator  had  directed  his  property  to  be 
invested  in ;  and  to  the  income  of  such 
parts  as  are  afterwards  so  invested  within 
the  same  year ;  but  that  the  income, 
before  such  investment,  formed  part  of  the 
capital  of  the  residue.  This  case  is  in  con- 
formity with  Hewitt  v.  Morris,  to  which 
Sir  Anthony  Hart  referred,  but  the  only 
question  that  seems  to  have  been  deter- 
mined in  Henitt  V.  Morris  was,  that  when 
the  residue  is  left  by  tlie  testator  on  secu- 
rities, such  as  he  has  by  his  will  directed, 
the  tenant  for  life  shall  have  the  interest. 
The  question,  what  shall  be  done  with  the 
interest  on  money  not  invested  on  what 
may  be  called  for  tliis  purpose,  proper 
securities,  does  not  seem  to  have  arisen  in 
that  case.  It  did  arise  in  Angerstetn  v. 
Martin^  and  Lord  Eldon,  without  distin- 
guishing one  part  of  the  personal  estate 
from  another,  gave  the  tenant  for  life  the 
interest  from  the  time  of  the  death  of  the 
testator. 

It  is  very  embarrassing  to  find  the  rule 
in  cases  of  this  nature  so  little  settled. 
Lord  Eldon  seems  to  have  given  the  tenant 
for  life,  interest  on  the  whole  fund  during 
the  first  year.  Sir  John  'Leach  thought 
him  entitled  to  no  part  of  it.  Lord  Lynd- 
hurst  thought  him  entitled  not  to  the  actual 
interest  which  the  money  yielded  while  it 
remained  on  the  Indian  security,  but  only 
to  the  dividends  of  so  much  3/.  per  cent, 
stock  as  would  have  been  purchased  with 
it  at  the  end  of  a  year  from  the  testator's 
death  ;  and  Sir  Anthony  Hart  thoiight  him 
entitled  to  the  interest  from  the  death  of 
the  testator,  on  that  part  which  was  first 
invested  in  the  securities  directed  by  the 
will,  but  the  interest  on  such  part  of  the 
residue  as  was  not  so  invested  was  to  be 
added  to  the  capital. 

This  is  a  case  where  there  is  no  direction 
to  accumulate,  and,  therefore,  no  direction 
to  add  interest  to  capital.  It  appears  to 
me  more  likely  to  have  been  the  intention 
of  the  testator,  that  until  the  lapse  of  such 
convenient  time  as  might  be  allowed  to 
the  executors  to  make  the  conversion 
directed  by  the  will,  the  tenant  for  life 
should  enjoy  the  interest  of  the  residue 
as  actually  invested ;  and  if  it  could 
be  held,  as  in  Dimes  v.  Scott  it  was  held. 
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that  the  conversion  ought  to  be  made 
in  a  year,  I  think  no  inconvenience  can 
follow,  from  allowing  the  tenant  for  life 
the  interest,  on  the  positive  investment 
making  interest  until  the  end  of  one  year, 
or  so  much  of  that  year  as  shall  elapse  be- 
fore the  conversion  of  the  residue,  accord- 
ing to  the  directions  of  the  will.  The 
tenant  for  life  is  entitled  to  the  interest 
that  accrued  on  the  actual  investment  either 
during  the  year,  or  so  much  of  the  year  as 
elapsed  before  the  proper  investment  was 
made,  but  how  that  stood,  I  do  not  exactly 
collect  from  the  report. 

[il/r.  Pemherton  observed,  he  apprehend- 
ed, that,  according  to  his  Lordship's  judg- 
ment, the  actual  income  of  the  first  year 
would  be  payable  to  the  tenant  for  life,  and 
that  there  might  be  property  in  reversion, 
which  did  not  produce  any  income.] 

The  Master  op  the  Rolls. — I  believe 
so :  I  think  that  it  is  the  actual  income 
made. 

The  plaintiff,  Mrs.  Douglas,  having  been 
declared  entitled  to  an  estate  tail  in  the 
property,  his  Lordship,  at  the  request  of 
the  unsuccessful  party,  subsequently  di- 
rected a  case  on  the  point  to  be  sent  to  the 
Court  of  Common  Pleas. 


L.C.       \ 

Nov.  21,  23.J 


COOKSON  t;.  HANCOCK. 


Will —  Construction — Substituted  Legacy, 

A  testator  bequeathed  6,000/.  to  his  sister 
C.  S,  for  life,  with  remainders  over ;  and 
gave  the  residue  of  his  real  and  personal 
estate  to  another  sister,  J.  H.  By  a  codicil^ 
the  testator  directed  that  C.  S.  should  have 
an  equal  share  of  his  effects  with  J,  H  :■— 
Held,  that  C.  S.  was  not  entitled  to  the 
6,000/.,  but  was  entitled  to  an  equal  share 
of  the  residue,  upon  the  same  trusts  as  the 
6,000/. 

This  came  befcnre  the  Lord  Chancellor, 
on  appeal  from  the  judgment  of  the  Master 
of  the  Rolls  on  the  first  point.  The  case 
will  be  found  reported  in  5  Law  J,  Rep. 
(n.s.)  Chanc,  245.  In  addition  to  the 
statement  there  made,  it  is  necessary  to 
add,  that  the  testator,  by  his  will,  appointed 


Mr.  John  Philipson  and  Mr.  Thomas 
Smith,  executors  thereof;  and  he  revoked 
all  wills  by  him  at  any  time  theretofore 
made.  By  his  second  codicil,  he  appointed 
"  Mr.  John  Hunter  to  act  with  Mr.  Thomas 
Smith  and  Mr.  John  Philipson,  as  trustees." 
It  was  argued  by — 

Mr,  Temple,  Mr,  Wigram,  and  Mr, 
Bagshawct  for  the  appellants  ;  and  by — 

Sir  C,  Wetherell,  Mr,  Swanston^sjoidi  Mr, 
Purvis,  in  support  of  the  decree. 

November  23. — ^TheLoan  Chancellor. 
— This  came  before  me  on  appeal  from 
the  Master  of  the  Rolls  ;  the  effect  of 
whose  decree  was,  to  declare  that  the  second 
codicil  did  not  affect  the  legatees  who 
were  to  take,  but  only  the  proportions  in 
which  those  legatees  were  to  divide  the 
property  of  the  testator.  The  codicil  is 
very  imperfect,  and  it  is  very  difficult  to 
come  to  any  certain  conclusion  as  to  what 
the  testator  meant. — [His  Lordship  read 
the  will.]  By  the  will,  therefore,  he  gave 
8,000/.  to  his  brother,  of  which  d,000/., 
his  wife,  if  she  survived  her  husband,  was 
to  have  the  interest  of  1,000/.,  and  the 
other  2,000/.,  and  the  remaining  1,000/. 
afler  the  death  of  the  wife,  were  to  go  to 
the  children  of  the  brother.  He  gave 
6,000/.  to  his  sister  Catherine  Smith,  but  if 
her  husband  survived,  he  was  to  have  the  in* 
terestof  the  whole  for  his  life,  andafler  their 
deaths,  that  sum  was  to  go  to  their  children. 
He  then  gave  the  residue  absolutely  to  Jane 
Hancock.  He  gave  two  small  annuities 
to  his  maid  servants,  and  made  Mr.  Phi- 
lipson and  Mr.  Smith  his  executors.  The 
question  is  on  the  codicil  which  I  am  about 
to  state. — [His  Lordship  read  the  first 
codicil.]  There  are  three  constructions 
which  have  been  contended  for :  first,  that 
the  legacies  given  by  will  are  not  revoked 
at  all ;  and  that  the  codicil  did  not  operate 
on  the  estate  generally,  but  only  on  the 
residue,  which,  by  the  will,  is  given  to 
Jane  Hancock,  and  that  the  object  of  the 
codicil,  therefore,  was  to  leave  6,000/.  and 
3,000/.,  and  annuities  to  the  servants,  as 
stated  in  the  will ;  but,  instead  of  giving 
the  residue  absolutely  to  Jane  Hancock,  to 
direct  that  his  brother  and  his  other  sister 
should  partake  of  it  jointly  with  her.  The 
second,  which  is  the  construction  contended 
for  by  the  appellant,  is,  that  the  codicil  had 
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the  effect  of  revoking  the  whole  of  the  pro- 
visions of  the  will,  not  by  express  terms  of 
revocation,  but  by  operating  on  the  whole 
of  the  property  given  by  the  will,  and 
superseding  it.  The  third,  which  the 
Master  of  the  Rolls  adopted,  is,  that  this 
codicil  was  intended  to  affect  the  propor- 
tions of  the  estate  taken  by  the  legatees, 
and  to  make  that  equal,  which,  by  the  will, 
was  unequal.  The  first  construction  the 
appellant  has  not  brought  forward :  it  is 
clear  that  it  could  not  be  for  a  moment 
maintained.  The  testator,  in  this  codicil, 
deals  with  his  effects  generally ;  it  is  quite 
conclusive  as  to  his  not  dealing  with  his 
residuary  property  only.  So  again,  the 
effect  of  the  provision,  according  to  this 
construction,  would  be  to  destroy  the  de- 
clared object  of  the  codicil :  the  object  is 
equality,  not  only  in  one  particular  part  of 
hisestate,  but  in  his  effects  generally.  Now, 
leaving  the  legacies  of  8,000^.  and  6,000/., 
given  by  the  will,  and  making  an  equal 
division  of  the  residue  by  the  codicil,  would 
necessarily  produce  inequality.  This  con- 
struction not  being  insisted  upon,  and  being 
capable  of  such  obvious  answers,  I  take 
no  further  notice  of  it. 

When  this  case  was  before  the  Master 
of  the  Rolls,  he  very  properly  said  he  had 
no  right  to  look  at  the  amount  of  the  estate, 
otherwise  than  as  it  appeared  by  the  testa- 
mentary papers :  but  if  it  appears  on  the 
papers  that  the  testator  thought  he  lefl 
property  to  a  certain  amount,  the  fact  may 
then  be  called  in  aid  of  the  construction. 
It  is  clear,  from  the  codicil,  he  thought  the 
residue  would  be  greater  than  6,000/.  He 
does  not  direct  that  it  shall  be  divided  equally 
between  Catherine  Smith  and  Jane  Han- 
cock; but  he  says  that  Catherine  shall 
have  an  equal  share  with  Jane.  Under 
the  will,  Jane  had  the  residue,  and  Cathe- 
rine 6,000/.  Mlien  he  directed  that  Cathe- 
rine should  be  equal  to  Jane,  he  must  have 
supposed  that  under  some  provisions  in  the 
will,  Catherine  would  not  be  equal  with 
Jane,  otherwise  he  would  have  directed 
that  Jane  should  be  made  equal  to  Cathe- 
rine. So  again,  in  the  first  codicil,  there 
is  no  gift  in  terms  to  Jane.  He  assumes 
Jane  to  be  a  person  already  in  possession 
of  something,  and  it  is  not  the  object  of 
the  codicil,  to  give  Jane  what  she  had  not 
before,  but  to  take  something  from  her, 
New  Series,  VI. — Chanc. 


and  to  raise  her  sister  to  an  equality  witli 
her.  It  is  clear,  that  if  the  codicil  has  the 
effect  contended  for  by  the  appellant,  it 
revokes  the  whole  disposition  of  the  will, 
not  only  the  legacies  of  6,000/.  and  3,000/., 
but  the  other  dispositions  also ;  and  that, 
not  by  declaration,  but  by  the  particular 
mode  of  dealing  with  the  property  which 
was  the  subject  of  the  provision.  It  would, 
therefore,  operate  on  the  annuities  given 
to  the  servants.  If  it  be  so,  the  testator, 
when  he  sat  down  to  make  his  codicil,  in- 
tended to  create  an  entirely  new  disposition 
of  his  property,  and  not  to  vary  anything 
he  had  previously  done.  This,  indeed, 
would  be  a  singular  way  of  doing  so.  It 
appears  by  the  will,  that  he  previously 
made  other  wills,  because  he  thereby  re- 
vokes all  other  wills ;  but,  by  the  codicil, 
he  mentions  this  will  as  being  an  existing 
wiU.  There  is  a  total  absence  of  words 
of  gift  to  Jane,  yet  he  treats  her  as  a  party 
having  some  benefit  already  bestowed  upon 
her ;  but  according  to  this  construction, 
all  the  dispositions  are  revoked  by  the  will, 
which  would  thus  be  left  to  operate  only 
in  the  appointment  of  executors. 

The  second  codicil  is  relied  on,  inasmuch 
.as  he  repeats  the  gifts  to  the  servants.  It 
is  said,  that  he  meant  by  his  codicil,  either 
to  shew  an  intention  that  the  will  should 
continue,  and  that  in  1828,  when  he  made  the 
second  codicil,  being  apprehensive  that  the 
will  might  not  operate,  he,  for  that  reason, 
repeated  the  gift;  or  that,  having  revoked 
his  will  altogether,  but  being  still  minded 
to  give  some  benefit  to  the  servants,  he 
made  the  second  codicil  for  that  specific 
purpose ;  but  the  real  effect  of  that  codicil 
is  to  shew,  that  although  in  November 
1828  he  might  have  been  afraid  that  he 
had  destroyed  the  effect  of  the  will,  yet 
that,  in  January  1827,  such  had  not  been 
his  intention ;  and  the  reference  to  the 
two  executors  named  in  the  will  shews 
that  he  still  treated  the  will  as  existing. 
There  is  no  new  appointment  of  executors, 
but  an  addition  of  an  individual  to  act  with 
the  others.  No  doubt,  under  the  terms  of 
the  second  codicil,  the  party  so  named 
would  be  entitled  to  probate  of  the  will. 

If  he  had  intended  to  revoke  his  old  will, 
he  would  have  directed  an  equal  division 
between  both  sisters,  and  not  brought  Ca- 
therine up  to  Jane ;  but  if  he  only  intended 
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to  make  the  provision  equal,  then  all  ia 
explained.  The  instruments  are  imperfect; 
but  however  inconsistent  with  the  second 
construction,  they  are  consistent  with  the 
third.  It  is  said,  the  settlement  of 
George's  share  shews  that  Catherine  was  to 
take  her  share  without  any  restriction ;  be- 
cause it  proves,  that  the  testator  had  in- 
tended to  maintain  the  provisions  of  his 
will,  as  to  the  quantity  of  interest  the  par- 
ties were  to  take;  inasmuch  as  he  gives 
the  widow  of  Greorge  the  interest  of  1,000/. 
only.  Had  he  devoted  to  George's  family 
one- third  of  the  residue  simply,  his  widow 
might  have  claimed  one-third  of  it,  as 
being  a  substituted  provision  f  but,  as  to 
her,  the  testator  expressly  says  she  shall 
not  participate  in  the  increase. 

On  the  whole,  I  am  of  opinion,  that  the 
third  construction,  being  that  which  was 
adopted  by  the  Master  of  the  Rolls,  is  the 
true  construction  of  these  testamentary 
papers ;  and  the  decree  must  be  affirmed  ; 
but,  as  the  question  is  one  of  difficulty,  and 
created  by  the  testator  himself,  I  think  the 
appeal  is  not  unreasonable,  and  that  the 
costs  of  it  ought  to  be  added  to  the  costs 
in  the  cause. 


L.C. 
Nov 


C.      1     r 

2 .      >     L\  re  DRDMMOKD. 

Lunacy — Settlement — Advancement, 


An  annual  alkmance  made  out  of  the  estate 
of  a  lunatic^  to  his  daughter  on  her  mar^ 
riagCf  directed  to  be  settled  to  her  separate 
use ;  and  a  sum  of  1 ,000/.  advanced  to  her 
hy  way  of  outfit. 

This  was  a  petition  to  confirm  the  Mas- 
ter's report. 

The  petitioners,  Margaret  Drummond 
and  Mary  Drummond,  were  the  two  only 
children  of  the  lunatit,  who  had  for  some 
years  past  been  in  a  hopeless  state  of  in- 
sanity, and  been  an  inmate  in  a  lunatic 
asylum.  His  property  was  very  consider- 
able, and  produced  an  annual  income  of 
about  5,500/.  Under  a  former  order,  the 
sum  of  ^500/.  had  been  allowed  for  the 
maintenance  of  the  lunatic  and  his  daugh- 
ters, whereof  2,000/.  was  applied  in  keep- 
ing up  an  establishment  for  the  latter.  One 
of  the  daughters  had  received  proposals  for 


marriage.  A  reference  was  made  to  the 
Master,  on  the  petition  of  the  daughters,  to 
inquire  whether,  under  the  circumstances 
of  the  intended  marriage,  any  and  what  in^ 
crease  should  be  made  to  the  allowance* 
and  whether  any  sum  ought  to  be  allowed 
out  of  the  lunatic's  property  for  the  outfit 
of  the  lady  on  her  marriage.  The  Master 
certified,  that  it  was  proper  that  an  addition 
of  500/.  should  be  made  to  the  allowance^ 
whereof  500/.  a  year  should  continue  to  be 
applied  in  maintenance  of  the  lunatic,  and 
1,500/.  a  year  for  the  maintenance  of  the 
unmarried  daughter;  and  that  1,000/.  a 
year  should  be  applied  towards  the  joint 
establishment  of  Mary  Drummond  and  her 
husband  after  marriage.  He  also  approved 
of  an  advance  of  1,000/.  for  the  lady's  out- 
fit. Both  the  petitioners  had  attained  their 
majority. 

Mr,  JVhitmarshj  in  support  of  the  petition 
for  confirmation  of  the  Master's  report* 
mentioned  In  re  Freak  (1). 

Mr,  Everett,  for  the  committee  of  the 
estate. 

The  Lord  Chakcsllor  confirmed  the 
report,  and  directed  the  allowance  to  be 
settled  to  the  lady's  separate  use. 


DAVENPORT  V,  WHITMORX. 


M.R. 
Nov.  12,14. 

L.C. 
Dec.  3,  15. 

V.C. 
Jan.  23,  24, 

1837. 

Ship  Registry  Act — Contract — Assign^ 
ment  of  Freight  by  way  of  Security — Prac^ 
tice — Master^ s  Report, 

At  previously  to  purchasing  a  shsp,  of 
which  he  became  the  registered  owner ,  en- 
tered  into  an  agreement  with  B,  that  so  soon 
as  the  earnings  of  the  ship  (for  which  B* 
was  to  procure  cargoes)  should  have  die^ 
charged  a  debt  due  from  him  to  A^  and 
should  have  repaid  to  A,  the  purchase'money 
^qfthe  ship,  then  the  surplus  of  such  eammga 
should  be  paid  to  B,  and  the  ship  should 
become  his  property ;  and  A,  was  not  to  sue 
B,  on  a  promissory  notcy  by  which  part  of 

(1)  Sbelford  on  Loiiacy,  160. 
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Mi  del4  was  secured.  A^  notmihsta$idingy 
bnmght  an  action  against  B.  en  the  note ; 
nhereupon  B.jUed  a  bill  for  an  injunction^ 
stating  the  agreement^  and  alleging  that  all 
smni  due  from  him  to  A.  had  been  satisfied 
out  (^  the  earnings  of  the  ship,  and  praising 
for  an  account  of  the  earnings,  and  that  he 
might  be  declared  entitled  to  redeem  the  ship, 

A  demurrer  by  A,  insisting  that  the 
agreement  was  bad  under  the  Sfnp  Registry 
Act,  mas  overruled  (reversing  the  dmsion 
of  the  Court  behm)^  on  the  ground  that  the 
agreement  was^  at  aU-events,  valid  as  to  the 
freight. 

Quaere — whether  a  contract ybr  a  trans- 
fer of  property  in  a  ship  is  affected  by  the 
subsisting  Ship  Registry  Act. 

In  an  injunction  cause,  where  the  common 
injunction  had  been  obtained  for  want  of 
cAtrcer,  and  the  Master  was  prevented  by 
iUneu  from  making  his  report  as  to  the 
ti^fciency  of  the  answer,  within  four  days^ 
the  Court  extended  the  time  for  procuring 
the  report ;  hut  it  is  only  under  special  cir* 
cvmetances  that  the  Court  will  interfere  for 
lias  purpose* 

The  bill  stated,  that  the  plaintiff  being 
the  owner  of  three  fourth  parts  of  a  ship 
called  the  fVellesley,  in  1831,  or  at  the 
beginning  of  1832,  executed  to  Messrs. 
Whitmore,  Wells,  8e  Whitmore,  of  London, 
banlLers,  a  bill  of  sale  of  his  said  shares, 
for  securing  to  them  2,500L  and  interest, 
whicb  mor^^e  was  regularly  registered  : 
that  the  plaintiff  was  declared  a  bankrupt  in 
February  1832,  but  shortly  afterwards  re- 
ceived his  certificate.  That  the  whole  of 
the  hVellesley  was  aflerwards  put  up  for 
sale  by  public  auction,  and  the  defendants 
purchased  her  for  1,000/.  That  the  defen- 
danta  proved  under  the  fiat  of  bankruptcy 
a  debt  of  3,414/.  I7s.  2cl<  exclusive  of  their 
mortgage  debt,  which  they  did  not  prove. 
That  previous  to  the  purchase  of  the  vessel 
by  the  defendants,  the  plaintiff  proposed  to 
them  that  they  should  purchase  the  plain- 
tiflTs  three  fourth  shares,  and  that  the  ship 
should  be  employed  under  the  superinten- 
dence and  management  of  the  plaintiff  in 
trading  to  and  from  Jamaica*  and  that  the 
plaintiff  should  obtain  the  outward  and 
homewiHrd  cargoes  for  the  said  vessel,  by 
means  of  interest  which  he  possessed  in 
consequence   of  having   been,  previously 


to  his  bankruptcy,  a  West  India  merchant; 
and  that  the  profits  and  earnings  of  such 
trading,  should,  as  to  three-fourths,  be 
applied  in  the  first  place  in  discharge  of 
the  mortgage  debt  and  the  interest  thereon, 
together  also  with  the  proportionate  part 
of  the  expenses  attending  the  purchase  of 
the  ship,  and  that  the  surplus  of  the  three- 
fourths  of  the  profits  should  be  paid  to 
plaintiff  for  his  own  use  ;  and  that  after 
the  mortgage  debt,  and  interest,  and  ex- 
penses should  be  paid  off,  the  plaintiff 
should  be  entitled  to  the  three  fourth  parts 
of  the  vessel  for  his  own  benefit.  That 
the  defendants  consented  to  make  the  pur- 
chase of  the  vessel  upon  the  terms  and 
for  the  purposes  aforesaid;  and. that  it 
was  aflerwards  agreed  that  the  debt,  which 
the  defendants  had  proved  under  the  fiat 
of  bankruptcy,  should  also  be  paid  out  of 
the  future  earnings  of  the  ship,  and  of  the 
cargoes  to  be  obtained  by  the  plaintiff. 
That  in  or  about  the  month  of  August  1834, 
the  defendants  advanced  to  the  plaintiff 
the  sum  of  500L  upon  the  security  of  his 
promissory  note,  payable  at  four  months 
after  date,  but  with  an  understanding  that 
the  note  was  to  be  renewed  from  time  to 
time,  in  case  the  plaintiff  should  require  it, 
so  long  as  the  said  ship  should  be  sailed 
in  the  employ  of  the  defendants,  and  con- 
tinue to  be  loaded  by  the  plaintiff  in 
manner  aforesaid ;  and  that  such  loan 
should  be  repaid  out  of  the  earnings  of  the 
ship,  and  should  be  a  debt  thereon,  in  like 
manner  as  the  original  mortgage  debt. 
That  the  ship  performed  several  voyages  to 
and  from  Jamaica,  and  the  plaintiff  exclu- 
sively procured  cargoes  for  her  ;  and  that 
the  ship,  by  such  voyages,  earned  freight 
to  the  amount  of  several  thousand  pounds, 
which  the  defendants  received.  That  the 
excretions  of  the  plaintiff  in  procuring  such 
freight  were  worth  400/.  or  500/.  per 
annum.  That  in  November  1834,  the  de- 
fendants represented  that  the  fVeUesley 
was  unfit  to  proceed  again  to  the  West 
Indies,  and  bought  another  ship,  called 
the  Sarah  Barry,  for  2,450/.,  upon  the 
express  understanding  that  the  plaintiff  was 
to  have  the  same  rights  and  interests  in 
respect  of  this  new  ship  as  he  had  in  the 
former  one,  and  that  the  loan  of  500/. 
should  be  continued  in  like  manner,  re- 
newable as  aforesaid,  on  the  new  ship,  as  it 
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had  been  on  the  first  ship ;  but  that  the 
defendants  should  be  entitled  to  debit 
against  the  plaintiff's  equity  of  redemption 
of  three  fourth  shares  of  the  new  ship, 
three  fourths  of  the  purchase-money  and 
expenses  attending  the  purchase  of  the 
new  ship.  That  the  defendants  had,  afler 
the  purchase  of  the  new  ship,  disputed  the 
plain tiflTs  right  to  the  equity  of  redemption 
of  the  three-fourths  of  her,  and  his  right 
to  have  an  account  of  the  freight  and  earn- 
ings of  the  ship,  or  to  have  her  freight  and 
earnings  applied  according  to  such  agree- 
ment and  understanding  as  before  stated  ; 
and  had  refused  to  allow  the  ship  to  make 
any  future  voyage  unless  the  plaintiff  would 
forego  all  claims  on  her.  That  consider- 
able loss  had  arisen  thereby ;  and  that 
the  defendants,  being  mortgagees  in  posses^ 
sion  of  the  said  ship,  were  chargeable,  as 
against  the  plaintiff,  with  all  the  loss  and 
damage  which  had  so  accrued  by  their  de- 
fault. That  on  a  full  account  being  taken, 
it  would  appear  that  the  whole  of  the  debt 
due  from  the  plaintiff  to  the  defendants 
had  been  fully  paid  and  satisfied,  or,  at  the 
utmost,  only  a  small  sum  and  trifling  ba- 
lance remained  in  favour  of  the  defendants. 
That  the  promissory  note  of  the  plaintiff 
was  renewed  at  divers  times,  and  the  last 
renewal  was  a  promissory  note,  dated  the 
5ih  of  May  1836,  for  500/.,  payable  four 
months  after  date  to  the  defendants  or 
order,  on  which  they  had  lately  commenced 
an  action  at  law  in  the  Common  Pleas. 
That  the  WeUesley  was  sold  at  a  bad  time 
of  the  year,  and  without  the  knowledge  of 
the  plaintiff,  for  1,400/.,  which  was  at  a 
great  undervalue ;  and  that  the  defendants, 
as  mortgagees  in  possession,  ought  to  be 
charged  with  the  loss  accruing  by  such 
default  in  the  sale.  That  the  defendants 
had  delivered  to  the  plaintiff  several  ac- 
counts of  the  freight  of  the  WeUesley,  but 
in  some  letters  from  them  to  the  plaintiff, 
which  were  set  forth  in  the  bill,  they  de- 
nied his  right  to  the  equity  of  redemption 
of  any  part  of  the  ship. 

The  bill  prayed,  that  an  account  might 
*  be  taken  of  the  freight  and  earnings  of  the 
ships  received  by  the  defendants,  and  of 
their  disbursements  on  account  of  the 
ships ;  and  that  they  might  be  decreed  to 
pay  what  should  be  found  due  to  the 
plaintiff  from  them  ;  and  that  the  plaintiff 


might  be  declared  entitled  to  redeem  the 
three  fourth  parts  of  the  said  ship,  upon 
payment  of  such  sum  (if  any)  as  should  be 
found  due  from  him ;  and  that  the  same 
might  be  duly  assigned  to  the  plaintiff  ac- 
cordingly ;  and  that  the  defendants  might 
be  restrained  from  proceeding  at  law  aganist 
the  plaintiff  upon  the  promissory  note. 

To  this  bill  the  defendants  filed  a  general 
demurrer  for  want  of  equity,  which  was 
argued  before  the  Master  of  the  Rolls  on 
the  12th  and  14th  of  November. 

Mr,  Pemberton  and  Mr,  G,  Richards 
supported  the  demurrer. 

Mr,  Kinder sley  and  Mr,  Rogers  appeared 
in  support  of  the  bill. 

His  Lordship  allowed  the  demurrer ; 
and  from  this  judgment  the  plaintiff  ap- 
pealed to  the  Lord  Chancellor. 

Dec.  3. — Sir  William  Home  and  Mr. 
Rogers,  in  support  of  the  bill. — The  con- 
tract between  the  plaintiff  and  the  defen- 
dants, with  regard  to  the  WeUesley,  was 
made  afler  the  passing  of  the  6  Geo.  4. 
c.  110.  The  cases  which  have  been  hi* 
therto  decided,  and  which  have  any  resem* 
blance  to  the  present  case,  occurred  while 
former  ship  registry  acta  were  in  force. 
The  34  Qeo.  3.  c.  68.  s.  14.  (1)  referred 
to  transfers,  contracts,  or  agreemenis  for 
transfer  of  property  of  ships.  The  3l8t 
section  of  the  6  Geo.  4.  c.  110(2),  and 

( 1)  By  this  clanie  it  is  «Dacted,  '*  Thst  no  tru^ 
f«r,  e&ntraet,  or  agntmtntfar  tranter  of  property  ia 
any  ahip  or  vaaael,  made  or  intended  to  be  made 
after  the  let  day  of  January  1795,  aball  be  valid  or 
effectual  for  any  purpOM  wbataoever,  either  in  law 
or  equity,  unlets  such  transfer,  or  coniTaet,&r€tgrm' 
msntfor  trantftr  of  property  in  sueh  ship  or  Teseel, 
shall  be  made  by  bill  of  sale,  or  instrument  in  writ- 
ing^, containing  aueh  recital  as  is  prescribed  by  the 
said  act." 

(f)  This  section  enacts,  "That  when  and  so 
often  as  the  property  in  any  ship  or  ressel,  or  any 
part  thereof,  belonging  to  any  of  his  Majesty's  sub- 
jects, shall,  after  registry  thereof,  be  sold  to  any 
other  or  others  of  his  Majesty's  sabjeets,  the  same 
shall  be  transferred  by  bill  of  sale,  or  otktr  instm- 
ment  in  writing,  containing  a  recital  of  the  certificate 
of  registry  of  such  ship  or  vessel,  or  the  principal 
contents  thereof,  otherwise  such  transfer  shall  not  be 
ralid  or  efiectual  for  any  purpose  whatsoerer,  either 
in  law  or  in  equity." 
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also  the  same  section  of  the  3  &  4  Will.  4. 
c.  55,  refer  only  to  actual  transfers,  and 
direct,  that  if  the  transfer  is  not  duly  made 
according  to  the  provisions  of  the'  act, 
such  transfer  shall  not  he  valid ;  hut  they 
do  not  take  away  from  the  parties  any 
rights  which  they  may  have  independently 
of  the  transfer.  These  acts  heing  penal, 
roast  be  construed  strictly ;  and  under  the 
provisions  of  the  last  two  acts,  a  contract 
respecting  a  ship  is  left  untouched.  Some 
time  must  always  intervene  before  a  stipu- 
lation for  the  purchase  of  a  ship  can  be 
completed,  and  therefore  the  act  omits  the 
words  contracts  and  agreements  altogether. 
But  even  under  the  former  acts  an  assign- 
ment of  the  freight  of  the  ship  did  not 
require  registry;  and  an  assignment  of 
the  future  earnings  of  a  ship  was  valid ; 
and  a  lien  even  on  a  ship's  papers  has  been 
allowed  to  be  good. 

ProHtmg  V.  Hammond,  8  Taunt.  688. 

In  re  ship  Warre,  8  Price,  269,  n. 

Mesiaer  v.  Giliespie,  1 1  Yes.  636. 

Douglas  V.  RusseUy  4  Sim.  524. 

Martin  v.  Atkyns,  5  Taunt,  581. 
The  assignment  of  the  freight,  therefore, 
entitles  the  plaintiff  in  this  case  to  relief, 
independently  of  his  right  to  redeem  the 
ship  Itself.  The  defendants  have  admitted 
the  plaintifPs  right,  by  giving  him  accounts 
of  the  earnings  of  the  ship  from  time  to 
time.  Even  if  the  assignment  were  not 
valid,  the  defendants  are  indebted  to  the 
pkintiff  for  personal  services.  Where  a 
grant  of  an  annuity  is  bad,  the  party  who 
loses  it  may  still  recover  the  money  he 
paid  for  it;  and,  on  the  same  principlci 
the  plaintiff  here  will,  at  all  events,  have 
some  claim  against  the  defendants. 

Mr,  Wigram  and  Mr.  G,  Richards^  con- 
tri. — ^The  plaintiff  claims  to  be  entitled  to 
an  equity  of  redemption  of  a  ship,  although 
the  transfer  of  it  to  the  defendants  appears 
on  the  r^stry  to  have  been  absolute. 
Before  the  act  of  6  Geo.  4.  there  could  not 
be  any  trust  created  of  a  ship,  nor  any 
equitable  mor^ge,  which  did  not  appear 
on  the  registry.  Trusts  of  a  ship  created 
by  operation  of  law,  as  in  cases  of  bank- 
ruptcy or  death,  stand  in  a  different  posi- 
tion; but  trusts  of  a  ship  could  not  be 
created  by  any  act  of  the  parties. 

ffibbert  v.  Rolleston,  S  Bro.  C.C.  571. 

Mestaer  v.  Gillespie,  11  Ves.  621. 


Curtis  V.  Perry,  6  Ves.  759. 

Ex  parte  Yallop,  15  Ves.  60. 

Thompson  v.  Leake,  1  Mad.  39. 

Battersby  v.  Smyth,  3  Mad.  110. 
And  although  in  the  last  two  acts,  the 
words,  "contract  or  agreement,"  do  not 
occur  in  the  clause  corresponding  to  that 
in  which  they  are  found  in  the  former  acts, 
still  the  words,  '*  bill  of  sale  or  other  in* 
strument  in  writing,'*  are  made  use  of,  and 
these  words  must  be  considered  to  apply 
to  contracts  for  sale;  otherwise  it  might 
be  contended,  that  a  person  may  acquire 
an  interest  in  a  ship  by  parol.  If  in  this 
case  the  ship  was  intended  to  be  a  mere 
security  in  Uie  hands  of  the  defendants, 
that  intention  ought  to  have  been  stated  in 
the  registry,  according  to  the  provisions  of 
6  Geo.  4.  c.  110.  s.  45.  A  separate  as- 
signment of  the  freight  of  a  ship  is  un- 
doubtedly valid,  although  it  has  not  been 
registered;  but  there  is  no  such  assign- 
ment here ;  nor  is  the  case  so  represented 
in  the  bill.  The  defendants  are  stated  in 
the  bill  to  be  "  mortgagees  in  possession*' 
of  the  ship ;  and  the  prayer  seeks  to  re- 
deem the  ship,  and  asks  for  accounts  from 
the  defendants,  in  order  to  ascertain  on 
what  terms  the  redemption  is  to  take  place. 
If,  therefore,  the  plaintiff's  right  to  rede'em 
the  ship  fails,  his  right  to  have  the  ac- 
counts taken  fails  also.  When  the  ship 
itself  was  assigned  to  the  defendants,  they 
became  entitled  to  the  freight  as  a  matter 
of  course.  If  they  have  no  claim  against 
the  plaintiff  on  his  note,  let  him  prove  that 
at  law. 

Sir  Wm,  Home,  in  reply,  insisted,  that 
whether  the  plaintiff's  claim  should  be  ul- 
timately allowed  to  its  full  extent  or  not, 
he  was,  at  all  events,  entitled  to  some 
relief  in  a  court  of  equity. 

Dec.  15. — The  Lord  Chancellor. — 
This  case  came  before  me  on  appeal  from 
an  order  of  the  Master  of  the  Rolls,  who 
allowed  a  general  demurrer  to  this  bill. 
The  case  made  by  the  bill  is — [his  Lord- 
ship stated  the  case].  To  this  bill  a  general 
demurrer  was  put  in,  which  was  allowed  by 
the  Master  of  the  Rolls.  A  great  deal  of 
argument  took  place  as  to  the  subsisting 
provisions  of  the  Ship  Registry  Act.  In 
my  view  of  the  case,  it  is  not  necessary  to 
enter  into  this  subject,  because   I  might 
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assume,  for  the  purposes  of  this  demurrer, 
that  the  subsisting  Ship  Registry  Act  is  as 
strict  as  the  former,  and  that  the  law, 
therefore,  is  still  in  force  which  prohibits 
the  passing  of  an  interest  in  a  ship,  except  in 
conformity  with  certain  directions  contained 
in  the  act ;  and  that  a  ship  must  be  const* 
dered  as  the  absolute  property  of  the  regis* 
tered  owner. 

Assuming  this  to  be  the  state  of  the  law, 
it  remains  to  be  considered  what  are  the 
allegations  in  the  bill,  and  what  is  the  case 
made,  and  how  far  they  justify  a  claim  for 
relief.  The  bill  charges,  that  there  was  an 
agreement  that  the  plaintiff  should  have  the 
management  of  the  ship  of  the  defendants, 
and  that  he  should  procure  freight,  and 
that  the  freight,  when  received,  should  be 
applied  in  payment  of  certain  sums  due 
from  the  plaintiff  to  the  defendants,  and 
that  it  was  agreed  that  the  remainder 
should  be  paid  to  the  plaintiff)  and  that  the 
defendants  should  not  sue  on  the  plaintifTs 
note.  It  also  alleges,  that  both  parties 
acted  on  this  arrangement — that  the  freight 
received  had  actually  paid  all  sums  due  to 
the  defendants — and  that  the  defendants 
had,  at  different  times,  rendered  accounts 
of  the  freight,  but  had  yet  brought  an  action 
on  the  promissory  note.  If  die  Registry 
Act  be  as  I  have  assumed,  and  if  the  case 
is  as  the  plaintiff  asserts,  the  plaintiff  may 
not  be  entitled  to  the  ship  ;  yet,  if  the  de« 
fendants  have  received  the  freight,  and  so 
discharged  the  debt  due  to  them,  the  plain-* 
tiff  would  still  be  entitled  to  have  an  ac- 
count taken.  He  alleges,  that,  on  the  faith 
of  the  agreement,  he  has  devoted  five  years 
to  the  service  of  the  ship,  the  remuneration 
for  which  service  was  to  be  the  payment 
to  the  defendants  out  of  the  freight,  and 
the  payment  of  the  residue  to  the  plaintiff. 
If  this  statement  be  true,  what  right  have 
the  defendants  to  withdraw  out  of  the  ac- 
count, the  freight  which  they  agreed  to 
place  to  the  plaintifTs  credit,  and  so  leave 
him  exposed  to  his  liabilities  on  the  note, 
which  he  alleges  to  have  been  paid  by  the 
result  of  the  account  if  taken  according  to 
the  contract  ? 

It  was  argued,  for  the  defendants,  that 
this  might  be  offered  as  a  defence  at  law  ; 
but  would  it  not  be  necessary  to  come  here 
to  have  the  accounts  taken,  to  see  that  the 
debt  is  paid  7     That  could  not  be  done  at 


law.  It  was  also  argued,  that  the  contract, 
if  bad  as  to  the  ship,  would  not  be  good  as 
to  the  freight.  Lord  Eldon  held,  in  Met*' 
taer  v.  GiUespiet  that  an  assignment  of  the 
freight  was  not  within  the  Ship  Registry 
Act.  The  defendants  say,  "  If  the  ship  be 
ours  by  law,  the  freight  must  be  oure  also." 
That,  however,  by  no  means  follows  ;  and 
although,  under  the  act,  the  Court  will  not 
consider  any  one  but  the  registered  owner 
as  being  owner  of  the  ship,  this  does  not 
prevent  parties  dealing  with  the  freight. 
If  the  ship  be  registered  in  the  name  of  one 
party,  who  admits  that  another  person  has 
an  interest  in  the  earnings  of  the  ship,  that 
other  person  may  demand  an  account  of 
them.  In  Prouting  v.  Hammond,  the  defen- 
dant  was  registered  as  the  actual  owner  of 
a  ship,  and  the  plaintiff  alleged  that  he  was 
entitled  to  the  equity  of  redemption.  The 
defendant  sold  the  ship,  and  told  the  plain* 
tiff  that  he  would  account  to  him  for  the 
balance  of  the  proceeds  ;  and  the  plaintiff 
was  held  entitled  to  recover  this  balance  in 
an  action  at  law.  In  Batterthy  v.  Smyth^ 
there  was  a  demurrer  to  a  bill,  praying  an 
account  of  the  profits  of  the  ship  by  a  party 
claiming  as  part  owner.  The  demurrer 
was  allowed,  but  there  was  no  allegation  of 
a  contract  as  to  the  freight.  The  right  to 
the  account  was  made  to  depend  on  and 
grow  out  of  the  title  as  part  owner. 

I  am  therefore  of  opinion  that,  indepen* 
dently  of  any  question  on  the  present  Ship 
Registry  Act,  this  bill  contains  allegations 
which,  if  proved,  will  entitle  the  plaintiff  to 
some  part  at  least  of  the  relief  which  be 
prays;  and  therefore  the  general  demurrer 
must  be  overruled. 

Jan.  28  and  24. — The  Vice  Chamcbllok. 
-—The  common  injunction  to  restrain  the 
defendants  from  proceeding  with  the  action 
on  the  plaintiff's  promissory  note,  had  been 
obtained  for  want  of  answer ;  and  the 
answer  having  been  afterwards  put  in,  the 
plaintiff  took  exceptions  for  inaufficiency* 
and  obtained  an  order  of  reference  on 
Thursday,  January  19.  He  waa  unable  to 
get  this  order  drawn  up  before  the  following 
Saturday,  and  the  Master  issued  his  war* 
rant  for  two  o'clock  on  Monday,  January 
23,  which  was  the  last  day  for  procuring 
the  Master's  report  upon  the  insofficiency. 
Under  these  circumstances — 
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Sir  W,  Home  and  Mr.  Rogers^  on  behalf 
of  the  plaintiff,  applied  to  the  Vice  Chan- 
cellor for  further  time  for  procuring  the 
report,  and  cited  Smth^t  Chanc,  Pract, 
vol.  1.  p.  474—"  If  four  days  are  insuffi- 
cient (to  procure  the  Master's  report)  the 
time  may  be  extended  either  by  agreement 
in  the  Master's  office,  or  by  application  to 
the  Court  on  notice  of  motion." 

Mr,  G,  Richards  opposed  the  application, 
and  contended,  that  the  rule  for  dissolving 
an  injunction,  if  the  Ma8ter*s  report  on  the 
insufficiency  of  an  answer  were  not  obtained 
in  four  days,  ought  not  to  be  interfered 
with.  If  the  exceptions  were  allowed,  the 
injunction  would  be  revived  as  a  matter  of 
course. 

The  VicB  Chancellor. — I  cannot  but 
think  that  the  Court  will  interfere  in  spe- 
cial cases,  and  alter  any  rule  of  practice, 
as  diere  might  be  a  case  in  which  reference 
might  be'  made,  and  the  Master  might  be 
taken  ill,  and  four  days  might  elapse  be- 
fore he  could  name  a  time  when  he  could 
consider  the  subject.  But  I  do  not  myself 
recollect  any  such  application  as  this  being 
made  to  the  Court ;  and  it  does  not  appear 
that  any  particular  evil  will  occur  in  this 
case;  beaiuse,  although  if  the  report  is 
not  obtained,  the  injunction  will  be  dis- 
solved, yet  if  the  exceptions  are  allowed, 
it  is  a  matter  of  course  to  revive  the  in- 
junction. This  is  a  general  rule  for  causing 
the  plaintiff  to  delay  as  little  as  possible  ; 
and  I  observe,  that  the  Chancery  Com- 
missioners, in  the  10th  proposition  of  their 
report  in  respect  to  this  court,  seem  willing 
to  let  this  practice  remain  as  it  was  before* 
1  do  not  mean  to  allege,  that  I  could  not 
interfere  if  a  proper  case  were  made  out, 
but  it  does  not  appear  to  me  that  such  a 
case  is  now  before  me. 

Jan.  24. — ^The  following  morning  it  was 
stated  to  his  Honour  that  the  Master,  to 
whom  the  exceptions  were  referred,  was,  in 
&ct,  prevented  by  illness  from  proceeding 
with  the  reference ;  and  his  Hononr  there- 
upon extended  the  time  for  procuring  the 
report,  granting  a  further  space  of  four 
days. 
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Practice. — 17 th  Order — Commission  to 
examine  Witnesses. 

Where  the  plaintiff  has  obtained  an  order 
for  a  commission  to  examine  witnesses,  bni 
has  not  served  itf  the  defendant  is  entitled  as 
of  course  to  an  order  for  a  commission. 

The  plaintiff  had  obtained  an  order  for  a 
commission  to  examine  witnesses,  but  had 
not  served  it  on  the  defendant ;  on  whose 
behalf— 

Mr.  Knight  now  moved  for  a  commis« 
sion ;  and  insisted  that,  as  the  plaintiff  had 
not  obtained  and  served  an  order  for  a  con>« 
mission,  the  order  now  asked  for  was  as  of 
course ;  and  cited  Rattenbury  v.  Fenton  (1). 

The  Vice  Chancbllor  made  the  order* 


M 

Dec 


JERVIS  V.  BRASIBR. 


.R.     > 

^  8.   > 

Practice. — Deposit  of  Jewels. 


Some  parties  in  the  cause  had  the  option^ 
under  a  wUlf  of  purchasing  certain  jewels : 
which  the  decree  directed  to  be  deposited 
in  the  Master* s  office^  and  the  Master  was 
to  he  at  Uberty  to  receive  proposals  from  the 
parties  far  their  purchase.  The  Master  de^ 
dined  receiving  the  jewels,  and  an  order  was 
made,  that  the  Master  should  ajypoint  a  pro* 
per  person  to  have  the  care  of  the  jewels, 
who  should  jlnd  security,  and  have  an  allow- 
ance,  and  who  should  aUow  access  thereto^ 
fiw  the  purposes  in  the  decree  mentioned. 

Some  of  the  parties  to  this  cause  were 
to  have  the  option  of  becoming  the  purcha- 
sers of  certain  trinkets,  &c.,  which  belong- 
ed to  the  testator,  and  by  an  order  made 
the  d2nd  of  July  1836,  on  further  direc^ 
tions,  it  was  amongst  other  things  **  order* 
ed,  that  the  defendants,  John  Isaac  Brasier 
and  Cresswell  Pigot,  do  deposit  in  the 
hands  of  the  Master  to  whom  these  causes 
are  referred,  all  the  trinkets  and  other  ar- 
ticles and  things  mentioned  in  the  twelfth 
schedule  to  the  said  Master's  said  report, 


(1)  6Siin.S6B. 
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and  the  said  Master  is  to  be  at  liberty  to 
receive  proposals  from  any  of  the  parties 
in  the  said  causes  for  the  purchase  of  the 
said  several  trinkets,  and  other  articles  and 
things,  and  to  approve  of  such  of  the  par- 
ties as  shall  make  the  highest  proposals  for 
all  or  any  of  the  said  trinkets,  articles,  and 
things,  to  be  the  purchaser  or  purchasers 
thereof." 

The  Master  declined  receiving  the  trin- 
kets, &c.,  as  directed  by  the  order,  and — 

Mr,  Stuart  now  applied  to  have  the 
order  varied. 

[Lord  Langdale  said,  he  understood 
the  practice  to  be,  to  deposit  valuable  pro- 
perty in  the  Bank  of  England,  with  the 
privity  of  the  Accountant  General.] 

This  would  not  suit  the  purposes  of  the 
parties,  who  require  frequent  access,  to  be 
able  to  make  proposals  for  their  purchase. 
In  The  Earl  of  Shafieshury  v.  the  Duke  of 
Marlborough (l\  it  was  referred  to  one  of 
the  Masters  "  to  appoint  a  proper  person 
or  persons  to  have  the  care  and  custody  of 
the  several  articles  at  Blenheim,  particu- 
larly specified  and  set  out  in  the  inventory 
in  the  bill  mentioned,  and  which  are  spe- 
cifically bequeathed  by  the  will  and  codi- 
cils, of  George,  late  Duke  of  Marlborough, 
upon  the  trusts  therein  contained ;  and  the 
said  Master  is  to  make  him  or  them  a 
reasonable  allowance,  &c.,  such  person  or 
persons  so  to  be  appointed  first  giving 
security,  &c.  to  take  care  of  such  severed 
articles  as  aforesaid,  and  deliver  up  the 
same  as  this  Court  shall  hereafter  direct. 
And  for  the  purpose  aforesaid  it  is  ordered, 
that  the  several  articles,  so  at  Blenheim  as 
aforesaid,  be  delivered  to  such  person  or 
persons  who  shall  be  so  appointed  receiver 
or  receivers,  as  hereinbefore  directed." 

Lord  Lanodale  said — The  order  ought 
to  be,  to  refer  it  to  the  Master,  to  approve 
of  a  proper  person  to  have  the  care,  &c.  of 
the  trinkets,  &c.,  for  the  purpose  in  the 
decree  mentioned,  he  giving  security,  and 
to  allow  the  parties  access  to  them,  for  the 
purpose  mentioned  in  the  former  order. 

NoU, — In  l7S4,an  order  was  m»de  by  the  Coun- 
cil, thtt  the  several  Mastera  ahoold  make  returns  of 
the  ▼ariooa  amounts  of  cash,  securities  for  money, 

(1)  Seton's  Dec.  330. 


bonds,  tallies,  and  other  effects  in  their  care  in  each 
particular  cause.  These  returna  were  collected  to- 
gether sod  printed.  The  following  entries  are  con- 
tained in  one  of  the  returns: — "  Item,  a  gold  watch 
studded  with  diamonds  was  delivered  over  to  me 
by  my  predeeeuor's  wife,  after  his  death,  aa  appre- 
hending it  did  belong  to  some  of  the  suitors  of  the 
court,  worth,  as  I  am  informed,  about  SCO/.,  and 
which  I  cannot  put  down  to  any  cause ;  also  some 
small  pearls  and  diamonds  and  other  trinkets  in  a 
puree." — See  Bennett,  p.  199. 


^ATTORNEY     GENERAL    0.     LUB- 
L.C.        \        BOCK. 

May  7 ;  <  attorney  general  v.  the 

Nov.  2,     #        MAYOR    AND     BURGESSES    OF 
^       NEWBURY. 


Masth's  Report^ — Rate  of  Payment  for 
Schedules  annexed  to. 

Schedules  annexed  to  a  MasUr*s  reporif 
and  merely  containing  copies  of  accounts 
which  have  been  carried  into  the  Master's 
office,  as  directed  by  the  6lst  «$>  62nd  orders 
of  \82S'3l,  are  to  be  paid  for  at  the  rate 
ofQd.f  and  not  2s.  a  folio. 

In  these  informations,  certain  accounts 
had  been  carried  into  the  Master's  office, 
in  the  form  of  debtor  and  creditor,  and 
had  been  entered  in  a  book  in  the  Master's 
office,  as  directed  by  the  6  list  &  62nd  of 
die  orders  of  1828-31.  These  accounts 
had  been  passed,  and  copied  into  the  sche- 
dules of  the  Master's  report ;  and  a  ques- 
tion was  now  raised,  whether  these  sche- 
dules were  to  be  charged  at  the  same  rate 
as  receivers'  accounts,  namely,  6d.  a  folio, 
or  at  the  same  rate  as  the  rest  of  the  re- 
port, that  is  2s,  a  folio*  The  former  case 
was  mentioned  to  the  Lord  Chancellor  on 
the  7th  of  May,  and  the  latter  on  the  2nd 
of  November,  by  Mr.  Cooper. 

The  Lord  Chancellor  mentioned  the 
point  to  the  Master  of  the  Rolls  and  the 
Vice  Chancellor,  and  decided,  that,  as  the 
schedules  were  not,  strictly  speaking,  part 
of  the  Master's  report,  they  were  to  be 
charged  at  the  rate  of  6d.  only  a  folio. 
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l;g.    S  , 

Feb.  Tl;  f  metcalte  v.  :^he  archbishop 

Nov.  9,     ^  OP    YOKK. 

1836.     ) 

Clergy — Equitable  Charge — Charge  on 
Benefice, 

A  elergymah,  while  the  statute  of  IS  Eliz, 
e.  f  0«  rvas  not  in  forte,  granted  an  tmnrnty^ 
which  he  charged  upon  his  living  in  London, 
and  covenanted,  that  if  he  exchanged  for  ahy 
other  benefice,  he  would  give  the  grantee  a 
legal  charge  upon  the  same  for  securing  the 
aninnty :  and  that,  in  the  mean  time,  such 
benefice  should  be  charged  with  the  payment 
thereof.  Prior  to  the  67  Geo.  3.  c.  99.  he 
exchanged  Ins  living  in  Lxmdonfor  a  bene^ 
fice  in  Yorkshire,  but  did  not  execute  iiny 
deed,  charging  this  new  living  with  tire  an" 
maty,  until  after  the  passing  of  the  57  Oeo, 
S.  e.  99 : — Held,  that  the  first  deed  created 
a  good  equitable  charge  on  the  second  living 
from  the  thne  of  the  exchange ;  and  that  the 
57  Oeo.  S.  c.  9^  did  not  prevent  that  equity 
from  fastening  On  the  new  living :  Arid  ift  a 
svat  instituted  by  the  annuitant  against  the 
clergyman,  and  subsequent  sequestrators, 
who  had  had  notice  of  the  annuitant'^s  title, 
the  Court,  at  the  hearing,  continued  a  re- 
ceiver of  the  rents  and  profits  of  the  living, 
who  had  been  appointed  by  an  interlocutory 
order. 

The  facts  of  this  case  are  stated  in  4 
Law  J.  Rep.  (n.s.)  Chanc.  154. 

Messrs.  MeggisOh  &  Qo.  appealed  from 
the  decision  of  the  Vice  Chancellor. 

Mr,  Tinney  and  Mr.  Metcalfe  appeared 
in  support  of  the  decree ;  and  cited 

Doe  d.  Broughton  v.  Gidly,  9  B.  &  C. 
344 ;  s.  c.  4  M.  &  R.  249 ;  7  Law  J. 
Rep.  K.B.  ^01. 
Curtis  V.  Auber,  1  Jac.  &  Walk'.  526. 
Mobinson  v.  MacdonneU,  5  Mau.  &  Sel. 

228. 
Douglas  ▼.  Russell,  4  Sim.  524 ;  s.  c. 

1  MyL  &  K.  488. 

Alexander  v.  the  Duke  of  WelUngton, 

2  Russ.  &  Myl.  35  ;  s.  c.  9  Law  J. 
Rep.  Chanc.  36. 

Mr.  Jacob  and  Mr.  Purvis,  in  support 
of  the  appeal;  cited 

Brewster  ▼.  Kidgill,  12  Mod.  166. 
Barker  v.  Hodgson,  3  Mau.  &  Sel.  267. 
New  Series,  VI. — Chanc. 


Nov.  9tli. — The  Lord  CHAMCEiroR. — 
This  was  an  appeal  from  the  decision  of 
;he  Vice  Chancellor.  The  appellants ,  are 
judgment  creditors  of  the  Rev.  Mr.  War- 
rjngton,  vicar  of  the  pi^rish  of  Leake ;  and 
the  question  is,  whether  the  plaintiff  or  the 
appellants  have  a  preferable  title  to  the 
proceeds  of  the  vicarage.  The  defendants 
claim  under  adjudgment  and  sequestration 
of  the  year  1 832 ;  but  before  they  obtained 
that  judgment,  they  had  notice  of  the  plain- 
tiffs title  ;  and  consequently  the  question 
i's,  whether  his  title  is  a  valid  one,  and,  if 
so,  by  what  means  he  can  enforce  it. 

But  before  I  advert  to  the  title  set  up 
by  the  plaintiff,  it  is  material  to  consider 
the  state  of  the  law  on  this  subject.  By  a 
statute  of  Elizabeth,  the  charging  of  eccle- 
sfastical  benefices  was  declared  illegal.  But 
that  statute  was  repealed  by  the  43  Geo,  3. 
c.  84,  which  was  passed  in  1803;  and  no 
alteration  in  the  law  was  made  till  the  act 
57  Geo.  3.  c.  99,  which  was  passed  in  1817| 
by  which  the  charging  of  ecclesiastical  be-' 
nefices  was  again  prohibited.  So-that^fhmr 
1803  to  1817,  (which  comprises  the  time 
when  the  security  on  which  the  plaintifTs 
title  depends  was  executed,  namely,  in* 
1811,  and  also  the  time  when  Mr.  War- 
rington obtained  the  vicarage  of  ^  Leake, 
which  is  the  property  claimed  by  virtue  of 
that  security,  namely,  in  1814.)  a  clergy- 
man was  not  prohibited  from  charging  liis 
ecclesiastical  benefice. 

[His  Lordship  stated  the  case.]  Alf 
law,  the  defendants  have  a  better  title 
than  the  plkintiff ;  but  the  question  re- 
mains, whether  the  plaintiff  is  not  enti- 
tled in  equity  to  a  prior  charge  upon  the 
vicarage.  In  1818  the  plaintiff  obtained' 
from  Mr.  Warrington  the  execution  of  a 
deed,  in  pursuance  of  the  covenant  con-* 
tained  in  the  deed  of  1811,  to  create  a 
formal  legal  charge  of  the  annuity  upoii 
the  vicarage  of  Leake.  But  as  tlie  57 
Geo.  3.  c.  99.  had  passed  in  1817,  that 
subsequent  deed  was  clearly  illegal,  and 
of  no  effect.  The  question  therefore  is, 
whether  the  plaintiff  can  support  his  claim 
to  a  charge  upon  the  vicarage  of  Leake* 
under  the  deed  of  1811 :  if  so,  as  the  de- 
fendants hlid  notice  of  that  deed  before 
they  obtained  their  judgment,  his  charge 
would  be  preferred  to  that  judgment. 

The  first  question  is,  what  would  have 
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been  the  plaintiflTs  tide  if  the  57  Geo.  3. 
c.  99.  had  not  passed ;  and  the  second, 
how  does  that  act  affect  the  plaintiff's  title  ? 
If  that  act  had  not  passed,  the  plaintiff 
would  have  been  entitled  to  an  equitable 
charge  upon  the  vicarage  of  Leake,  and 
could  have  required  Mr.  Warrington  to 
give  him  a  legal  charge  upon  it.  A  cove- 
nant to  charge  or  affect  lands  hereafter  to 
be  acquired,  undoubtedly  operates  in  equity 
upon  lands  which  are  so  acquired,  and 
binds  the  party  who  created  the  charge. 
Several  cases  establish  that  point — Robin- 
son V.  Macdonnell,  Curtis  v.  Auher^  Dou- 
glas V.  Russell,  Alexander  v.  the  Duke  of 
Wellington,  Independently  of  the  57  Geo.  3. 
c.  99,  the  plaintiff  is  entitled  to  a  charge 
upon  this  vicarage;  and  the  next  question 
i8»  whether  that  act  defeats  the  title  which 
he  would  otherwise  have.  The  act  pro- 
hibits any  new  charge  from  being  created ; 
but  it  is  not  retrospective,  and  does  not 
make  void  an  equitable  charge  created  by 
a  prior  deed,  until  that  charge  shall  be  con- 
verted into  a  legal  charge.  If  the  act,  by 
prohibiting  the  creation  of  a  legal  charge, 
defeated  the  equitable  charge,  it  would 
have  a  retrospective  effect,  which  it  does 
not  profess  to  have.  If  the  deed  of  1811 
had  merely  contained  an  agreement,  that 
any  afler-acquired  benefice  should  be 
charged  and  chargeable  with  the  payment 
of  the  annuity,  the  vicarage  of  Leake, 
which  Mr.  Warrington  aflerwards  acquired, 
namely,  in  1814,  would  have  been  un- 
doubtedly charged  in  equity  with  the  pay- 
ment of  the  annuity.  If  so,  how  can  the 
covenant,  contained  in  the  deed  of  1 8 1 1 , 
to  execute  a  legal  charge,  destroy  the  equi- 
table lien?  How  can  the  covenant  for 
further  and  better  assurance,  destroy  the 
assurance  which  was  actually  executed  ? 
The  appellants,  however,  contended,  that 
there  was  no  independent  equitable  charge, 
but  only  a  covenant  for  a  legal  charge, 
which  the  statute  prohibited  before  any 
attempt  was  made  to  enforce  it.  I  am, 
however,  clearly  of  opinion  that,  upon  the 
true  construction  of  the  deed  of  1811, 
there  was  an  equitable  charge  indepen- 
dently of  the  covenant  to  execute  a  legal 
charge.  The  remedies  of  a  legal  and  of 
an  equitable  incumbrancer  are  totally  dif- 
ferent. A  party,  who  has  an  equitable 
mortgage  by  a  deposit  of  title  deeds,  has 


no  right  to  ask  for  a  legal  mortgage.  I 
am  therefore  of  opinion,  that  the  Vice 
Chancellor  was  right  in  giving  effect  to 
this  equitable  charge  upon  the  vicarage  of 
Leake. 

The  defendants  complain  of  the  decree 
of  the  Vice  Chancellor,  because  it  ordered 
them  to  account  for  what  they  had  received 
from  the  vicarage  under  their  judgment 
and  sequestration,  although  the  Court  of 
King's  Bench  ordered  the  plaintiff  to  pay 
to  them  what  he  had  received.  But  I  am 
of  opinion,  that  this  direction  was  perfectly 
correct.  The  Court  of  King's  Bench  found 
that  the  plaintiff's  judgment  could  not  pre- 
vail at  law  against  that  of  the  defendants, 
and  therefore  gave  effect  to  the  judgment 
of  the  defendants :  this  Court,  however, 
does  not  deal  with  the  legal  judgment,  but 
with  the  plaintiff's  equitable  title,  which 
was  prior  to  the  defendants' judgment,  and 
of  which  they  had  notice.  And  as  the 
plaintiff,  with  such  equitable  title,  was  ac- 
tually in  possession  until  he  was  deprived 
of  it  by  means  of  the  defendants'  legal  title, 
this  Court  makes  the  defendants  account 
for  that  which  they  have  so  taken,  but  to 
which  the  plaintiff  was  entitled.  It  is  true, 
that  the  plaintiff  was  in  possession  under  a 
supposed  legal  title,  which  proved  to  be. 
invalid ;  but  still  he  was  actually  in  pos- 
session, and  had  an  equitable  title  to  re« 
ceive  the  proceeds  of  the  property.  The 
defendants  however  say,  that  the  plaintiflT 
did  not  assert  his  equitable  title,  and  that 
he  did  not  apply  for  a  receiver  until  1 833. 
But  up  to  that  time  they  had  permitted 
him  to  remain  in  actual  possession  under 
the  sequestration  ;  and  they  cannot  now 
dispute  his  right  to  retain  profits,  to  which 
he  had  an  equitable  title. 

It  was  lastly  contended  for  the  appel- 
lants,  that  this  Court  will  only  appoint  a 
receiver,  in  order  to  provide  for  the  ulti- 
mate relief  at  the  hearing ;  but  the  in- 
cumbent does  not  object  to  this,  and  if  the 
claim  of  the  appellants  is  properly  post- 
poned to  the  claim  of  the  plaintiff,  it  is  for 
their  benefit  that  the  receiver  should  be 
continued;  and  I  think  the  Court  acted 
quite  properly  in  taking  possession,  by  its 
receiver,  of  this  property,  in  behalf  of  the 
plaintiff,  as  an  equitable  incumbrancer. 
Accounts  were  to  be  taken,  and  monies  to 
be  paid  into  court ;  thcT  priority  of  incum- 
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brances  wat  to  be  ascertained,  and  tbe  re- 
ceiver was  continued.  All  this  appears  to 
me  quite  regular. 

Altogether,  I  am  of  opinion,  that  tbe 
appellants  have  not  shewn  any  reason  for 
altering  the  decree,  and  the  appeal  must 
therefore  be  dismissed  with  costs. 


M.R. 
Dec 


R.      C 

.  5.    \ 


PERRY  V.  KEANE. 
PSRRT  0.  PARTRIDGE. 


Mortgage  —  Foreclosure  —  Sale  —  Pur- 
chaser pendente  lite. 

• 

An  equitable  mortgagee  is  entitled^  at  his 
option,  either  to  a  foreclosure  or  sale. 

A  lease  granted  by  a  mortgagor  to  a 
partify  without  notice,  nineteen  days  after  a 
hUlJiled  by  an  equitable  mortgagee,  set  aside, 
as  a  purchase  pendente  lite. 

This  bill  was  filed  by  the  plaintiffs,  who 
were  equitable  mortgagees,  praying  a  sale 
or  foreclosure  of  the  mortgaged  premises. 
It  appeared  that,  in  the  year  1 832,  Mr.  James 
Keane,  being  possessed  of  some  leaseholds, 
assigned  them  to  his  sons  David  and  Daniel 
as  tenants  in  common,  in  consideration  of 
their  paying  certain  debts  of  the  father, 
mentioned  in  the  schedule,  one  of  which 
was  due  to  the  plaintiffs.  In  1888, 'the 
debt  to  the  plaintiffs  not  having  been  paid, 
the  title-deeds  of  the  property,  with  the 
assent  of  all  parties,  were  deposited  with 
the  plaintiffs  to  secure  the  money ;  and  by 
a  memorandum,  dated  the  8rd  of  Septem- 
ber 1 888,  and  made  between  James  Keane 
the  fiither,  and  his  two  sons  David  and 
Daniel,  of  the  one  part,  and  the  plaintiffs 
of  the  other  part,  it  was  agreed,  that  the 
plaintiffs  should  hold  the  deeds  as  a  secu- 
rity for  the  payment  of  their  debt,  .and,  in 
default  of  payment,  that  Daniel  and  David 
Keane,  and  James  Keane  (if  necessary), 
would  execute  a  mortgage  to  the  plaintiflfs, 
such  mortgage  to  contain  a  power  of  sale. 

Default  was  made  in  payment  of  the 
debt ;  and  this  bill  was  filed,  praying  a 
sale  or  foreclosure,  and  thjit  the  defendants 
might  execute  a  proper  deed  for  vesting 
the  property  in  the  plaintiffs. 

The  bill  being  filed  on  the  10th  of  De- 
cember 1 884,  Daniel  Keane,  on  the  1 9th  of 
the  same  month,  in  consideration  of  200/. 


demised  to  William  Partridge  part  of  the 
property  for  sixty  years  at  a  rent  of  4/.  ; 
and  a  supplemental  bill  was  filed  on  the 
28tli  of  November  against  Partridge  and 
the  three  Keanes  to  avoid  the  lease. 

Mr.  Pemberton  and  Mr,  Lane,  for  the 
plaintiffs,  now  asked  for  a  decree  of  fore- 
closure; and  that  the  lease  might  be  set 
aside,  on  the  ground  that  Partridge  was  a 
purchaser  pendente  lite. 

Mr.  Dixon,  for  the  lessee  Partridge,  urged 
the  hardship  of  setting  aside  the  lease  of  a 
party,  who  had  no  notice  of  the  plaintiffs' 
rights,  and  had  paid  bond  fide  a  large  con- 
sideration for  his  lease,  and  had  obtained 
the  legal  interest.  He  cited  Sorrell  v. 
Carpenter  (1). 

Mr.  Greene,  for  David  Keane,  contended, 
first,  that,  as  David  and  Daniel  were  tenants 
in  common,  David,  who  had  not  concurred 
in  the  lease,  was  an  unnecessary  party  to 
the  supplemental  bill,  and  that  he  was  en- 
titled to  the  costs  of  that  bill ;  and,  se- 
condly, that  the  plaintiffs  being  only  equi- 
table mortgagees,  were  entitled  to  a  sale  of 
the  estate  only,  and  not  to  a  foreclosure. 

Mr.  Pemberton,  in  reply,  said,  it  had  been 
too  firmly  settled  to  admit  of  discussion, 
that  a  lis  pendens  was  notice  to  purchasers, 
though  a  decree  was  not  (2) ;  and  the  rights 
of  the  plaintiff  could  not  be  defeated  by  a 
conveyance  pending  the  suit.  As  to  the 
supplemental  bill,  it  would  have  been  de- 
fective, if  Daniel  Keane  had  not  been  made 
a  party. 

The  Master  of  the  Rolls. — In  this 
case  I  entertain  no  doubt.  James  Keane 
was  entitled  to  a  leasehold  property,  and 
he  assigned  it  to  Daniel  and  David  on  cer- 
tain trusts ;  and  afterwards  these  persons, 
James,  Daniel,  and  David,  to  secure  a  sum 
of  450/.  due  to  the  plaintiffs  on  a  promissory 
note,  deposited  the  leases  with  the  plain- 
tiffs as  a  security,  who  thereby  became  en- 
titled to  an  equitable  mortgage.  Default 
was  made  in  payment  of  &e  money,  and 
in  consequence  of  this  the  bill  was  filed  on 
the  10th  of  December  1884.  There  can 
be  no  doubt  that  the  plaintiffs  are  entitled 
to  a  decree  to  have  a  mortgage  executed 
to  them.  At  the  time  this  bill  was  filed, 
Partridge  was  in  possession  of  part  of  the 

(1)  «  P.  Wrot.48«. 
(t)  t  Sog.  Vend.  fSl. 
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property,  as  tenant  from  year  to  year,  at  a 
rent  of  341.  On  the  ^9th  of  December, 
which  was  nineteen  days  afler  the  bill  had 
been  filed,  Daniel,  one  of  the  persons  to 
whom  the  leaseholds  has  been  assigned, 
executed  to  Partridge  a  lease  for  sixty 
years  in  consideration  of  200/. ;  and  Par- 
tridge accepted  this  lease,  and  paid  200/., 
without  even  asking  to  see  the  instrument 
under  which  Daniel  was  entitled,  pr  making 
any  inquiry.  The  bill  had  been  .file.d  at 
that  time;  and,  therefore,  there  was  Us 
pendens,  and  there  can  be  no  doubt  that 
he  was  affected  by  it.  He  has  no  ground 
of  complaint,  for,  if  he  had  made  any  in- 
quiry, he  would  have  found  that  the  deeds 
were  in  the  possession  of  the  plaintifis. 
The  lease  was  not  discovered  until  some 
time  after ;  and  then  the  supplemental  bill 
was  filed.  It  is  objected,  by  David,  that 
he  ought  not  to  have  been  a  party  to  the 
supplemental  bill ;  but  I  do  not  see  on 
what  ground  he  should  not  be.  The  bill 
would  have  been  defective  without  him. 
Though  Partridge's  lease  must  be  set  aside 
as  against  the  plaintiffs,  I  still  consider  that 
he  has  a  right  to  redeem  the  plaintiffs. 

Mr,  Greene  again  pressed  for  a  sale  of 
the  property  ;  but  his  Lordship  held,  that 
the  plaintiffs  were  entitled  to  have  a  fore- 
closure of  the  mortgage,  which  the  defen- 
dants had  agreed  to  execute  to  them. 


V.C. 
Dec.  8 


.} 


WALLIS  V.  TAYLOR. 


Bejuest — CxmstrucUon. 

» 

A  testatrix  bequeathed  certain  personal 
property  to  trustees  in  trust  for  her  daugh^ 
terfor  life ^  for  her  separate  use ;  and  after 
the  daughter's  decease,  upon  trust  to  tranS" 
fer  the  fund  to  the  daughter's  "  executors  or 
administrators,  for  his,  her,  or  their  own 
use  and  benefit  absolutely. '  The  daughter^ 
who  lived  separate  from  her  husband,  made 
a  will  and  appointed  executors,  who,  howz 
ever,  did  not  prove  the  will,  but  her  husband 
obtained  letters  of  administration  to  her  ef- 
fects i—tiddi  (hat  the  husband  was  entitled 
io  the  trust  fund,  to  the  exclusion  of  his 
wiftt's  executors^  and  also  of  her  next  of  kin, 

Elizabeth  Stanley,  by  her  will,  bequeath- 
ed certain  personal. property  to  trustees. 


in  trust  for  her  daughter,  Mrs.  Wallit,  for 
her  life,  for  her  separate  use,  and,  after 
her  decease,  upon  trust  to  assign  or  transfer 
the  trust  fund  '*  unto  the  executors  or  ad- 
ministrators of  her  said  daughter,  to  and 
for  his,  her,  or  their  own  use  and  benefit 
absolutely." 

The  testatrix's  daughter  lived  separate 
from  her  husband  for  several  years  before 
her  death ;  and,  while  so  separated  from 
him,  made  her  will,  by  which  she  appointed 
executors,  and  directed  that  the  trust  fund 
should  be  transferred  to  them.  The  exe- 
cutors did  not  prove  the  will,  but  the  hus- 
band took  out  letters  of  administration  to 
his  wife's  effects ;  and  the  question  fqr  the 
decision  of  the  Court  was»  whether  hp  was 
entitled  to  have  the  fi^nd  transferre4  to 
him. 

Mr,  Stuart,  for  Mr.  Wallis,  the  plaintiff*, 
cited  Sanders  v.  Franks^  2  Mad.  147. 

Mr,  Turner^  for  the  trustees. — If  the 
executors  of  Mrs.  Wall  if  are  io  fal^e  be- 
neficially, then  the  will  of  her  n^othisr  must 
be  held  to  give  her  a  power,  independent 
of  her  husband,  to  nominate  the  persoi^s 
who  should  be  her  executors.  But  if  she 
had  not  such  a  power,  the  words  "  execu- 
tors and  administrators"  have  been  fre- 
quently held  to  mean  next  of  kin,  whp 
ought  therefore  to  have  been  brought  be? 
fore  the  Court. 

Mr,  Walker,  for  the  executory  of  Mrs. 
Wallis. — The  fund  is  given  expressly  for 
the  separate  use  of  the  testatrix's  daughr 
^r,  and  the  husband  is  Excluded  from 
taking  any  interest  in  i( :  it  could  not, 
therefore,  ,  have  been  intended  that  he 
should  take  tne  fund  absolutely  on  the 
cleath  of  his  wife. 

Bulmer  v.  Jay,  4  Sim.  48. 
Palin  V.  HiUs,  \  Myl.  &  K,  470;  s.  c. 
%  Law  h  Rep..(N.s.)  Cbanc*  142. 

The  Vice  Chancellor. — It  is  plain  that 
the  testatrix  did  not  intend  that  her  daugh/- 
ter  should  have  a  pqwf  ip  .of  fippointment 
over  the  fund,  because  slve  restricted  it  to 
her  separate  use  fpr  her.^ife  oply.  A  te»-f 
tator  may  direc\t  tHat  after  the  decease  of 
the  party  who  t^kes;  fpr  life,  the  executory 
or  administrators  of  that  party  shall  take 
beneficially;  and  if  that  were  the  intention 
in  the  present  case,  what  words  could  tl^q 
testatrix  havq  ^4?P<^^4s.^N^.h  ^<lu^^%^ 
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czpretaed  such  intention  more  plainly  than 
those  which  she  has  actually  made  use  of? 
I  think  it  is  plain  that  Mrs.  Wallis  had 
no  power  to  make  a  will,  and  that  the 
plaintiflr,  as  her  administrator,  is  entitled 
to  this  fund. 

Nou, — See  Nune  v,  Oldmeadow,  5  Law  J.  Rep. 

( !!.».)  ChftDC.  SCO. 


v.c. 

June  27 


.} 


HAWKINS  0.  HAWKtKS. 


Tenant  for  Life  and  Renuunder^man. 

WhefCj  subject  to  debts  and  legacies^  an 
eitate  is  devised  to  one  for  life,  the  tenant  for 
Ufe  is  bound,  out  of  the  income,  to  keep  down 
charges;  and  the  charges  having  greatly 
acammlated  in  consequence  of  an  unavoidable 
delay  in  selling  a  portion  of  the  estate, 
directed  by  the  will  to  be  primarily  liable : — 
Held,  that  such  accumulations  were  charge^ 
able  an  the  interest  of  the  tenant  for  l\fs% 
and  to  NO  extent  on  fhe  corpus  of  the  estate. 

Sir  Christoper  Hawkins,  by  hi'  will, 
bearing  date  the  28th  of  January  182^^ 
charged  all  his  messuages,  Sec,,  in  the 
borough  and  parish  of  St.  Ive§  and  parish 
of  St.  Breock,  and  also  his  estate  and  in- 
terest  in  the  real  and  personal  property  of 
a  partnership,  of  whif  h  he  was  a  member, 
with  the  payment  of  such  of  bis  debts,  (ime- 
ral  and  testamentary  expenses,  and  of  such 
legacies  as  he  should  thereby  give  and  be- 
queath,  as  his  personal  estate  should  hft 
insufficient  to  pay  and  discharge ;  and  foe 
that  purpose,  he  devised  to  trustees  al^ 
those  his  messuages,  8cc.,  and  all  other 
such  lands  and  property  both  real  an^ 
personal,  and  also  the  next  presentation  or 
presentations,  which  f^hould  happen  to  the 
nirish  and  parish  churches  of  St.  Just  ^^ 
Koseland  and  St.  Newan,  upon  trust  to 
sell  the  same,  or  so  much  thereof  as  migh^ 
be  necessary  for  die  purposes  aforesaid^ 
and  also  so  much  of  the  lands  an^.  tene- 
ments therehuifter  devised,  as  should  be 
necessary  for  such  purposes,  according  to 
the  discretion  of  his  said  trustees  ;  and  as 
to  the  money  arising  from  the  sale  aa  wel| 
of  the  lands  thereinbefore  devised  by  hif^ 
said  will,  aa  thereinafter  devised,  his  will 
was,  that  the  same  should  be  applied  in 
making  good  the  deficiency,  if  any  shoul^ 
then  be,  of  his  perspnal  estatei  in  paying 


his  d^bts,  funeral  and  t^Mtmept^ry  ^%^ 
penses  and  legacies ;  and  the  residue  pf 
such  monies  was  to  be  paid  to  such  person 
and  persons  as  should  for  the  time  being 
be  entitled  to  the  rents  and  profits  of  the 
residue  of  his  real  estate,  under  the  provi<* 
sions  of  his  will ;  and  as  to  all  other  hia 
manors  and  lordships,  messuages,  ^c,  hp 
gave  and  devised  the  same  to  his  nephew, 
C.  li.  T.  Hawkins,  an  infant,  for  life,  with 
remainder  to  his  sons  successively  in  tail 
inale,  |vith  remainder  to  the  plaintifTs 
sister,  in  strict  settlement.  The  testator 
diedin  April  1829. 

The  present  suit  was  instituted  on  be* 
half  of  the  nephew,  to  have  the  trusts  of 
the  will  carried  into  execution. 

It  was  necessary  to  resort  to  the  settled 
estates  to  pay  the  testator's  debts  and  let 
gacies,  an.d  certain  annuities,  to  which  his 
estates  were  subject;  bu^  f^s  he  had  directed 
the  St.  Ives  estate  to  be  first  disposed  ofp 
and  therp  being  aome  delay  in  ejecting  a 
sale  of  it,  the  accumulation  of  interest  oi| 
his  debts  and  legacies,  and  the  arrears  of 
the  annuities,  amounted  to  a  *  sum  little 
short  of  dO,000/.,  and  a  question  now  arose, 
whether  that  sum  was  to  be  paid  out  of  the 
incoipe  of  the  tenant  for  life,  or  whether  4 
part  pf  the  settled  estates  was  to  be  sold 
for  the  payment  of  them. 

Mr.  Knigl^t  i^nd  Afr.  Siidebottom,  for  the 
infant  ten^pt  for  life. 

.  Mr,  Jacob,  coqtra,  on  hehalf  of  the  i^stev 
qf  the  plaintiff,  w\\o  was  tenant  for  life  in 
remainder. 

The  Vice  Chan^ slj.^^  d^idc4>  tliat  thf 
intereat  aqd  arre^ra  9iuat  be  kept  down 
out  qf  the  income  o(  tf^e  tenant  for  li|et 
affA  that  he  was  qpt  entitled  to  b^ye  anj( 
pprtion  of  the  seUled  ^states  ^aid  for  the 
purpose  of  paying  ciuc\i  interest  and  Vt 
^ears. 


DEERE  V,  GUEST. 


V.C. 

July 
L 
Aug.  6. 

Demurrer — Rail-road, 

The  bin  alleged,  that  the  defendantf^ 
tgith  t^e  consent  of  a  former  yearly  tenants 
qbtqined  by  misre/tusentation,  h^d  con^truai^ 
^  <y  tram-road  actors  tlup  phir^iffs'  estatCi 
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to  its  great  detriment :  that  they  discovered 
the  fact  in  February  1836,  and  the  tenant 
quitted  in  the  following  month  :  that  the 
pUuntiffSf  having  proceeded  to  reinstate  the 
land  into  its  former  state,  were  forcibly  pre^ 
vented  by  the  defendants*  servants.  The 
bill,  which  contained  no  statement  that  the 
defendants  had  not  continued  in  possession 
of  the  tram-road,  prayed  that  the  defendants 
might  be  restrained  from  using  the  tram-road, 
and  from  committing  any  spoil  on  the  land, 
and  that  they  might  restore  the  farm  into  its 
original  state  : — Held,  on  general  demurrer, 
that  the  plaintiffs  were  not  entitled  to  any 
such  relief 

This  suit  was  instituted  by  Mr.  and  Mrs. 
Deere,  the*  mortgagees  in  possession  of  an 
estate,  against  certain  parties  who  had  con- 
structed a  tram-road  through  part  of  that 
estate,  and  against  the  person  entitled  to 
the  equity  of  redemption. 

The  bill  stated,  that  William  Rees,  de- 
ceased, at  the  time  of  his  death  in  January 
1820,  was  entitled  to  a  certain  fanp  in  the 
parish  of  Merthyr  Tidvil,  called  Rydd-y- 
bedd  or  Rhydd-y-Beth,  as  mortgagee 
thereof  in  fee  simple :  that  Rees  died  in- 
testate and  without  issue,  and  Mary,  his 
widow,  took  out  letters '  of  administration 
to  his  effects :  that  at  the  death  of  Rees, 
William  Lewis,  one  of  the  defendants,  was 
in  possession  of  the  mortgaged  heredita- 
ments, as  owner  of  the  equity  of  redemp- 
tion thereof:  that  in  June  1821,  Mary,  the 
widow,  intermarried  with  the  plaintiff*,  John 
M.  R.  Deere,  and  at  Lady-day,  1826,  Mr. 
Deere,  in  right  of  his  wife,  took  possession 
of  the  mortgaged  property,  and  had  ever 
since  continued  in  possession,  and  in  the 
receipt  of  the  rents  thereof:  that  the 
other  defendants,  J.  J.  Guest,  Wyndham 
Lewis,  W.  P.  Lewis,  and  T.^  R.  Guest,  had 
since  1833  carried  on  the  trade  or  business 
of  iron-masters  in  copartnership  together 
at  Dowlais,  in  Merthyr  Tidvil,  under  the 
firm  of  the  Dowlais  Iron  Company  :  that 
the  mortgaged  farm  was  situate  between 
the  Dowlais  iron-works  and  certain  lime- 
stone quarries  called  the  Castle  Quarries, 
which  had  been  in  the  possession  of  the 
Dowlais  Iron  Company  since  1 833  :  that 
the  company  began,  in  1 833,  to  make  a 
tram-road  from  the  said  Castle  Quarries 
to  their  works  at  Dowlais,  for  the  purpose 


of  conveying  limestone  from  the  quarries 
to  their  works,  and  that  the  company  ap- 
plied to  Richard  Henry,  who  was  at  that 
time  the  tenant  from  year  to  year  of  the 
mortgaged  farm  under  the  plaintiff*,  Mr. 
Deere,  and  asked  his  consent  to  the  tram- 
road  being  made  across  the  said  farm, 
which  he  gave,  at  the  same  time  stating 
that  he  was  only  tenant,  and  under  the  be- 
lief that  the  plaintiff*,  his  landlord,  had 
given  his  consent:  that  at  the  time  of 
making  such  application  to  Richard  Henry, 
or  shortly  after,  one  of  the  partners  in  the 
company,  or  their  principal  managing 
agent,  informed  him  that  the  company  had 
obtained  the  consent  of  the  plaintiff*,  Mr. 
Deere,  to  the  making  of  such  tram-road, 
although  no  application  on  the  subject  had, 
in  fact,  been  made  to  either  of  the  plaintiffs : 
that,  thereupon,  the  said  company  pro- 
ceeded to  make  such  tram-road  across  the 
said  farm,  and  for  that  purpose  cut  up 
and  destroyed  certain  portions  of  two 
meadows,  belonging  to  the  said  farm, 
amounting  in  the  whole  to  half  an  acre  or 
thereabouts,  and  made  mounds  and  cut- 
tings across  two  of  the  best  meadows  on 
the  farm,  and  destroyed  and  took  down 
the  fences,  and  destroyed  or  greatly  injured 
a  large  portion  of  the  said  farm  ;  and  that 
they  thereupon  laid  iron  plates  or  rails  on 
blocks  of  stone  laid  by  them  on  the  said 
road  so  made  as  aforesaid;  and  that  in 
making  the  said  tram-road,  they  shut  up 
an  ancient  highway  or  parish  road,  which 
passed  through  the  said  farm,  and  obstruct- 
ed the  same  for  a  considerable  distance  on 
each  side  of  the  said  farm,  and  thereby  in- 
terrupted the  means  of  approach  to  the 
said  farm,  and  that  the  same  was  so  done 
without  any  legal  authority  for  that  pur- 
pose :  that  the  said  company  completed 
the  tram-road  in  September  1833,  and 
that  they  had  since  continued  to  make  use 
of  it  for  the  purposes  of  carrying  limestone 
in  tram- waggons  to  their  works  at  Dowlais : 
that  the  said  company  carefully  concealed 
from  the  plaintiffs  all  knowledge  that  such 
road  had  been  so  made:  that  although 
Richard  Henry  occasionally  transmitted 
money  to  the  plaintiffs,  in  respect  of  the 
rent  of  the  farm,  up  to  March  1836,  when 
he  ceased  to  be  tenant,  yet,  that  he  never 
informed  the  plaintiff*s  that  such  tram-road 
had  been  so  made :  that  in  consequAiCe 
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of  the  plaintiffs  refliding  in  Wiltshire,  at  a 
distance  of  ahove  1 00  miles  from  Merthyr 
Tidvil,  they  h^d  little  communication  with 
the  said  place,  and  were  utterly  ignorant 
that  such  tram-road  had  been  made,  until 
about  the  middle  of  the  month  of  February 
1836,  when  Mr.  Deere  was  applied  to  for 
his  consent,  as  the  owner  of  the  said  farmi 
to  tlie  passing  of  a  bill  through  parliament, 
for  making  the  TafF  Vale  Railway,  one  of 
the  plans  of  which  represented  the  said 
tram-road,  as  passing  across  the  said  farm, 
and  as  being  then  in  existence  :  that  in 
April  1836,  Mr.  Deere  proceeded  to  Mer- 
thyr Tidvil,  and  on  the  29th  of  that  month 
went  to  the  tram-road,  and  caused  his 
workmen  to  take  up  several  of  the  rails  or 
iron  plates,  and  gave  directions  to  have 
two  walls  built,  one  at  each  end  of  the  said 
tram-road,  and  ordered  the  whole  of  the 
rails  to  be  removed,  and,  in  so  far  as  it 
was  possible,  to  restore  the  whole  land  to 
the  state  in  which  the  same  stood  at  the 
time  when  it  was  taken  by  the  said  com- 
pany,  and  also  to  restore  the  said  ancient 
highway  or  parish  road  so  shut  up  as 
aforesaid :  that  the  workmen  employed 
by  the  plaintiff,  Mr.  Deere,  were  perform- 
ing this  work  on  the  30th  of  April,  when 
the  said  company  employed  a  large  number 
of  persons  forcibly  to  interrupt  them ; 
that  they  beat  the  plaintiff^'s  workmen,  and 
replaced  the  iron  plates,  and  forcibly  pre- 
vented the  plaintiff's  workmen  from  carry- 
ing on  the  works  directed  by  him  to  be 
done  ;  and  that  on  the  same  30th  of  April, 
Mr.  Deere  caused  a  notice  in  writing  to 
be  served  on  the  defendants,  composing 
the  said  Dowlais  Iron  Company,  requiring 
them  to  desist  from  the  use  of  the  tram- 
road. 

The  bill  charged,  that  the  said  company 
were  aware  that  the  plaintiffs  were  owners 
of  the  farm ;  and  that  frequent  applications 
had  been  made  to  Mr.  Deere  on  their  be- 
half, to  sell  it  to  them,  but  he  had  declined 
to  do  so,  and  that  in  such  applications  no 
allusion  was  ever  made  respecting  the 
tram-road :  that,  in  consequence  of  the 
plaintiffs  refusing  to  sell  the  farm,  the 
company  had  endeavoured  to  get  posses- 
sion of  it  from  William  Morgan,  the  present 
tenant  of  the  rest  of  the  farm,  but  not  of 
the  said  tram-road,  the  right  of  which  Mr. 
Deere  had  reserved  to  himself:-  that  'the 


company  had  a  great  number  of  workmen, 
whom  they  threatened  to  make  use  of  in 
forcibly  preventing  the  plaintiffs  from  re- 
moving the  tram-road :  that  the  tram- 
road  was  a  serious  and  continuing  injury 
to  the  farm,  and  that,  by  reason  thereof, 
the  plaintiffs  were  unable  to  obtain  so  high 
a  rent,  and  that  the  security  for  their  mort- 
gage money  was  prejudiced  ;  and  that  the 
company  were  making  cuts  and  water- 
courses over  the  said  farm. 

The  bill  prayed,  that  the  defendants, 
forming  the  Dowlais  Iron  Company,  might 
be  restrained  from  making  use  of  the  said 
tram-road  upon  the  said  farm,  or  from 
committing  any  waste  or  spoil  upon  the 
said  farm,  and  also  that  they  might  be  re- 
strained from  intermeddling  with  or  inter- 
rupting the  servants  and  workmen  of  the 
plaintiffs  employed  upon  the  said  farm, 
and  from  making  any  cuts,  drains,  or 
watercourses  across  the  said  farm ;  and 
that  they  might  be  compelled  by  the  de- 
cree of  the  Court  to  put  the  said  farm,  or 
such  part  thereof  as  was  occupied  by  the 
said  tram-road,  into  the  same  condition 
that  the  same  was  in  when  the  company 
began  to  make  such  tram-road,  and  to  re- 
store the  ancient  highway  or  parish  road. 

To  this  bill,  the  defendants,  who  con- 
stituted the  Dowlais  Iron  Company,  put 
in  a  general  demurrer  for  want  of  equity. 

The  cause  was  argued  before  the  Vice 
Chancellor,  on  the  13th  of  July. 

Mr.  Knightf  Mr.  Jacob,  and  Mr,  W.  M. 
JameSf  supported  the  demurrer. 

Mr,  Wakefield  and  Mr,  John  RomiUy^ 
contra. 

His  Honour  allowed  the  demurrer,  and 
from  that  judgment  the  plaintiffs  appealed. 

Mr.  Wakefield  and  Mr,  John  RomiUy,  in 
support  of  the  bill,  now  urged,  that  accord- 
ing to  the  statements  of  the  bill,  which 
were  admitted  by  the  demurrer,  the  defen- 
dants had  been  guilty  of  gross  violence, 
and  fraud,  which  called  for  the  inter- 
ference of  the  Court  to  prevent  the  conti- 
nuing injury  which  was  done  to  the  pro« 
perty.  They  cited  Butcher  v.  Butcher  {1)^ 
to  shew  that  this  was  a  case  of  trespass  as 
against  the  plaintiffs,  and  referred  to  iVor- 
tvay  V.  Rowe  (2),  as  an  authority  that  this 
Court  would  interfere  in  cases  of  trespass ; 

(1)  7  B.  &  C.  399;  a.e.6  Lew  J.  iUp.  K.B.  51* 
(«)  19  Vea.  146, 
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Lof d  Eldon  there  sajrs,  "  that  the  CotTrt 
has  certainly  proceeded  to  extend  injunc- 
tions to  trespass  ;"  and  in  page  154,  he  re- 
fers to  a  case  bearing  strongly  on  the  pre- 
sent ;  he  there  says,  "  There  was  another 
case  where  the  defendant  to  a  bill  to  re- 
strain  waste  stated,  that  he  was  in  posses- 
sion of  the  estate  by  a  title  of  his  own ; 
admitting  that  he  was  let  into  possession 
by  the  plain tifPs  tenant  without  his  know- 
ledge. The  Court  said,  that  being  a  breach 
of  the  tenant's  duty  to  his  landlord,  the  defen- 
dant's title  was  for  this  purpose  to  be  taken 
as  no  better  than  the  tenant's ;  and  thougli, 
if  the  defendant  had  obtained  possession 
without  participating  in  that  breach  of  the 
tenant's  duty,  the  Court  would  not  have' 
interfered,  they  would  not  permit  him  to 
avail  himself  of  a  possession  so  obtained  ; 
and  upon  that  ground  he  was  restrained." 
Here  then  it  is  dear,  that  the  Court  would 
have  interfered  in  preventing  the  tenant 
from  committing  the  waste  complained  of, 
and  also  the  defendants  who  acted  under 
his' permission;  a forti&ri shou\d  the  Court 
interfere  when  that  leave  has  been  obtained 
by  fraudulent  misrepresentation,  and  is  now 
persevered  in  with  outrage  and  violence. 

Mr,  Jacob  and  Mr.  W,  M,  James,  were 
not  called  upon  to  support  the  demurrer. 

Tlie  Lord  Chancellor. — I  cannot  see 
anything  in  this  bill,  except  shewing  that 
a  road  is  made,  which  it  is  Uie  object  of  the 
bill  to  restrain  the  defendants  from  using, 
and  to  compel  them  to  restore  the  farm' 
to  its  proper  state. 

The  bill  states,  that  a  tram-road  was 
made  by  the  defendants,  with  the  leave  of 
Henry,  the  former  tenant,  and  states,  in 
fact,  that  the  possession  of  the  road  is  still 
in  the  defendants ;  it  is  certainly  not  stated 
to  be  in  the  platntifTs,  because  the  bill 
charges  that  the  defendants  endeavoured  to 
obtain  possession  of  the  lands  from  Morgan, 
who  is  the  present  tenant,  "  with  the  ex- 
ception bf  the  tram-road,  the  right  of  which 
the  plain tiflT  Deere  reserved  to  himself." 
This, statement,  coupled  with  former  state- 
ments, is  an  allegation  that  the  Dowlais 
Iron  Company  are  in  possession  of  the 
road»  and  certainly  is  not  an  allegation  that 
the  plaintiff  is  in  possession.  I'herefore, 
the  bill  amounts  to  this,  that  the  former 
tenant  having  improperly  allowed  other 


partie's  to  occupy  part  of  the'  land,  the 
landlord  has  reserved  out  ot  the  present 
letting  the  right  to  that  part,  the  possession 
6f  which  is  not  stated  to  have  ever  been 
given  up. 

The  case  stated  by  Lord  Eldon  in  A^or- 
H>ay  V.  Rome  has  no  application.  There 
the  case  was,  that  the  plaintiff  had  a  right 
against  a  tenant  to  restrain  waste,  but  the 
defendant,  who  had  wrongfully  obtained 
possession  from  the  tenant,  set  up  his 
own  title,  and  relied  on  the  possession  thus 
obtained ;  but  the  Court  held,  thai  the 
plaintiff  having  a  right  to  restrain  his  tenant 
from  committing  waste,  had  equally  a  right 
against  the  person  claiming  under  the 
tenant,  and  would  not  allow  the  defendant 
to  avail  himself  of  the  possession  so  ob- 
tained. Suppose  another  sort  of  road  had 
been  made,  and  the  application  had  been 
to  prevent  the  defendants  using  a  footpath, 
then,  as  in  this  case,  a  mere  question  of  a 
right  of  way  would  arise,  to  which  the  de-> 
fendants  would  be  either  entitled  or  not ; 
in  the  latter  case,  they  would  be  mere 
trespassers,  and  the  plaintiflfs  would  have 
their  proper  legal  remedy  against  the  de- 
fendants. This,  in  truth,  is  a  mere  bill  to 
compel  the  defendants  to  give  up  posses- 
sion of  the  road  ;  and  it  is  clear,  that  all 
that  the  plkTntifTs  could  get  by  the  decree 
they  seek,  would  be  to  restrain  the  de- 
fendants from  keeping  possession  of  the 
tram-road. 

The  demurrer  mugt  there/are  be 
allowed, 

A  motion  for  an  injunction  had  come  on 
before  the  Vice  Chancellor,  at  the  same 
time  as  the  demurrer;  whb  refused  it  with 
costs.  The  plaintiffs  also  appealed  from 
this  decision. 

Mr.  Jacqb  applied  for  the  costs  of  the 
appeal  motion. 

Mr,  Wahefieldi  contra,  contended,  that 
on  the  allowance  of  the  demurrer,  the  cause 
was  out  of  court,  and,  therefore,  it  was  not 
competent  for  the  Court  to  make  an  order 
as  to  costs  4n  a  non-existing  cause.    But — 

The  Lord  Chancellor  said,  he  must 
consider  the  whole  case  as  before  him,  in 
the  same  way  as  it  came  before  the  Vice 
Chancellor,  and  that  he  must  give  the  de- 
fendants the  costs  of  the  appeal  motion. 
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Pleading  — Parties  — MuUifarimunesi — 
Demurrer. 

Bf  a  marriage  settlementt  a  fund  was 
vested  in  A*  and  B,  and  two  other  persons 
nnee  deceased^  upon  certain  trusU  for  the 
w^efoT  life,  and,  after  her  decease,  in  trust 
for  the  benefit  of  the  children  of  the  marriage* 
The  settlement  empowered  the  husband  to 
appoisU  guardians  of  the  children,  and  con^ 
tained  a  proviso  that  the  persons  so  appointed, 
together  with  the  trustees  of  the  settleinenti 
should  be  at  liberttf  to  apply  the  interest  of 
the  trust  fund  in  the  maintenance  of  the 
children  during'  nunorittf^  and  part  of  the 
prineipal  in  their  advancement^  By  a  sub^ 
seauent  deed  executed  after  marriage,  an'- 
other  fund  wat  vested  in  E,  and  P.  upon 
certain  trusts  for  the  wife  for  life,  and 
after  her  decease,  in  trust  for  the  children  of 
the  marriage ;  and  the  trustees  were  directed, 
in  conjunction  with  the  guardians  to  he  ap* 
pointed^  to  apply  the  interest  of  the  trust 
fond,  after  the  death  of  the  wife,  for  the  main' 
tenance  and  education  of  the  children,  in  such 
manner  eu  urns  provided  by  the  marriage  set'' 
tlement.  The  husband  afterwards  by  his  will 
hequesiihedother  property  to  A,  B,  andF,  upon 
eertmn  trusts  for  UU  benefit  of  his  children, 
niih  a  direction  to  apply  the  interest  towards 
thdr  maintenance  during  minority ;  and  he 
appointed  A,  B,  and  F,  together  with  his 
(the  iestatee^s)  w^e,  guardians  of  his  chil^ 
dsen.  Afterthedeathqfthe  husband,  the  wifo 
and  dke  children,  all  of  whom  were  infsmts, 
fled  a  biUagainst  the  trustees  of  the  marriage 
settlement  andofth&post'nuptial  settlement, 
and  afthewiU,for  accounts  of  the  three  trust 
foods  comprised  in  the  several  instruments, 
A  demurrer  to  this  bill  by  A,  B^  and  F,  on  the 
gtsstnd  of  multifariousness,  was  overruled. 

Where  a  bUl^purports  to  state  the  effect  of 
a  deed,  and  refers  to  the  deed  ittelf,  which  is 
m  the  defesuUinfs  possession,  the  Court  will 
not,  on  demurrer,  allow  the  defendant  to  read 
lAe  deed,  in  order  to  shew  that  the  purport  of 
it  is  tneorreeUy  stated  in  the  bill.  The  Court, 
m  deciding  the  demurrer,  wiU  assume  that  the 
effect  of  the  deed  is  correctly  stated  m  the 
bUL 

KkW  SeRIBI,  V^.— CflANC. 


The  plaintiflTs  ittthe  suit  were' Lady  Do- 
rothea Louisa  Campbell  and  h^r  four  chil- 
dn&n,  all  of  whom  were  infants,  arid  the 
bill  was  filed  against  Johif  Mackay ,  Charles 
Campbell,  and  John  Home  Home,  and  also 
against  the  Marquis  of  Sligo,  then  residing 
in  Jamaica,  out  of  the  jurisdiction. 

The  bill  stated,  that  by  an  indenture  ex* 
ecuted  in  Marchl  817,  being  the  settlement 
made  in  contemplation  of  the  marriage  of 
General  Sir  James  Campbell  with  Lady 
Dorothea  Louisa,  daughter  of  the  Kar!  of 
Desarti'two  sums  of  money  were  assiufned 
to  Dennis  Browne  and  Thomas  Herbert, 
both  deceased,  and  to  John  Matkay  and 
Charles  Campbell,  the  first  two  defen- 
dants upon  the  record,  upon  trust  (in  the 
events  which  happened)  to  pay  to  Lady 
Dorothea  Louisa  during  her  life,  an  annuity 
of  7^SL  9s.  Sd,,  and  to  apply  the  surplus 
of  the  dividends  for  the  benefit  of  the  chil- 
dren of  the  marriage,  In  equal  shares ;  and 
after  the  decease  of  Lady  Dorothea,  in 
trust,  as  to  the  principal  of  the  trust  monies, 
for  idl  the  children  of  the  marriage,  who 
being  sons,  should  attain  the  age  of  twenty-^ 
one  years,  or  being  daughters,  should  at-*' 
tain  that  age  or  marry,  in  equal  shares  i 
and  if  no  such  child,  then  in  trust  for  Lady 
Dorothea  absolutely:  And  it  was  agreed, 
that  in  case  there  should  be  issue  of  the 
marriage,  living  at  the  death  of  Sir  James 
Campbell,  it  should  be  lawful  for  him  by 
deed  or  will,  duly  attested,  to  appoint  a 
person  or  persons,  as  guardian  or  guardians 
of  the  persons  and  fortunes  of  such  child 
or  children,  and  that  such  person  or  persons 
so  to  be  appointed  as  guardian  or  guardians, 
together  with  Dennis  Browne  and  Thomas 
Herbert,  and  John  Mackay  and  Charles 
Campbell,  or  the  survivor  of  them,  and  the 
executors  and  administrators  of  such  sur- 
vivor, should  have  a  power,  immediately 
after  the  decease  of  Sir  James  Campbell 
and  Lady  Dorothea,  to  apply  towards  the 
maintenance  and  support  of  such  child  or 
children  of  the  marriage,  as  should  not 
then  have  a  vested  interest  in  the  trust 
monies,  any  annual  sum  not  exceeding  the 
interest  of  the  presumptive  portion  of  such 
child  or  children,  and  also  to  apply  nAj 
sum  of  money  out  of  the  portion  of  any 
nude  child,  as  they  should  deem  it  advis- 
able to  advance^  for  his  preferment  and 
advancement  in  life,  during  his  minority : 

L 
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That  by  another  indenture,  bearing  date  the 
22nd  of  July  1834,  a  sum  of  10,000/.  was 
assigned  to  the  Marquis  of  Sligo  and 
John  H.  Home,  two  other  defendants,  upon 
trust  to  pay  the  interest  thereof  to  Lady 
Dorothea  during  her  life,  and  after  her  de- 
cease, upon  trust  for  all  the  children  of  the 
marriage,  as  Lady  Dorothea  should  appoint, 
and,  in  default  of  appointment,  for  such 
children  equally ;  and  that  the  trustees  of 
this  deed  were  thereby  authorized  and  di- 
rected (1),  in  conjunction  with  the  guar- 
dians to  be  appointed  for  the  children  of 
the  marriage,  to  apply  the  dividends  and 
interests  of  the  trust  fund,  after  the  decease 
of  Lady  Dorothea,  for  the  maintenance 
and  education  of  the  children  during  their 
respective  minorities,  in  the  same  manner 
as  the  trustees  under  the  marriage  settle- 
ment were  authorized  and  directed  to  do 
with  respect  to  the  dividends  and  interest 
of  those  trust  funds :  That  Sir  James  Camp- 
bell, by  his  will,  dated  the  26th  of  July 
1834,  and  duly  attested  as  required  by 
the  marriage  settlement,  (after  bequeath- 
ing some  specific  articles  to  Lady  Doro- 
thea for  li&,)  bequeathed  to  John  Mac- 
kay,  Charles  Campbell,  and  John  Home 
Home,  15,000/.,  upon  trust  to  pay  the 
whole  of  the  annual  produce  thereof,  or 
such  part  as  the  trustees  should  think  fit, 
towards  the  maintenance  and  education  of 
bis  three  daughters  during  their  respective 
minorities,  and  after  his  daughters  should 
respectively  attain  twenty-one,  or  marry 
under  that  age  with  the  consent  of  their 
guardians  thereinafter  appointed  by  him, 
upon  trust  to  pay  each  of  them  5,000/.,  to* 
gether  with  a  proportionate  part  of  the  ac- 
cumulations, (if  any,)  with  benefit  of  survi- 
vorship among  the  daughters  ;  and  in  case 
all  of  them  should  die  under  twenty-one 
years,  or  marry  without  consent,  then  the 
said  15,000/.  was  to  sink  into  the  residue ; 
and  the  testator  bequeathed  all  the  residue 
of  his  personal  estate  to  John  Mackay, 
Charles  Campbell,  and  John  H.  Home, 
upon  trust  to  invest  the  same,  and  to  apply 
St  competent  part,  at  their  discretion,  of 
the  interest  and  dividends  towards  the 
maintenance  and  education  of  his  son  James 
Campbell,  during  his  minority,  accumulat- 

(1)  la  point  of  fict,  tb»  dood  4iil  not  contain 
any  sooh  svtliarity  or 


ing  the  surplus  ;  and  after  his  son  should 
attain  twenty-one,  then  to  pay  a  moiety  of 
the  last-mentioned  interest  and  dividends 
for  his  support  until  he  should  attain 
twenty-five,  and  then  to  transfer  and  assign 
the  trust  fund  unto  his  said  son  absolutely; 
with  certain  trusts,  in  case  his  son  should 
die  between  the  age  of  twenty-one  and 
twenty- five,  leaving  issue  ;  and  in  case  his 
son  should  die  under  twenty-five,  without 
leaving  any  child,  then  the  testator  directed 
his  trustees  to  stand  possessed  of  the  trust 
funds,  in  trust  for  his  three  daughters 
equally,  upon  their  respectively  attaining 
twenty-one,  or  being  married  under  that 
age  Hiith  consent ;  but  in  case  his  children 
should  all  die  under  twenty-one,  (none  of  his 
daughters  having  been  previously  married,) 
then  he  directed  his  trustees  to  assign  all 
the  trust  monies  unto  his  brother  Charles 
Campbell  absolutely;  and  he  appointed 
John  Mackay,  Charles  Campbell,  and  John 
H.  Home,  executors  of  his  will,  and  con- 
stituted his  wife  and  his  executors  guar- 
dians of  his  said  children  during  their  re- 
spective  minorities :  That  Sir  James  Camp- 
bell died  at  Paris  in  May  1835,  without 
having  altered  or  revoked  his  will,  leaving 
Lady  Dorothea  his  widow,  and  leaving 
issue  one  son  and  three  daughters  :  that 
John  Mackay  and  Charles  Campbell  duly 
proved  the  will,  power  being  reserved  for 
John  H.  Home  to  come  in  and  prove : 
that  the  testator  some  time  before  his  death 
gave  to  Lady  Dorothea  2,000/.,  to  be  ap- 
plied, as  she  should  think  proper,  for  the 
use  of  herself  and  her  children,  part  of 
which  sum  she  applied  in  payment  of  cer- 
tain debts  and  expenses  incurred  by  her  in 
the  maintenance  of  herself  and  her  children 
in  Paris,  during  the  absence  of  the  testator 
in  England,  and  laid  out  the  residue  thereof 
in  the  purchase  of  50,000  francs,  French 
rentes,  payable  to  bearer,  of  which  she  was 
still  the  holder. 

The  fund  comprised  in  the  marriage 
settlement  consisted  at  this  time  of  21 ,308/. 
in  the  3^/.  per  cents.,  and  the  fund  com- 
prised in  the  deed  of  1834  consisted  of 
11,000/.  in  the  3/«  per  cento. 

The  bill  prayed  that  the  trusto  of  the 
settlement,  and  of  the  indenture  of  the  22nd 
of  July  1834,  and  of  the  will,  might  be 
carried  into  execution ;  and  that  an  account 
might  be  ^aken  of  the  personal  estate  of 
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the  testator,  and  of  his  debts,  &c.,  and  that 
such  estate  might  be  applied  in  a  due 
course  of  administration ;  and  that  his  re- 
siduary estate  might  be  ascertained  and 
secured  under  the  directions  of  the  Court ; 
and  that  an  inventory  might  be  taken  of 
the  efiects  bequeathed  to  Lady  Dorothea 
for  life ;  and  that  it  might  be  declared  that 
the  infant  plain tiflfs  were  entitled  to  the 
sum  of  50,000  francs,  French  rentes;  and 
that  proper  allowances  might  be  made  to 
Lady  Dorothea  for  the  past  and  future 
maintenance  and  education  of  the  infants 
during  their  minorities,  regard  being  had 
to  their  rank  and  fortune;  and  that  new 
trustees  might  be  appointed  in  the  place  of 
Dennis  Browne,  Thomas  Herbert,  and  the 
Marquis  of  Sligo ;  and  for  a  receiver. 

To  this  bill,  the  defendants  Mackay, 
Campbell,  and  Home  filed  a  demurrer  for 
multifariousness ;  the  case  was  argued  be- 
fore the  Vice  Chancellor  by  Mr,  Knight 
and  Mt»  Parry,  and  before  the  Lord  Chan- 
cellor, by  Mr.  Temple  and  i/r.  Parry,  in 
support  of  the  bill ;  and  in  both  instances 
by  Sir  fVilliam  Home,  Mr.  Wigram,  and 
Mr.  James  Russell,  in  support  of  the  de- 
murrer. 

On  behalf  of  the  defendants,  it  was  con- 
tended that  Campbell  and  Mackay,  the 
trustees  of  the  marriage  settlement,  were 
in  no  way  connected  with  the  second  in- 
denture, and  that  Lord  Sligo  had  nothing 
to  do  either  with  the  first  settlement  or 
with  the  will ;  the  three  instruments  under 
which  the  plaintifis  claimed,  were  entirely 
distinct,  and  if  they  were  all  united  in  the 
same  bill,  each  of  die  defendants  would  be 
involved  in  matters  with  which  he  had  no 
concern — Salmdge  v.  Hyde{2).  If  a  biU 
had  been  filed  for  the  execution  of  the 
trusts  of  the  marriage  settlement  alone,  it 
could  not  have  been  demurred  to  on  the 
ground  that  Lord  Sligo  and  Mr.  Home 
were  not  parties;  nor  would  Lord  Sligo 
have  been  a  necessary  party  to  a  bill 
filed  to  carry  into  execution  the  trusts  of 
General  Campbell's  will.  The  guardians 
had  no  power  over  the  settled  fund  till 
afker  the  death  of  Lady  Dorothea.  A  pro- 
per siun  for  maintenance  could  be  allowed, 
without  having  all  the  property  of  the  in<« 
fants  under  the  administration  of  the  Court, 

(S)  5  Msit  146.     ' 


The  demurrer  was,  at  all  events,  good  as 
to  some  of  the  demurring  parties — The 
Mayor  of  London  v.  Levy  {3),  The  follow- 
ing cases  were  cited — 

Ward  V.  the  Duke  of  Northumberland, 

2  Anst.  469. 
Saxton  V.  Davis,  18  Ves.  72. 
Dunn  V.  Dunn,  2  Sim.   829 ;  s.  c.   6 

Law  J.  Rep.  Chanc.  175. 
Maud  V.  Acklom,  2  Sim.  331. 
Harrison  v.  Hogg,  2  Ves.  jun.  323. 
The  Attorney  General  v.  the  Goldsmiths* 
Company,  5  Sim.  670 ;  s.  c.  4  Law 
J.  Rep.  (m.s.)  Chanc.  22. 

On  behalf  of  the  plaintiffs,  it  was  insisted 
that  the  only  parties  interested  in  this  suit, 
were  the  wife  and  children  of  Sir  James 
Campbell.  By  the  provisions  of  the  mar- 
riage settlement,  and  of  the  deed  of  1 822, 
the  guardians  appointed  by  the  will  were 
to  be  co-trustees  of  both  those  deeds,  and 
would  be  necessary  parties  to  a  suit  re- 
specting that  first  settlement  alone :  that 
the  trustees  of  the  settlement  were,  in  con- 
junction with  the  guardians,  to  make  such 
allowance  as  they  should  think  proper  foi 
the  education  and  advancement  of  the  chil- 
dren. In  exercising  that  discretion,  it 
must  be  necessary  for  them  to  consider 
what  other  provisions  the  children  had, 
and  which  fund  should  contribute  the 
greater  sum  towards  their  maintenance.  It 
was  the  interest  of  the  infant  son,  that  he 
should  be  maintained  chiefly  out  of  the 
settled  fund,  which  he  could  not  take  till 
twenty-five ;  but  it  was  the  interest  of  the. 
daughters  that  the  son  should  be  princi- 
pally maintained  out  of  the  residue,  which  he 
took  at  twenty-one — Foljambe  v.  WiUough" 
by  (4).  How  could  these  opposite  interests 
be  settled  in  any  suit  in  which  both  these 
funds  were  not  administered  ?  It  was  im- 
possible to  obtain  complete  justice,  without 
stating  the  circumstances  of  all  these  in- 
struments. In  the  same  manner,  the  trusts 
of  the  deed  of  1 834  could  not  be  executed, 
without  looking  to  the  settlement,  nor 
could  the  trusts  of  either  of  those  instru- 
ments be  properly  carried  into  effect,  with- 
out looking  to  the  will.  If  there  were  a 
common  interest  extending  through  the 


(3)  a  Vm.  403. 

(4)  f  Sim.  &  Sta.  165. 


76 


CASES  IN  CHANCERY: 


whole,  the  circumstance  that  each  party  did 
not  happen  to  be  interested  in  the  whole, 
would  not  support  a  general  demurrer — 
Rayner  v.  Julean,  2  Dick.  677. 
The  Duke  of  Beaufort  v.  Berty,  1  P. 

Wms.  708. 
Knye  v.  Moore,  1  Sim.  &  Stu.  61 ;  s.  c. 
as  Knye  v.  Moseley^  1  Law  J«  Rep. 
Chanc.  18. 
Turner  v.  Robimonf  ibid.  SIS;  8.  c.  as 
Turner  v.  DmAleday,  6  Mad.  94(5). 

The  Vice  Chancxlior,  after  stating  the 
deed  of  1817,  said— The  effect  of  this  first 
instrument  was  to  make  the  trustees  co- 
operate with  the  persons  who  should  be 
appointed  testamentary.,  guardians.  By 
the  second  instrument,  it  seems  that  Lady 
D.  Campbell,  instead  of  taking  an  annuity, 
took  a  life  interest,  and  the  trustees  of 
that  deed  became  empowered  to  act  in 
coiy  unction  with  the  persons  who  should 
be  appointed  guardians  of  the  children,  in 
applying  the  dividends  for  their  mainte- 
nance.. Sir  James  Campbell  made  his  will 
a  few  days  aAer.  [His  Honour  here  stated 
fhe  effect  of  it.]  Tliis  bill  being  filed  by 
Lady  Dorothea  and  her  four  infant  chil- 
dren, Mackay,  Campbell,  and  Home  think 
it  right  to  demur  to  it.  To  a  certain  ex- 
tent, the  matters  are  distinct;  the  sums 
in  the  first  deed  are  wholly  separate  from 
the  sums  in  tlie  deed  of  July,  and  the 
personal  esta^  of  the.,  testatojr;  brut.  I 
think  that  there  cannot  be  a  due  ex- 
ecution of  the  discretion  for  maintenancei 
which  is  vested  in  the  tvustees  as  trus- 
tees, conjointly  with  the  guardians  as  guar« 
4ians,  without  the  Court  having  before  it 
the  whole  of  the  property,  given  both  by 
the  will  as  a  bounty,  and  by  the  other  in* 
struments  for  the  benefit  of  the  children. 
Although  the  Court  might  find  a  difHculty^ 
yet,  the  only  persons  who  •  complain 
ought  not  to  complain,  because  they  have 
bound  themselves  to  act-  in  .  conjunction 
with  the  other  trustees.  On  the  whole,  it 
appears  to  me,,  that  the  three  funds  are  so 
blended,  as  to  render  it  impossible  ito  ad<> 
minister  one.  without  the  other,  and  I  must 
therefore .  overrule  the^  demurrer. 

(5)  The  Vice  Chancellor  observed  that  be  had 
more  than  once  ezpreaaed  doubU  ts  to  the  authority 
of  that  caae.  See  alio  dw  ooty  to  PvDB  e.  Dann, 
f  Sim.  330. 


From  this  decision  the  defendants  ap« 
pealed,  and  on  the  15th  of  November,  the 
Lord  Chancellor  delivered  judgment  aa 
follows. 

November  15. — The  Lord  Chancellor. 
— This  case  came  before  me,  upon  appeal 
from  the  Vice  Chancellor's  judgment,  upon 
a  demurrer  for  multifariousness.  The 
Vice  Chancellor  was  of  opinion,  that  the 
bill  was  not  multifarioua ;  and  the  question 
before  me  is,  whether  that  judgment  of  the 
Vice  Chancellor  be  correct  or  not.  The 
substance  of  the  case  is — [His  Lordship 
stated  it].  To  this  bill  a  demurrer  i»  put 
in  by  the  two  persons  who  are  trustees 
under  the  first  deed,  and  by  one  of  the*  per- 
sons who  are  trustees  under  the  second  deed, 
the  three  persons  being  executors  under 
the  will :  and  the  question  is,  whether  it  is 
competent  to  the  parties  to  file  a  bill,  unit* 
ing  on  the  record  those  several  instruments^ 

The  first  thing  that  occurs  is,  that 
although  the  persons^  against  whom  the 
suit  is  instituted,  in  respect  of  these  in« 
struments,  are  not  all  trustees  of  the 
same  deeds,  yet  there  is  a  common  in- 
terest in  all  the  plaintiffs.  All  the  plain- 
tiffs are  interested  under  all  the  instru- 
ments. The  proposition  contended  for.  on 
the  part  of  the  demurrmg  party  is,  that  aa 
a  general  rule,  and  one  whieh  is  supposed 
to  be  supported  by  what  is  said  by  1^ 
Ji>lui.Leaoh  in.Salvidge  v.  Hyde,  it  «ever 
can  be  permitted  for  distinct  matters  t9 
be  united  in  the  same  record.  The  pro- 
position, if  carried  to  that  extent,  would 
go  to  exclude  uniting  in  one  bill  more  than 
one  instrument,  although  the  same  paotiea 
were  defendants,  ai|d  the  same  parties  were 
interested  in  theproceeds  of  the  property; 
so  that  if  a  father  executed  three  deeds; 
(and  the  father  in  this  case  only  executed 
two,)  all  vesting  property  inthesamesruata, 
and  all  for  the  benefit  of  his  children,  al- 
though, the  instruments  were  similar,  and 
the  same  parties  were  interested-  undet 
them,  it.  would  be  necessary  to  ha've  as 
many  suits  as  there  were  dtf&ientiastni* 
nents.  Now.  that  is  a  proposition  to  which 
I  do  not  assents  It  would  ;be  extremely 
mischieiMMis  indeed,  if  such  a  rule  were 
to.  be  maintained  in  poiot  of.  law ;  'th«re 
could  be  no  possible  object  in  it,  and  it 
would  give  rise  to.  a  great  iniiltiplicati<m  of 
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salts,  where  diere  would  be  no  object  in 
having  the  question  divided  into  diflferent 
suits.  To  Isy  down  any  general  rule,  or 
to  say  what  amounts  abstractedly  to  multi* 
fiuriousness,  is  upon  the  authorities  utterly 
impossible ;  because  the  cases  are  extremely 
at  variance,  and  the  Court  has  considered 
what  has  been  convenient  in  {Isrticular 
cases,  rather  than  what  general  rule  could 
beisid down; and  although  general  propo- 
sitions, when  they  can  be  made,  are  the 
most  useful  of  all  possible  modesof  attain- 
ing accuracy,  yet,  in  cases  where  they  can- 
not be  laid  down,  the  atteiApt  necessarily 
leads  to  error. 

Now  what  is  said  in  Salvidge  v.  Hydet 
by  Sir  John  Leach^  is  true  and  correct,  as 
appKcable  to  the  particular  case  before 
him ;  but  if  it  were  intended  to  convey'  a 
general  proposition  applicable  to  all  cases 
of  multifariousness,  it  would  run  ooUnter 
to  a  very  numerous  class  of  cases.  He  is 
there  speaking,  tiot  of  the  general  rule  as 
sizeable  to  multifariousness,  but  the  rule 
to  be  laid  down  9d  applicable  to  the  parti« 
colar  case  before  him.  His  observations, 
therefore,  must^  of  course,  be  taketi  with 
reference  to  the  view  which  he*  took  of 
the  case  before  him.  In  that  case,  there 
was  a-  party  objecting,  because  he  was 
not  connected  with  some  part  of  -  the 
ease  stated  by  the  bill,  and  the-htle 
Master  of  the  RoUs  (then  Vice  Chan* 
edlor)  aaid^  that  if  the  bill  had  a  single 
obyeety  then  a  party  could  not  -object,  be- 
canse  he  might  be  connected  oidy  with  H 
particular  portion'  of  it«  It  is  obvious, 
that  it  is  necessary  that  this  rule  should  be 
adhered  to;  because,  inasmuch  as  the  pro-* 
position  assumes  that  there  is  a  single  ob«* 
ject,  die  defendant  eannot  demur  to  the 
single  object ;  the  plaintiff  may  proceed 
by  cme  record  to  obtain  ^t  which  the 
Court  describes  as  a  single'  object.  It 
nay  be,  that,  in  the  single  object,  one 
party  knay  *have  a  particular  interest  in 
some  portion  of  it ;  but  if  he  were  to  be 
permitted  to  object,  because  he  is  not  in- 
terested in  'all  the  eubject-ttiatter  of  the 
sak,  then  (the  proposition  assuming  that 
fke  plaintiff's  object  is  single^)  the  success 
of  ^at  objection  on  the  part  of  the  defend 
dant  wouU),  in  effect,  prevent  the  plaintiff 
irom  being  able  to  prosecute  his  claim  at 
att.  Therefore^  the  Master  of  the  R<41s  laid 


down  the  rule  as  applicable  to  the  circum-. 
stances  of  the  case  before  him,  that  where 
there  is  a  single  object  which  the  plaintiff 
is  seeking,  there  the  defendant  cannot  be 
heard  to  object  that  the  bill  includes  some 
.matter  in  which  he  individually  has  no  in- 
terest in  common  with  the  other  parties. 
•  Now-  the  only  way  of  reconciling  the 
cases  upon  the  subject  of  mjultifariousness 
at  all,  is  by  considering,  (^s  really  is  the 
case, )  that  although  the  term  "  demurrer  for 
multifariousness,"  is  used  ^  a  general  term, 
yet,  in  point  of  fact,  demurrers  for  multi- 
fariousness roust  be  divided  into  two  dis- 
tinct kinds.  An  objection  is  freqnently 
raised  on  the  ground  of  multifariousness, 
when  the  true  ground  of  objection  is  more 
properly  misjoinder ;  as,  where'  different 
claims  attempted  to  be  established  by  one 
bill  are  so  dissimilar,  that  the  Court  will 
not  permit  them  to  be  litigated  on  one  re- 
ccn'd.  It  may  be,-  that  the  pftiintiffs  and 
defendants  ar^  parties  to  &e  Whole  of  the 
transactioiis, but  those  transactions  maybe 
so  dissimilar,  that  the  Court  will  hot  per« 
init  them  to  be  joined  together,  but  would 
require  distinct  records.  'What  is  moi^e 
famililirly  ilhderstood  by  the  term  "multi" 
£u^iotts,"  'k  Where  the  defendant  Says,  I  am 
brought' as  a  defendant  upon  this  record, 
but  with  a  great  part  of  the  case  made  by 
it  I  hate  too  conmexion :  and  the  form  of 
the  language  of  demurrers  upon  the  ques-* 
tion  of  miilti&riousness,  shows  how  such 
distinction  was,  formerly  at  least,  under*J 
tftoOd  :  because  the -old  form  of  demurrei% 
went  on  stating  the  evil  of  there  being  mhny 
miitters  united  on  the  record,  which  would 
put'the  parCiesto  great  and  useless  exptoife 
m  taking  copies  of  proceedings  in  which 
they  had  no  interest.- '  This -objection  baa 
BO  application  to  -a  misjoinder. 

Another  objection  is,  not  thttt  he  is  made 
a  "party  wheVehe  has  no  interest,  biit^  that 
there  is  an  improper  joinder  in  the  subject* 
matter*  of  the  suit.  Now  thiit  is  alluded 
to  in  '  the  case  whidh  has  been!  very  much 
relied  upon — The  Duke  ofNafthumberlantTe 
eaae.  There  the  bill  set  up  certain  claims 
arising  out  of  transactions  relating  to  a 
house,  of  which  the  plaintiff  had  been 
tenimt  under  the  former  Duke,  and  albo 
under  his  son,  thd  then  Duke.  Part  of 
those  transactions-  took  place  in  the  life- 
time of  the  former  Duke,  and  part  with  th^ 
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then  Duke.  The  latter  had  succeeded  to  the 
estate  of  his  father,  who  had  appointed  the 
then  Duke  and  Lord  Beverley,  his  second 
son,  his  executors.  This  hill  united  within 
itself  transactions  which  took  place  in  the 
lifetime  of  the  former  Duke  of  North- 
umberland, and  also  transactions  which 
took  place  between  the  plaintiff  and  the 
then  Duke,  and  united  the  then  Duke  of 
Northumberland  and  Lord  Beverley  as 
defendants.  Two  demurrers  were  put  in  to 
that  bill ;  and  the  forms  of  the  two  de- 
murrers were  very  different,  and  very  pro- 
perly so,  the  ground  of  demurrer  being, 
that  the  matters  had  been  improperly 
joined  in  one  suit.  The  Duke  could  not 
say,  that  there  was  any  part  of  the  suit 
with  which  he  was  not  connected ;  because, 
in  one  part,  he  was  interested  as  owner, 
and  in  the  other  part  as  representative  of 
his  father.  He  was,  therefore,  interested 
in  the  whole  matter ;  but  his  case  was, 
'  you  cannot  join  in  one  record  a  case  against 
me  as  representative  of  my  father,  and  a 
case  against  me  arising  out  of  transactions 
in  which  I  am  individually  concerned.' 
The  form  of  his  demurrer  was,  that  there 
was  an  improper  joinder  of  the  subject- 
matters  of  the  suit.  But  Lord  Beverley's 
demurrer  was  in  a  totally  different  form  ; 
it  was  in  the  usual  form  of  a  demurrer  for 
multifariousness,  and  went  to  all  that  part 
of  the  record  which  related  to  transactions 
afler  the  death  of  his  father,  with  which  he 
had  no  concern.  He  was  there  merely  as 
the  representative  of  his  father,  and  had 
nothing  to  do  with  the  tenancy  as  between 
the  then  existing  Duke  and  the  plaintiff. 
Both  demurrers  were  allowed,  and  both 
demurrers  may  be  said,  in  a  sense,  to  be 
allowed  for  •  multifariousness  ;  but  it  is 
quite  obvious  the  real  substantial  objections 
were  very  diflerent  in  the  two  cases. 

This  case  of  fVardv.  the  DukeofNorth- 
umberland  very  clearly  illustrates  the  dis- 
tinction made  in  the  case  of  Harriion  v. 
Hogg,  another  case  which  was  cited,  and 
which  was  also  a  case  more  properly  of 
misjoinder.  That  was  a  case  where  the 
plaintiffs  endeavoured  to  unite  in  one  re- 
cord a  joint  demand,  that  is  to  say,  one  in 
which  they  all  had  interests,  with  a  demand 
in  which  one  of  them  only  had  an  interest ; 
and  the  Court  there  allowed  the  demurrer, 
because  the  subject  matters  were  such  as 


the  Court  thought  ought  not,  according  to 
the  rules  of  pleading,  to  be  united  in  one 
suit.  Saxton  v.  Davis  was  a  case  where 
the  bill  sought  an  account  against  the  re- 
presentatives of  the  assignees  of  a  bank- 
rupt, and  against  Davis,  a  person  who 
claimed  through  those  assignees,  and  also 
against  the  assignee  of  the  bankrupt,  under 
the  Insolvent  Debtors  Act ;  and  that  bill 
also  was  held  to  be  bad  for  multifari- 
ousness. 

Another  case,  which  was  cited  (and  which 
applies  to  the  case  of  a  party  defendant 
being  brought  before  the  Court,  and  made 
a  party  to  the  record,  having  an  interest  in 
some  portion  only  of  the  subject-matter), 
is  Saltidge  v^  Hyde,  where,  although  the 
demurrer  was  overruled  by  the  Vice  Chan- 
cellor, it  was  allowed  by  Lord  Eldon  on 
appeal.  Thai  case,  as  reported  before 
Lord  Eldon,  in  Jacob,  151,  was  a  bill  for 
administering  a  testator's  estate,  and  for 
setting  aside  the  purchase  of  a  part  of  it 
as  against  the  purchaser.  Sir  John  Leach 
went  upon  the  ground,  that  the  estate  was 
to  be  administered,  and  it  could  not  pro- 
perly be  administered  without  ascertaining 
whether  the  purchase  was  to  stand  or  not; 
and  therefore  he  considered  that  the  pur- 
chaser might  be  included  in  the  record, 
the  primary  object  of  which  was  to  admi- 
nister the  estate.  Consequently,  he  was 
made  a  party  for  the  purpose  of  a  decision 
of  the  question,  without  which  decision  the 
estate  could  not  properly  be  administered. 
When  it  came  before  Lord  Eldon,  his  Lord- 
ship  did  not  consider  that  formed  a  suffi- 
cient ground  of  exception  to  the  rule ;  and 
that  the  defendant,  claiming  as  a  purchaser, 
from  the  vendor  (the  trustee),  had  a  purely 
different  case,  and  had  a  right  to  have  that 
case  discussed  and  decided  by  itself,  with- 
out being  connected  with  the  administra- 
tion of  the  estate.  He  therefore  allowed 
the  demurrer,  overruling  the  decision  of 
the  Vice  Chancellor,  as  reported  in  6  Mad. 
ISS. 

What  would  be  required,  in  order  to  8Up« 
port  the  defendant's  proposition  in  this  case, 
would  be  some  case  where  there  was  a  com- 
mon interest  in  the  plaintiffs,  and  where  the 
defendants  represented  all  parts  of  the  dif- 
ferent questions  raised  in  the  cause,  and 
where  the  suit  had  a  common  object.  No 
such  case   has  been  produced ; — I  mean» 
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produced  to  shew  thai  the  Coart  will  not 
permrt  such  a  suit  to  be  instituted.  But 
cases  were  referred  to  in  the  course  of  the 
argument,  which,  when  examined,  will  shew 
that  the  Court  has  not  gone  that  length,  . 
but  has  always  exercised  a  discretion  as 
to  whether  the  subject  matters  of  the  suit 
are  properly  joined  in  the  bill  or  not. 

It  is  not  very  easy  to  say  exactly  what 
(be  line  ought  to  be,  or  what  line  really 
could  be»  a  priori,  laid  down  for  the  pur- 
pose of  regulating  the  course  of  pleading. 
All  that  can  be  done  is,  in  each  particular 
case,  as  it  arises,  to  consider  whether  it 
comes  nearer  the  one  class  of  cases  or  the 
other.  A  very  strong  illustration  of  that 
distinction  occurred  in  the  case  of  The  At~ 
tomey  General  v.  the  Merchant  Tailors*  Con^^,^ 
pony  (6),  In  that  case  there  were  various 
trusts,  but  all  the  trusts  had  a  common 
object ;  that  is  to  say,  although  they  va* 
ried  in  their  terms,  and  although,  to  a 
certain  degree,  they  varied  in  their  objects, 
yet  there  was  a  similarity  of  objects;  the 
funds  in  all  of  them  were  to  be  applied  for 
the  purpose  of  putting  out  apprentices  of 
certain  poor  members  of  the  company.  As 
to  one  of  these  trusts,  another  company  had 
an  interest,  and  such  an  interest  as  the 
Court  thought  made  that  other  company  a 
necessary  party  to  the  suit,  before  the  par- 
ticular trusts  could  be  carried  into  execu- 
tion.  It  was  said  that  these  trusts  could 
not  be  united  in  one  suit,  because  they  were 
of  different  foundations,  and  rested  upon 
diflferent  grants ;  and,  therefore,  it  was  a 
misjoinder,  or,  according  to  the  language  of 
the  demurrer,  multifarious,  to  unite  such 
different  objects  in  one  information  or  in 
one  bill.  The  Court,  however,  did  not  ac- 
quiesce in  that  proposition  ;  but  held,  that 
they  were  all  properly  joined,  in  so  far  as 
the  defendants  had  a  common  responsibi- 
lity, and  in  so  far  as  the  trusts  had  a  com- 
mon object.  But  there  being  one  particular 
trust,  in  which  another  party  had  such  an 
interest  as  made.it  necessary  to  bring  that 
party  before  the  Court  before  the  trusts 
could  be  administered,  the  Court  held,  that, 
as  to  this  particular  charity,  it  could  not 
be  united  in  the  same  information,  not  be- 
cause there  was  a  misjoinder — the  Court 
having  decided,  that  the  other  distinct  trusts 

(6)  5  Sim.  <8B;  a.  c.  1  Myl.  &  K.  189;  9  Law 
J.  IUp.(N.s.)  Chaac.  ft. 


were  properly  joined — but  according  to  the 
ordinary  form  of  objections  for  multifarious- 
ness, because  that  party,  although  connect- 
ed with  one  of  the  charities,  had  no  connex- 
ion whatever  with  the  others ;  and,  there- 
fore, if  made  a  party  to  the  record,  would 
be  involved  in  expensive  proceedings, 
although  he  had  connexion  only  with 
part  of  the  subject-matter  of  litigation. 
The  Attorney  General  v.  the  Goldsmiths* 
Company f  which  wajs  decided  by  the  pre- 
sent Vice  Chancellor,  went  upon  the  same 
principle,  though  it  came  to  a  different 
conclusion.  But  the  Vice  Chancellor,  in 
giving  judgment,  clearly  shews,  that  he 
considered  the  rule,  which  I  before  stated 
to  be  extracted  from  The  Attorney  General 
v.  the  Merchant  Tailors*  Company,  as  the 
rule  to  be  acted  upon.  There  were  there 
several  distinct  defendants,  and  several 
distinct  charities.  The  information  stated 
the  trusts  of  one  of  the  charities,  and 
then  stated,  that  there  were  several  others. 
It  stated  the  existence  of  others,  not  by 
Betting  out  the  original  grants,  but  by 
stating  that  there  were  several  others  for 
similar  purposes;  and  the  Vice  Chancel- 
lor's decision  proceeded  upon  the  ground, 
that  what  the  information  so  alleged  was 
not  an  allegation  sufficient  to  shew  to  the 
Court,  that  the  other  trusts  were  of  so  si- 
milar a  nature  as  to  justify  their  being 
united  in  one  record.  That  this  was  un- 
derstood in  that  case  is  quite  clear  from 
the  terms  of  the  judgment  of  his  Honour. 
He  says — '*  If  it  had  been  so  alleged  in  the 
information  as  to  shew  that  the  character 
of  all  these  other  bequests  was  homoge- 
neous, though  there  might  be  minute  differ- 
ences between  them,  they  might  all  have 
been  comprised  in  the  same  information." 
Now  that  is  the  doctrine  laid  down  in  the 
case  of  The  Merchant  Tailors*  Company,  and 
the  result  of  these  two  cases  is,  that  the  pro- 
position cannot  be  maintained — that  where 
there  is  a  common  liability  and  a  common 
interest,  the  common  liability  in  the  defen- 
dants, and  the  common  interest  in  the  plain- 
tiffs, there  such  different  grounds  of  pro- 
perty cannot  be  united  in  one  and  the  same 
record  ;  on  the  contrary,  both  these  cases 
establish  the  doctrine  that  they  may  be  so 
united. 

The  cas&  of  Turner  v.  Robinson^  which 
was  also  referred  to  in  the  argument,  was  a 
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very  strong  caae,  and  a  case  on  which,  I 
believe,  the  present  Vice  Chancellor  has 
observed,  that  he  could  not  acquiesce  in 
the  propriety  of  the  decision ;  but,  how- 
ever, it  shews .  the  opinion  of  the  learned 
Judge,, who  did  preside  and  decide  it,  and 
shews  how  little  disposed  he  was  to  allow 
an  objection  of  multifariousness,  where  the 
justice  of  the  case  did  not  require  it.  In 
that  case,  a  testator  had  left  property  among 
his  ten  children,  giving  each  child  a  power 
of  appointment  over  Ms  or  her  share.  One 
of  the  children  exercised  her  power  by  will, 
and  thereby  appointed  her. tenth  to  her  own 
children ;  and  by  the  same  will,  she  gave 
the  residue  of  her  own  estate  to  her  chil* 
dren  also.  The  bill  was  for  the  purpose  of 
administering  the  estate  of  the  original  tes* 
tator,  who  so  lefl  his  property  in  tenths, 
and  also  for  the  purpose  of  administering 
the  estate  of  the  party  who  had  executed 
the  power ;  and  it  was  objected  that  those 
two  different  objects  could  not  be  united 
in  one  bill.  The  Court,  however,  decided 
that  it  could.  Another  case  was  referred 
to,  Knye  v.  Moore,  which  was  a  very 
strong  instance  of.  the  .  Court's  deciding 
against.an  ol^ection,  which  more  properly 
would  be  on  the  ground  of  misjoinder^ 
and  is  not,  therefore,  to  be  classed  with 
the  cases  which  I  have  already  mentioned. 
There,  a  mother  and  her  children  were 
co-plaintiffs  in  a  bill,  by  which  they  set 
up  two  separate  claims,  under  two  sepa- 
rate instruments.  There  was  the  mother 
claiming  an  annuity  under  one  instrument, 
and  the  mother  and  children  claiming  the 
benefit  of  a  settlement  under  the  other; 
and  the  bill  sought  the  security  of  both  the 
funds.  That  was  held  not  to  be  multifa- 
rious. Another  case  referred  to  was  Ken* 
iingion  v.  White;  that  was  a  bill  by  seventy- 
two  underwriters  to  restrain  several  actions 
in  different  policies  on  different  ships.  The 
defendants  indeed  had  a  common  interest 
in  aU,  because  they  were  the  owners  of  the 
ships,  and  plaintiffs  in  all  the  actions ;  but 
there  were  seventy- two  persons,  all  not 
only  liable  to  separate  actions,  but  defen- 
dants in  separate  actions,  united  together 
against  the  party  who  was  plaintiff  in  all 
those  actions,  for  the  purpose  of  obtaining, 
by  one  bill,  protection  against  all  those 
several  actions;  and  that  was  held  by  the 
Court  of  Exchequer  not  to  be  multifarious. 


.  But  it  is  not  necessary  in  the  present  case 
to  push  the  doctrine  to  anything  like  that 
length.  This  is  simply  a  case  of  three  in* 
struments,  under  each  of  which  the  piakitiffii 
are  entided  to  a  fund,  but  all  the  defendants, 
though  responsible,  -are  not  so  in  respect  of 
all  the  instruments.  I  have  hitherto  ob* 
served  upon  the  proposition  contended  for 
at  the  bar,  whidi,  if  pushed,  to  the  extent 
to  which  it  must  be  pushed  in  order  to 
support  their  argument,  would  go  to  diew 
that  such  different  interests  never^could  be 
united  in  one  bill.  There  is,  however,  in 
this  case  the  distinction,  that  all  the  defen- 
dants are  not  parties  to  all  the  instruments* 
The  Vice  Chancellor  overruled  the  de-» 
murrer,  and  seems  to  have  gone  very  much 
^n  the  proviso  in  the  deed,  that  the  guardiaaa 
{hereafter  to  be  appointed, though  not  actual* 
ly  trustees, — ^because  till  their  appointment 
the  property  waa vested  in  the  trustees  under 
the  deed, — should  be  parties  to  administer 
the  fund  for  the  purpose  either  of  mainte- 
nance or  ofadvancement  of  the  children  after 
the  death  of  the  mother.  Now,  I  think,  that 
there  is  quite  sufficient  in  that  proviso  to 
remove  any  doubt  which,  might  otherwise 
exist  upon  the  propriety  of  uniting  these 
several  claims  in  one  bill.  I  do  not  wish 
to  have  it  .supposed  that  I  should  have 
allowed  this  demurrer,  if  the  proviso  had 
not  been  in.  the  deed;  but,  finding  that 
proviso,  I  think  it  removes  idl  doubt  upon 
the  subject. 

It  is  said  that  the  mother  is  still  livins^ 
and  that  these  trusts  for  the  children  do 
not  take  effect  until  after  her  death ;  that, 
in  my  opinion,  makes  no  difference.  Sup- 
pose  property  is  left  to  certain  trustees 
during  the  mother's  life,  and  upon  trust, 
afVer  the  mother's  death,  that  the  same 
trustees,  together  with  the  persons  )frho 
may  be  appointed  guardians  under  the  wiH| 
shfldl  be  trustees  for  the  benefit  of  the  chil- 
dren. The  Court  will  not  administer  the 
fund  without  having  before  it  those  who 
are  entitled  beneficially  in  remainder^  and 
those  who  are  to  act  as  trustees  in  re- 
mainder, and  whose  duty  it  will  be  to  look 
after  the  funds  for  the  benefit  of  these 
cestuis  que  trust.  Now  it  is  not  in  terms  so 
provided  here ;  but  it  is  provided,  that  those 
who  shall  be  named  guardians  in  the  will 
shall  be  co-trustees  for  the  purpose  of  dis- 
tribution and  discretionary,  advancement) 
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wiidi  tliote  #hd  ard^  aietuAlly  ffiftde^  inttrf^eStf 
It  was  said,  imd  Mr\y  gaid,  that  as  to  one  of 
these  trusts,  an  appdnvtmeiftt  of  guairdnrnv 
Could  Aot  yet  take  efieet,  because  it  is  not 
to  coninienee  tnlil  after  the  death  of  die 
mother,  whw  is  fiotwithstanding  appointed 
one  of  the  guardians  by  the  will.  But  it^ 
is  impossible  to  d«ny  that,  after  the  death 
of  the  mother,  the  guardians  named  in  the 
will,  or  such  of  Uiem  as  shall  survive  and 
ill  the  office  of  guardian,  will,  under  both 
the  first  and  second  deeds,  (inasmuch  as 
there  anre  similar  provisions  in  the  second 
to  those  which  are  contained  in  the  first,) 
have  a  controul  oveor  the  fimds  of  the  hfi- 
fmts  by  the  terms  contained  in  these  deedti. 

I  think,  therefore,  that  the  grounds, 
whieh  the  Viee  Chancellor  took,  were  cor- 
rect. I  thought  it  right  to  go  into  the  case, 
became  it  is  very  important,  so  far  as  prln-' 
ciple  is  concerned,  that  the  true  bearings  of 
these  eases  should  be  ascertained,  in  order 
that  the'rule  should,  as  far  as  possible,  be 
understood  and  reduced  to  practice ;  and  it 
is  impossible  to  look  into  the  cases  without 
seeing  bow  very  far  some  of  them  depart 
from  the  strict  rale.  Therefore,  upon  all 
diese  grounds,  I  am  of  opinion  the  judg- 
ment of  the  Viee  Chancellor  its  corrects 

Apfieed  dismissed* 

The  bill  alleged,  that  the  deed  of  July 
1834,  gare  to  the  trustees  and  guardians  a 
power  t&  afpply  the  interest  of  the  ftind 
comprised  in  thttt  deed,  towards  the  main« 
tieflanco  and  education  of  the  chifdreH,  in 
the  saflie  way  as  a  similar  power  Was  con-* 
tained  in  the  marriage  settlement ;  but  fc^ 
gre«ter  certainty,  the  plaintiflb  craved  to 
leier  tat  the  deed  of  19^94,  which  was  in 
the  pDBsessiov  of  the  defendants.  No  such 
power  was,  m  faet,  given  by  this  kst^men- 
tioned  deed  ;  and  it  was  contended  on  be- 
half of  the  defendants,  before  the  Lord 
Chancellor,  that  as  the  bill  referred  to  that 
ins^ument,  it  thereby  became  incorporated^ 
with  the  bill,  and  the  Court  would  inspect 
it,  and'  compare  the  allegation  wit^  the  deed 
itsM—H€»rdfiUiH  v.  EUames  (6). 

The  LoRn>  Chancbllor  held,  that  the 
statements  of  tJie  bill  must,  in  that  i^age' 
of  the  proceedings)  be  ^en  t^  be  correct, 
and  that  the  Court  could  not  inquire  into- 
any  matters  which  were  not  on  the  reoordv 

(6)  e  M.  &  R.  752  ;  t-c.  4  Law  J.  Rep.  (n.s.) 
Chtcat.  181. 
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Feb.  15,  Mar.  4, 
Nov.  9,  1836. 

Pleading-^Parties, 

A  person  contracted  io  sell  eeridin  real 
estates,  but  died  before  the  contracts  were  torn-' 
pleted.  Some  of  the  parties  heneflcxalty  inteT'^ 
Med  in  the  proceeds  of  those  estates Jlled  a  MU 
against  the  other  parties  interested  in  such 
proceeds,  and  against  the  in1estate*s  admtnt^- 
trator  and  heir-at-law,  alleging  that  (he 
administrator  had  received  the  rents  of  the 
estate^  contracted  to  be  sold,  and  had  cut , 
down  and  sold*  tkfiber,  and  praying  for  dC' 
counts  of  the  rentt  and  timber- money  so  re^' 
edved,  and  tiat  tuck  monies  might  be  invest-^ 
edfor  the  ben^i  of  the  parties  entitled  there- 
to : — tield,  thai  the  purchasers,  being  inter* 
ested  in  those  estates,  were  neceseca'y  parties 
to  the  suit,  and  a  demurrer  by  the  admhAi* 
trator,  for  want  of  parties,  wOs  in  conseqttefkce' 
alUyttfi6d:  but  a-  demurrer  for  want  of  eqidtyf 
was  overruled* 

Itfomis  no  e^etfti6n  to  the  alkntane^  of 
a  demurrer  for  want  ofpartiesi  thai  the  biit 
fbouid  be  rendered  multifarious  by  making 
those  Very  persons  parties  to  the  suit,  whoSe" 
absence  is  objected  to ;  because  that  diffieuUf 
must  arise  from  the  mode  in  which  the  biU 
was  originally  framed* 

The  plaintiils  in  this  suit  Were  some  of 
the  next-of-kin  of  John  Farquhar,  Esq., 
deceased,  late  of  Fonthill  Abbey,  and  the 
bill  was  filed  against  his  administrator  and 
the  parties  who  claimed  to  be  his  heirs-at- 
law  and  the  rest  of  his  next-of-kin. 

The  bill  stated,  that  John  Farquhar  en*- 
tered  into  various  contracts  for  the  sale  of 
parts  of  his  real  estates,  which  contractar 
remained  uncompleted  at  his  death ;  and' 
that  he  died  in  July  1S2%  intestate  andun** 
married,  leaving  the  defendants  Johff  Far^ 
quhar  Fraser,  James  Mortimer,  Elieabetlv 
Willoughby  Trezevant,  and  Dame  Charlotte 
Pole,  and  George  Mortimer  since  deoeas^' 
ed,  and  the  plaintiiTs  Mary  Lumsden  and 
Charlotte  Aitkeit,  his  only  nextof-kiw9 
that  by  an  indenture,-  dated  the  I4dli  of 
December  18JB6,  and  made  between- J.  F* 
Frasev  and  James  Mortimer  of  the  oaw 
ptfrt,  and  Sir  W.  T.  Fots>  and  Lttly  Ckww 
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lotte  his  wife,  and  George  Mortimer,  de- 
ceased, and  James  Lumsden  and  Mary  his 
wife,  and  William  Aitken  and  Charlotte  his 
wife,  of  the  other  part,  afler  reciting  the 
death  and  intestacy  of  John  Farquhar,  and 
that  the  said  J.  F.  Fraser  and  James  Mor- 
timer claimed  to  he  his  coheirs-at-law, 
and  that  Elizabeth  Willoughby  Trezevant 
claimed  to  be  his  sole  heiress-at-law,  and 
that  diflferences  had  arisen  between  Mr. 
Farquhar's  next-of-kin  as  to  the  person  to 
whom  letters  of  administration  of  his  effects 
should  be  granted,  and  that  it  had  been 
considered  that  his  next-of-kin  would  be 
entitled  to  the  purchase-monies  for  his  es- 
tates contracted  to  be  sold,  as  part  of  his 
personal  estate  ;  but  it  had  been  suggested, 
that  in  case  the  titles  to  the  said  estates 
should  not  be  approved,  or  the  contracts 
for  sale  on  any  other  account  not  carried 
into  effect,  then  John  F.  Fraser  and  James 
Mortimer,  as  coheirs-at-law  of  John  Far- 
quhar, might  become  entitled  to  such  es- 
tates, to  the  exclusion  of  the  others  of  the 
next-of-kin, — it  was  agreed,  that  the  monies 
to  be  received  from  the  respective  pur- 
chasers under  any  of  the  contracts  for  the 
sale  of  any  part  of  Mr.  Farquhar*s  real 
estates,  should,  notwithstanding  any  claim 
of  J.  F.  Fraser  and  James  Mortimer  as  co- 
heirs, be  treated  as  personal  estate  of  the 
intestate,  and  be  divided  amongst  his  next- 
of-kin,  in  equal  seventh  shares ;  and  in 
case  any  of  the  parties  who  had  contracted 
to  purchase  any  part  of  the  intestate's  real 
estates,  should  refuse  or  neglect  to  perform 
his  contract,  such  part  should  be  sold,  and 
the  proceeds  thereof,  together  with  the 
rents  and  profits  received  in  the  meantime, 
should,  after  deducting  all  necessary  ex- 
penses, be  divided  in  the  same  manner  as 
the  purchase-money  would  have  been  di- 
vided, if  the  contract  had  been  performed ; 
but  if  Mr.  and  Mrs.  Trezevant  should  not 
assent  to  the  arrangement  thereby  made, 
and  execute  all  necessary  deeds  for  enforc- 
ing it,  then  the  share,  whether  of  the  mqnies 
received  from  the  persons  named  in  the 
contract  or  arising  from  the  sale  of  any 
part  of  the  estates,  which  would  have  been 
payable  in  respect  of  Mrs.  Trezevant's 
share,  should  be  divided  between  J.  F. 
Fraser  and  J.  Mortimer  equally.  And  it 
was  further  agreed,  that  letters  of  adminis- 
tration to   the  effects  of  Mr*   Farquhar 


should  be  granted  to  J.  F.  Fraser,  who 
shortly  after  obtained  letters  of  administra- 
tion accordingly :  that  in  July  1 829,  Mr. 
and  Mrs.  Trezevant,  and  the  trustees  of 
their  marriage  settlement,  filed  a  bill  in 
this  court,  for  the  administration  of  the  in- 
testate's personal  estate,  thereby  praying 
that  one-seventh  part  of  the  clear  residue 
of  it  might  be  paid  to  the  trustees  of  the 
settlement  upon  the  trusts  thereof:  that  a 
decree  was  made  in  that  cause,  dated  the 
30th  of  March  1 830,  in  pursuance  of  which 
the  Master  made  a  report,  and  thereby 
found  that  the  intestate  had,  during  the 
months  of  November  and  December  1825, 
entered  into  four  contracts,  for  sale  of  four 
different  parts  of  his  estate,  and  had  also 
entered  into  two  other  contracts  to  a 
similar  effect  in  the  months  of  January  and 
February  following ;  and  that  all  these  six 
contracts  were  then  subsisting  and  capable 
of  being,  and  ought  to  be,  carried  into 
effect ;  and  that  under  these  contracts,  all 
the  purchasers  were  to  take  possession 
of  their  respective  purchases  in  the  year 
1826,  and  to  pay  interest  on  the  purchase- 
money  from  the  time  of  taking  possession : 
that  George  Mortimer  died  in  December 
1832,  and  that  Ann  Mortimer,  one  of  the 
plaintiffs,  proved  his  will,  and  was  his  sole  • 
legal  personal  representative. 

The  bill  then  stated  an  indenture  of  the 
15th  of  January  1830,  being  a  settlement 
of  part  of  Mrs.  Aitken's  share  of  the  resi- 
due of  the  intestate's  personal  estate  ;  and 
then  stated  further  proceedings  in  the  suit 
of  Trezevant  v.  Fraser. 

The  bill  then  stated,  that  the  purchasers 
of  the  estates  comprised  in  three  of  the 
contracts,  had  been  let  into  possession ;  but 
that  the  defendant  J.  F.  Fraser  had,  ever 
since  the  decease  of  the  intestate,  been  and 
still  was  in  the  possession  or  receipt  of  the 
rents  and  profits  of  the  estates  comprised 
in  the  three  other  contracts,  which  contracts 
were  entered  into  with'  Nathaniel  Fletcher, 
John  Benett,  and  the  Marquis  of  West- 
minster, respectively,  and  that  he  had  re- 
ceived divers  large  sums  of  money  in  re- 
spect of  such  rents,  and  had  cut  down  and 
sold  divers  large  quantities  of  timber  upon 
the  estates,  and  received  divers  large  sums 
of  money  arising  from  the  sale  thereof; 
but  that  he  had  not  invested  any  of  the 
money  so  received  by  him,  for  the  benefit 
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of  the  persons'  who  might  he  eventually 
entitled  thereto,  hut  had  applied  the  greater 
part  to  his  own  use,  and  had  some  part 
thereof  then  in  his  hands ;  and  that  such 
money  amounted  to  20,000/. ;  that  upon 
the  settlement  of  interrogatories  for  the 
examination  of  J.  F.  Fraser  in  the  suit  of 
Trezevant  v.  Fraser,  application  was  made 
to  the  Master  on  behalf  of  the  plaintiffs,  to 
extend  such  interrogatories  for  the  purpose 
of  taking  the  accounts  of  the  said  rents  and 
profits,  but  that  the  Master  declined  so  to 
do. 

The  bill  prayed  for  an  account  from  J. 
F.  Fraser,  of  the  rents  and  profits  of  the 
estates  which  were  comprised  in  the  three 
contracts,  and  of  which  the  purchasers  were 
not  let  into  possession,  and  of  the  monies 
produced  by  the  sale  of  the  timber ;  and 
also  of  all  sums  which  had  been  disbursed 
by  him  on  account  of  the  said  estates ;  and 
also  an  account  of  the  interest  and  profits 
made  by  J.  F.  Fraser,  with  the  rents  and 
with  the  monies  produced  by  the  sale  of 
timber ;  and  that  the  balance  might  be  pro- 
perly invested  and  secured  for  the  benefit 
of  the  plaintiffs  and  the  other  persons  en- 
titled thereto. 

To  this  bill  Mr.  Fraser,  the  administra- 
tor, put  in  a  general  demurrer  for  want  of 
equity;  and  also  demurred  for  want  of 
parties,  on  the  ground,  that  Mr.  Fletcher, 
Mr.  Bcnett,  and  the  Marquis  of  Westmin- 
ster, the  parties  claiming  under  the  con- 
tracts for  sale,  were  necessary  parties  to 
the  suit. 

Mr,  Jacob  and  Mr.  Daniell,  in  support 
of  the  demurrer. — The  claims  of  the  plain- 
tiffs are  of  such  a  description  that  they  can- 
not all  be  united  in  the  same  bill,  llieir 
rights  will  be  materially  varied,  if  the  con- 
tracts for  purchase  are  not  carried  into 
execution,  and  if  Mrs.  Trezevant  should 
be  proved  to  be  the  intestate's  heiress-at- 
law,  the  deed  of  1826  must,  in  that  case, 
be  abandoned.  The  title  of  the  plaintiffs  is 
so  uncertain,  that  the  Court  cannot  interfere 
— Jones  V.  Jones (2).  The  bill  prays  for  a 
receiver;  but  if  the  contracts  are  eventually 
carried  into  effect,  the  rents  and  profits  of 
the  estates  ,must  be  handed  over  to  the 
purchasers ;  they  are,  therefore,  necessary 
parties  to  the  suit,  otherwise  each  of  them 
might  hereafter   file  a  bill   against   Mr. 


Fraser,  and  require  from  him  the  same  ac- 
counts which  the  present  bill  asks. 

Mr.  Knightj  Mr.  Walker,  and  Mr.  Bmly, 
in  support  of  the  bill. — Whether  the  con- 
tracts for  purchase  of  these  estates  are 
carried  into  effect  or  not,  the  plaintiffs  are 
entitled  to  the  assistance  of  the  Court  as 
against  Fraser,  either  in  their  character 
of  next-of-kin,  or  under  the  deed  of  1826. 
It  is  the  duty  of  Fraser,  as  £(dministrator, 
to  enforce  these  contracts,  and  to  apply  the 
purchase-money  in  a  due  course  of  adminis- 
tration. The  rents  and  profits  which  he 
receives  are  a  security  for  the  purchase- 
money,  and  the  plaintiffs  wish  to  have  their 
property  protected  so  long  as  there  con- 
tinues to  be  any  uncertainty  respecting  the 
contracts.  With  regard  to  the  purchasers, 
all  persons  who  are  interested  in  the  object 
of  a  suit  must  be  parties  to  it;  but  it  is  not 
necessary  to  bring  before  the  Court  all 
persons  who  are  interested  in  the  subject  of 
it.  Here,  the  purchasers  are  interested 
only  in  the  subject  of  the  suit,  and  are  not 
necessary  parties.  It  is  true,  Mr.  Fraser 
may  be  called  on  by  the  purchasers  also  to 
account  for  the  rents  and  profits  of  the  es- 
tates ;  but  the  same  person  may  be  called 
to  account  more  than  once  in  respect  of  dif- 
ferent liabilities.  Residuary  legatees  are  not 
necessary  parties  to  a  bill  by  a  pecuniary 
legatee  against  an  executor,  although  the 
executor,  might  be  again  called  on  by  the  re- 
siduary legatees  for  an  account;  and,  on  the 
same  principle,  a  bill  for  an  account  may 
be  filed  against  the  executor  of  a  mortga- 
gee in  possession,  without  making  the  mort- 
gagor a  party.  Brorvn  v.  De  Tastet{l)  was 
decided  on  a  similar  principle.  If  the  pur- 
chasers were  made  parties,  the  bill  would 
be  rendered  multifarious  :  they  are  inter- 
ested only  in  respect  of  their  several  con- 
tracts ;  and  they  could  not  be  made  parties 
without  charging  collusion, — and  no  such 
charge  is  pretended  to  be  made  against  them. 

Sahidge  v.  Hyde,  Jac.  151. 

Spiller  V.  Spiller,  3  Swanst.  556^ 

The  Vice  Chancellor. — I  think,  that 
these  purchasers  ought  to  have  been  par- 
ties.    I  am  perfectly  well  aware,  that  if 
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lotte  his  wife,  and  George  Mortimer,  de- 
ceased, and  James  Lumsden  and  Mary  his 
wife,  and  William  Aitken  and  Charlotte  his 
wife,  of  the  other  part,  afler  reciting  the 
death  and  intestacy  of  John  Farquhar,  and 
that  the  said  J.  F.  Fraser  and  James  Mor- 
timer claimed  to  he  his  coheirs-at-law, 
and  that  Elizabeth  Willoughby  Trezevant 
claimed  to  be  his  sole  heiress-at-law,  and 
that  differences  had  arisen  between  Mr. 
Farquhar *s  next-of-kin  as  to  the  person  to 
whom  letters  of  administration  of  bis  effects 
should  be  granted,  and  that  it  had  been 
considered  that  his  next-of-kin  would  be 
entitled  to  the  purchase-monies  for  his  es- 
tates contracted  to  be  sold,  as  part  of  his 
personal  estate  ;  but  it  had  been  suggested, 
that  in  case  the  titles  to  the  said  estates 
should  not  be  approved,  or  the  contracts 
for  sale  on  any  other  account  not  carried 
into  effect,  then  John  F.  Fraser  and  James 
Mortimer,  as  coheirs -at-law  of  John  Far- 
quhar, might  become  entitled  to  such  es- 
tates, to  the  exclusion  of  the  others  of  the 
next-of-kin, — it  was  agreed,  that  the  monies 
to  be  received  from  the  respective  pur- 
chasers under  any  of  the  contracts  for  the 
sale  of  any  part  of  Mr.  Farquhar 's  real 
estates,  should,  notwithstanding  any  claim 
of  J.  F.  Fraser  and  James  Mortimer  as  co- 
heirs, be  treated  as  personal  estate  of  the 
intestate,  and  be  divided  amongst  his  next- 
of-kin,  in  equal  seventh  shares ;  and  in 
case  any  of  the  parties  who  had  contracted 
to  purchase  any  part  of  the  intestate's  real 
estates,  should  refuse  or  neglect  to  perform 
his  contract,  such  part  should  be  sold,  and 
the  proceeds  thereof,  together  with  the 
rents  and  profits  received  in  the  meantime, 
should,  after  deducting  all  necessary  ex- 
penses, be  divided  in  the  same  manner  as 
the  purchase-money  would  have  been  di- 
vided, if  the  contract  had  been  performed ; 
but  if  Mr.  and  Mrs.  Trezevant  should  not 
assent  to  the  arrangement  thereby  made, 
and  execute  all  necessary  deeds  for  enforc- 
ing it,  then  the  share,  whether  of  the  monies 
received  from  the  persons  named  in  the 
contract  or  arising  from  the  sale  of  any 
part  of  the  estates,  which  would  have  been 
payable  in  respect  of  Mrs.  Trezevant's 
share,  should  be  divided  between  J.  F. 
Fraser  and  J.  Mortimer  equally.  And  it 
was  further  agreed,  that  letters  of  adminis- 
tration to   the  effects  of  Mr»   Farquhar 


should  be  granted  to  J.  F.  Fraser,  who 
shortly  afler  obtained  letters  of  administra- 
tion accordingly:  that  in  July  1829,  Mr. 
and  Mrs.  Trezevant,  and  the  trustees  of 
their  marriage  settlement,  filed  a  bill  in 
this  court,  for  the  administration  of  the  in- 
testate's personal  estate,  thereby  praying 
that  one-seventh  part  of  the  clear  residue 
of  it  might  be  paid  to  the  trustees  of  the 
settlement  upon  the  trusts  thereof:  .that  a 
decree  was  made  in  that  cause,  dated  the 
30th  of  March  1830,  in  pursuance  of  which 
the  Master  made  a  report,  and  thereby 
found  that  the  intestate  had,  during  the 
months  of  November  and  December  1 825, 
entered  into  four  contracts,  for  sale  of  four 
different  parts  of  his  estate,  and  had  also 
entered  into  two  other  contracts  to  a 
similar  effect  in  the  months  of  January  and 
February  following ;  and  that  all  these  six 
contracts  were  then  subsisting  and  capablie 
of  being,  and  ought  to  be,  carried  into 
effect ;  and  that  under  these  contracts,  all 
the  purchasers  were  to  take  possession 
of  their  respective  purchases  in  the  year 
1826,  and  to  pay  interest  on  the  purchase- 
money  from  the  time  of  taking  possession : 
that  George  Mortimer  died  in  December 
1832,  and  that  Ann  Mortimer,  one  of  the 
plaintiffs,  proved  his  will,  and  was  his  sole 
legal  personal  representative. 

The  bill  then  stated  an  indenture  of  the 
15th  of  January  1830,  being  a  settlement 
of  part  of  Mrs.  Aitken'a  share  of  the  resi- 
due of  the  intestate's  personal  estate ;  and 
then  stated  further  proceedings  in  the  suit 
of  Trezevant  v.  Frater. 

The  bill  then  stated,  that  the  purchasers 
of  the  estates  comprised  in  three  of  the 
contracts,  had  been  let  into  possession ;  but 
that  the  defendant  J.  F.  Fraser  had,  ever 
since  the  decease  of  the  intestate,  been  and 
still  was  in  the  possession  or  receipt  of  the 
rents  and  profits  of  the  estates  comprised 
in  the  three  other  contracts,  which  contracts 
were  entered  into  with'  Nathaniel  Fletcher, 
John  Benett,  and  the  Marquis  of  West- 
minster, respectively,  and  that  he  had  re- 
ceived divers  large  sums  of  money  in  re- 
spect of  such  rents,  and  had  cut  down  and 
sold  divers  large  quantities  of  timber  upon 
the  estates,  and  received  divers  large  sums 
of  money  arising  from  the  sale  thereof; 
but  that  he  had  not  invested  any  of  the 
money  so  received  by  him,  for  the  benefit 
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of  the  persons'  who  might  be  eventually 
entitled  thereto,  but  had  applied  the  greater 
part  to  his  own  use,  and  had  some  part 
thereof  then  in  his  hands  ;  and  that  such 
money  amounted  to  20,000/. ;  that  upon 
the  settlement  of  interrogatories  for  the 
examination  of  J.  F.  Eraser  in  the  suit  of 
Trezevani  v.  Fraser,  application  was  made 
to  the  Master  on  behalf  of  the  plaintiffs,  to 
extend  such  interrogatories  for  the  purpose 
of  taking  the  accounts  of  the  said  rents  and 
profits,  but  that  the  Master  declined  so  to 
do. 

The  bill  prayed  for  an  account  from  J. 
F.  Fraser,  of  the  rents  and  profits  of  the 
estates  which  were  comprised  in  the  three 
court-acts,  and  of  which  the  purchasers  were 
not  let  into  possession,  and  of  the  monies 
produced  by  the  sale  of  the  timber;  and 
also  of  all  sums  which  had  been  disbursed 
by  him  on  account  of  the  said  estates ;  and 
also  an  account  of  the  interest  and  profits 
made  by  J.  F.  Fraser,  with  the  rents  and 
with  the  monies  produced  by  the  sale  of 
timber ;  and  that  the  balance  might  be  pro- 
perly invested  and  secured  for  the  benefit 
of  the  plaintiffs  and  the  other  persons  en- 
titled thereto. 

To  this  bill  Mr.  Fraser,  the  administra- 
tor, put  in  a  general  demurrer  for  want  of 
equity;  and  also  demurred  for  want  of 
parties,  on  the  ground,  that  Mr.  Fletcher, 
Mr.  Benett,  and  the  Marquis  of  Westmin- 
ster, the  parties  claiming  under  the  con- 
tracts for  sale,  were  necessary  parties  to 
the  suit. 

Mr.  Jacob  and  Mr.  Daniellf  in  support 
of  the  demurrer. — The  claims  of  the  plain- 
tiffs are  of  such  a  description  that  they  can- 
not all  be  united  in  the  same  bill.  Their 
rights  will  be  materially  varied,  if  the  con- 
tracts for  purchase  are  not  carried  into 
execution,  and  if  Mrs.  Trezevant  should 
be  proved  to  be  the  intestate's  heiress-at- 
law,  the  deed  of  1826  must,  in  that  case, 
be  abandoned.  The  title  of  the  plaintiffs  is 
so  uncertain,  that  the  Court  cannot  interfere 
— Janes  v.  Jones  (2).  The  bill  prays  for  a 
receiver ;  but  if  the  contracts  are  eventually 
carried  into  effect,  the  rents  and  profits  of 
the  estates  .must  be  handed  over  to  the 
purchasers ;  they  are,  therefore,  necessary 
parties  to  the  suit,  otherwise  each  of  them 
might  hereafter   file  a  bill  against   Mr. 


Fraser,  and  require  from  him  the  same  ac- 
counts which  the  present  bill  asks. 

Mr,  Knightj  Mr,  Walker,  and  Mr.  Bdily, 
in  support  of  the  bill. — Whether  the  con- 
tracts for  purchase  of  these  estates  are 
carried  into  effect  or  not,  the  plaintiffs  are 
entitled  to  the  assistance  of  the  Court  as 
against  Fraser,  either  in  their  character 
of  next-of-kin,  or  under  the  deed  of  1826. 
It  is  the  duty  of  Fraser,  as  ^Administrator, 
to  enforce  these  contracts,  and  to  apply  the 
purchase-money  in  a  due  course  of  adminis- 
tration. The  rents  and  profits  which  he 
receives  are  a  security  for  the  purchase- 
money,  and  the  plaintiffs  wish  to  have  their 
property  protected  so  long  as  there  con- 
tinues to  be  any  uncertainty  respecting  the 
contracts.  With  regard  to  the  purchasers, 
all  persons  who  are  interested  in  the  object 
of  a  suit  must  be  parties  to  it;  but  it  is  not 
necessary  to  bring  before  the  Court  all 
persons  who  are  interested  in  the  subject  of 
it.  Here,  the  purchasers  are  interested 
only  in  the  subject  of  the  suit,  and  are  not 
necessary  parties.  It  is  true,  Mr.  Fraser 
may  be  called  on  by  the  purchasers  also  to 
account  for  the  rents  and  profits  of  the  es- 
tates ;  but  the  same  person  may  be  called 
to  account  more  than  once  in  respect  of  dif- 
ferent liabilities.  Residuary  legatees  are  not 
necessary  parties  to  a  bill  by  a  pecuniary 
legatee  against  an  executor,  although  the 
executor,  might  be  again  called  on  by  the  re- 
siduary legatees  for  an  account ;  and,  on  the 
same  principle,  a  bill  for  an  account  may 
be  filed  against  the  executor  of  a  mortga- 
gee in  possession,  without  making  the  mort- 
gagor a  party.  Brown  v.  De  Tastet  (1)  was 
decided  on  a  similar  principle.  If  the  pur- 
chasers were  made  parties,  the  bill  would 
be  rendered  multifarious  :  they  are  inter- 
ested only  in  respect  of  their  several  con- 
tracts ;  and  they  could  not  be  made  parties 
without  charging  collusion, — and  no  such 
charge  is  pretended  to  be  made  against  them. 

Salvidge  v.  Hyde,  Jac.  151. 

Spiller  V.  Spiller,  3  Swanst.  556^ 

The  Vice  Chancellor. — I  think,  that 
these  purchasers  ought  to  have  been  par- 
ties.    I  am  perfectly  well  aware,  that  if 
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jt  biU  i^  so  framod  lui  to  m^brac^  throe 
contracts  against  three  distiQCt  purcbasers* 
the  bill  would  be  multifarious  ;  but  that,  I 
consider  to  be  merely  an  answer  in  terms, 
and  not  in  substance ;  because  the  real 
point  is  this,  whether  the  bill  ought  not 
sp  to  have  been  franked  as  to  have  been 
against  each  purchaser  and  Mr.  John  Farr 
quhar  Fraser  separately ;  and  my  notion  is^ 
that  this  is  the  way  the  \^i}\  ought-  to  hav^ 
1^/een  constructed.  Those  persons  who  are 
plaintiffs,  and  who  are  some  of  the  next-of- 
kin,  have,  by  reason  of  the  deed  of  1826, 
acquired  an  interest  in  the  estates  totally 
distinct  from  that  which  they  would  have 
had,  provided  no  such  contract  had  been 
nyaoe ;  for  in  that  ca^e,  if  the  contracts  had 
for  any  reasop  ceased  to  be  operative, 
they  never  would  have  bad  ai>y  interest  in 
the  estate  at  all.  Qut  they  now  say,  that 
by  virtue  of  that  coi^tract,  and  by  their 
ppsitipn  as  pext-of-kin,  they  have  at  aU 
events  an  iiiter^qt  in  the  estate,  whether  the 
contract  is  completed  or  POt.  That  is  true; 
and  then  they  represent  that  Mr*  J*  Fr 
Fraser,  (who  is  one  of  the  heirs  at  law,)  is 
dealing  in  a  particular  manner  with  each 
of  those  estates  which  are  the  subject  of 
the  contracts,  and  aoiong  other  thingSt  they 
represent  that  he  is  cutting  down  tin)ber» 
and  receiving  the  rents  and  profits ;  and 
then  they  prayi  that  he  may  account  for 
those  rents  and  profits.  Now,  it  appears 
to  me  that  whep,  bv  means  of  the  deed  of 
]  826,  they  acquired  a  pew  interest  in  the 
estates  which  are  the  subject  of  the  cpn«* 
tracts*  they  then  placed  themselves  in  such 
a  9ituatioq  as  to  be  entitled  once  for  alli 
as  against  the  purchasers  and  Mr.  J.  F, 
Fraser,  tp  have  the  account  taken  of  the 
rents  and  profits.  They  then  file  this  bill, 
and  ask  for  an  account  to  be  taken.  My 
opinion  is,  that  they  cannot,  properly  speak- 
ipg,have  the  account  which  they  ask,  except 
ihey  pake  the  pprchaser  a  party  to  each  of 
^he  bills,  in  which  they  ^eek  to  have  the 
benefit  of  the  contract*  I  observe,  that  this 
bill  as)cs  that  a  receiver  may  be  appointed. 
I  must  take  it  for  granted,  that  the  plain- 
tiQs  arfs  entitled  to  what  they  ask }  but  can 
they,  in  ^he  ab^nce  of  the  purchasers  of 
the  jstate,  ask  to  have  a  receiver  put  on 
this  property  ?  I  never  heard  of  a  case  in 
which  a  receiver  was  asked  as  against  a 
person  who  had  an  interest  in  the  esute, 


wlcBS  where  it  ia  suggastadt  thai  he  mr 
fuaes  to  taka  possession  $  and  I  do  not  find 
any  such  suggestion  here.  The  eonse- 
quenee  of  appointing  a  receiver  would  be, 
that  the  receiver  would  have  to  set  and  let 
the  estate,  and  act  in  the  general  roanagei- 
ment  of  it,  in  the  absence  of  the  purchaser 
who  has  that  right,  if  the  plaintiffs  are  en- 
titled to  what  they  ask.  There  would  be 
the  officer  of  the  Court  interfering  with  the 
estate  of  the  purchasers,  without  their  baiug 
parties  to  the  order.  This  bill  has,  to  a 
certain  extent,  mistaken  its  object.  If  tba 
&cts  are  correctly  stated  in  the  bill,  the 
plaintiffs  should  have  filed  a  bill  againat 
each  of  the  purchasers,  with  respect  to 
whom  it  is  represented  there  has  been  this 
misconduct  on  the  part  of  Mr.  J,  F.  Fraser» 
and  prayed  that  he  fhould  be  restrained 
from  doing  those  aets,  the  effect  of  which 
piay  be  to  give  the  purchaser  a  right  to 
say,  he  ought  not  to  be  compelled  to  cqm^ 
plete  |be  contrao^  i  that  is  the  eqiuty  thai 
they  would  have  had.  I  think  it  is  not 
asked  that  they  should  be  restrained  horn 
doing  those  acts  which  may  have  that  effect: 
but  the  bill  merely  asks  it  incidentally,  by 
praying  that  a  receiver  may  be  appointedp 
But  my  opinion  is,  that,  on  the  case  they 
state,  they  cannot  have  a  receiver  unless 
they  make  the  purchasers  parties.  I  think, 
therefore,  on  the  ground  of  these  persons 
not  being  parties  who  are  interestea  in  the 
estate  which  is  sought  to  be  affected  by 
this  bill,  that  the  demurrer  for  want  c^ 
parties  ought  to  be  allowed  with  costs ;  buf 
at  the  same  time  my  notion  is,  that  this 
bill  cannot  be  amended  so  as  to  be  a  good 
bill  against  all  three ;  but  it  m^y  be  amende- 
ed  a9  aa  to  be  a  good  bill  against  one. 

Prom  po  much  of  this  decision  aa  dor 
clared  the  purchasers  to  be  necessary  par^ 
ties,  the  plaintiffs  appealed;  th^  cause 
was  argued  before  the  jLord  Chancellor  oa 
the  15  th  of  February  and  Ath  of  March 
1836,  by  Mp.  Wigram,  Mr,  fValier,  ani 
Mr*  BaUfif  >Q  snpjport  of  the  bill;  andiMTr. 
/acp6  and  Afr.  Pqmell^  in  support  of  the 
decree ;  and  on  the  9th  of  November,  the 
following  judgment  was  pronounced  by — 

The  Loan  CHavcsi^Lqa. — This  was  an 
appeal  ffopi  an  order  of  the  Vipe  Chan^ 
ciulor  on  a  dsfnurrer;  firsts  for  w^at  of 
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«%Bityi  «nd mcos^,  for  waaA  of  cartain 
pcrtiff ,  iiamely«  three  persons  who  wera 
alleged  by  the  bill  to  have  agreed  for  the 
purchase  of  part  of  the  freehold  estates  of 
the  late  Mr.  Farqahar.  The  Vke  Chan* 
oellor  did  not  allow  the  demurrer  for  want 
of  equity,  and  the  defendants  have  not  ap« 
pealid  against  that  decision.  But  the  Vice 
Chancellor  did  allow  the  demurrer  for  want 
of  those  parties,  and  the  order  as  of  course 
ia  such  cases,  gave  the  plaintiffs  liberty  to 
amend  by  adding  parties.  Against  this 
order  the  plaintiffs  have  appealed;  and 
the  qaestioa  is,  whether  these  purchasers 
are  necessary  parties  according  to  the  case 
stated  by  the  bill.  The  case  made  by  the 
bill  IS  simply  this,  that  Mr.  Farquhar  en« 
teied  into  several  contracts  for  the  sale  of 
different  parts  of  his  freehold  estates,  and 
then  died  intestate,  leaving  several  persons 
(of  whom  the  plaintiffs  represent  some) 
hisiiestrof-kiii,  and  John  Farquhar  Fraser, 
the  party  demurring,  Jaoaes  Mortimer,  a 
defendant,  and  Mrs.  Trezevaat,  another 
defeadaiiCt  also  neiLt-of^kin,  and  who  also 
claimed  ta  be  heirB<-at-law.  The  bill  then 
states  a  deed  between  all  the  parties  inter* 
ested,  except  Mrs.  Tresevant,  by  which  it 
waa  agreed,  that  the  purchase  monies  for 
the  land  so  agreed  to  be  sold,  should  at  all 
events  be  treated  and  divided  as  personalty. 
It  then  states  a  decree  for  an  account  of 
the  personal  estate  ;  that  some  of  the 
contracts  renuuned  unperformed ;  but  that 
they  are  valid  contracts,  and  that  the 
purchasers  are  entitled  to  the  rents  from  a 
time  long  sinea  past ;  that  the  defendant, 
John  Farquhar  Fraser,  has  been  in  posses** 
sion  of  those  lands  so  agreed  to  be  pur** 
chased,  aod  has  received  the  rents ;  and  it 
prays  for  an  account  of  those  rents,  and  of 
timber  cut,  and  of  the  expenses  of  manage- 
ment, and  that  the  balance  may  be  secured 
fox  the  benefit  of  the  plaintiffs  and  other 
persona  interested.  According  to  the  state- 
ment in  the  bill,  these  rents  and  the  timber- 
money  belong  to  the  purchasers  ;  and  the 
plaintiffs,  as  next-of-kin,  have  no  direct 
intereat  in  them  ;  but  they  are  interested  in 
their  being  properly  secured  for  the  pur- 
chasers, because  such  purchasers  cannot  be 
called  upon  to  pay  their  purchaaermoniea 
without  having  die  rents  accoi^pted  for  and 
paid  to  theixL  It  is,  hov^ever,  unnecessary 
to  consider,  whether  the  plftiatiffs  are  en- 


titled to  any  relief,  there  being  no  demsur* 
rer  for  want  of  equity  before  me  ;  but  the 
question  is  whether,  if  the  plaintiffs  are 
entitled  to  the  relief  they  pray,  they  can 
have  it  without  bringing  before  the  Court 
those  who  are  immediately  interested  in  the 
subject-matter  of  the  suit — ^namely,  in  the 
rents  and  timber-money. 

If  the  contracts  be  valid,  which  the  bill 
States  to  be  the  case,  then  the  rents  and 
timber-money  cfinnot  form  part  of  the 
personal  estate ;  but  the  plaintiffs  may  not 
be  able  to  have  that  which  is  part  of  the 
personal  estate  realized,  namely,  the  pur-* 
chase-monies,  without  seeing  that  these  rents 
and  timber-money  are  properly  accounted 
for  and  applied ;  but  if  the  next-of*kin  have 
such  an  Interest  in  these  rents  and  timber'* 
money,  as  to  entitle  them  to'  file  a  bill 
against  the  administrator,  who  has  actually 
received  them,  it  is  quite  clear  that  each  of 
the  purchasers  may  file  such  a  bill,  so  that 
the  defendant  might  be  exposed  to  two  or 
more  suits  for  the  same  purpose ;  or  after 
a  decree  in  this  cause  and  the  accounts  re- 
gularly taken,  a  new  decree  must  be  made 
on  behalf  of  any  purchaser  who  might  sue 
for  it,  and  who  would  not  be  bound  by  the 
accounts  taken  in  the  former  suits.  So 
again,  the  bill  prays  a  receiver  over  these 
estates.  Suppose  a  receiver  appointed, 
is  the  purchaser  to  be  bound  by  the  acts  of 
the  receiver,  and  the  accounts  taken  in  a 
cause  to  which  he  was  not  a  party  t  Again, 
the  bill  prays  that  the  accounts  may  be  taken, 
and  the  amount  invested  for  the  benefit  of 
the  persons  interested  therein;  but  who, 
according  to  the  statement,  are  the  persons 
interested  therein  ?  Why,  clearly  the  pur* 
chasers.  But  what  is  the  Court  to  do  with 
the  fund  when  it  has  been  secured  ?  Ac* 
cording  to  the  statement  in  the  bill,  the 
fund  will  be  the  property  of  the  purchasers. 
Does  the  Court  ever  take  possession  of  a 
fund  without  having  before  it  the  owners 
of  that  fund  ? 

It  was  said,  that  the  purchasers,  if  made 
parties,  might  object  to  the  bill  as  being 
inultifarious.  That  can  be  no  objection  to 
a  demurrer  for  want  of  parties.  Many  bills 
may  not  be  multifarious  as  to  some  persons 
interested  in  the  whole  of  the  subjects 
matter,  which  w*ould  be  so  as  to  others  in* 
terested  only  in  part  of  it ;  but  that  is  no 
reason  for  the  Court  procaadbig  in  the  aliH 
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sence  of  any  person  who  ought  to  be  pre- 
sent, as  to  any  part  of  the  case.  It  would 
only  prove,  that  the  plaintiffs  had  adopted 
a  wrong  course  from  the  beginning,  and 
that  the  error  was  irremediable  under  the 
ordinary  permission  to  amend  by  adding 
parties.  Guarding  myself,  therefore,  against 
its  being  supposed  that  I  express  any  opi- 
nion as  to  whether  the  plaintiffs  can,  in  any 
shape  in  which  they  may  put  their  case, 
entitle  themselves  to  any  part  of  what  they 
ask  by  their  bill,  I  am  of  opinion  that  they 
cannot  now  ask  for  it  in  the  absence  of  the 
purchasers  of  those  parts  of  the  property, 
with  respect  to  which  they  ask  relief;  and 
under  such  circumstances,  it  is  the  usual 
course  to  give  the  plaintiffs  an  opportunity 
of  amending  the  bill  as  they  may  be  able. 
I  am,  therefore,  of  opinion,  that  the  order 
of  the  Vice  Chancellor  was  correct,  and  I 
dismiss  tlie  appeal,  with  costs. 


GARDEN  V.  MANNING. 


M.R.      ) 

April  12,  S 

1836.      3 

Practice.— IGth  Order  (1831). 

The  defendant  having  moved  to  dismisSf 
for  fvant  of  prosecution,  the  plaintiff  under^ 
took  to  speed  under  the  1 6th  order ;  and  it 
was  ordered  that  the  plaintiff  should  fie  his 
replicalioUf  serve  subpoenas  to  rejoin,  and 
obtain  and  serve  an  order  for  a  commission 
to  examine  witnesses,  if  he  rehired  such 
commission,  within  three  weeks,  and  give  rules 
to  produce  witnesses  and  pass  publication 
in  Hilary  term,  S^c,  or,  in  default,  that  his 
bill  should  stand  dismissed.  The  plaintiff, 
who  did  not  require  a  commission,  failed  in 
passing  publication  in  Hilary  term;  and  in 
taking  the  subsequent  steps.  A  motion  by 
the  defendant  to  dismiss,  on  the  ground  of 
this  default,  wtis  refused  with  costs. 

The  defendants,  on  the  10th  of  July 
1836,  moved  to  dismiss  the  plaintifTs  bill, 
for  want  of  prosecution,  whereupon  the 
plaintiff  undertook  to  speed  on  the  usual 
terms,  and  the  order  was  drawn  up  as  fol- 
lows : — "  It  is  ordered,  that  the  plaintiff 
do  file  a  replication,  serve  subpoenas  to  re- 
join, and  obtain  and  serve  an  order  for  a 
commission  to  examine  witnesses,  if  he  re- 
quire such  commission,  within  three  weeks 


from  this  time,  and  give  rules  to  produce 
witnesses,  and  pass  publication  in  Hilary 
term  next,  and  set  the  cause  down  for  hear- 
ing, and  serve  subpoenas  to  hear  judgment 
in  the  next  following  term,  or  in  default 
thereof,  that  the  plaintifTs  bill  do  stand 
dismissed  out  of  this  court  with  costs." 

The  plaintiff  filed  his  replication  on  the 
15th  of  October  1835,  and  his  subpoena 
to  rejoin  on  the  20th  of  the  same  month, 
but  took  no  further  proceedings  in  the 
cause. 

Mr.  Cooke  now  moved  to  dismiss  the 
bill,  on  the  ground  that  the  plaintiff  had 
not  given  rules  to  produce  witnesses,  and 
pass  publication  in  Hilary  term,  1836;  con- 
tending, that,  as  the  plaintiff  had  failed  in 
fulfilling  the  terms  imposed  by  the  order, 
the  bill  must  be  dismissed  with  costs. 

Mr.  Stuart. — The  plaintiff  requires  no 
commission  to  examine  witnesses,  and 
therefore  the  17  th  order  does  not  apply — 
JVilliams  v.  Janaway  (1);  and  af^er  a  sub- 
poena to  rejoin,  according  to  the  old  prac- 
tice, it  is  settled  that  the  defendant  cannot 
dismiss  the  bill  for  want  of  prosecution, 
but  must  go  on  in  the  manner  pointed  out 
in  the  Anonymous  case  {2). 

Mr.  Cooke,  in  reply,  said  he  did  not  rely 
on  the  16th  or  17th  order;  but  on  the  de- 
fault in  performing  the  conditions  in  the 
order  made  on  the  first  motion  to  dismiss. 

Lord  La  nod  ale  observed,  that  it  was 
now  in  the  power  of  the  defendant  himself 
to  obtain  a  commission,  and  take  the  neces-* 
sary  proceedings  for  bringing  the  cause  to 
a  hearing ;  -and,  af^er  reading  the  order  aa 
drawn  up,  and  the  16th  and  17th  orders, 
he  refused  the  motion  with  costs. 

Note. — Tlie  difficulty  in  tbii  case  arose  from  the 
order  not  having  been  drawn  up  according  to  the  16th 
order.  Though  it  is  the  usual  order,  (see  I  Smith's 
Practice,  935,)  yet  it  sppears  unwsrrsnted  by  tka 
I6th  order,  which  imposes  upon  the  plsintiflTsii  na* 
dertaking  "  to  file  a  replicstion,  and  serve  a  sub- 
poena to  rejoin,  snd  in  case  he  requires  a  commissioD 
to  exsmine  witnesses,  to  obtain  and  serre  an  order 
for  such  oommission  within  three  weeks  from  tk« 
date  of  the  undertaking."  No  furtlier  undertaking 
is  required  by  the  16th  order ;  but  it  sfterwards  de* 
clares  that  the  17 th  order,  which  applies  in  terms  to 
the  case  **  where  the  plaintiff  files  a  replica  tionwith- 
oul  having  been  terv§d  toUh  a  natiei  to  diimiu,**  shall 

(1)6  Sim.  77  ;  s.  c.  S  Law  J.  Rep.(N.s.)  Chanc. 
f  40 ;  and  see  White  v.  Smith,  ante,  p.  35. 
(9)  5  Sim.  497. 
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•pplj  to  the  ewe  where  the  pleintiff  hae.  on  a  motion 
to  diemiM,  giren  the  undertakiog  thereinbefore  re- 
qiiired.  The  registrars,  in  drawing  up  the  under- 
taking, hare  erroneously  incorporated  the  16th  and 
17th  orders,  and  in  so  doing,  have  transposed  the 
words,  "  in  cast  he  requiret  a  emnmi$sian,**  the  posi- 
tion of  which  words  formed  the  ground  on  which 
Williams  v.  Janaway  was  decided.  We  have  been 
informed,  that  on  the  11th  of  February  1836,  the 
Lord  Chancellor  decided  in  the  same  way  on  an 
order  similar  to  that  in  the  text. 


M.R. 

Nov 
Dec 


.R.     -) 


RAFFITT  V.  KING. 


Mortgage — Redemption — Tmst  —  Mis' 
joinder  of  Plaintiffs, 

If  a  mortgagee  takes  possession  in  that 
character,  ana  continues  in  possession  for 
twenty  years,  without  accounting  and  without 
admitting  a  mortgage  title,  the  mortgagor 
is  barred  of  his  right  of  redemption. 

In  such  a  case,  time  runs  from  the  time  of 
tcJdng  possession,  and  continues  to  run 
against  all  persons  claiming  under  the  mort- 
gagor, whatever  may  be  the  disabilities  to 
which  they  may  be  subjected, 

Bui  where  a  mortgagee  purchases  the  tn- 
terest  of  the  tenant  for  life,  and  enters  into 
possession,  time  does  not  run  as  against  the 
remainder-man,  for  he  takes  the  estate^  sub» 
jeet  to  the  duty  of  the  tenant  for  life,  of 
keeping  down  the  interest  on  the  mortgage. 

Where  a  mere  formal  party,  who,  under 
the  drcumstdnces,  is  entitled  to  no  relief,  is 
joined  as  a  co-plaintiff  with  others  who  are 
entitled  to  a  decree,  and  the  objection  is  nei- 
ther taken  by  plea,  demurrer,  nor  by  the  an- 
swer:— Held,  that  the  objection  ought  not 
to  prevail  at  the  hearing. 

In  the  year  1795,  John  Dean,  the  testa- 
tor, was  seised  in  fee  of  a  freehold  property, 
subject  to  a  mortgage  for  a  term  of  1 ,000 
years,  then  vested  in  Samuel  Manning,  for 
securing  200L  and  interest.  By  his  will, 
the  testator  devised  Paradise  Mead,  (the 
property  in  question,)  to  his  wife  durante 
viduitate,  and  after  her  decease  or  inter- 
marriage, he  devised  the  same  to  Vesey 
Raffity,  his  heirs  and  assigns  for  ever,  in 
trust  to  sell,  and  pay  and  apply  the  money 
arising  therefrom,  and  the  interest  thereof, 
among  his,  the  testator's,  children,  as  they 
should  attain  twenty-one  ;  and  the  testator 


appointed  Vesey  Raffity  trustee,  and  his 
wife  Mary  sole  executrix  of  his  will.  The 
testator  died  in  April  1795,  and  his  will 
was  proved  by  the  widow.  By  indentures 
of  lease  and  release,  dated  the  8  th  and  9th 
of  April  1796,  and  made  between  Vesey 
Raffity  of  the  first  part,  Mary  Dean,  the 
widow  and  executrix,  of  the  second  part, 
Samuel  Manning  of  the  third  part,  and  the 
Rev.  John  Manning  of  the  fourth  part,  the 
said  freehold  piece  of  meadow  land  was, 
in  consideration  of  the  sum  of  229/.  Ss,  4d., 
stated  to  be  due  to  Samuel  Manning,  in 
respect  of  the  mortgage,  and  of  the  further 
sum  of  70/.  16s.  8d.,  (the  residue  of 
a  sum  of  SOOl,,)  therein  expressed  to  be 
paid  by  Samuel  Manning  to  Vesey  Raffity 
and  Mary  Dean,  duly  conveyed  and  assured 
by  Vesey  Raffity  and  Mary  Dean,  to  the 
use  of  Samuel  Manning,  his  heirs  and  as- 
signs for  ever,  with  covenants  by  Vesey 
Raffity  and  Mary  Dean,  for  quiet  enjoy- 
ment ;  the  residue  of  the  mortgage  term  of 
1,000  years  was  duly  assigned  by  Samuel 
Manning,  and  confirmed  by  Vesey  Raffity 
to  John  Manning,  his  executors,  adminis- 
trators, and  assigns,  in  trust  for  Samuel 
Manning,  his  heirs  and  assigns,  and  to 
attend  the  inheritance. 

John  Manning  entered  into  possession 
of  the  property,  and  continued  in  uninter- 
rupted possession  until  the  present  time. 
Mary,  the  widow,  died  in  1832,  and  this  bill 
was  filed  by  parties  claiming  under  the  will 
of  the  testator^  in  remainder  after  the  death 
of  the  testator's  widow,  in  conjunction  with 
John  Raffity,  the  heir-at-law  of  Vesey  Raf- 
fity, the  trustee,  against  the  parties  claiming 
under  the  conveyance;  and  it  prayed  that 
the  defendants  might  reconvey  the  property 
to  the  plaintiff,  John  Raffity,  and  his  heirs, 
upon  the  trusts  of  the  will  of  the  testator 
discharged  from  the  mortgage,  and  in  case 
the  Court  should  be  of  opinion  that  the 
mortgage  was  a  subsisting  charge,  then  for 
a  redemption  on  the  usual  terms.  The 
defendants,  who  claimed  under  Samuel 
Manning,  by  their  answer,  insisted  on  the 
validity  of  the  conveyance,  and  stated,  that 
the  testator  was,  at  the  time  of  his  death, 
largely  indebted  both  by  specialty  and 
simple  contract,  and  wholly  insolvent,  and 
that  the  sum  of  70/.  \6s,  8d,  so  paid  by 
Samuel  Manning,  was  applied  in  payment 
of  debts  of  the  testator,  to  the  payment  of 
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whidb,  the  proceeds  of  (he  freehold  iireadow 
land  were  liable  ;  and  that  Samuel  Man- 
ning entered  into  possession  or  receipt  of 
the  rents  and  profits  of  the  property,  be- 
fore or  at  the  time  of  the  purchase :  from 
which  time  Samuel  Manning,  up  to  the 
time  of  his  decease,  and,  after  his  decease, 
the  parties  claiming  under  him,  continued 
in  the  quiet  and  undisturbed  receipt  or 
possession  of  the  rents  and  profits  of  the 
said  freehold  meadow  land,  without  having 
accounted  for  or  in  respect  of  svch  rents 
Off  profits,  and  without  having  in  any  man- 
ner treated  or  considered  the  said  mortgage 
aa  subsisting ;  wherefore  the  defendants  in- 
sisted that  if  the  seren  children  of  the  tes- 
tator, and  those  clatiming  under  them,,  were 
not,  under  the  circnmstanofs,  bound  by 
the  sale,  they  were,  at  all  events,  barred 
by  length  of  time  firom  redeeming  the 
mortgage  ;  and  they  claimed  the  benefit  of 
the  purchase,  and  of  aach  lapse  of  time,  aa 
fully  and  effectmdly  as  if  they  had  pleaded 
the  same  to  the  {»id  bill,  or  to  so  much 
thereof  as  the  same  m^t  have  been 
pleaded  to. 

The  only  proof  of  the  insolvency  of  the 
testator,  was  the  evidence  of  Nash,  the  son 
of  the  testator's  solicitor,  who  deposed  that 
the  eirciiBOBtaaces  of  John  Dean  were  much 
emba^Vassed  at  tlie  time  of  his  dbeath ;  that 
he  was  at  that  time  indebted  toaconsider- 
'aUe  amotuMt  both  by  bond  and  simple  con- 
tract, whidi  he  knew  from  being  in  the  ofice 
with  his  father ;  and  that  the  personal  pro- 
perty of  the  testator  was  not  sufficient  for 
the  payment  of  his  debts* 

Mr»  PemberUm  and  Mr.  Hngha^  for  the 
j^intiffs. — The  j^aintifib  are  entitled  to  a 
deeree  for  redemption,  for  their  title  only 
accrued  on  the  death  of  the  tenant  for  life 
inl8S2.  The  defendantat,allhottgh  they  have 
been  so  long  ki  possession,  had  foil  notice 
of  the  plainti&'  righto  at  the  time  tb^ 
purchased  the  estate  from  the  widow  and. 
trustee  ;  and  they  are,  therefore,  bound  to 
perform  those  trusts.  They  entered  as 
owners  of  the  Hfe  estate,  and  not  adversely 
to  those  daismg  under  the  limitations  in 
the  will.  In  becoming  owners  of  the  estate 
for  life,  they  took  it  with  all  its  burthens, 
and,  amongst  others,  with  the  duty  of  fccep«> 
ing  down  the  interest :  they  were,  therefore, 
bound  to  apply  the  rents  in  that  way,  and 
no  other.    As  to  the  defence  set  up  by  dm 


defi^ndants,  thm  the  prt^perty  was  «old  for 
the  payment  of  debts,  there  is  no  proof  of 
it ;  die  utmost  the  defendants  would  be  en- 
titled to  on  that  subject  would  be  an  inquiry. 

Mr^  George  Turner  and  Mr,  Fisher^  for 
the  defendants. — The  defendants,  and  those 
under  whom  they  claim,  have  been  in  the 
undisputed  possession  of  this  property  since 
the  year  1796,  without  recognising  any 
mortgage  title :  and  an  equity  of  redemption 
may  be  barred  by  time,  like  every  other 
equitable  right.  The  present  plaintiflb, 
even  in  the  lifetime  of  Mrs.  Dean,  had  aright 
to  redeem  the  defendants,  and  having  neg- 
lected exercising  that  right,  and  paying  the 
mortgage-money  for  more  than  twenty 
years,  they  are  now  barred.  This  was 
so  decided,  at  the  first  hearing  of  the  cue 
of  C&rbett  v.  Barker  (1) ;  and  althouf^  that 
decision  was  overruled  on  the  rehearing, 
yet  the  Vice  Chancellor  in  AshUn  v.  MUmt 
(2),  said,  he  thought  '*  the  better  decision 
was  reversed.*'  The  case  of  AskUm  v. 
Milne  is  an  express  decision  in  favonr  •£ 
the  defendanto,  and  Pim  v.  G^socffsyn  (9) 
was  decided  on  the  same  firinci|de.  Se- 
condly, the, property  being  liable  ta  tlie 
payment  of  the  specialty  debts  of  the  testa- 
tor, it  must  be  now  presumed  that  this 
small  property  was  properly  sold,  for  the 
purpose  of  paying  the  bond  creditors* 
Thirdly,  even  if  the  ether  grounds  of  de^ 
fence  were  to  fail,  the  plaintiA  can  have 
no  relief  as  this  record  is  firaned*  John 
Raflity,  one  of  the  co-pfauAtifis^  represent 
Vesey  Raffity,  who  executed  the  cnn^vey- 
anee,  and  covenanted  for  quiet  enjoyniem ;. 
it  is  clear  then  that  he  is  entitled  to  no 
vdiefl  Therefore,  if  the  other  oo-plaintifih 
had  any  right  to  relief,  yet  having  joined  an 
co-plaintiffs  with  a  party  who  is  not  en- 
titled to  any  relief,  they  are  themselves 
precluded  from  obtaining  any  deeseeia  thin 
suit.     They  cited — 

Elliot  V.  Merriman^  Bam.  78. 

Bonneff  v.  Ridgard^  1  Cox,  145. 

Choimondely  v.  ClmUm,  4  Bligh,  n  ji.  a* 

and  the  other  eases  stated  in  tlie  judgment. 

Mr.  PenAerion,  in  reply,  on  the  point  of 

mi^oinder,  contended,  that  like  the  obyec* 

tion  for  multiforiousnesst  it  eould  only  be 

(!)  1  AntL  138 ;  8.  c.  3  Antt.  759, 
(f )  6  Sim.  S79 ;  s.  0.   f  Law   J.  Rsp.  (na) 
Cbcnc  5t. 
(3)  4  BUyk,  NA  13S. 
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taken  advantage  of  bj  plea  or  demunrer, 
and  not  at  the  hearing. 

December  B.'-^Jjokd  LAyooALK  [after 
stating  the  principal  cirenmstances  of  the 
case,  proceeded] — Mary  Dean,  the  widow 
of  John  Dean,  did  not  marry  again,  and 
she  lived  till  the  month  of  DecemW  ISS2; 
vpon  her  death  at  that  time,  the  children 
of  John  Dean,  or  those  claiming  under 
them,  if  they  were  not  jarred,  became,  ac- 
cording to  the  trusts  of  their  father's  will, 
entitled  to  have  the  estate  sold,  and  the 
porchaae-money  divided  among  them. 
Vesey  Raffity  is  dead,  and  John  Raffity, 
his  heir-at-law,  together  with  the  surviving 
children  of  John  Dean,  and  the  represen- 
tatives of  the  deeeased  children  of  the  tes- 
tator, have  filed  their  bill  to  have  a  con- 
veyance of  the  estate  or  of  the  equity  of 
redemption  to  John  Raffity,  on  the  trusts 
of  the  will  of  John  Dean,  or  to  have  the 
estate  sold  in  the  execution  of  the  trusts  of 
the  wilL  Primdfacie^  the  plaintiflTs  are  en** 
titled  to  a  decree ;  the  trusts  were  created 
for  their  benefit ;  their  right  to  have  it  ex- 
eenteddid  not  aceme  till  December  1832, 
and  ainee  then  there  has  been  no  neglect. 

The  claim  of  the  plaintiffs  is  resisted  on 
three  grounds.  First,  it  is  said  the  defendants 
have  been  mortgsgees  in  possession,  with- 
out aeeoont  or  admission  of  a  mortgage 
title,  £oT  more  than  twenty  years  before  the 
bill  was  filed,  and  that  the  time  mn  against 
the  plaintiflb  during  the  lifetime  iff  their 
mother,  Mary  Dean,  the  tenant  for  life. 
Secondly,  it  is  said,  that  after  so  great  a 
length  oif  tine,  it  must  be  presumed  that  the 
sale  wan  properly  made,  as  it  might  have 
bees,  for  the  payment  of  John  Dean's  spe- 
cialty debts ;  and  thirdly,  it  is  said,  that 
John  Baffity  is  bound  by  Vesey  Raffity 's 
covenant  for  quiet  enjoyment  and  further 
aaaunmee,  and  is,  therefore,  incompetent 
to  sue ;  and  the  Court,  it  is  said,  will  not 
permit  him  to  set  aside  that  which  he  has 
covenanted  to  perform ;  and  as  he  is  in- 
competent to  sue,  his  co-plaintiflb  can  have 
no  relief. 

The  last  point  is  in  the  nature  of  a  pre- 
Imiinary  objection,  but  I  shall  consider  the 
three  points  in  the  order  in  which  they 
werebrought  fi>rward  at  the  bar  before 
,  as  between  mortgagor  and  mort»> 
it  is  the  aettlsd  wde,  that  if  the 
Mew  Sesiei ,  VI.— Chasc. 


mortgagee  takes  possession  in  that  charae^ 
ter,  and  continues  in  possession  for  twenty 
years,  without  accounting  and  without  ad*- 
mitting  he  possesses  a  mortgage  title, 
the  mortgagor  is  barred  (4) ;  that  as  against 
him,  the  time  runs  from  the  moment  the 
mortgagee  takes  possession  in  his  character 
of  mortgagee;  and  if  the  time  has  once  be** 
gun  to  run,  and  there  be  no  subsequent  ad- 
mission, it  runs  on  against  all  those  claiming 
under  the  mortgagor,  whatever  may  be  the 
disabilities  to  which  they  may  be  subjected* 
But  in  this  case  the  mortgagee  did  not 
take  possession  in  his- character  of  mort- 
gagee, or  at  least  in  his  character  of  mortr 
gagee  only ;  he  took  possession  in  his  char 
racter  of  purchaser  of  the  equity  of  redemp- 
tion, under  the  conveyance  of  the  life  estate 
of  Mary  Dean,  and  the  estate  in  remain- 
der vested  in  Vesey  Raffity ; — ^and  this  not 
being  a  simple  case  between  mortgagor 
and  mortgagee,  it  is  contended  as  a  general 
proposition  applicable  to  every  case,  that 
under  whatever  circumstances  a  mortgagee 
gains  possession,  if  he  holds  without  ac« 
counting  or  admission  for  twenty  years,  the 
mortgagor  is  barred,  whatever  may  be  the 
disabilities  under  which  he  labours.  In 
the  discussion  of  this  proposition,  several 
cases  were  cited  or  referred  to.  The  first 
was  the  case  of  Corheii  v.  Barker ;  in  that 
ease  the  husband  and  wife,  in  1 7d9,  mort* 
gaged  the  wife's  estate,  and  a  fine  waa 
kvied;  in  1740  the  mortgage  was  assigned 
to  the  defendant,  and  by  lease  and  release, 
without  fine,  the  husband  and  wife  also 
conveyed  the  equity  of  redemption  to  the 
defendant  in  fee.  The  defendant  took 
possession.  The  wife  died  in  1741,  leav- 
ing the  i^aintifF  her  heir.  The  husband, 
who  waa  entitled  as  tenant  by  curtesy, 
kved  till  1785,  and,  after  his  death,  the 
plaintifi*,  as  the  wife's  heir,  daimed  a  right 
to  redeem.     The  mortgagee  had  been  in 

(4)  And  see  S  &  4  Will.  4.  c.  27.  n  28,  which 
enactf ,  "  That  no  suit  efaall  be  brought  for  redemp- 
tion, except  wiiMn  twenty  yetre  after  the  mortgagfe* 
hae  taken  poeeanion  of  iho  mortgaged  property, 
onleae  an  acknowledgement  of  the  title  of  tbo 
mortgagor  shall  have  been  giren  in  writing  signed 
by  the  mortgagee,"  &c. 

Coaversely,  by  the  40t1i  section,  no  action,  See.  is 
to  be  brought  by  the  mortgagor  for  the  siortgegt 
money,  but  within  twenty  years  after  a  present  right 
to  receive  jt  accrues,  unless  in  the  meantime  som^ 
part  of  the  principal  or  fi|terest  has  boett  psid,  or 
sotfao  idkaowledgmsst  ia  writiilg  gin^s. 
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possession,  without  account  or  admission,' 
for  about  fifty  years.  The  plaintiff  alleged 
that  the  mortgagee  did  not  take  possession 
as  mortgagee,  but  as  purchaser  of  the  equity 
of  redemption,  in  which  character  he  had 
a  right  to  hold  during  the  hu8band*s  life. 
On  the  first  hearing  of  the  case,  the  bill 
was  dismissed,  and  Eyre,  C.B.  said,  "  If  a 
mortgagee  gets  into  possession,  and  a  bill 
is  brought  to  redeem  in  proper  time,  he  is 
bound  to  account ;  but,  if  no  bill  is  brought 
within  twenty  years,  nor  any  admission  of 
his  holding  in  trust,  (as  payment  of  part  of 
the  rent,  &c.,)  his  estate  is  absolute,  al- 
though it  might  be  proved  that  he  had  re- 
ceived more  than  the  principal  sum  before 
the  twenty  years  were  expired."  He  also 
said,  "  The  rule  is  not  founded  on  a  pre- 
sumption of  an  absolute  conveyance,  but  is 
merely  a  positive  rule  introduced  for  the 
sake  of  quieting  the  title  after  so  long  a 
neglect  to  redeem,  analogous  to  the  Statutes 
of  Limitations  at  law.  The  plaintiff  might 
have  redeemed,  notwithstanding  the  tenancy 
by  the  curtesy,  and,  therefore,  his  neglect 
to  do  so  shall  bar  him.  As  to  him,  the 
defendant  was  in  the  same  situation  as  any 
other  mortgagee  in  possession."  Upon  a 
rehearing  of  the  case  however,  S  Ansi.  755, 
a  decree  was  made  for  redemption,  and 
Macdonald,  C.B.  said,  "The  defendant, 
standing  in  the  place  of  a  tenant  by  the 
curtesy  of  the  equity  of  redemption,  was 
bound  to  keep  down  the  interest  of  the 
mortgage ;  as  mortgagee  he  was  to  receive 
the  .  interest ;  uniting  these  two  charac- 
ters, he  was  to  be  considered  as  having 
supported  the  different  rights,  and  dis- 
charged the  duties  of  each.  In  the  general 
case,  a  presumption  arises,  from  no  pay- 
ment of  the  surplus  rents  having  been 
made,  nor  account  delivered  for  so  long  a 
period  of  time  as  twenty  years ;  here  the 
presumption  cannot  arise,  because  it  was 
the  same  person  to  pay  and  receive ;  the 
case  does  not,  therefore,  fall  within  the 
general  rule.*'  The  decree  was  therefore 
reversed,  and  a  redemption  directed.  This 
case,  therefore,  if  it  has  not  been  shaken 
by  the  subsequent  decisions,  is  a  direct 
authority,  not  for  the  defendant,  but  for 
the  plaintiffs. 

The  next  case  cited  was  Harrison  v. 
Hollins,  There  is  no  report  of  the  argu- 
ments or  of  the  judgment,  but,  from  the 


statement  of  the  case,'  it  appears  that  Har- 
rison, the  mortgagee,  entered  into  posses- 
sion in  his  character  of  mortgagee  only, 
and  that  the  time  having  run  against  William 
Harrison,  the  tenant  for  life,  it  was  held 
to  be  effective  against  the  persons  entitled 
in  remainder. 

The  next  case  was  Foster  v.  Blake,  the 
original  hearing  of  which  is  reported  in 
the  second  volume  of  Ball  4*  Beatty,  and 
there  is  a  note  of  the  case  in  4  Bligh,  440, 
when  it  came  before  the  House  of  Lords* 
In  that  case,  Lord  Manners  decreed  a  re- 
demption. His  decree  was  reversed,  prin- 
cipally, as  it  is  said,  on  the  ground  of  lapse 
of  time.  The  case  is  complicated  by  a 
great  variety  of  circumstances,  but,  consi- 
dering it  only  as  a  case  between  mortgagor 
and  mortgagee,  there  had  been  what  courts 
of  equity  have  considered  as  adverse  pos- 
session against  the  successive  tenants  for 
life  of  the  equity  of  redemption  of  Sir 
Thomas  and  Walter  Blake  from  1766  to< 
1 802  ;  against  the  tenants  for  life  the  time 
had  run,  and  it  was  held  to  be  effective 
against  the  tenants  in  tail.  In  that  case,  it 
is  to  be  noticed,  a  bill  was  filed  to  foreclose 
the  equity  of  redemption,  which  was  pend^ 
ing  at  the  time  when  the  limitations  were 
created  against  Sir  Thomas  Blake,  the 
mortgagor. 

Well  then,  the  next  case  was  that  of 
Pirn  V.  Goodwin,  and  I  think  that  was  the 
case  princ^ally  relied  on  at  the  bar.  The 
only  report  of  that  case,  is  Mr.  Bligh's 
note  of  the  bill  and  answer,  in  which  the 
dates  are  imperfectly  stated.  It  appears,^ 
however,  that  John  Wainwright,  between 
the  date  of  his  will  and  the  time  of  his 
death,  mortgaged  the  estate  for  a  term  of 
years  to  Francis  Groodwin.  By  his  willy* 
he  gave  his  estate  to  his  widow  for  lifoy 
subject  to  the  payment  of  his  debts,  and 
with  a  power  to  devise  the  same  to  his 
daughter  Anne  Wainwright,  and  his  two 
daughters-in-law,  but  not  to  any  other  per- 
son, provided  they  lived,  all  or '  any  of 
them ;  and  if  they  should  die  before  they 
possessed  the  same,  the  wife  was  to  have 
power  to  give :  it  to  whom  she  pleased. 
He  left  Anne,  who  in  the  pleadings,  is 
called  Anne  Cockane,  his  only  child  and 
heiress.  Whether  the  daughters-in-law  sur- 
vived is  not  stated.-  Soon  after  the  testa- 
tor's deathf  and  in  February  1765| 
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beth  Wainwright,  In  consideration  of  200i. 
paid  to  her  by  Goodwin,  and  31,  per  annum 
to  be  paid  to  her  during  her  life,  conveyed 
the  equity  of  redemption  to  Goodwin,  who 
thereupon  took  possession  of  the  estate. 
This  conveyance  of  Mrs.  Wainwright  was 
good  as  to  her  life  estate,  and  under  her 
power  might  have  been  good  as  to  the  re- 
mainder, if  all  the  special  objects  of  the 
power  had,  as  the, will  expresses  it,  "  died 
before  they  possessed  the  estate."     Mrs. 
Wainwright  died  in  March  1768,  and  the 
answer  alleges  that  Anne  Cockane,  who 
was  the  only  special  object  of  the  power 
then  living,  was  thirty-four  years  of  age, 
and  under  no  legal  disability.     If  that  was 
so,  the  time  then  began  to  run  against  her. 
Now,  if  Anne  Cockane,   or  the  persons 
claiming  under  her,  had  filed  a  bill  to  re- 
deem some  time  between  February  1785 
and  March  1788,  that  is,  more  than  twenty 
years  after  Goodwin  took  possession,  and 
less  than  twenty  years  after  .the  title  of 
Anne  Cockane  accrued  in  possession,  the 
case  would  have  been  in  some  respects  like 
the  one  now  under  consideration ;  but  in 
Pirn  v.  Goodwin^  the  bill  was  not  filed  till 
1806,  a|id  the  bill  was  dismissed  on  the 
ground  of  length  of  time.     In  that  case, 
another  defence  was  suggested  in  the  an- 
swer, namely,  that  Elizabeth  Wainwright 
rightly  sold  the  equity  of  redemption  to 
raise  money  for  paying  debts  to  which  the 
estate  was  subjected  by  the  will ;  but  the 
statement  of  the  conveyance  affords  no 
countenance  to  that  suggestion,  and  there 
is  nothing  to  shew  the  Court  placed  any 
reliance  on  that  statement. 

The  next  case  was  Price  v.  Copner,  On 
looking  carefully  at  that  case,  it  appears 
the  mortgagee  did  not  obtain  possession 
till  August  1796,  and  the  bill  was  filed  in 
January  1816;  therefore,  there  really  was 
no  question  as  to  the  effect  of  time  there, 
and  the  case  has  no  application  whatever 
to  the  present  question. 

The  next  case  cited  was  Ashtanv.  Milne; 
but  there  are  two  other  cases  that  have  a 
bearing  on  this  question,  which  were  de- 
cided before  Ashion  v.  Milne^  and  which 
it  seems  proper  therefore  to  notice  first. 

One  of  those  was  the  case  of  Reeve  v. 
Hicks  (5). — [His    Lordship    stated    the 


case.]  The  fireeholds  in  that  case  w^re 
subject  to  a  different  question,  in  conse- 
quence of  which  they  were  declared  to  be 
irredeemable,  but  the  copyholds  ^re  de- 
clared to  be  redeemable ;  the  time  was  held 
not  to  have  run  against  the  wife  in  the  life- 
time o£  her  husband. 

The  other  was  the  case  of  Ravald  v. 
RusseU{6).  That  case  was,  in  1757  thehus- 
band  and  wife,  by  deed  and  fine,  executed 
a  mortgage  of  the  wife's  estate  to  one 
Thomas  Moore,  to  secure  600^.  In  Ja- 
nuary 176.5,  the  husband  and  wife,  by  deed 
without  fine,  conveyed  the  equity  of  re* 
demption  to  Moore,  who  thereupon  took 
possession,  and  he  and  those  claiming  un- 
der him  continued  in  possession  till  the  bill 
was  filed,  more  than  sixty  years  afterwards. 
The  wife,  to  whom  the  equity  of  redemp- 
tion belonged,  died  before  the  year  1780, 
leaving  her  husband  and  her  son  surviving 
her.  A  tenancy  by  curtesy  would  have 
been  in  the  husband,  but,  subject  to  that, 
the  equity  of  redemption  descended  to  the 
son,  who  became  bankrupt  in  1787.  The 
husband  died  in  1809,  and  the  assignees 
of  the  son  filed  their  bill  in  November 
1829.  The  defendant  pleaded  the  Statute 
of  Limitations,  and.  the  plea  was  argued 
before  Alexander,  C.B.,  who  overruled  it 
without  prejudice  to  the  defendants'  set- 
ting it  up  as  a  defence  in  their  answer. 

Then  comes  the  case  of  jisktonv.  Mihne; 
and  the  case  there  was,  that  in  1784,  James 
Eyre,  and  Hannah  and  Frances  Ash  ton, 
were  entitled  to  the  estate  in  question,  in 
fee,  subject  to  a  mortgage  term  of  1000 
years,  for  securing  500/.  and  interest,  vest- 
ed in  Sarah  Bellamy.  In  January  1784, 
James  Eyre,  and  Hannah  and  Frances 
Ashton,  and  their  husbands,  conveyed  the 
estate  to  Milne,  the  grandfather  of  the 
defendants,  in  fee,  and  Sarah  Bellamy  as- 
signed the  term  to  Henry  Bamford,  in 
trust  for  him,  Milne.  The  husband  co- 
venanted to  levy  a  fine  to  Milne,  in  fee«  on 
the  estate.  No  fine  was  levied,  but  Milne 
took  possession,  and  he  and  those  claiming 
under  him  continued  in  quiet  possession 
for  about  forty-seven  years.  In  Septem- 
ber 1796,  the  husband  of  Hannah  died, 
and  from  that  period  the  time  would  run 
against  her  if  her  right  was  not  saved  by 


(5).  2  Sin.  &  Stu.  403» 


(6)  1  Yoii.  ^ 
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tlie  disability  of  her  sisteir  aAd  coparcener. 
Frances  died  in  1718|  leaving  her  husband 
and   the  plHintifT  Samuel  her  heir.     The 
husband  of  Frances  died  in  1826,  and  the 
bill  was  Bled  in  1831.     In  the  discussion 
of  that  case,  Beeve  v.  Hicks  and  Ravald  v. 
Russell  were  not  cited.     The  bill  was  dis- 
missed, with  costs,  for  reasons  which  are 
stated  in  the  report,  and  from  which  it 
does  not  appear  the  Vice  Chancellor  made 
any  distinction  between  the  case  in  which 
the  possession  of  the  mortgagee  is  referred 
to  his  mortgage  title  only,  and  the  case  in 
which  the  possession  is  referred  to  some 
other  title. 

There  seems,  however,  to  be  a  material 
difference,  and  that  difference  appears  to 
me  to  be  established  in  the  cases  I  have 
mentioned.     If  the  mortgagee  enters  into 
possession  in  his  character  of  mortgageci 
or  by  virtue  of  his  mortgage  title  alone^ 
he  is  for  the  period  of  twenty  years  liable 
to  account,  and,  if  called  on,  liable  to  be« 
come  trustee  for  the  mortgagor,  if  the  pay<* 
ment  be  tendered  to  him.  Holding  himself 
ready  to  answer  for  these  liabilities, he  holds 
subject  to  no  other  duties;  he  may,  if  per-* 
mitted,  hold  for  twenty  years  without  ac<- 
counting  or  admitting  his  mortgage  title ; 
and  if  he  does  so,  his  title  becomes  as  ab-* 
solute  in  equity  as  it  was  previously  at 
^w.     The  mortgagor,  having  neglected  to 
tender  payment  for  twenty  years,  is  held 
to  have  lost  his  right  of  redemption ;  ao 
that  the  mortgagee  in  this  case  has  only  to 
look  at  what  was  at  first  his  mortgage  titloi 
and  to  his  length  of  possession  without 
account  or  admission.     But  if  the  mort^ 
gagce  enters  not  in  his  character  or  in  his 
ri^ht  of  mortgagee  only,  but  as  purehaser 
of  the  equity  of  redemption,  he  must  look 
to  the  title  of  his  vendor,  and  to  the  vali- 
dity of  the  conveyance  he  takes ;  and  if  the 
conveyance  be  such  as  in  law  or  equity 
only  gives  fbr  his  benefit  the  estate  of  a 
tenant  for  life,  he  must,  as  it  appears  to 
me,  take  that  estate,  subject  to  the  duties 
that  are  attached  to  it  in  the  relation  that 
aubsista  between  the  tenant  for  life  and  the 
remainder*tnan.  One  of  these  duties  is,  to 
keep  down  the  interest  of  the  mortgage^ 
and,  having  united  in  himself  the  two  cha« 
raclers  of  mortgagor  and  mortgagee,  he 
must,  in  the  language  of  Macdonald,  C.B., 
be  considered  to  have  "  supported  the  dif- 


ferent rights  alid  discharged   the  duties 
of  each ;"  he  holds  a  duty  quite  distinct 
from  that  which  belongs  to  him  in  the  mere 
character   of  mortgagee.      In    Corbetl  v« 
Barker,  Reeve  v.  Hickst  and  Bavald  v.  Bus* 
selli  the  mortgagee  being  the  purchaser  of 
the  equityof  redemption,  and  having  taken 
an  insufficient  conveyance,  obtained   the 
interest  of  the  husband,  and  nothing  more, 
and  the  length  of  possession  did  not  avail 
him.     The  argument,  on  which  it  is  con- 
tended that  time  ought  to  run  against  the 
remainders-man  in  all  caaes,  is,  that  as  the 
remainder-man  might  redeem,  he  ought 
to  be  barred  if  he  neglects  to  redeem,  and 
the  remainder*man  has  an  interest  which 
entitles  him  to  redeem ;  but  if  the  tenant 
for  life  procures  an  assignment  of  the  mort- 
gage, or  if  the  mortgagee  purchases  the 
interest  of  the  tenant  for  life,  it  is  by  no 
means  so   clear   that  the  remainder*man 
can,  without  the  consent  of  the  tenant  for 
life,  redeem  the  mortgage  vested  in  him  | 
and  the  observations  of  Alexander>  C.B.» 
in  the  case  of  Ravald  v.  RusieUf  are  well 
worthy  of  attention. 

After  considering  the  authorities,,  aa  far 
as  they  are  applicable  to  the  present  case, 
it  appears  to  me,  that  Samuel  Manningi 
who,  in  addition  to  his  mortgage,  obtained 
the  life  estate  of  Mrs.  I>ean«  must  be  con- 
sidered to  have  become  liable  to  the  duty 
of  keeping  down  the  interest  of  the  mort* 
gage  debt,  and  that«  when  he  obtained  the 
estate  in  remainder  of  Vesey  Raffity,  the 
trustee,  he  must  be  deemed  to  have  be« 
come  liable  to  the  performance  of  the 
trusts,   which  it  was  the  duty  of  Vesey 
Raffity  to  perform  $  and  Samuel  Manning 
having  entered  as  purchaser,  and  havings 
during  the  lifetime  of  Mrs.  Dean,  united 
in  himself  the  character  of  mortgagor  and 
mortgagee,  I  think  that  during  the  con- 
tinuance of  that  life  the  time  did  not  naa 
against  the  persons  entitled  in  remainder. 
But  then  it  is  said,  the  sale  must  be  pre^ 
suraed  to  have  been  effected  io  order  to 
raise  money  to  pay  the  testator's  debts. 
Some  evidence  has  been  produced  to  sheir 
that  John  Dean  died  indebted  in  specialty^ 
and  that  hia  personal  estate  was  insolvent, 
but  the  evidence  is  very  unsatisfactory; 
and  if  the  sale  had  been  made  with  the 
view  suggested,  I  think  care  would  have 
been  taken  to  have  pretexted  some  proper 
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erSdencft  of  tbftt.  Having  cArefullj  read 
the  d^d,  il  seema  to  me  lo  be  inconsistent 
with  that  argument;  and  I  am  of  opinion, 
that  I  cannot  aet  on  the  presumption  that 
the  sale  was  made  to  raise  money  for  paying 
the  specialty  debts. 

As  to  the  objection  to  John  Raffity  being 
made  a  plaintiff,  I  am  not  satisfied  it  would, 
under  any  circumstances,  be  considered  of 
such  importance  as  to  deprive  the  other 
plaintiffs  of  the  relief  they  are  entitled  to* 
There  hare  been  cases  in  which  the  Gourti 
with  a  view  to  special  justice,  has  overcome 
the  difficulty  occasioned  by  a  misjoinder  of 
plaintiffs.  In  the  case  of  Motley  ▼.  Zorc^ 
Hamke(7\  before  Sir  Wm.  Grant,  a  tenant 
for  \i£it  of  a  fund,  at  whose  instigation  and 
lor  whose  benefit  a  breach  of  trust  had 
been  committed,  was  joined  with  the  other 
platntiflfa  to  the  bill ;  the  defendant  objected 
to  any  relief  being  granted  in  that  state  of 
the  record,  but  the  objection  was  overruled, 
and  a  decree  was  made  against  the  defen* 
dants,  and  the  offending  tenant  for  life, 
who  was  one  of  the  plaintifla. 

There  are  other  cases  which  might  be 
cited  on  this  subject,  but  it  does  not  seem 
to  be  necesaaryt  for  John  Raffity  does  not 
appear  to  have  had  any  interest  whatever, 
and  he  is  a  mere  formal  party ;  and  with- 
out determining  the  effect  of  the  objection 
if  brought  forward  earlier,  I  think  it  is  now 
too  late.  If  the  objection  had  been  stated 
in  the  answer,  the  plaintifii  might  have  ob- 
tained leave  to  amend  their  bill,  and  might 
have  made  John  Raffity  a  defendant  in- 
stead of  a  pkintiff,  for  which  there  is  the 
autkority  of  Ayhom  v.  Brag  (8) ;  and  in 
auch  a  case  as  this,  where  the  objection  ia 
rcaerved  to  the  last  moment,  and  even  after 
the  argument  on  the  merits,  I  think  it. 
ooght  not  to  prevail. 

It  appears  to  me  that  the  plaintiffs  are  en- 
titled to  a  decree ;  that  they  are  entitled  to 
hare  an  account  of  rents  since  the  death  of 
Mary  Dean,  and  an  account  must  be  taken 
of  the  interest  accrued  due  on  the  mort- 
gage since  that  time;  and  then  what  is 
aaked  is,  that  there  may  be  a  conveyance 
to  John  Raffity  on  the  trusts  of  the  will, 
which  I  think  the  plaintiffs  are  entitled  to 
have,  if  they  desire  to  have  it  in  that  way. 

(7)  I  You.  &  J«r.  5f0. 
{%)  Ibid.  519. 


On  the  other  hand,  diey  aik  for  a  sale,  to 
have  the  fund  administered  according  to 
the  trusts  of  the  will ;  and  if  that  is  not 
objected  to  by  the  defendants,  I  think  that 
would  be  the  most  convenient  way  of  tak- 
ing the  decree.  If  they  object  to  that, 
they  must  be  considered  in  the  character 
of  mortgagees,  and  they  must  be  paid  off. 

Decree  for  plaintiffs,  without  costs, 

Note,-^T)i6  cues  on  misjoinder,  which  of  lite 
htre  become  eo  important  Id  equity  pleading,  are  as 
fellows  1 

King  of  Sntin  «.  Maobado,  4  Bust.  et5 ;  ••  e.  6 

Law  J.  Rep*  Chanc.  61. 
Cuff  9.  Platell,  4  Roat.  S4f ;  a.  e.  1  Law  J.  Rep. 

Chane.  t. 
If  akepcaca  v.  Haytborna.  4  Rata,  f  44 ;  a.  c.  5 

Law  J.  Rep.  Cbanc.  147. 
Wilkinson  v.  Party,  4  Ruse.  S72. 
Delondre  v.  Shaw,  f  Sim.  <.37. 
Page  V.  Townaend,  5  Sim.  S95. 
Cbolmondeley  a.  Clinton,  1  Tur.  ft  R.  116 ;  a.  e. 

4  Bli.  81. 

Wentwortb  v.  Turner,  S  Vet.  3. 

Bill  V.  Coreton,  2  M.  &  K.  503 ;  i.  c.  4  Law  J. 

Rep.  (N.S.)  Chane.  98. 
Goodyear  «.  Robtnaon,  4  Law  J.  Rep.  (N.i.) 

Cbano.  111. 
Wade  «.  Cos,  4  Law  J.  Rep.  (n.s.)  Chanc.  105. 
Hunter  v.  Richardson,  6  Mad.  89. 
Sigel  V.  Phelpe.  7  Sim.  «39. 
Gl3mn  «.  Soarea,  3  Myl.  &  K.  450 ;  a.  c  4  Law 

J.  Rep.  <N.8.)  Chanc.  950 ;  1  Yoo.  &  C.  644; 

5  Law  J.  Rep.  (N.s.)  Ezch.  49;  thia  case  baa 
been  taken  to  the  House  of  Lords,  where  it  hs« 
been  argued,  but  no  judgment  has  yet  been  dev 
litered. 


M.R.       > 
Dec.  21,  24.3 


LIS  V,  PARK. 


Executor'^Injunciion — AdmiMstration  of 
Estate, 

In  July  1882,  a  hiU  was  filed  for  the  ad- 
mdnisiration  of  a  testator's  estate.  In  June 
1835,  a  bond  creditor  commenced  proceed^ 
ings  at  law  against  the  executors^  who  in 
August  suffered  judgment  by  default.  In 
January  1886,  a  decree  for  an  account  was 
pronounced  against  the  executors,  and  in 
December  18.i6,  an  application  was  made 
on  behalf  of  the  executors  for  an  injunction 
to  restrain  the  bond  credilors,  who  were  no 
parties  to  the  cause,  and  till  then  had  no 
notice  of  H,  from  issuing  execution :  nosatiS' 
factory  account  being  given  of  the  state  of 
ike  assets,  the  motion  was  refused  wM  coste. 
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Richard  Brigham,  the  testator,  of  whose 
will  the  defendants  Park  and  Iveson  were 
executors,  was  at  his  death  indebted  to  the 
Rev.  W.  R.  Gilby  and  H.  J.  Shepherd, 
(the  executors  of  a  Mr.  Lock  wood,)  on  a 
bond  dated  in  1824. 

In  June  1835,  Gilby  and  Shepherd  com- 
menced an  action  at  law  against  Park  and 
Iveson,  the  executors  of  the  obligor,  for 
recovering  the  amount  due  on  the  bond, 
to  which,  on  the  14th  of  July,  they  pleaded 
non  est  factum.  The  defendants,  however, 
on  the  5th  of  August,  "being  advised  that 
they  had  no  defence  to  the  action,  withdrew 
the  plea,  and  suffered  judgment  to  pass  by 
default,  for  the  sum  of  1,800/.,  and  interest 
on  the  bond."  On  the  8th  of  the  same 
month,  judgment  was  entered  up  in  the 
following  terms : — '*  Therefore  it  is  con- 
sidered that  the  said  plaintiffs,  executors 
as  aforesaid,  do  recover  against  the  said 
defendants,  as  executors  as  aforesaid,  the 
said  debt,  and  also  20/.  9s.  for  their 
damages,  which  they  sustained  as  well  on 
occasion  of  detaining  the  said  debt,  as  for 
their  costs  and  charges  by  them  about  their 
suit  in  this  behalf  expended :  by  the  Court 
of  our  said  Lord  the  King,  now  here  ad- 
judged to  the  said  plaintiffs,  and  with  their 
assent,  to  be  levied  of  the  goods  and  chat' 
telsy  which  were  of  the  said  Richard  Brig' 
ham,  at  the  time  of  his  death,  in  the  hands 
of  the  said  defendants  as  executors  as 
aforesaid,  to  be  administered  if  they  have 
po  much  thereof  in  their  hands  to  be  ad- 
ministered :  and  if  they  have  not  so  much 
thereof  in  their  hands  to  be  administered, 
then  the  said  20L  9«.,  for  their  damages 
aforesaid,  to  be  levied  of  the  proper  goods 
and  chattels  of  the  said  defendants.^* 

On  the  10th  of  July  1832,  a  bill  had 
been  filed  in  this  court  for  the  administra- 
tion of  the  estate  of  Brigham,  the  obligor 
of  the  bond,  to  which  his  executors  were 
made  defendants ;  but  Gilby  and  Shepherd 
were  not  parties  to  the  suit,  and  had  no 
notice  of  it;  on  the  30th  of  January  1836, 
a  decree  for  an  account  was  made  in  that 
suit. 

Mr,  Bethell  now  moved,  on  behalf  of 
the  defendants  Park  and  Iveson,  (the  exe- 
cutors of  R.  Brigham,)  for  an  injunction 
to  restrain  the  Rev.  W.  R.  Gilby  and  H.  J. 
Shepherd,  (the  executors  of  Mr.  Lock- 
wood,)  from -issuing  execution   upon  the 


judgment  which  they  had  obtained.  Th« 
application  was  supported  by  an  affidavit 
of  the  executors,  merely  stating  the  judg- 
ment and  decree,  and  that  Gilby  and  Shep- 
herd threatened  to  issue  execution  on  the 
judgment.  Affidavits  were  afterwards 
made  in  opposition,  stating  several  of  the 
above  facts,  and  that  the  plaintiffs  at  law 
had  received  no  notice  whatever  of  the 
suit  in  equity,  or  the  decree  therein,  except 
from  the  affidavit  of  the  executors.  In 
support  of  this  motion,  it  was  said,  that 
this  was  the  ordinary  application  of  an  ex- 
ecutor, afler  a  decree,  to  restrain  a  creditor 
of  the  testator  from  proceedings  at  law. 
In  Dyer  v.  Kearsley{l),  the  executor  had 
suffered  judgment  to  go  by  default,  yet 
there  having  been  a  decree,  an  injunction 
was  there  granted.  Lord  Eldon  said,  that 
*'  the  executors  suffering  judgment  to  go 
by  default,  was  no  more  than  his  sajring 
that  he  was  ready  to  do  whatever  a  court 
of  law  or  equity  might  think  proper. 
That  it  mattered  not  what  plea  the  execu- 
tors had  pleaded ;  the  only  question  was, 
whether  the  judgment  was  de  bonis  propriis 
or  not ;  if  the  latter,  the  executors  were 
entitled  to  the  injunction — Brook  v.  Skin^ 
ner(2\  Lord  v.  fVormleighton  {S).  That 
the  judgment  in  this  case  being  by  de- 
fault, would  be  de  bonis  testatoris,  et  si  fiofi, 
for  costs  only  de  bonis  propriis — Hancocke 
v.  Prowd{4),  That  the  applicatioi^  was  for 
the  protection  of  the  estate  of  the  testator, 
for  the  benefit  of  the  other  creditorfli 
the  decree  to  account  being  a  judgment  in 
their  favour,  equal  to  the  judgment  at  law 
— Morice  v.  the  Bank  of  England(5\  Lar^ 
gan  V.  Bowen  (6),  and  Paxton  v.  Douglas 
(7) ;  in  consequence  of  which  the  other 
creditors  were  entitled  to  this  protection. 
That  if  there  had  been  any  laches,  that 
would  only  affect  the  question  of  costs.*' 
Go€Ue  V.  Fryer  (8)  was  also  cited. 

Mr.  Piggottt  contra. — The  defendants, 
by  suffering  judgment  to  go  by  default,  have 
at  law  admitted  assets,  and  have  made  them- 
selves personally  liable,  the  effect  of  which 

(1)  SMer.  48S,D. 
(f )  f  Mer.  481,  n. 

(3)  Jacob,  148. 

(4)  1  Sftttod.  335. 

(5)  Cs.  Tamp.  Talb.  fir. 

(6)  1  Sch.  &.L.  296. 
(7)8  VM.5«a 

(8)  f  Cox,  tOl. 
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is  the  Mine  in  equity  as  at  law.  If  an  ex- 
ecutor admits  assets  in  equity,  he  renders 
himself  responsible  for  the  payment  of  the 
debt.  It  is  true,  that  the  judgment  in  this 
case  is,  in  the  first  instance,  against  the 
assets  of  the  testator,  because  the  executors 
admit  they  have  assets  of  the  testator ;  but 
if  the  plaintiffs  at  law  should  be  unable  to 
obtain  payment  de  bonis  testatoriSf  they  may 
proceed  on  the  judgment  against  the  exe- 
cutors, and  obtain  satisfaction  de  bonu  pro- 
priis.  There  have  been  great  laches  on  the 
part  of  the  defendants,  and  there  is  no 
affidavit  as  to  the  state  of  the  assets,  or  whe- 
ther they  have  been  paid  into  court  by  the 
executors. 

Lord  Lamooale. — This  application  was 
treated  as  a  matter  of  course,  on  the  ground 
that  decrees  and  judgments  stood  on  an 
equal  footing. — [His  Lordship  referred  to 
the  cases  of  Martin  v.  Martin  (9),  Goate  v. 
Fryer,  and  Largan  v.  Bawen,  and  continued] 
— I  was  surprised  to  hear  it  said,  that  the 
time  when  the  judgment  was  obtained, 
made  no  difference,  for  it  seems  to  me  to 
be  of  great  importance.  The  Court  having 
taken  the  funds  in  its  own  hands,  will  not 
afterwards  allow  the  executor  to  be  affected 
by  any  proceedings  at  law  against  him* 
Lord  Eldon  seems  to  me  to  have  taken  a 
view  of  this  point  inconsistent  with  the 
jurisdiction  of  this  Court.  On  several  occa- 
sions he  has  distincdy  said,  that  if  an  ex- 
ecutor has  so  proceeded  as  to  make  his 
own  goods  liable,  this  Court  will  not  inter- 
fere ;  and  yet  in  Dyer  v.  Kearsleyt  where 
the  executor  suffered  judgment  to  go  by 
default,  his  Lordship  granted  an  injunction. 
What  are  the  rights  of  the  creditor  against 
the.  executor?  If  an  executor  pleads  to 
ao'action  at  law,  unless  he  pleads  plene  ad* 
minisiravitt  he  makes  himself  liable  if  there 
is  a  deficiency  of  assets ;  and  so,  if  he  suf- 
fers judgment  to  go  by  default,  he  thereby; 
as  in  this  case,  admits  having  assets,  and 
consequently  makes  his  own  goods  liable, 
in  case  of  any  deficiency  in  the  assets  of 
his  testator.  I  think  the  executors  bound 
by  the  course  they  have  taken ;  but  in  the 
hasty  manner  in  which  I  have  looked  over 
these  proceedings,  though  I  certainly  see 
reason   for  refusing  .  the  injunction,  yet, 


as  I  differ  from  Lord  Eldon  in  a  most  ma- 
terial principle,  and  as  in  so  doing  I  cannot 
but  think  that  I  am  wrong,  I  shall  take 
time  to  consider  this  question. 

December  24. — Lord  Lanodale  said, 
he  had  very  carefully  read  over  every  re- 
ported case  on  the  subject,  and  particularly 
the  observation  of  Lord  Eldon  in  Perry  v. 
Phelips  {10\  where  he  reviewed  every  pre- 
vious authority,  as  to  the  effect  of  a  judg- 
ment at  law  against  an  executor  pending  a 
suit.  That  having  regard  in  this  case  to 
the  nature  of  the  suit,  the  delay  in  prose- 
cuting it,  the  absence  of  explanation  as  to 
the  state  of  the  assets ;  and  on  the  other  hand, 
that  the  action  at  law  had  regularly  been 
prosecuted  to  a  judgment,  which  would  en- 
title the  party  to  payment  out  of  the  estate 
of  the  executors,  in  case  of  a  deficiency  of 
assets  of  the  testator,  his  Lordship  con- 
sidered, that  Lord  Eldon,  on  the  principles 
which  he  had  himself  stated,  would  not 
have  granted  an  injunction. 

Motion  refused,  with  costs. 

Noit, — Ther6  are  but  two  cues  in  which  jadg- 
meot  agiiost  an  executor  is  dt  honit  tettatarU,  et  si 
non,  da  Imnis  proffriit,  namely,  where  he  pleads  a  re- 
lease to  himself,  or  ne  unquet  executor:  in  all  other 
eases,  without  respect  to  the  plea  being  false,  or  eren 
false  within  the  knowledge  of  the  executor,  the 
judgment  for  the  debt  or  damage  is  W«  bonis  tesUs' 
tiiris,  merely,  and,/<7r  the  costs  only,  de  bonis  teitatoris, 
et  si  non,  de  bonis  jfntpriis* 

Erery  judgment  at  law  recovered  against  an  ex- 
ecutor, ( except  a  judgment  of  assets  wfuturot )  whe- 
ther by  default,  or  upon  demurrer,  or  upon  verdict, 
whatever  be  the  nature  of  the  plea,  is  conclusive  on 
the  executor,  that  he  has  assets  to  satisfy  it :  and 
consequently,  whether  the  judgment  h^de  bonis  im- 
tatorit,  et  ii  non,  de  bonis  propriis,  or  de  bonis  trstatoris 
merely,  the  executor  is  equally  compellable  to 
pay  the  debt  and  costs,  ultimately  out  of  his  own 
pocket,  if  the  assets  are  deficient— Williams  on  Ex- 
ecutors, 1181. 

For  the  mode  of  compelling  payment  by  the  exe« 
cutor  personaUii,  under  such  a  judgment  as  that  in 
the  text,  see  Williams  on  Executors,  11S5. 
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ATTORNEY  GENERAL  V.   WARD. 


Practice, — Rehearing — 59  Geo.  S.  c.  91. 

The  practice  of  the  Court  against  rehear^ 
inig  appeals  is  now  well  established. 


(9)  tVes.sso.Sll. 


(10)  10  Yes.  39. 
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CASES  IN  CHANCERY : 


U'unoi  a  mffidetU  causeforarehear^gf 
thai  the  decision  was  erroneous^  or  tiie  point 
new. 

The  House  of  Lords  will  sometimes  rehear 
its  decree,  where  the  object  is  to  give  effect  to 
the  decree,  or  to  do  something  consistent  with 
it,  but  never  with  a  view  of  reversing  it. 

By  the  59  Geo.  3.  c.  91,  *'  when  it  shall 
appear  that  the  directions  of  a  court  of 
equity  are  requisite,  the  charity  cominiS'« 
sioners  are  empowered  to  certify  the  par- 
ticulars to  the  Attorney  General,  who  may 
then  proceed  hy  petition  or  information  in 
Chancery,  or  in  the  Exchequer  in  Equity; 
and  when  such  petition  or  suit  is  instituted 
in  the  said  Court  of  Exchequetr,  it  shall  be 
lawful  for  that  Court  to  proceed  in  tlie 
hearing  and  deciding  of  the  same,  accord- 
ing  to  the  due  course  of  the  said  Court, 
and  any  order  or  decree  of  the  same  Court 
in  such  proceedings,  shall  be  final  and  con- 
elusive  to  all  intents  and  purposes  whatso- 
ever, unless  the  parties  shall  appeal  to  the 
House  of  Lords  within  one  year ;  and  when 
such  petition  or  suit  is  presented  or  com- 
menced in  the  said  High  Court  of  Chancery, 
it  shall  and  may  be  lawful  to  and  for  the 
Lord  Chancellor,  &c.  who  is  thereby  re- 
quired to  direct  such  petition  or  suit  to  be 
heard  and  determined  either  before  the 
Master  of  the  Rolls  or  Vice  Chancellor ; 
and,  thereupon,  the  Master  of  the  Rolls  or 
Vice  Chancellor  shall  proceed  to  hear  and 
to  rehear  if  to  him  it  shall  appear  necessary, 
and  to  determine  the  same;  and  all  decrees, 
&c.  of  the  Master  of  the  Rolls  and  Vice  Chan- 
cellor shall  be  deemed  decrees  of  the  said 
Court  of  Chancery,  and  be  executed  ac» 
cordingly,  subject  nevertheless,  in  every 
case,  to  be  reversed,  discharged,  or  altered 
by  the  Lord  Chancellor."  By  the  2nd  sec- 
tion, it  is  enacted,  "That  when  any  appeal 
shall  be  made  to  the  Lord  Chancellor,  from 
any  order  or  decree  of  the  Master  of  the 
Rolls  or  Vice  Chancellor,  made  in  any 
matter  aforesaid,  the  decree  or  order  which 
shall  be  made  on  such  appeal  by  the  Lord 
Chancellor,  Lord  Keeper,  or  Lords  Com- 
missioners of  the  Great  Seal,  shall  he  final 
and  conclusive  to  all  intents  and  purposes 
whatsoever,  and  no  appeal  from  such  decree 
or  order  of  the  Lord  Chancellor  to  the 
House  of  Lords  shall  be  allowed  or  enter- 
tained." 


Under  this  act,  an  information  had  h^etk 
filed  by  the  Attorney  General,  ibr  the  better 
administration  of  the  charity,  in  pursuanea 
of  a  certificate  of  the  charity  commissioners. 
The  cause  was  originally  heard  at  the  R<Mb 
in  1829,  when  Sir  J.  Leach  made  a  decree 
against  the  defendants,  which  in  1832  waa 
affirmed  on  appeal  by  Lord  Brougham.  The 
defendants  now  presented  a  petition  to  the 
Lord  Chancellor  for  a  rehearing,  alleging 
that  the  point  in  question  waa  one  of  diffi- 
culty, being,  in  fact,  whether  an  advowsoQ 
in  gross  could  be  conveyed  to  charity 
able  uses;  and  submitting,  that  as  they 
were  precluded  by  the  act  from  appealing 
to  the  House. of  Lords,  it  was  proper  thai 
the  case  should  be  reheard.  The  petition 
prayed  a  rehearing  accordingly. 

A   preliminary  objection    was    ra 
whether  the  Court  had  jurisdiction  under 
the  act,  to  rehear  the  appeal.  ^ 

Mr.  Simpkinaon  and  Mr.  Wigrmmf  far 
the  petitioners. — There  is  no  general  ixk^ 
flexible  rule  against  the  rehearing  of  a 
cause :  it  is  always  a  matter  of  discretion« 
depending  upon  the  special  circumataocca 
of  each  particular  case — Mousley  r.  Cart 
(1),  fValdov.  Coley{2\  and  Blaokbumr. 
Jepson{3)0  In  CoUins  v.  Gresl€y{4),  a 
cause  was  twice  heard  by  Lord  Lyndhurat 
in  the  Exchequer;  so  In  the  matter  of  Amu 
Walker  (5),  the  ease  was  firajt  heard  by  the 
Master  of  the  Rolls*  and  was  afterwards 
reversed  by  Sir  £•  Sugden,  and  on  a  re^ 
hearing  before  Lord  Plunkett,  the  original 
decision  of  the  Master  of  the  Rolls  Wm 
affirmed.  Next,  as  to  the  particular  eon* 
struction  of  this  act  of  parliament.  By  the 
1st  section,  the  Master  of  the  RoUs  and 
Vice  Chancellor  have  power  *^  to  hear  and 
rehear  ;*'  then  comes  the  2nd  section,  by 
which  it  is  enacted,  that  any  order  of  the 
Lord  Chancellor,  on  an  appeal  from  tha 
Master  of  the  RoUs  or  Vice  ChanccUDr» 
'*  shall  be  final  and  conclusive  to  all  intaats 
and  purposes;"  but  tha  aectioo  contii* 
dues,  "  and  no  appeal  from  such  decree  or 
order  of  the  Lord  Chancellor  to  the  Houaa 

(1)  SMyl.  &K.S05. 

(t)  16Ve».«IS. 

(9)  t  Vm.  Ac  Bm.  S39« 

(4)  Unreported. 

(5)  Uo.  &  Goo.  Temp.  Sogden,  f99;  ■.  c  Llo. 
&  Goo.  1S6. — The  decision  of  Sir  E.  Sogden  has 
been  lines  affirmed  by  the  Home  of  Loidf,  March 
1S37. 
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ef  Lords  bImU  be  allowed  or  entertained/' 
The  question  is,  what  is  the  construction 
to  be  put  on  these  words :  whether,  if  in 
a  case  where  some  omission  or  mistake 
has  been  made,  the  Court  is  prevented 
doing  that  which  the  obvious  justice  of  the 
case  demands?  There  might  have  been 
some  doubt  if  the  section  had  ended  with 
the  word  ''whatsoever," but  the  subsequent 
words  shew  the  sense  in  which  the  previous 
words  are  used,  and  interpret  and  modify 
their  generality — AUkam^M  ca9e(fi\  Wise'' 
sum  V.  Cotton  (7),  The  King  v.  the  Arch" 
bishop  of  Armagh  (S)t  and  The  King  v. 
FauUener  (9).  There  are  two  cases  some* 
what  analogous  to  the  present,  namely, 
Saul  V.  fViUon  (I0)f  where  an  appeal  from 
the  decision  of  the  commissioners  of  charit- 
able uses,  was  reheard,  as  appears  from 
Mr.  Raithby's  note,  and  in  a  case  of 
'Corpus  Christi  College  v.  the  Parish  of 
Nmmt€n(\\\  in  which  case  there  were 
two  rehearings.  These  authorities  bear 
out  the  proposition  that  the  Court  has  au« 
diority  to  rehear  the  case,  if,  in  the  exercise 
of  its  discretion,  it  should  think  it  a  proper 


[The  Lo&B  Chancbllok. — The  object 
of  the  act  seems  to  have  been,  to  put  the 
Courts  of  Chancery  and  Exchequer  on 
the  same  footing;  in  the  Exchequer,  there 
is  no  intermediate  appeal,  but  the  case 
must  go  to  the  House  of  Lords  at  once. 
Now  the  House  of  Lords  will  rehear  any 
point  in  their  decree,  which  has  for  its  ob- 
ject to  make  the  decree  consistent,  and  to 
give  it  effect,  but  they  will  not  rehear  a 
case  with  a  view  of  reversing  their  decree, 
which  is  final.  It  therefore  seems,  that  the 
policy  of  the  act  was  to  allow  a  rehearing 
at  the  Rolls,  or  before  the  Vice  Chancellor, 
or  in  the  Exchequer,  but  to  make  the  de- 
cision in  both  courts  of  appeal  final  and 
conclusive.] 

We  put  an  extrone  case,  to  test  the  ac- 
curacy of  the  proposition^  that  there  can 
be  no  rehearing.  Suppose,  in  another  case 
from  the  Exchequer,  the  House  of  Lords 
were  to  decide,  on  the  cases  which  have 

(6)  8  Co.  150,  A. 

(7)  1  Lav.  79. 

(8)  1  Stn.  516. 

(9)  S  Cr.  M.  &  R.  535  ^  s.  e.  4  Law  J.  lUp.  (s.s.) 
Exeb.  SOB. 

(IQ)  f  V«ni.  118. 
(11)  Ibid.  507. 
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been  found  since  the  present  was  decid- 
ed, that  an  advowson  in  gross  could  not 
be  given  to  a  charity:  Lord  Brougham 
and  the  Master  of  the  Rolls  have  here  de- 
cided the  other  way,  on  a  dictum  in  Duke. 
The  law  of  the  land  being  thus  settled  by 
the  House  or  Lords,  would  not  this  Court 
rehear  the  cause  on  the  merits  ? 

The  Solicitor  General  and  Mr,  W,  Rus* 
sellf  contril,  contended,  that  the  Court  had 
no  jurisdiction  to  rehear  this  case;  and  that, 
if  it  had,  it  would  never  exercise  it,  except 
under  very  special  circumstances :  that 
the  general  scope  and  object  of  the  act  of 
parliament  was  to  put  cases  in  the  Exche- 
quer on  the  same  footing  as  those  in  this 
court :  that  it  was  clear  that  if  this  case  had 
been  heard  in  the  Exchequer,  and  aflter- 
wards  on  appeal  in  the  House  of  Lords, 
there  could  have  been  no  rehearing  of  the 
appeal :  that  the  case  had  been  twice  fully  and 
solemnly  heard,  and  a  decision  pronounced 
on  both  hearings  in  favour  of  the  charity ; 
supposing  then  that  his  Lordship  differed 
in  opinion  from  Sir  John  Leach  and  Lord 
Brougham,  the  consequence  would  be, 
that  two  solemn  decisions  would  be  over- 
turned, not  by  a  superior,  but  a  co-ordinate 
jurisdiction :  that  the  words  of  the  statute 
were  express,  '*  that  every  order  made  on 
appeal  to  the  Lord  Chancellor  should  be 
final  and  conclusive  to  all  intents  and  pur* 
poses  whatsoever,**  Not  disputing  the  pro- 
position, that  the  generality  of  the  previous 
words  might  be  cut  down  by  subsequent 
expressions,  yet  they  contended  that  it  was 
necessary  that  such  an  intention  should  be 
clearly  shewn,  and  that  none  appeared  in 
the  present  instance.  They  insisted  that 
the  Court  had  no  jurisdiction  to  rehear  a 
cause  under  this  act,  even  in  the  clearest 
case. 

Mr.  Benson^  for  the  trustees. 

Mr.  Simpkinson^  in  reply. — The  argu- 
ment on  the  other  side  is,  that,  however 
erroneous  the  decision  of  Lord  Brougham 
might  be,  yet,  for  the  sake  of  what  is  called 
public  convenience,  the  Court  has  not 
jurisdiction,  or  will  not  exercise  it  to  set 
the  mistake  right.  There  is  no  possible 
means  of  obtaining  redress,  except  by  a 
rehearing)  for,  by  the  express  terms  of  the 
act  of  parliament,  the  right  of  appeal  to 
the  House  of  Lords  is  taken  away.  There 
is  authority  that  advovrson  in  gross  cannot 
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CASES  IN  CHANCERY: 


be  limited  to  a  cbarity.    The  Attorney  Ge^ 
neral  v.  Tancred{l2)f  is  in  point. 

The  Lord  Chancellor. — It  is  admitted 
on  the  part  of  the  petitioners,  that  a  re- 
hearing is  not  a  matter  of  right,  but  a  mere 
matter  of  discretion  ;  on  the  other  side,  it 
is  said,  that  there  is  no  discretion,  and  that 
if  there  be,  yet  that  it  would  not  be  a  pro- 
per exercise  of  that  discretion  to  permit  a 
rehearing  in  this  case.  The  course  of  pro- 
ceeding has  been  this  :  on  an  information 
instituted  on  the  report  of  the  commissioners 
of  charities,  it  was  heard  by  the  Master  of 
the  Rolls,  who  made  a  declaration  against 
the  appellants,  and  Lord  Brougham  affirmed 
the  decree  on  appeal,  by  an  order  made  in 
March  IS32,  The  present  is  an  application 
to  rehear  the  decree  of  Lord  Brojigham, 
who  affirmed  that  of  the  Master  of  the  Rolls. 

On  the  part  of  the  respondents,  it  is 
contended,  that  the  act  precludes  the  re- 
hearing. That  act  directs  that  proceedings 
may  be  instituted  in  the  Exchequer  or 
Chancery ;  and  that  if  in  the  Exchequer — 
[His  Lordship  here  read  the  1st  section  of 
the  act.]  The  respondent  contends  that 
the  order  of  the  Lord  Chancellor  is,  under 
this  provision,  final  and  conclusive  to  all 
intents  and  purposes,  including  a  rehearing. 
It  is  not  necessary  to  express  an  opinion 
on  this  point,  as  there  is  sufficient  to  shew 
that  a  rehearing  ought  not  to  be  granted. 

It  is  admitted,  that  the  practice  of  this 
Court  is  againsX  rehearing  appeals,  and  in 
MouseUy  v.  Carr  (13),  such  was  held  to  be 
the  practice  of  this  Court.  The  question  is,  if 
the  act  of  parliament,  or  the  circumstances, 
furnish  a  ground  for  departing  from  the 
practice  of  this  Court.  If  there  is  any 
special  case,  to  call  for  the  exercise  of  the 
discretion  of  the  Court,  I  see  nothing  in 
the  shape  of  merits,  except  that  the  petition 
states  the  case  was  new  in  point  of  cir- 
cumstances, and  it  alleges  that  the  judg- 
ment was  erroneous.  Now,  if  the  mere 
circumstance  of  a  party  being  dissatisfied 
with  the  judgment  on  appeal  were  of  itself 
sufficient,  a  rehearing  would  be  allowed 
in  every  case ;  and  if  the  ground  were  error 
in  the  judgment,  it  would  be  impossible  to 
determine   the  preliminary  case,   without 

(IS)  1  Eden,  10;  i.e.  Ambl.  351. 
(13)  Sm  Tbe  Duke  of  St.  Albani  tr.  DoeheM  of 
'St  Albtas,  1  Law  J.  Rep.  (n.s.}  Chaac  to. 


first  rehearing  the  cause.  Therefore  it  can* 
not  proceed  on  the  allegation  of  the  party, 
that  the  judgment  was  erroneous.  It  is  said, 
that  the  case  is  new,  and  has  not  before 
been  the  subject  of  decision.  It  would  be 
a  much  stronger  case,  if  the  party  said, 
here  is  a  case  in  which  there  are  authorities, 
and  the  Court  has  come  to  a  wrong  deci- 
sion on  these  authorities ;  he  cannot,  there- 
fore allege  the  infinnity  of  the  judgmenty 
as  a  cause  for  departing  from  the  rule 
against  a  rehearing. 

It  is  said,  that  the  act  of  parliament  has, 
in  this  case,  taken  away  the  appeal  to  the 
House  of  Lords,  and  that  the  Court  should, 
therefore,  in  the  exercise  of  its  discretion, 
permit  a  rehearing.  Without  expressing  any 
opinion  on  the  ftnd  section,  or  whether  a 
rehearing  is  forbidden  by  it,  yet  it  is  clear 
that  it  would  be  a  departure  from  the  prin- 
ciples of  the  act  to  permit  a  rehearing; 
the  act  Itself,  so  far  from  assisting  the  pe- 
titioners, is  against  them.  It  evidently  ap- 
pears to  have  been  the  intention  of  the  act  to 
make  the  proceedings  in  both  courts  similar ; 
it  therefore  directs  the  Court  of  Exchequer 
to  adopt  the  usual  course,  and  rehear  the 
case,  if  necessary,  and  then  to  apply  to  the 
House  of  Lords,  whose  judgment  would 
be  conclusive,  and  not  open  to  discussion 
or  rehearing.  But  here,  the  original  hearing 
would  be  in  the  other  branch  of  the  Court, 
and  it  therefore  permits  the  Vice  Chancellor 
and  Master  of  the  Rolls  to  hear  and  rehear 
the  cause  :  but  it  directs  that  the  order  of 
the  Lord  Chancellor  shall  be  final  and  con- 
clusive to  all  intents  and  purposes.  To 
permit  a  rehearing  would  therefore  defeat 
the  object  of  the  act  of  parliament,  which 
is,  to  put  the  proceedings  on  the  same  foot- 
ing in  both  courts.  Therefore,  without 
expressing  an  opinion  on  the  2nd  section, 
I  think  that  the  circumstances  of  the  case 
are  not  such  as  to  induce  the  Court  to  de- 
part from  the  ordinary  course ;  and  the  act 
of  parliament,  so  far  from  assisting  the  ar- 
gument of  the  plaintiff,  is  against  him. 

The  cases  cited  from  yemoHf  were  not 
strictly  in  the  nature  of  appeals,  and  the 
words  of  the  act  of  parliament  in  those 
cases  were  larger. 

Mr.  Raithby's  note  is  not  very  satisfac- 
tory, and  is  inconsistent  with  what  is  stated 
in  the  text :  besides,  the  language  of  the  act 
of  parliament  is  so  different,  that  it  is  no 
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authority  for  the  present  case.  The  prac- 
tice against  rehearing  in  general  is  now 
well  established,  though  it  would  not  he 
very  wise  to  lay  down  any  strict  rule  on 
the  subject. 

The  House  of  Lords  do  sometimes  per- 
mit parties  to  come  before  them,  for  the 
purpose  of  ordering  something  consistent 
with  a  right  pronounced,  but  not  inconsis- 
tent with  it. 

Therefore,  distnisg  the  petition,  the 
costs  of  the  Attorney  General 
and  trustees  to  be  paid  out  of 
the  estate. 


8T0RET  V.  LORD  GEORGE 
LENNOX. 


M.R. 

July  18,  «7. 
L.C. 

Aug.  4 ; 
Nov.  4,  25. 

Practice* — Pleading — Production  of  Pa-' 
pers — Confidential  Communication — Solicit 
tor  and  Client — Appeal — Staying,  Order, 

A  defendant  is  not  bound  to  disclose  cooi- 
municatians  which  have  taken  place  between 
him  and  his  professional  adviser,  pending  or 
with  reference  to  the  litigation. 

Held,  by  the  Master  of  the  Rolls,  that 
f Aw  exemption  from  discovery  did  not  rx- 
tend  to  communications  made  pending  a  suit^ 
between  a  defendant  and  persons  not  standi 
ing  in  the  relation  of  legal  advisers  to  the 
defendant, 

A,  upon  the  death  of  B,  on  whose  life 
he  had  effected  assurances,  brought  his  aC' 
turn  against  one  of  the  insurance  companies 
for  recovering  the  amount.  The  company 
fled  a  bill  of  discovery  agaisut  A,  alleging 
that  the  insurance  had  been  effected  by  miS" 
representing  the  health  and  habits  of  a,  and 
charged  that  A,  had  in  his  possession,  ^c. 
divers  documents,  ^c, whereby  the  truth  of  the 
matters  m  the  bill  mentioned  would  appear, 
A,  by  his  answer,  admitted  he  had  in  his 
possession  the  documents,  ^c,  mentioned  in 
the  first  schedule  (not  stating  whether  the 
truth  of  the  matters  in  the  bill  would  thereby 
appear');  he  also  stated,  that  he  had  re* 
ceived  information,  that  a  professional  gen^ 
tleman,  on  behalf  cf  one  of  the  companies,  had 
been  obtaining  evidence  as  to  B*s  health  and 
habits,  and  from  that  time  the  defendant 
considered  it  possible  that  the  plaintiffs  and 


the  other  companies  contemplated  to  dispute 
their  liability,  wherefore,  from  that  time  he 
contemplated  bringing  actions  against  them  ; 
the  defendant  also  said,  that  producing  them, 
or  permitting  them  to  be  inspected,  might 
disclose  the  names  of  his  witnesses,  and  the 
evidence  to  be  given.  The  schedule  con* 
tained,  first,  letters  between  the  defendant 
and  his  solicitor ;  secondly,  cases  for  and 
opinions  of  counsel;  and,  thirdly,  letters 
between  the  defendant  and  unprofessional 
persons  relative  to  the  health  of  B  : — Held, 
by  the  Master  of  the  Rolls,  that  the  fair 
inference  was,  that  these  took  place  in  refers 
ence  to  the  litigation,  and  that  the  defendant 
was  bound  to  produce  the  third,  but  not  the 
first  and  second  particulars. 

This  judgment  was  affirmed  on  appeal 
by  the  Lord  Chancellor,  on  the  ground,  that 
the  answer  did  not  contain  a  sufficient  state' 
ment  to  exempt  the  defendant  from  the  ordi^ 
nary  rule  of  production. 

The  execution  of  an  order  to  produce  do* 
cuments,  stayed  on  terms,  pending  an  appeal 
to  the  House  of  Lords. 

This  was  a  motion  for  the  production  of 
certain  letters  and  papers,  admitted  by  the 
answer  of  the  plaintiff  to  be  in  his  posses- 
sion. The  circumstances  of  the  case  were 
as  follows : 

In  July  1882,  the  defendant  being  de- 
sirous of  effecting  an  insurance  with  the 
Pelican  Insurance  Office  on  the  life  of 
Major  Greswolde,  made  the  usual  declara- 
tion required  by  the  office  respecting  his 
health  and  habits ;  on  the  faith  of  this  de- 
claration, a  policy  for  5,000/.  was  granted 
on  the  7th  of  August  1882  ;  on  the  5th  of 
January  1833  Afajor  Ghreswolde  died  at 
Cahir,  in  Ireland.  The  office  refused  pay- 
ment of  the  policy,  and,  in  March  1886, 
the  defendant  brought  an  action  asainst 
the  present  plaintiffs,  who  were  the  direc- 
tors, to  recover  the  amount  due  upon  the 
policy;  the  plaintiffs,  alleging  the  policy  had 
been  improperly  obtained  by  declarations  as 
to  the  health  and  habits  of  Major  G.  which 
were  untrue,  thereupon  filed  their  bill  of 
discovery  in  Chancery  in  aid  of  their  defence 
to  the  action.  The  bill  contained  the  usual 
chaVge,  that  the  defendant  had  in  his  pos- 
session or  power  divers  deeds,  certificates 
of  medical  men,  documents,  accounts, 
books,  papers,  and  writings,  whereby  the 
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truth  of  the  matten  and  things  in  the  bill 
mentioned  would  appear,  and  prayed  that 
the  defendant  might  set  forth  a  list  of 
those  documents,  and  leave  them  in  the 
hands  of  his  clerk  in  court,  for  the  usual 
purposes.  In  answer  to  this  charge,  the 
defendant,  by  his  answer,  said,  **  that  he 
had  in  his  possession  the  several  letters 
and  other  papers,  mentioned  in  the  first 
Bchedule  to  his  answer,  which  he  prayed 
might  be  taken  as  part  thereof,  but  he  said, 
that  on  or  about  the  9th  of  February  1838," 
(which  was  a  little  more  than  a  month 
after  the  death  of  Major  Greswolde,)  **  he 
received  a  letter,  dated  the  5  th  of  February, 
containing  information,  that  since  the  death 
of  Major  Greswolde,  a  professional  gen- 
tleman from  London  had,  on  behalf  of 
some  or  one  of  the  insurance  companies, 
with  whom  policies  of  insurance  had  been 
effected  on  the  life  of  Major  G.,  been  at 
Cahir  in  Ireland,  for  the  purpose  of  ob- 
taining evidence  as  to  the  health  and  habits 
of  Major  G.,  and  the  defendant,  from  that 
time,  by  reason  of  that  information,  con- 
sidered it  possible  that  the  plaintiffs  and 
the  other  insurance  companies  with  whom 
policies  had,  on  the  defendant's  behalf, 
been  effected  on  the  life  of  the  said  Major 
Greswolde,  had  it  in  contemplation  to  dis- 
pute their  liability  to  pay  the  defendant ; 
wherefore  the  defendant,  from  that  time 
down  to  the  time  at  which  he  brought  his 
action  i^inst  the  plaintiffs,  and  actions 
against  the  other  companies  aforesaid,  con- 
templated bringing  actions  against  them, 
to  compel  them  to  pay  their  several  poli- 
cies if  they  should  refuse  doing  so."  The 
answer  then  stated,  ''  that  the  several  let- 
ters and  papers,  mentioned  and  enumerated 
in  the  first  schedule,  were  and  contained 
information  furnished  to  the  defendant,  as 
to  evidence  which  could  be  procured  or 
given  on  the  defendant's  behalf  against  the 
plaintiffs  and  the  other  insurance  compa- 
nies :  and  that  producing  the  same  or  any 
part  of  them  to  the  plaintiffs,  or  permitting 
the  plaintiffs  to  inspect  the  same,  or  any  of 
them,  migkt  disclose  the  names  of  witnesses 
intended  to  be  examined,  and  evidence  in- 
tended to  be  given  on  behalf  of  the  defen- 
dant, in  his  action  against  the  plaintiffs^ 
and  the  other  actions  aforesaid,  and  in  the 
present  suit.  And  the  defendant  submitted, 
he  ought  not  to  be  compelled  to  produce 


any  of  the.  letters  and  papers  mentioned 
and  enumerated  in  the  first  schedule." 
The  answer  then  stated,  that  the  defendant 
had' in  his  possession,  exclusive  of  those 
mentioned  in  the  first  schedule^  the  several 
particulars  mentioned  and  enumerated  in 
the  second  schedule  to  his  answer,  which 
he  prayed  might  be  taken  as  part  thereof^ 
and  save  as  aforesaid,  and  excepting  the 
same  particulars  mentioned  and  enume* 
rated  in  the  schedules  to  his  answers  an- 
nexed, he  had  not,  and  to  the  best  of  his 
recollection  and  belief,  never  had  in  his 
possession  or  power,  or  in  the  possession 
or  power  of  his  solicitors  or  agents,  any 
deeds  or  deed,  documents  or  document* 
certificate  or  certificates  of  medical  men, 
accounts  or  account-book  or  books,  letter 
or  letters,  papers  or  paper,  or  writing  or 
writings,  relating  to,  or  touchirig  or  con- 
cerning the  matters  in  the  said  bill  of  com- 
plaint mentioned,  or  any  of  those  matters, 
whereby  the  truth  thereof,  or  of  any  of 
them,  would  appear."  Upon  examining  the 
list  of  papers  contained  in  the  first  sche- 
dule, it  appeared  they  consisted  of,  first, 
letters  written  to  the  defendant  from  hia 
solicitors,  or  one  of  them ;  secondly,  state- 
ments made  for  the  opinion  of  counsel, 
and  their  opinions  theireon ;  thirdly,  letters, 
statements,  and  certificates,  relative  to  the 
health  of  Major  Greswolde,  written  or  sent 
to  the  defendant  by  Mr.  Callow,  Mr.  Knott, 
and  Major  Radcliff*e,  and  other  persona  not 
employed  by  the  plaintiff'as  legal  advisers. 
In  the  second  schedule  were  comprised 
letters  to  the  defendant  from  his  solicitoft 
a  bond  and  deed  of  covenant  given  to  the 
defendant  by  Major  G.,  to  secure  11|000/* 
and  interest,  the  policy  of  assurance,  and 
other  documents  of  no  great  importance. 

Mr,  PemberUmt  on  behalf  of  the  plaintiffst 
now  moved  for  the  production  of  the  letr 
ters,  8rc.  in  both  schedules. 

Mr.  Kmdersley,  contrkf  resisted  the  pro* 
duction  of  those  contained  in  the  first  sche- 
dule.— ^He  argued  as  follows: — ^The  right 
of  the  plaintiflTs  to  the  production  of  docu- 
ments, &c.,  in  the  defendant's  possessioo» 
is  subject  to  several  exceptions :  thus, 
confidential  communications  between  a  de-> 
fendant  and  his  solicitor,  made  in  that 
relation,  either  during  a  cause,  or  with 
reference  to  it,  though  previous  toitfcom* 
mencement,  or  with  a  view  to  it,  are  pro* 
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tected,  and  the  Court  will  net  order  their 
production — Hughes  y*  Biddulph{l)\  bui 
some  of  the  letters  in  question  are  not  be* 
tween  the  defendant  and  his  solicitor ;  it  is 
therefore  unnecessary  as  to  them  to  refer  to 
the  other  cases,  similar  to  that  of  Hughes  v, 
Biddulph.  A  second  exception  is  that  of  let-' 
terst&c.  between  the  attorney  or  solicitor  in 
the  cause  and  third  parties,  containing  evi- 
dence to  be  used  in  the  cause,  and  where  the 
plaintiff  cannot  shew  any  interest  in  these 
documents,  &c.  In  Walker  v.  Wtldman  (2) 
letters  had  been  written  by  the  defendant 
and  her  son  to  her  solicitor :  the  Vice  Chaui- 
cellor  (Sir  J,  Leach)  there  "  considered 
that  the  protection  extended  not  merely 
to  communications  made  pending  an  action 
or  suit,  but  to  every  communication  made 
by  a  client  to  counsel,  or  attorney  or  soli- 
citoTf  for  professional  assistance ;"  and  he 
held,  that  the  protection  was  the  same,  whe* 
ther  the  client  communicated  directly  with 
his  professional  adviser,  or  through  Uie  in- 
tervention of  a  third  person.  The  case  of 
Cwrlmgyr.Perfing{<^)  was  very  like  the  pre- 
sent* In  that  case,  the  allegation  was,  that 
the  vendor  of  a  life  annuity  knew  at  the 
time  of  the  sale  that  Luttrel,  whose  life  was 
insured,  intended  to  proceed  to  the  un- 
healthy settlement  of  Sierra  Leone.  The 
solicitor  of  the  defendant  had,  after  the  dis- 
pute had  arisen,  corresponded  witli  Luttrel ; 
on  a  motion  for  the  production  of  that 
oorreapondence,  Sir  C.  C.  Pepys  decided, 
that  the  plaintiff  was  not  entitled  to  it,  "the 
correspondence  having  taken  place  aAer 
the  dispute,  which  was  the  subject  of  Itti* 
gation,  had  arisen  between  the  parties, 
farmed  no  fori  of  the  pkuntiff's  title^  and 
thai  the  plaintiff  was  not  entitled  to  the 
inspection  of  it.  If  (said  His  Honour) 
the  right  of  mspecting  documents  were 
carried  to  the  length  contended  for  by 
the  plaintiff,  it  would  be  impossible  for 
a  defendant  to  write  a  letter  for  the  pur- 
pose of  obtaining  information  on  the  sub* 
ject  of  the  suit,  without  the  liability  of 
having  the  materials  of  his  defence  dis- 
closed to  the  adverse  party."  The  mo-* 
tion  was  there  refused  with  costs.  That 
cue  corresponds  with  the  present;   for 

(1)  4  Rum.  190. 
(«)  6  Mad.  47. 

(d)  f  M.  &  R.  360;  •.  0.  4  Liw  J.  Rep.  (n.s.) 
Chsnc  80. 


here  all  the  correspondence,  &c.  took  place 
after  the  9th  of  February  18Sd,  when 
the  defendant  had  notice  that  the  offices 
intended  to  dispute  their  liability.  Preston 
V.  Carr{4f)  is  important,  on  account  of  the 
judgment  of  Alexander,  C.B.  *'  I  consider 
(said  his  Lordship)  the  parties  are  not  en- 
titled to  a  production  of  the  letters  of  the 
witnesses  or  their  statements  ;  and  I  think 
tliey  are  not  now  entitled  to  be  furnished 
with  the  names  of  those  witnesses ;  it  will 
be  sufficient  that  they  should  be  informed 
of  them  in  time  for  cross-examination. 
All  the  rules,  with  respect  to  the  publica- 
tion of  depositions,  are  decidedly  in  oppo- 
sition to  the  production  to  the  plaintiff  of 
what  are  probably  the  statements  of  the 
facts,  which  the  witnesses  will  be  able  to 
prove,  and  this  would  not  be  evidence  if 
produced.  I  think,  also,  that  the  plaintiff 
is  not  entitled  to  the  production  of  any 
documents  relating  to  facts  or  circum- 
stances occurring  since  the  institution  of 
the  suits"  In  Bolton  v.  the  Corporation  of 
Liverpool (6),  the  Vice  Chancellor  stated, 
*'  that  Lord  Eldon,  when  his  attention  was 
expressly  called  to  the  point,  was  of  opi- 
nion, that  communications  between  a  party 
and  his  solicitor  in  the  progress  of  the 
cause,  or  with  reference  to  the  cause,  pre** 
vious  to  its  being  instituted,  ought  not  to 
be  divulged ;"  and  it  appeared  to  his  Honour 
the  Vice  Chancellor,  that  there  was  no 
sound  distinction  between  a  communica- 
tion made  by  a  party  to  his  solicitor  during 
the  progress  of  the  suit,  or  with  reference 
to  the  suit,  immediately  previous  to  its 
being  instituted,  and  a  statement  made  by 
the  solicitor  to  counsel  under  the  same  cir- 
cumstances." That  case  is  an  express 
authority  for  the  defendant,  that  he  is  not 
liable  to  produce  the  cases  submitted  for 
the  opinion  of  counsel  after  the  insur- 
ance offices  had  refused  payment.  Lord 
Brougham,  in  the  case  last  cited,  affirmed 
the  decision  of  the  Vice  Chancellor  (6), 
The  distinction,  as  to  cases  submitted  for 
counsel,  appears  to  be  this :  if  they 
are  prepared  before  litigation  is  contem-t 
plated,  the  defendant  is  bound  to  produce 
them,  but  if  post  litemmotam^  they  are  pro* 

(4)  1  You.  k  Jer.  179. 

(5)  3  Sim.  488. 

(6)  1  Myl.  5c  K.  88  ;  «.  c.  1  Law  J.  Rep.  (n.s.) 
ChADO.  166, 
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tected,  whatever  may  be  their  nature.  This 
very  case  has  been  lately  decided  in  the 
Exchequer,  in  a  suit  between  the  present 
defendant  and  the  Economic  Insurance 
Office  (7).  The  case  was  precisely  similar 
to  the  present,  and  arose  on  another  policy 
effected  by  the  defendant  on  the  life  of 
Major  Greswolde.  The  defendant  having 
brought  an  action  for  the  recovery  of  the 
money,  the  defendants  at  law  filed  a  bill 
in  the  Exchequer  for  a  discovery,  which, 
in  substance,  was  the  same  as  the  present 
bill.  The  answer  and  schedules  were  si- 
milar to  the  present.  The  motion  in  the 
Exchequer,  to  produce  these  very  docu- 
ments, was  argued  by  Mr.  Swanston  on  one 
side,  and  Mr.  Temple  on  the  other  ;  the 
case  stood  over  ;  and  the  Chief  Baron,  oA 
the  9th  of  July,  gave  judgment,  by  which 
he  declared,  that  they  ought  not  to  be  pro- 
duced ;  on  reason  and  principle,  therefore, 
the  plaintiflT  is  not  bound  to  produce  the 
documents  in  the  first  schedule. 

Mr.  PetnberUmt  in  reply. — This  is  by 
far  the  most  important  motion  that  has 
come  before  the  Court  ;  and  unless 
the  principle  of  all  former  decisions  is 
to  be  overruled,  it  is  impossible  that 
the  Court  can  refuse  to  order  the  pro- 
duction of  the  documents  in  question. 
First,  considering  it  without  reference  to 
the  decision  in  the  Court  of  Exchequer, 
on  what  principle  does  a  court  of  equity 
give  a  discovery  ?  It  is  because  a  plaintiff 
has  a  right  to  sift  the  defendant's  con- 
science, to  know  everything  he  knows,  to 
have  his  belief  as  to  every  fact,  and  to  test 
the  truth  of  his  statements  and  belief,  by 
an  examination  of  all  the  documents  in  his 
possession.  A  plaintiff  has  a  right  to  know 
everything  the  defendant  knows,  believes, 
or  even  has  a  suspicion  of;  and  he  has  a 
right  to  a  discovery  of  all  the  sources  from 
which  the  truth  of  those  facts  and  circum- 
stances may  be  ascertained.  He  has  a 
right  to  substitute  the  admissions  of  the 
defendant  for  evidence  he<«ould  procure 
from  others:  in  truth,  there  is  but  one 
exception.  It  is  necessary  to  have  the 
advice  of  legal  persons,  and  it  is  because 
a  party  cannot  make  his  defence  except 
through  an  attorney  or  solicitor,  and  because 
it  is  essential  for  his  defence  of  the  suit, 
(and   confidential   communications   would 

(7;  Btfber  v.  Lord  G.  Lennox,  unreported. 


Otherwise  be  prevented,)  that  professional 
communications  pending  the  suit  are  pro- 
tected ;  all  other  agents  are  excluded  from 
this  privilege,  let  them  fill  the  most  sacred 
relations  in  life,  as  a^  father,  son,  husband, 
or  wife ;  yet,  because  it  is  not  necessary  to 
employ  them  in  a  defence  of  an  action  or 
suit,  they  are  not  privileged.  In  Bolton  v. 
the  Corporation  of  Liverpool^  the  question 
was,  as  to  documents  which  passed  between 
the  defendant  and  his  professional  advisers, 
with  reference  to  a  litigation  then  pending. 
In  Preston  v.  Carr^  the  letters  were  of  two 
descriptions:  first,  between  client  and  so- 
licitor, with  reference  .to  the  litigation  then 
pending,  and  afVer  the  bill  filed ;  and  the 
second,  between  the  solicitor  and  persons 
from  whom  inquiries  were  made  after  the 
institution  of  the  suit  and  after  answer. 
Curling  v.  Perring  is  the  only  case  which 
has  any  analogy  to  the  present  case ;  but 
it  is  clear  that  Lord  Cottenham  could  never 
have  used  the  words  which  are  attributed 
to  him;  he  could  never  have  said,  "that 
the  letters  formed  no  part  of  the  plaintiff's 
title ;"  no  such  question  could  have  arisen. 
If  you  asked  a  discovery  of  facts,  to  aflRsct 
the  defendant  with  notice,  and  communi- 
cations are  inquired  after,  because  they 
establish  that  notice,  it  could  not  be  pre- 
tended that  the  production  of  these  do- 
cuments would  evidence  the  title.  Here,  it 
is  represented  that  they  contain  declarations 
of  the  habits  of  life  of  Major  Greswolde; 
and  the  circumstances  attending  his  death  ; 
it  is  not  on  any  ground  of  shewing  our  title 
that  we  claim  to  see  them.  It  is  quite  dis- 
tinct from  the  question  of  title-deeds, 
which  stand  on  a  principle  peculiar  to 
themselves.  To  say  that  the  plaintiff  can- 
not see  these  letters  and  documents,  be- 
cause they  form  no  part  of  his  title,  is  to 
say  that  he  has  no  right  of  a  discovery  at 
all ;  for  what  title  has  a  plaintiff  in  the 
defendant's  admissions?  Suppose  a  bill 
filed  to  set  aside  a  contract,  on  the  ground 
of  a  misrepresentation,  and  that  the  de- 
fendant had  in  his  possession  valuations 
of  surveyors  and  letters  of  his  steward,* 
would  it  be  a  sufficient  ground  for  re- 
fusing their  production,  to  say  that  they 
formed  no  part  of  the  plaintiff's  title? 
The  order  for  production  in  this  case  may 
be  supported  consistently  with  authority 
and  principle.     If  you  employ  a  solicitor 
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for  the  parpotes  of  the  defence,  the  com* 
municatioris  must  take  place,  and  the  in- 
quiries he  makes  for  the  purpose  of  ad- 
vising bis  client  are  within  the  exception 
to  the  principle.  You  cannot  call  on  the 
solicitor  to  answer  any  of  those  circum- 
stances ;  he  would  say,  **  I  am  not  at  liberty 
to  reveal  that  which  comes  to  ray  know- 
ledge in  my  confidential  character ;"  but 
there  is  a  diflference,  where  the  defendant 
himself  has  obtained  the  information.  Sup- 
pose a  plaintiflf  were  to  ask  the  defendant, 
*'Did  you  not  see  your  brother  on  a  parti- 
cular day,  when  he  stated  to  you  that  he 
had  become  a  drunkard  ?"  could  he  demur 
on  the  ground,  that  it  was  part  of  the  ma- 
terials of  his  defence  ?  Could  he  then  demur, 
if  that  information  had  been  obtained  by 
means  of  a  correspondence  ?  Information,  in 
reference  to  a  suit,  is  never  protected,  ex- 
cept in  a  case  of  the  solicitor,  or  a  party 
sustaining  a  confidential  character ;  in  truth, 
answers  are  now  so  skilfully  prepared,  that 
it  is  impossible  to  use  them ;  and  the  only 
useful  information  is  obtained  by  the  pro- 
duction of  the  documents  comprised  in  the 
schedules.  In  this  case,  it  does  not  ap- 
pear that  litigation  was  in  actual  contem- 
plation ;  the  defendant  says,  that  he  consi- 
dered it  possible  that  the  plaintiffs  had  it 
in  contemplation  to  dispute  the  liability  to 
pay  the  defendant.  The  answer  in  the 
Exchequer  differs  from  the  one  in  this 
court ;  the  terms  of  the  former  were  much 
stronger;  the  defendant  there  said,  he 
thought  it  **  probable*'  that  the  plaintiffs 
would  dispute  their  liability,  and  that  the 
inspection  of  the  documents  *'  would"  dis- 
close the  names  of  witnesses;  here  the 
expressions  are,  "he  considered  it  possi' 
ble"  and  that  it "  might"  disclose  the  names 
of  the  witnesses. 

Lord  Lanodale  said,  that  the  import- 
ance of  this  case  could  not  be  put  too 
highly,  and  that  he  would  carefully  consi- 
der it.  He  instanced  the  case  of  under- 
writers, and  an  action  being  brought  on 
the  policy,  could  (said  his  Lordship)  letters 
written  by  the  captain,  crew,  or  agent 
abroad,  to  the  insurer,  as  to  the  state  of 
the  ship,  be  protected,  on  the  ground  of 
the  insurers  having  no  interest  in  them  ? 
In  the  case  of  a  creditor  proceeding  at  law 
after  xeceipt  of  his  debt,  and  there  being 


no  evidence  of  pa3rment,  a  court  of  equity 
would  prevent  his  recovery,  by  an  appeal 
to  his  conscience — by  a  discovery  on  oath, 
not  only  of  what  he  knew,  but  of  what  he 
believed  or  suspected.  It  has  been  thought 
right  (continued  his  Lordship,)  to  make 
some  exceptions  to  the  rule,  which,  how- 
ever, extended  very  little,  if  any,  beyond 
the  confidential  communications  between 
solicitor  and  client;  however,  I  am  not 
certain  that  it  has  not  gone  a  little  beyond. 
In  the  course  of  the  proceedings  it  struck 
me,  that  this  case  did  not  come  within  the 
exceptions.  The  defendant  has,  however, 
produced  an  authority  to  the  contrary;  I 
Will,  therefore,  look  into  the  cases.  On 
principle,  I  do  not  see  any  reason  why 
anything  known  should  be  concealed ;  I  do 
not  think  that  justice  would  be  done,  with- 
out laying  naked  the  heart  of  the  party.  I 
will,  however,  look  into  the  cases. 

July  27. — Lord  Lanodale. — In  the 
case  of  Storey  v.  Lord  G,  Lennox,  I  have 
looked  into  the  papers  and  the  authorities 
on  the  subject.  The  motion  was  for  the 
production  of  certain  papers,  which  the 
defendant  admitted  to  be  in  his  possession. 
— [His  Lordship  stated  the  facts  of  the 
case,  and  continued] — On  examining  the  list 
of  papers  contained  in  the  first  schedule,  it 
appears  they  consist,  first,  of  letters  to  the 
defendant  from  his  solicitors,  or  one  of 
them ;  secondly,  statements  made  for  the 
opinion  of  counsel,  and  their  opinions 
thereon;  thirdly,  letters,  statements,  and 
certificates  written  or  sent  to  the  defendant, 
by  persons  not  employed  by  the  plaintifiT 
as  his  legal  advisers. 

The  question  is,  whether,  under  the  cir- 
cumstances of  this  case,  the  plaintiff  is  to 
be  protected  from  the  production  of  those 
papers,  or  any  of  them.  From  the  mode 
of  proceeding  at  common  law,  a  man  with 
a  full  knowledge  of  facts,  which  shew  the 
truth  or  justice  of  the  case,  may,  by  con- 
cealing those  facts  within  his  own  breast, 
and,  merely  for  want  of  disclosure  or  want 
of  evidence,  succeed  in  recovering  a  de- 
mand which  he  knows  to  be  satisfied,  or 
in  resisting  a  demand  he  knows  to  be  just; 
this  conduct,  by  a  court  of  equity,  is  consi- 
dered against  conscience,  and  it  therefore, 
to  protect  a  party  from  being  oppressed, 
enables  him  to  obtain  from  his  adversary^ 
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a  discovery  of  facto  within  his  knowledge, 
by  filing  a  bill ;  and,  by  the  general  rule, 
the  defendant  to  a  proper  bill  of  discovery 
is  bound  to  make  a  complete  disclosure  of 
everything  he  knows  or  believes  in  regard 
to  the  matters  in  question ;  according  to 
the  general  rule,  he  is  not  to  withhold  any- 
thing. Almost  every  bill  of  discovery  con- 
tains a  charge  like  this,  that  the  defendant 
has  in  his  possession  or  power,  papers  re- 
lating to  the  matters  in  question,  and  calls 
on  the  defendant  to  set  forth  either  the 
contents  of  the  papers,  or  a  list  of  the 
papers,  in  order  for  their  production  ;  and, 
by  the  general  rule,  the  defendant  is  bound 
to  produce,  as  part  of  the  discovery  he  is 
desired  to  make,  and  to  complete  his  an* 
swer,  which  would  otherwise  be  imperfect, 
all  the  papers  he  admits  to  be  in  his  pos- 
session, and  relating  to  the  matters  in  ques- 
tion. There  being  no  doubt  as  to  the  ge- 
neral rule,  the  questions  that  occur  arise 
on  the  exceptions  to  the  rule,  and  these  I 
shall  not,  on  the  present  occasion,  consider 
further  than  appears  to  be  necessary  for 
the  determination  of  the  present  case.  It 
has  been  considered  so  important,  that  a 
man  shall  take  legal  advice,  and  communi- 
cate with  his  legal  adviser  freely  and  with- 
out apprehension  of  consequences  hurtful 
to  himself,  that  it  has  been  held,  and  now 
settled,  that  he  is  not  bound  to  disclose  the 
legal  advice  he  may  get,  or  even  the  com- 
munications he  made  ;  he  might  take  his 
legal  advice,  with  reference  to  the  matters 
in  litigation,  either  before  or  afler  the  liti- 
gation has  commenced.  In  the  case  of 
IValker  v.  Wildman^  Sir  John  Leach  seems 
to  have  thought  the  protection  against  dis- 
covery extended  to  every  communication 
made  by  the  client  to  his  counselor  solicitor 
for  professional  assistance ;  but  the  propo- 
sition, to  that  extent,  does  not  appear  to 
have  been  warranted  by  former  decisions, 
or  acted  upon  subsequently.  In  Preston 
y.  Carr^  in  the  Exchequer,  the  Court  or- 
dered the  production  of  cases  laid  before 
counsel  for  opinion,  on  facts  touching  the 
contract  in  question  in  the  cause,  and 
there  Lord  Chief  fiaron  Alexander  stat- 
ed, "He  could  not  accede  to  the  pro- 
position that  the  privilege  of  an  attorney  is 
the  privilege  of  the  client  to  the  extent 
that  the  client  himself  may  avail  himself  of 
that  privilege  to  avoid  discovering  com- 


munications which  had  passed  between 
him  and  the  solicitor.  In  Hughes  v.  Bid^ 
dulphj  before  Lord  Lyndhurst,  and  in  Gar- 
land  V.  Scott  {S),  before  the  Vice  Chancel- 
lor, the  protection  was  extended  only  to 
communications  made  either  during  the 
progress  of  the  cause,  or  with  reference  to 
it  previously  to  ito  being  instituted.  In 
Fent  V.  Pacey  (9),  the  defenditnt  had  seve- 
ral letters  written  to  him  by  his  solid  ton 
The  protection  was  confined  to  one  written 
after  the  dispute  had  arisen,  with  a  view 
to  take  the  opinion  of  counsel  on  matters 
which  became  the  subject  of  the  suit.  In 
Bolton  V.  the  Corporation  of  Liverpool^  the 
protection  was  refused  as  to  two  cases 
prepared  without  reference  to  the  existing 
proceedings,  but  granted  as  to  cases  pre- 
pared with  reference  to  proceedings  in  con- 
templation, or  to  the  existing  proceedings, 
and  as  to  certain  documente  evidencing  the 
title  of  the  defendant.  In  the  case  of  BeU- 
wood  v.  WetherelH\0\  Lord  Abinger  is 
reported  to  have  said  that  he  did  not  think 
that  the  decision  in  the  case  of  Bolton  v. 
the  Corporation  of  Liverpool^  vfhich  ordered 
the  production  of  cases  not  prepared  with 
reference  to  the  existing  proceedings,  "was 
warranted  by  the  cases  which  were  made 
the  foundation  of  it,  and  that  he  would 
have  decided  differently,  and  would  not 
have  allowed  the  production  of  those 
documents."  Afler  consulting  all  the  au- 
thorities I  have,  I  cannot  concur  in  that 
censure  of  the  case  of  BoUon  v.  the  CorpO' 
ration  of  Liverpool,  and,  indeed,  I  am  rather 
of  opinion,  that,  consistently  with  the  au- 
thorities, the  protection  against  production 
might  have  been  confined  to  narrower 
limits  than  it  was  in  that  case.  Subse- 
quently to  that  case,  the  case  of  Curling  v. 
Perring  occurred  in  this  court :  there  the 
protection  was  afforded  to  information  from 
the  client,  after  the  suit  had  been  com- 
menced, and  with  reference  to  the  subject- 
matter.  It  is  manifest,  the  protection  from 
discovery  that  is  afforded  in  these  cases, 
is  founded  on  the  necessity,  or  supposed 
necessity,  of  exempting  a  party  litigant,  or 
contemplating  litigation,  from  all  restraint 
or  apprehension  of  consequences  in  his 

(8)  3  Sim.  396.      • 
(9)4  Rau.  193. 

(10)  1  You.  &  Cot.  f  19  ;  s.  c.  4  Law  J.  Rep. 
({!.§.)  Ezch.  Eq.  f3. 
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easf^aytoent  id^  or  fsommimtcadons  with, 
bis  le^  agents  ia  palaiion  to  matters  in 
dispale.  Sir  John  Leaofa,  in  Walker  t. 
WUdmamj  considered,  and  I  think  correctly, 
that  the  protection  would  extend  to  the 
case  in  whidi  the  client  comnranicated  with 
a  professioiiBl  advise,  through  the  inter- 
Tention  of  a  third. person;  if  such  third 
person  was  an  interpreter,  there  could  he 
no  donbt  of  it.  Lord  Cottenham,  in  Cttr- 
A^  r.  Perrmg^  extended  it  to  the  case 
where  information  was  obtained  by  the 
solicitor  from  a  third  person ;  but  I  am  not 
aware  of  any  instance  in  which  the  protec* 
tion,  on  the  ground  of  confidence,  has  been 
extended  to  other  communications  than 
cornmunications  made  by  the  agency  of 
professional  advisers.  In  the  case  of 
Cfreencugh  v.  Qa$kell  (ll)f  in  which  case, 
however,  the  information  wa^  sought  from 
the  solicitor  himself,  and  not  from  the  party, 
Lord  Brougham,  who  had  decided  the  case 
of  BolUm  V.  the  Corporation  of  Liverpool^ 
in  conformity  with  the  opinion  of  the  Vice 
Chancellor,  addressing  himself  to  this  sub- 
ject, says,  ''The  principle  has  been  acted 
upon,  that  evea  the  party  himself  cannot 
be  compelled  to  disclose  his  own  statements 
made  to  his  counsel  or  solicitor  in  the  suit 
pending,  or  with  reference  to  that  suit 
when  in  contemplation.  But  the  party 
has  no  general  privilege  or  protection ;  he 
is  bound  to  disclose  all  he  knows,  and  be- 
lieves, and  tiuiJKS»  respecting  bis  own  case ; 
and  the  authorities,  therefore,  are,  that  he 
must  disclose  all  the  cases  he  has  laid  be- 
fore counsel  for  their  opinion,  unconnected 
with  thesuit  itself  ;*'-i-and  further,  "tocom- 
pel  a  party  himself  to  answer  upon  oath, 
even  as  to  his  belief  or  his  thoughts,  is  one 
thing;  nay,  to  compel  him  to  disclose  what 
he  has  written  or  spoken  to  others,  not  be- 
ing his  professional  advisers^  is  competent 
to  the  party  seeking  thediscovery ;  for  such 
communications  are  not  necessary  to  the 
conduct  of  judicial  business,  and  the  de- 
fence or  prosecution  of  men's  rights  by 
the  aid  of  skiUVd  persons." 

In  applying  the  rule,  to  be  collected  from 
the  auuiorities,  to  the  present  case,  we 
must  distinguish  the  statements  for  the 
opinion  of  counsel,  and  the  letters  of  soli- 
citors, from  the  other  papers.  With  respect 
to  the  statements  for  the  opinion  of  coun- 
(11)  lMy1.&K.98. 
New  Seriu,  VI.— >Chanc. 


seU  I  think  the  protection  of  the  defendant 
froot  this  production  depends  on  the  ques- 
tion, whether,  having  regard  to  the  cir- 
cumstances of  this  case,  they  are  to  be 
considered  as  having  been  nmde  with  re- 
ference to  the  proceedings  aflerwards  in- 
stituted against  the  platntifTs. 

The  circumstances,  are  these :  —  The 
claim  of  the  defendant  on  the  plaintifli, 
arose  on  the  death  of  Major  Greswolde;  at 
the  same  time  he  acquired  claims  of  pre- 
cdsely  the  same  kind  against  other  insurance 
companies.  He  soon  afterwards  heard  that 
inquiries  were  on  foot  respecting  the  health 
and  habits  of  Major  Greswolde.  He  does 
not  say,  these  inquiries  were  instituted  by 
the  plaintiffs ;  but  he  says,  by  some  or 
one  of  the  companies.  The  plaintiffs  might 
be  among  themu  In  consequence  of  the 
information  he  received,  he  says,  he  con- 
sidered it  possible  that  the  plaintiffs  and 
the  other  persoiis  who  had  granted  policies 
would  dispute  his  claim*  and  he  contem- 
plated bringing  actions  to  compel  them  to 
pay  if  they  refused.  He  has  not  said  that 
either  the  statement  for  the  opinion  of 
counsel  or  the  letters  of  the  solicitors  were 
prepared  or  written  in  reference  to  his  ac- 
tion against  the  plaintiffs;  but  I  think, 
nevertheless,  the  fair  inference  from  the 
expressions  used  is,  that  the  statement  and 
the  letters  were  prepared  and  written,  not 
exclusively  widi  reference  to  the  plaintiff^' 
proceedings  against  the  defendant,  but  with 
reference  to  them  in  connexion  with  pro- 
ceedings against  other  parties;  and  on  that 
ground,  I  think,  on  the  authority  of  the 
cases  I  have  mentioned,  the  defendant  is 
not  bound  to  produce  those  statements  and 
letters. 

But  the  other  letters  mentioned  in  the 
schedule,  and  for  which  protection  is  also 
sought,  are  letters  addressed  to  the  defen- 
dant personally,  by  persons  with  whpm  it 
does  not  appear  he  stood  in  any  confidential 
relation  whatever;  and  I  am  of  opinion, 
that  the  defendant  is  not,  on  any  ground  of 
confidence  or  confidential  relation,  protect- 
ed from  producing  those  letters  or  any  of 
them,  or  the  certificates  in  the  schedule ; 
but  as  to  those  and  the  other  documents, 
the  defendant  says  they  are,  and  contain 
information  fdrnished  to  the  defendant,  as 
to  evidence  which  can  be  procured  or  given 
on  the  behalf  of  the  defendant  against  the 
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plaintiflTs  and  t,be  other  insurance  offices ; 
and  that  producing  them  or  any  of  them 
to  the  plaintiffs,  or  permitting  them  to  in- 
spect Uiem,  might  disclose  the  names  of 
witnesses  intended  to  be  examined,  and 
evidence  intended  to  be  given  in  the  action 
of  the  defendant  against  the  plaintiffs ;  and 
it  is  added,  in  the  present  suit,  though  on  a 
bill  for  discovery  only,  no  evidence  can  be 
given. 

In  the  case  of  PresUm  v.  Carr,  the  plain- 
tiff sought  the  production  of  letters,  which 
the  defendant,  in  his  answer,  stated  to  con- 
tain information  he  sought  for,  after  the 
commencement  of  his  action,  as  to  evidence 
which  he  could  adduce  at  the  hearing  of 
the  cause,  and  as  to  the  evidence  which 
could  be  given  by  the  writers  of  the  letters 
on  the  particulars  therein  mentioned ;  and 
the  defendant  submitted,  he  was  not  bound 
to  produce  them,  because  they  might  dis- 
close the  names  of  his  witnesses,  and  to 
some  extent  the  nature  of  his  proofs,  and 
because  they  did  not  contain  any  informa- 
tion which  could  support  the  plaintiff's  bill, 
so  fiir  as  the  same  was  opposed  by  the  an- 
swer. Chief  Baron  Alexander,  in  giving 
his  judgment  in  that  case,  contented  him- 
self with  saying,  that  in  that  case,  he  con- 
sidered the  plaintiff  was  not  entitled  to  a 
production  of  letters  from  the  witnesses, 
or  their  statements,  and  that  he  was  not 
entitled  to  be  furnished  with  the  names  of 
the  witnesses.  This  case  is  different  to  that 
of  Preston  v.  Carr,  The  letters  here  are 
not  in  answer  to  inquiries  instituted  af^er 
the  commencement  of  the  action,  as  to  the 
evidence  which  the  defendant  can  adduce 
at  the  hearing,  or  as  to  the  evidence  which 
may  be  given  by  the  writers  of  the  letters ; 
and  it  is  not  sworn  that  they  contain  no  in- 
formation in  regard  to  the  plaintiff's  case, 
so  far  as  the  same  is  opposed  by  the  an- 
swer. The  defendant  only  says,  that  the 
letters  may  disclose  the  names  of  the  wit- 
nesses and  evidence ;  and  so,  indeed,  may 
e  verv  discovery  which  a  defendant  may  give : 
in  telling  the  truth,  which  he  is  bound  to  do, 
he  may  incidentally  discover  to  the  plain- 
tiff that  which  may  enable  the  plaintiff  to 
learn  the  names  of  witnesses  and  the  nature 
of  the  evidence ;  and  if  this  ground  could 
be  regarded  by  the  Court  as  sufficient  for 
resisting  a  discovery,  one  of  the  most  use- 
ful parts  of  the  jurisdiction  of  a  court  of 


equity  would  be  lost  It  occurs,  that  a 
plaintiff  has  frequently  in  bills  of  discovery 
to  ask  the  defendant  when,  where,  and  ia 
whose  presence  particular  transactions  took 
place  ;  he  must  know,  and  cannot  protect 
himself  by  saying,  that  to  teU  in  whose 
presence  the  transactions  took  place,  would 
disclose  the  names  of  witnesses ;  and  I  am 
of  opinion,  the  defendant  cannot  protect 
himself  from  producing  the  letters  or  mat- 
ters in  question,  because  they  may  inciden- 
tally disclose  the  names  of  the  witnesses. 
The  order  will  therefore  be,  to  produce 
the  letters,  papers,  and  writings  mentioned 
and  enumerated  in  the  1st  schedule,  other 
than  the  letters  written  to  him  by  the  soli- 
citors or  either  of  them,  the  statement  pre« 
pared  for  the  opinion  of  counsel,  and  the 
opinion  of  counsel  themselves. 

Nov.  4. — ^The  defendant  appealed  from 
this  decision,  which  now  came  on  to  be 
heard  before  the  Lord  Chancellor. 

Mr.  Swamtcn  and  Mr*  Lovait  for  the 
defendant. 

Mr,  Wigram  and  Mr,  Richards^  contra. 

Mr,  Smanston,  in  reply  (12). — The  only 
additional  case  cited,  was  JViUianu  v.  Mu^ 
die  {IS), 

The  Lord  Chancellor. — ^In  this  case, 
I  am  told  that  the  Master  of  the  Rolb  has 
come  to  one  conclusion,  and  the  Chief 
Baron  to  an  opposite  one ;  and  as  it  is  a 
question  of  great  importance  to  the  parties, 
on  the  one  hand  to  compel  the  defendant 
to  produce  these  documents,  and  on  the 
other,  to  deprive  the  plaintiff  of  the  disco- 
very, if  he  be  entitled  to  have  it,  I  will 
look  into  all  the  authorities  and  cases  be- 
fore deciding  it.  It  strikes  me,  that  the 
case  may  not  arise,  as  a  point  may  occur 
on  the  answer.  It  cannot  be  disputed  that 
the  plamtiff  moving  for  the  production  of 
documents,  must  shew  that  he  is  interested 
in  the  information,  and  that  they  tend  to 
prove  his  case :  he  cannot  compel  the  pro- 
duction of  documents  shewing  the  defen- 
dant's case.  The  only  passage  is  this :  he 
says,  he  has  the  letters,  &c.  in  the  first 

(12)  From  the  length  of  tbit  ctaa,  and  the  simi- 
larity of  the  argomenta,  it  baa  not  been  tboogbt  ad- 
risable  to  print  tbe  argamanta  uaed  before  tbe  lx>rd 
Chancellor. 

OS)  1  H7.  &  Moo.  S5  ;  a,  c.  1  C.  &  P.  158. 
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schedule  in  his  possession,  without  stating 
that  they  relate  to  the  matters  in  question; 
but  afterwards,  he  says  that  they  contain 
information  furnished  to  the  defendant,  as 
to  evidence  which  can  be  procured  or  given 
on  the  defendant's  behalf  against  the  plain- 
tiffs and  the  insurance  offices.  The  sche- 
dule contains  several  letters ;  a  statement  as 
to  the  general  health';  a  correspondence  as 
to  the  health  of  Major  Greswolde.  The 
defendant  afterwards  denies  that,  exclusive 
of  the  particulars  in  the  schedule,  he  has 
any  other  documents  relating  to  the  matters 
in  the  bill,  or  whereby  the  truth  thereof, 
or  any  of  them,  would  appear.  It  would 
certainly  be  part  of  the  defendant's  case  to 
obtain  information  as  to  Major  Greswolde's 
health  ;  and,  as  the  answer  stands,  the  de- 
fendant says,  **  I  deny  I  have  any  documents 
which  tend  to  prove  the  plaintiffs'  case ; 
but  I  have  some  which  I  intend  to  produce 
at  the  trial  of  the  action."  I  will,  however, 
look  into  the  authorities  and  cases,  and  also 
into  the  pleadings,  before  deciding  this 
question. 

August  4. — Tlie  Lord  Chancellor  [after 
stating  the  case] — ^At  the  Rolls,  it  appears 
to  have  been  assumed,  that  there  was  a  suf- 
ficient admission,  in  the  answer,  to  entitle 
the  plaintiffs  to  move  for  a  production  of  the 
papers  in  question,  and  a  sufficient  state- 
ment by  the  defendant,  to  entitle  him  to 
resist  the  production.  No  question  upon 
either  of  these  points  seems  to  have  been 
made  before  the  Master  of  the  Rolls.  It, 
however,  occurred  to  me,  during  the  argu- 
ment here,  that  there  might  be  some  doubt 
whether  the  answer  contained  a  sufficient 
admission.  To  entitle  the  plaintiffs  to  an 
order  for  production,  they  must  shew  an 
adnussion,  that  the  documents  which  they 
seek  to  inspect  are  in  the  possession  of 
the  defendant,  and  that  they  are  of  a  nature 
to  entitle  the  plaintiffs  to  an  inspection  of 
them:  and  where  an  answer  is  framed 
so  as  to  meet  the  form  of  words  commonly 
used  in  the  interrogatory  for  that  purpose, 
no  question  of  this  kind  can  arise ;  but,  in 
this  case,  the  defendant  has  not  answered 
the  interrogatory,  except  by  making  his 
statement  as  to  the  documents  in  the  two 
schedules,  and  then  denying,  in  the  words 
of  the  interrogatory,  the  possession  of  any 
others :  so  it  is  by  implication  only,  and 


not  by  any  direct  admission,  that  the  plain- 
tiffs can  shew  from  the  answer,  that  the 
documents  fall  under  the  description  con- 
tained in  the  answer.  Upon  examining, 
however,  the  passage  in  the  answer  refer- 
ring to  the  schedules,  and  the  schedules 
themselves,  I  think  that  there  are  sufficient 
admissions  that  the  documents  in  question 
are  such  as  the  plaintiffs,  according  to  the 
ordinary  rule,  are  entitled  to  inspect.  The 
description  of  the  documents  themselves 
in  the  schedules,  is  in  many  instances  suf- 
ficient for  that  purpose,  and  as  to  others, 
the  passage  in  the  body  of  the  answer  re- 
ferring to  the  first  schedule  says,  that  the 
letters  and  papers,  mentioned  and  enume- 
rated in  the  first  schedule,  are  and  contain 
information  furnished  to  the  defendant,  as 
to  evidence  which  can  be  procured  or  given 
on  the  defendant's  behalf  against  the  plain- 
tiffs. There  is,  therefore,  an  admission, 
that  all  the  papers  relate  to  the  subject- 
matter  of  the  bill ;  and  that  being  so,  the 
plaintiffs  are  entitled  to  inspect  them,  unless 
the  defendant  has,  by  his  answer,  stated 
circumstances  which  entitle  him  to  be  pro- 
tected against  the  operation  of  the  ordinary 
rule.  Now  the  ground  upon  which  the 
defendant  insists  that  the  plaintiffs  ought 
not  to  inspect  these  documents,  is  to  be 
found  in  the  next  passage  in  the  answer, 
in  which  he  says,  that  the  producing  the 
same,  or  any  part  of  them,  to  the  plaintiffs, 
or  permitting  the  plaintiffs  to  inspect  the 
same,  or  any  of  them,  might  disclose  the 
names  of  witnesses  intended  to  be  examin- 
ed, and  evidence  intended  to  be  given,  on 
behalf  of  the  defendant,  in  the  said  action 
of  the  defendant  against  the  plaintiffs,  and 
in  the  other  actions  aforesaid,  and  in  the 
present  suit;  which  suit,  it  is  to  be  observed, 
is  for  a  discovery  only,  in  aid  of  a  defence 
to  an  action  at  law.  The  plaintiffs  moving 
upon  this  answer,  must  undoubtedly  take 
as  true  what  the  defendant  alleges,  relative 
to  the  subject-matter  of  the  motion ;  but 
care  must  be  taken,  that  the  defendant  be 
not  permitted  by  a  general  allegation  to 
defeat  the  plaintiff's  right,  without  incur- 
ring the  danger  which  attends  a  false  state- 
ment in  an  answer.  If  this  were  to  be 
permitted,  it  would,  indeed,  afibrd  the 
means  of  overturning  a  most  important 
part  of  the  protection  which  this  Court 
affords  to  the  rights  of  parties.    The  pro^ 
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tection  on  the  ground  of  professional  con* 
fidence  is  not  set  up  in  the  body  of  the 
answer,  and  is  only  to  be  inferred  from  the 
description  of  the  documents  in  the  sche*- 
dule  itself.  The  defendant  has  set  up  no 
defence  against  the  production,  unless  the 
proposition  can  be  maintained,  that  a  plain- 
tiff is  not  entitled  to  inspect  any  document 
which  is  and  contains  information  furnished 
to  the  defendant,  as  to  evidence  which  can 
be  produced  or  given  on  the  defendant's 
behalf  against  a  plaintiff,  the  producing  of 
which  to  the  plaintiff  might  disclose  the 
names  of  witnesses  intended  to  be  examin- 
ed, and  evidence  intended  to  be  given  on 
behalf  of  the  defendant  in  the  action.  Can 
it  be  said,  that  every  document  of  which 
this  can  truly  be  affirmed,  is  a  privileged 
document?  Suppose,  for  instance,  that 
fiome  of  the  letters  in  the  schedule  contain- 
ed a  statement,  made  without  any  in- 
quiry on  the  part  of  the  defendant,  of  cir- 
cumstances relating  to  the  life  insured, 
which  tended  to  shew  that  the  life  insured 
was  not  an  insurable  life,  and  that  the 
plaintiffat  law  knew  such  to  be  the  case,  and 
had  admitted  it ;  but  stating  also  that  some 
medical  person  named,  had  been  heard  to 
express  an  opinion  fkvourable  to  the  ease 
of  the  plaintiff  at  law,  or  some  fact  tending 
to  repel  such  a  conclusion ;  such  a  letter 
or  document  would  ansyver  the  whole  of 
the  description  in  the  answer ;  but  it  could 
not  be  said  that  the  plaintiffs  in  equity  had 
no  right  to  any  information  as  to  such  a 
document.  The  proposition  raised  at  the 
bar  was  this,  that  it  had  been  decided  that 
a  defendant  is  not  bound  to  produce  for 
the  inspection  of  his  opponent^  what  may 
have  passed  between  himself  and  any  pro- 
fessional adviser,  relative  to  the  matter  in 
contest,  though  before  any  litigation  had 
commenced,  provided  that  what  so  passed 
wias  in  contemplation  of  expected  litigation ; 
that  a  party  engaged  in  litigation  was  not 
bound  to  employ  professional  assistance, 
particularly  when  litigation  was  only  expect- 
ed :  and|  therefore,  that  a  party  acting  for 
himself,  and  corresponding  with  others,  with 
a  view  to  actual  or  expected  litigation, 
ought  to  be  equally  protected  against  being 
compelled  to  reveal  the  result  of  his  inqui- 
ries. Were  I  to  give  any  opinion  upon 
this  proposition,  it  would  be  wholly  extra- 
judicial, for  I  think  that,  supposing  it  to 


be  capable  of  being  supported,  the  defend 
dant  has  not,  in  this  case,  so  raised  the 
defence  by  his  answer,  as  to  entide  him  to 
the  benefit  of  it.  The  Master  of  the  Rolls 
has,  by  his  order,  protected  the  defendant 
from  producing  any  communications  be« 
tween  himself  and  his  professional  advisers ; 
and  I  am  of  opinion  that  he  has  given  to 
the  defendant  the  full  benefit  to  which  he 
is  entitled.  Upon  the  ground,  therefore, 
that  the  answer  contains  sufficient  admis« 
sions,  that  the  documents  in  question  so 
relate  to  the  matters  in  issue,  as  to  entitle 
the  plaintiff,  according  to  the  ordinary  rule, 
to  an  inspection  of  them,  —  and  that  k 
does  not  contain  any  statement  suflScient 
to  entitle  the  defendant  to  protection 
against  the  operation  of  the  ordinary  nde, 
I  think,  that  the  order  of  the  Master  of  the 
Rolls  is  right,  and  that  the  motion  to  dis- 
charge it  must  be  refused  with  costs. 

November  S5. — ^A  motion  was  made 
before  the  Lord  Chancellor,  on  behalf  of 
the  defendant,  that  the  execution  of  the 
order  for  the  production  of  the  documents 
might  be  stayed,  till  the  appeal  to  the 
House  of  Lords  had  been  decided. 

Mr.  Swansian  and  Mr,  Laeat^  in  support 
of  the  motion,  insisted,  that  as  the  money, 
which  was  the  pbject  of  the  suit,  was  in  die 
hands  of  the  plaintiffs,  and  as  the  defen- 
dant (who  was  the  plaintiff  at  law)  woiuld 
not  proceed  with  the  acdon  in  the  mean 
time,  no  injury  could  arise  to  the  plaindfis, . 
by  suspending  the  order  for  the  prodaedon 
of  the  documents :  but,  on  the  other  hand, 
if  he  were  obliged  to  produce  the  documents 
immediately,  the  appeal  would  be  perfiecdy 
useless,  even  if  the  decision  of  the  House 
of  Lords  should  be  in  hia  fiivour  They 
cited — 

Hugvenin  v.  Bauley,  15  Ves.  180. 

Wood  V.  Miiner,  1  Jac.  &  Walk.  656. 

Nerot  v.  Bwmamd,  t  Russ.  56. 

The  King  ofSpaim  v.  Machadoy  4  Russ. 
560. 
In  fValbum  v.  /ii#t75y(14),  the  deci8i<Hi 
turned  on  the  special  circumstances  of  the 
case;  and  in  Wakb  v.  Ca^y (15),  and  WU^ 
Ian  V.   ^^^a(16),  there  was  nothing  to 

(14)  1  Mjl.  &  K.  79 ;  •. c.  3  Law  J.  Rep.  (ics.) 
Chanc.  $1. 

(15)  16  Ves.  906. 
2 16)  Ibid.  SI6. 
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indnce  the  Court  to  depart  from  the  usual 
mode  of  {Nrooeeding*  . 

Mr.  Wigram  and  Mr,  G,  RkhordSf  coup 
tra,  contended,  that  the  Court  would  not 
grant  an  order  to  suspend  the  operation  of 
the  decree,  merely  because  the  other  side 
would  thereby  be  depriired  of  the  benefit 
o€  his  appesJ — Walbum  v.  Ingilby;  that 
in  this  case  the  plaintifTs  might  suffer  very 
material  damage  by  the  delay ;  as,  if  any 
of  the  documents  were  lost,  or  any  of  the 
witnesses  died  in  the  interval,  while  the 
appeal  was  pending. 

The  Loan  Chancbllob. — Where  the 
appeal  will  be  useless*  unless  the  Court 
stays  the  execution  of  the  order,  there  will 
be  a  strong  inducemost  for  the  Court  to 
make  such  an  order ;  but  I  do  not  wish  to 
be  considered  as  saying  that  this  will  be 
conclusive,  because  it  would  encourage 
such  applications  on  interlocutory  matters, 
which  would  interfere  with  the  regular 
practice  of  the  Court.  There  is  andther 
circumstance  connected  with  this  case, 
namely,  that  the  suspension  of  the  order 
will  delay  the  demand  of  the  plaintiff  at 
law,  though  it  may  be  prejudicial  to  the 
case  of  the  defendants  at  law.  These  two 
ehrcumstances  concurring,  namely,  that  the 
plaintiff  at  law  would  lose  the  benefit  of 
his  appeal  altogether,  and  that  the  suspen- 
sion of  the  order  would  delay  all  his  pro- 
ceedings at  law,  I  think  thfere  is  sufficient 
to  induce  me,  under  the  circumstances  of 
this  case,  to  suspend  the  execution  of  the 
order. 

If  Mr.  Wigram's  clients  have  anything 
to  suggest  for  the  protection  of  their  in- 
terests, as,  by  examining  witnesses  in  the 
interval,  or  otherwise,  it  may  be  made  part 
of  the  order.  All  proceedings  in  the  ac- 
tion must  be  stayed,  and  the  costs  of  this 
motion  must  be  paid  by  the  defendant  in 
equity. 


M.  R. 
Dec.  10 


.} 


ADAMS  V,  THOMPSON. 


Pleading — Parties — Principal  ^  Surety. 

A,  borrowed  of  the  plaintiff  a  sum  of 
money,  which  was  secured  by  the  joint  bill  of 
A»  and  B,  his  surety ;  part  of  the  money  was 
further  secured  by  the  joint  and, several  bond 
of  A.  and  his  sureties,  B.  and  C,  A,  after- 
wards further  secured  it  by  an  assignment 


^f  his  clams  against  a  partnership 
in  winch  he  had  formerly  been  a  partner. 
To  a  bill  by  the  plaintiff  to  obtain  payment 
out  of  the  partnership  businesSf — Held,  that 
C,  was  not  a  necessary  party » 

The  plaintiff,  Adams,  in  November  1829, 
lent  Henry  Thompson  the  sum  of  10,000^, 
the  repayment  of  which  was  secured  by 
certain  bills  of  exchange,  jointly  accepted 
by  the  said  Henry  Thompson  and  George 
Wyatt,  and  the  repayment  of  5,5002.,  part 
of  the  sum  of  10,000/.,  was  further  secured 
by  the  joint  and  several  bond  of  Henry 
Thompson,  and  his  sureties  George  Wyatt 
and  Edward  Marks. 

The  money  remaining  unpaid,  and  the 
plaintiff  requiring  further  security,  Henry 
Thompson,  on  the  28th  of  December  1 886^ 
as  a  further  security,  assigned  to  a  trustee  for 
the  plaintiff  certain  claims  against  Douglas 
Thompson,  his  brother,  and  a  lien  against 
a  partnership  business,  which,  previous  to 
1829,  had  been  carried  on  by  Douglas 
and  Henry  Thompson,  and  aflerwards  be- 
tween Douglas  Thompson  and  other  parties. 
This  the  plaintiff,  by  his  bill,  sought  to 
realize  £6r  the  payment  of  his  debt.  Henry 
Thompson  and  George  Wyatt  became  bank-* 
rupts  in  1881,  and  their  assignees  were 
made  defendants,  but  Edward  Marks  was 
not  made  a  party  to  the  suit.  The  remedy 
sought  by  the  bill  was  entirely  against  the 
partnership  property. 

Mr.  Kindersley  and  Mr.  Richards,  on 
behalf  of  the  defendants,  took  a  preliminary 
objection  to  the  cause  proceeding,  on  the 
ground  that  Marks  was  not  made  a  party. 
They  contended,  that  no  f\ill  and  complete 
decree  could  be  made  in  his  absence ; — that 
an  account  must  be  taken  of  what  was  due 
to  the  plaintiff,  which  could  not  be  done  in 
the  absence  of  Marks,  so  as  to  bind  him, 
and  a  second  suit  might  become  necessary. 
In  Cochrane  v.  Thomson  (I),  Lord  Eldon 
says,  **  The  plaintiff,  suing  upon  a  joint  and 
several  bond,  must  bring  forward  all  the 
obligors,  principals  and  sureties.'* 

Mr.  Turner  supported  the  objection. 

Mr.  Tinney  and  Mr.  Bethel,  for  the 
plaintiff,  contr^.— It  is  contended,  that  a 
creditor  cannot  bring. the  principal  debtor 
before  the  Court  without  the  surety.  It 
is  true,  that  the  surety  cannot  be  brought 
before  the  Court,  without  the  principal 
(1)  16  Ve».  3?6. 
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debtor ;  but  the  converse  is  not  true.  Marks 
is  a  co-obligor  only,  and  not  a  party  to  the 
deed. 

Mr.  Treslave,  in  the  same  interest. 

Mr,  Kindersleyt  in  reply. 

Lord  Lanodale — [afVer  stating  the  cir- 
cumstances, proceeded]  —  Marks  has  to 
pay  the  plaintiff  Adams,  supposing  he  do 
not  receive  the  money  from  the  other  se- 
curities. If  Adams  neglect  his  duty,  and 
do  not  enforce  the  other  securities  which 
he  has  from  Henry  Thompson,  what  will 
be  the  consequence  ?  When  he  attempts  to 
enforce  his  rights  against  Marks,  Marks 
may  object — "You have  not  used  due  dili- 
gence in  recovering  on  the  other  securities,*' 
and  if  that  be  so,  he  will  not  be  enabled  to 
enforce  his  remedies  against  Marks.  The 
case  must,  therefore,  proceed. 


L 
July 


.C.       Un 
y  9.     X  E, 


re  CHAMBBRS,  ex  parte  thx 

EARL  OF  ARRAN  AND  OTHERS. 


Bankrupt — Compromise — Reference  to  the 
Master. 

§ 

The  validity  of  a  commission  of  bankruptcy 
being  disputed  by  the  bankrupt,  a  compromise 
was  entered  into  between  him  and  his  assign 
neesy  by  which  he  was  to  receive  a  sum  of 
money  out  of  the  estate,  and  was  not  to  Uti^- 
gate  further  the  validity  of  the  commission. 
Such  compromise  being  approved  of  by  more 
than  three-fourths  in  number  of  the  creditors, 
and  by  nine^tenths  in  value,  and  none  of  the 
creditors  offering  any  opposition  to  the  ar- 
rangement, it  was  ordered  by  the  Court  to  be 
confrmed  without  a  reference  to  the  Master. 

On  the  24th  of  August  1835,  the  Lords 
Commissioners,  on  the  petition  of  Chambers 
the  elder,  directed  an  issue  to  try  whether 
the  petitioner  had  committed  an  act  of 
bankruptcy  at  the  time  the  commission 
issued  against  him,  or  subsequently  up  to 
the  1st  of  September  ISS5  (1).  The  issue 
came  on  for  trial  in  October  following,  but 
tbe  trial  was  adjourned  on  the  second  day, 
in  order  to  give  the  parties  an  opportunity 

(1)  Soe  Ex  parte  Chambers,  t  Moot.  &  A7r.440 
&744;  1.0.1  Dea.  S47. 


of  compromising  the  matter.  It  was  after- 
wards  agreed  between  Chambers  and  his 
assignees,  that  he  should  receive  23,400/. 
out  of  the  estate,  and  should  not  contest 
the  validity  of  hi|  commission  any  further. 
This  agreement  was  unanimously  approved 
of  at  a  meeting  of  the  creditors  in  Novem- 
ber, and  the  assignees  were  authorised  to 
carry  it  into  effect ;  and  a  written  authority 
had  been  since  given  to  them  for  that  pur* 
pose,  which  was  signed  by  upwards  of  300 
creditors,  whose  debts  had  been  proved 
under  the  commission  to  the  value  of 
170,000/.,  and  also  signed  by  between  forty 
and  fifty  other  creditors,  whose  debts 
amounted  to  30,000/.,  but  which  had  not 
been  proved.  There  were  some  other  cre- 
ditors, many  of  whom  were  dead,  and  their 
representatives  were  not  known,  whose 
debts  altogether  amounted  only  to  10,000/. 
The  whole  amount  of  the  debts  proved  un- 
der the  commission  was  200,380/.,  and  the 
number  of  the  creditors  who  had  proved 
was  400.  A  petition  was  now  presented 
by  some  of  the  creditors,  praying  that  it 
might  be  referred  to  the  Master  to  inquire 
and  state,  whether  it  would  be  for  the  bene- 
fit of  the  creditors  generally  that  the  pro- 
posed arrangement  should  be  carried  into 
complete  effect ;  and  if  so,  then  that  the  as- 
signees might  be  directed  to  carry  it  into 
effect  accordingly. 

The  petition  had  been  served  on  all  the 
creditors  who  had  proved. 

Mr.  Swanston  and  Mr.  O.  Richards,  in 
support  of  the  petition,  cited  Ex  parte  Hare 
in  re  Marsh  (£),  in  which  the  Lords  Com- 
missioners had  made  a  similar  order.  In 
that  case,  some  of  the  creditors  objected  to 
the  proposed  arrangement,  and  the  number 
of  the  creditors  who  acquiesced  bore  a 
much  smaller  proportion  to  the  whole  num- 
ber than  in  the  present  case. 

The  Lord  Chancellor  held,  that,  under 
the  circumstances  of  this  case,  he  was  fully 
authorized  in  confirming  the  arrangement 
without  referring  the  matter  to  the  Master  ; 
and  his  Lordship  immediately  ordered  ac- 
cordingly. 

(t)  Marsli  V.  Keating,  «  CI.  &  F.  S91,  b. 
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ORDER 

Altering  and  settling  the  Feet  to  be  taken  in  the  Masters*  Offices  and  the 

Registrars^  Office. 

23r<;  February  1837. 

WHEREAS  it  is  expedient  that  the  Fees  which  are  hy  the  General  Orders  for  regulating  the 
Practice  of  the  Coart  of  Chancery,  hearing  date  the  21  at  day  of  Decemher  1833,  directed  to  he 
ttken  by  the  Masters  and  their  Clerks,  and  the  Registrars  and  their  Clerks,  under  the  Act  passed 
in  the  third  and  fourth  years  of  the  reign  of  his  present  Majesty,  intituled,  "  An  Act  for  the  Regu- 
lation of  the  Proceedings  and  Practice  of  certain  Offices  of  the  High  Court  of  Chancery  in  Eng- 
land," should  be  varied  and  increased,  or  reduced  in  amount,  or  wholly  omitted  to  be  received,  aa 
hereinafter  mentioned ;  NOW  I,  the  Right  Honourable  Chableb  Chbistophbb  Baron  Cottbn- 
Bin,  Lord  High  Chancellor  of  Great  Britain,  with  the  advice  and  concurrence  of  the  Right 
Honoorable  Hbn&t  Baron  Lanodalb,  Master  of  the  RoUs,  and  the  Right  Honourable  Sir  Lan- 
ciLOT  Shadwbll,  Knight,  Vice  Chancellor  of  England,  do  hereby  order  and  direct  that,  fVom  and 
after  the  27th  day  of  February  instant,  the  fees  set  forth  in  the  First  Schedule  hereunto  shall  be  the 
iees  to  be  received  and  taken  by  the  Clerks  to  the  Masters  in  Ordinary,  in  the  place  and  stead  of 
the  fees  now  received  and  taken  by  them  pursuant  to  the  said  General  Orders,  bearing  date  the 
21it  day  of  December  1833  ;  And  that  the  Fees  set  forth  in  the  Second  Schedule  hereunto  shall 
be  the  Fees  to  be  received  and  taken  hy  the  Registrars  and  their  Clerks,  in  the  place  and  stead  of 
the  Fees  now  received  and  taken  by  them,  pursuant  to  the  said  General  Orders. 

FIRST  SCHEDULE. 


Fees  to  he  received  and  taken  by  the  Clerks  to  the  Masters  in  Ordinary, 


0 


3 


0 
0 


6 
3 
1 


0 


6 
0 


8 

4 
0 


For  every  warrant 

For  drawing  every  report,  exclusive  of  ache-* 
doles  of  acGounta  ot  parties  accounting  be- 
fare  the  Maftter,  and  exclusive  of  the  fee  on 

signing*  per  folio • 0    1    0 

For  drawing  Khednles  of  accounts  of  parties 
aeeoandng  before  the  Master,  per  folio  ...  0 

On  signing  every  report  and  certificate 1 

For  invesUgatlng  every  title  brought  irft)efore 
die  Master  to  be  settled,  and  perusing  the 
abstract  thereof  upon  the  first  25  folios 

thereof ; 

And  upon  every  succeeding  25  folios  thereof 

For  every  advertisement  issued  bjrthe  Master 

Upon  every  peremptory  advertisement  for 

the  tale  of  property  with  the  approbation 

of  the  Master,  in  addition  to  the  foregoing 

fee,  to  be  repaid,  if  the  property  shall  not 

be  offered  for  sale 3    0    0 

(In  addition  to  the  reasonable  travelling 
expenses  of  the  Master's  Clerk,  to  be 
received  and  retained  by  him.) 
For  signing  the  allowance  of  every  deed,  re- 
cognisance, set  of  interrogatories,  account, 
or  other  docoment  allowed  and  signed  by 

the  Master 0    5 

For  every  order  upon  a  warrant 0    5 

For  perusing  and  settling  the  draft  of  every 
deed  brought  before  the  Master  to  be  settled 


0 
0 


0 
0 
0 
0 


£.  s.  d, 
(escept  lease  for  a  year),  where  such  deed 

shall  not  exceed  30  folios 1    0    0 

Where  such  deed  shall  exceed  30  folios  and 

not  exceed  50  folios 1  10    0 

And  where  such  deed  shall  exceed  50  folios 

and  not  exceed  100  folios .\ . . .  2  10 

And  where  such  deed  shall  exceed  100  folios  3    0 

Fee  on  preparing  every  recogniaan<» 1     1 

For  taking  the  acknowledgment  of  any  deed  0  6 
For  taking  the  acknowledgment  of  every 
married  woman,  or  such  other  fee  as  the 
Court  of  Common  Pleas  at  Westminster 
shall  order  to  be  paid  for  taking  such  ac- 
knowledgment  ^ 16    8 

For  an  examination  fee  on  each  witness,  ex- 
clusive of  oath 0    5    0 

For  examining  the  engrossments  of  deeds, 

each  skin ...» 0    3    4 

For  comparing  deeds,  books,  and  papers  with 
the  schedule  on  their  being  deposited  or 
delivered  out,  where  the  schedule  shall  not 

amount  to  50  folios •  •  •  0    6 

Where  the  schedule  shall  amount  to  50  folios  0  13 
For  attending  any  Court  per  day  by  the  clerk  0  13 
For  searching  for  papers  in  a  cause  or  matter 
not  in  immediate  progress  before  the  Mas- 
ter   0    6 

For  every  oath • ...i......  0    1 


8 

4 
4 


[11«] 


For  entering  accounti  of  receiven,  contigneetf 
and  committees,  per  folio  in  each  book. .  .006 

For  entering  accounts  of  parties  accounting 
before  the  Master  in  a  book,  if  required, 
per  folio 0    0    6 

For  every  exhibit 0    2    6 

Where  a  Master  shall  be  required  to  attend  a 


party  to  administer  an  oath,  there  shall  be 

Caid  a  further  fee  of  ten  shillings  over  and 
esides  the  coach-hire  or  reasonable  tra- 
velling expenses  of  the  Master 0  10    0 

For  expunging  scandal  or  impertinence  out 
of  every  record  or  document  referred  on 
every  sueh  record  or  document 1    0    0 


SECOND  SCHEDULE. 


Fees  to  be  received  and  taken  by  the  Regittrare  and  their  Clerke. 


£,  s,  A 
For  every  decree  or  order  on  the  ori^nal 
hearing  of  a  cause,  and  on  further  direc- 
tions, exclusive  of  the  Master  of  the  Rolls' 

fees  on  decrees  of  6«.  &i. 3  10    0 

For  every  office  copy  thereof. 2    0    0 

For  every  order  on  petition  or  motion  of 

course,  not  exceeding  one  side 0    S    0 

For  every  additional  side  of  such  order 0.    1    0 

For  every  order  on  other  petitions  where  a 
reference  is  directed,  but  the  decision  of 
the  Master  is  not  to  be  final,  and  also 

where  the  petition  is  dismissed 0  10    0 

For  every  office  copy  thereof. ....0  10    0 

For  every  order  for  a  special  inJunctiiMi,  or 

for  the  appointm^t  or  a  receiver 2  10    0 

For  every  office  copy  thereof. 1    0    0 

For  every  order  for  payment  of  money  out  of 
ooart,  and  for  no  other  purpose,  wheie  the 
sum  or  sums  thereby  specifically  duected 
to  be  paid  shall  not  exceed  in  the  whole 

lOOi. 0  10    0 

For  every  office  copy  thereof. 0    5    0 

For  every  order  for  transfer  out  of  court,  or 
sale  of  any  sum  or  sums  of  Government 
stock,  or  South  Sea  Annuities  (excepting 
Long  Annuities  and  annuities  for  terms  of 
years)  and  for  no  other-purpose,  where  the 
snm  or  sums  thereby  specifically  directed 
to  be  transferred  or  sold  shall  not  exceed 

in  the  whole  100/L  stock  or  annuities 0  10    0 

For  every  office  copy  thereof. .0    5    0 

For  every  order  for  pavment  out  of  court,  of 
any  annuity  or  annuities,  not  exceeding  in 
the  whole  5^  per  annum,  or  of  any  interest 
or  dividends  upon  stock  or  annuities,  not 
exceeding  in  the  whole  5t  per  annum,  and 

for  no  other  purpose 0  10    0 

For  every  office  copy  thereof. ...  • 0    5    0 


£.  JL  d. 

For  every  other  order  for  payment  or  transfer 

out  of  court 2  10    0 

For  every  office  copy  thereof. 10    0 

For  every  other  order  on  special  motions  ...  1    0    0 

For  every  ofike  copy  thereof. 0  10    0 

For  every  order  on  arguing  exceptions 2    0    0 

For  every  office  copy  thereof 1    0    0 

For  every  order  on  arguing  pleas  and  de- 
murrers  1    0    0 

For  every  offiee  copy  thereof. 0  10    0 

For  every  order  on  petition  of  appeal  or  re- 
hearing  2    0    0 

For  every  ofike  copy  thereof. 1    0    0 

For  every  order  on  petitions  not  herein  other- 

wisespedfied ..2    0    0 

For  every  office  copy  thereof. • 10    0 

For  every  order  in  any  matter  in  Lunacy. . .  0  10    0 

Forevery  office  copy  thereof.. ••.•• 0    5    0 

For  every  order  in  any  matter  in  Bankruptcy  0  10    0 

For  every  office  copy  thereof. ...0    5    0 

For  every  copy  of  a  petition  of  appeal  or  re* 

hearing,  per  side..... 0    0    6 

For  every  certificate  signed  by  the  Registrar 
for  the  sale  or  transfer  of  annuities,  stock, 
or  Exchequer  bills,  or  for  delivery  out  of 

the  latter 0    2    6 

For  every  other  certificate  signed  by  the  Re- 
gistrar   0    10 

Forevery  copj  of  minutes  of  any  decree  or 

order,  per  side .........k...0    1    0 

For  every  exhibit  proved  viv4  voce  in  court.  .026 

For  entering  every  plea  or  demurrer 0    1    0 

For  setting  down  causes,  exceptions,  Aun^er 
directions,  pleasi  and  demurrers,  each  (ex- 
cept for  setting  down  causes  on  the  Regis- 
trar's days) 010 

For  setting  down  causes  on  the  Registrar's 
days,  each 1    1    0 


COTTENHAM,  C 
LANGDALE,  M.R. 
LANCELOT  SHADWELL,  V.C. 


CASES  ARGUED  AND  DETERMINED 


IN  THB 


Court  ot  €imtttvu^ 


HILARY  TERM,  7  WILL.  IV. 


1UTIE8  0.  CLOUQH. 


v,c.  ^ 

Kov.  29,  ao,  1836.  i 
Jan.  10,  1837.       3 

SoUcUar,  where  restrained  from  acting, 

J*  By  a  MoUeHor^  had  acted  o»  hehalfcf 
«  Uf,  m  efecttng  anarramgementf  hywkieh, 
i»  eofuidenUian  of  a  sum  iifnume^y  she  gene 
np  all  elaime  m  reepect  of  o  A  annuity »  Some 
wpiUes  subsequently  arose  between  her  and 
ker  jofictl0r«  respecting  his  bills  of  costs^  m 
9ku:k  diemUes  he  was  unsuceessjkl.  Shortly 
afiemardSf  a  bUl  was  filed  against  the  lady, 
teelang  to  cut  down  ike  interest  which  she 
took  by  nirtue  of  the  abooe-^etUioned  ar* 
rengememiy  the  circumstances  of  which  were 
muM^iy  stoied  in  the  bill,  and  A:  B,  and 
his  partner  acted  as  solicitors  for  the  plain" 
^s  i — Xhe  Court,  upon  application  by  the 
oefemkmt,restrasnsd  the  solicitors  from  act" 
ing  on  hehaff  qf  the  plaintiffs,  and  also 
restrained  A»  B.  from  cownntmicatistg  to  the 
plaintiff's  any  informaUan  respecting  the  ar^ 
rangemeni  in  question,  which  came  to  his 
knowledge  cot^fidentiaUy,  as  the  solicitor  to 
the  lady. 

Where  two  soliciiars  are  m  partnership, 
and  the  Court  thinks  proper  to  restrain  one 
^  tiyess  from  acting  as  solicitor  in  a  suit, 
the  rettnction  will  extend  to  the  other  partner 
$lso. 

NlW  SVKIEI,  VI.— Cranc. 


This  was  a  creditor's  bill  against  Mrs. 
Cloughi  as  the  executrix  of  her  late  hus'* 
Uand,  Roger  Butler  Clough.  The  bill 
alleged  that,  among  other  assets,  a  sum  of 
6,760^.  was  due  to  the  estate  of  the  testa- 
tor, for  the  arrears  of  an  annuity  of  600/.^ 
under  the  following  circumstances  i-r-r 

Roger  Butler  Clough,  and  his  father, 
Roger  Clough,  had  sold  an  estate  in 
Sussex,  to  which  they  were  entitled,  the 
father  as  tenant  for  life,  and  the  son  aa 
tenant  in  tail ;  and  50,000/.,  part  of  the 
purchase-money,  was  to  be  laid  out  in  the 
purchase  of  other  estaties,  to  be  settled  ai| 
the  father  for  life,  with  remainder  to  the 
son,  with  remainder  over  ;  and  in  the  ia-, 
terim,  an  annuity  of  500/.  a  year  was  to 
be  paid  to  the  son ;  and  he  was  to  have 
power  to  joiiitute  bis, wife,,  on. his'  mar- 
riage, 'to  the  extent'  of  350/.  a  year. 
Articles  of  agreement  to  that  effect  wera 
entered  into  on  the  5th  of  July  1808,  and 
on  the  12th  of  the  same  month,  on  the 
marriage  of  the  son,  he  exercised  his  povrev 
of  jointuring'  in  favour  of  the  defendant, 
Mrs.  Clough.  In  1811,  the  father  com- 
pleted the  purchase  of  an  estate  which  was 
conveyed  to  him  in  fee.  In  181 7^  he  be- 
came bankrupt,  and  disputes  then  arose 
between  his  assignees  and  Mr.  and  Mrs. 
Roger  Butler  Clough,  respecting  the  an- 
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CASES  IN  CHANCERY : 


nuities  of  500/.  and  .^50/.,  but  the  assig- 
nees were  afterwards  allowed  to  sell  part 
of  the  estate,  on  giving  up  their  claim  to 
the  remainder.  In  1830,  R.  Butler  Clough 
died,  and  in  1 834,  his  father  died,  and  that 
part  of  the  estate  which  was  not  claimed 
by  the  assignees  descended  to  Mrs.  Powell 
Jones,  the  only  daughter  of  R.  Butler 
Clough,  subject,  however,  to  the  charge  of 
6,750/.,  for  the  arrears  of  the  annuity  of 
500/.,  which  had  not  been  paid  since  the 
bankruptcy,  and  also  subject  to  the  join- 
ture of  350/.  In  August  1831,  an  agree- 
ment was  entered  into  between  Mrs.  R. 
Butler  Clough  and  Mr.  and  Mrs.  Powell 
Jones,  which  was  varied  by  a  subsequent 
agreement  of  October  1832,  by  which 
latter  agreement  Mrs.  Clough  was  to  re- 
ceive a  sum  of  3,160/.,  and  give  up  her 
annuity  of  350/. ;  and  the  bill  insisted,  that 
this  sum  of  3,160/.  was  partly  paid  in 
satisfaction  of  the  arrears  due  to  her  hus- 
band. 

The  negotiations  for  this  agreement 
were  conducted  on  behalf  of  Mrs.  Clough, 
by  Mr.  A.  B,  who  had  acted  as  the  solici- 
tor of  R.  Butler  Clough,  from  the  year 
1815,  and  acted,  after  his  death,  as  the 
solicitor  of  his  widow.  Some  disputes 
aflerwards  took  place  between  him  and 
Mrs.  Clough,  respecting  some  of  his  bills 
of  costs,  for  which  two  actions  were 
brought  by  him  in  the  Court  of  King's 
Bench.  The  bills  were  ultimately  consi- 
derably reduced  by  taxation,  A.  B.  having 
to  pay  costs.  He  was  conducting  the  pre- 
sent suit,  (in  conjunction  with  C.  D,  hit 
partner,)  as  the  solicitor  of  the  plaintiffs ; 
and  as  it  appeared,  to  those  who  were  now 
the  solicitors  of  Mrs.  Clough,  that  a  great 
deal  of  what  had  been  stated,  and  what 
might  afterwards  appear,  would  be  derived 
from  information  given  by  him,  notice  of 
motion  was  served  on  behalf  of  Mrs. 
Clough,  to  restrain  the  plaintiffs  from  em- 
ploying A.  B.  and  C.  D.  as  their  solicitors 
in  this  suit,  or  as  their  attomies  or  solici- 
tors in  any  other  suit  in  equity  or  action 
at  law,  commenced  or  to  be  commenced 
by  them  against  Mrs.  Clough,  as  executrix 
of  R.  Buder  Clough,  in  respect  of  any 
property  alleged  or  pretended  to  be  part 
of  his  estate,  the  title  to  which  was  at- 
tempted to  be  established,  upon  the  con- 
struction of  any  agreement  or  agreements^ 


or  other  transactions  which  came  to  the 
knowledge  of  the  said  A.  B.  ,and  C.  D,  as 
attornies  and  solicitors  to  the  said  R.  B. 
Clough,  and  to  Mrs.  Clough  since  his  de- 
cease, or  which  came  to  the  knowledge  of 
the  said  C.  D,  as  clerk  to  the  said  A.  B, 
during  the  time  that  the  said  A.  B.  was 
concerned  for  R.  B.  Clough  and  Mrs. 
Clough,  as  such  attorney  and  solicitor,  as 
aforesaid.  And  also  to  restrain  the  said 
A.  B.  and  C.  D.  from  acting  as  solicitors 
and  attornies  for  the  said  plaintiffs,  in  any 
such  suits  or  actions,  and  from  communi- 
cating to  the  said  plaintiffs,  their  counsel, 
clerks  in  court,  solicitors,  attornies,  or 
agents,  any  information  relating  to  the 
matters  in  dispute  in  such  suits  or  actions 
which  have  come  to  the  knowledge  of  the 
said  A.  B.  and  C.  D,  as  such  solicitors 
and  attornies  as  aforesaid,  or  which  had 
come  to  the  knowledge  of  the  said  C.  D, 
as  clerk  to  the  said  A.  B,  while  concerned 
for  the  said  R.  B.  Clough  and  Mrs.  Clough, 
as  such  attorney  and  solicitor  as  aforesaid. 
Mr,  Knight  and  Mr.  Shadnell^  in  sup- 
port of  the  motion,  insisted  that  the  bill 
contained  statements  respecting  the  ar- 
rangements made  by  Mrs.  Clough,  which 
were  clearly  owing  to  a  breach  of  profes- 
sional confidence  on  the  part  of  the  solici- 
tor, who  was  now  assisting  the  plaintiBs 
in  an  attempt  to  set  aside  an  arrangement 
which  he  had  formerly  been  employed  by 
the  defendant  to  effect.     They  cited-^ 

CholmondeUy  v.  Lord  Clintath  19  Ves. 
261  ;  s.  c.  Coop.  261. 

Legard  v.  Fool,  Fin.  Ch.  Cas.  82. 

Beer  v.  Ward,  Jac.  77. 

Robhuon  v.  MuUeU,  4  Price,  353. 

Mr.  Jacob  and  Mr.  Koe,  for  the  plaintiffs, 
and  Mr.  Temple  and  Mr.  G.  Richards,  for 
A.  B,  the  solicitor,  and  Mr.  B.  Anderdon, 
for  C.  D,  his  partner,  contended,  that  the 
circumstances  stated  in  the  bill  were  all 
disclosed  in  the  proceedings  in  the  bank- 
ruptcy of  Roger  Clough,  and  in  the  affida- 
vits which  were  filed  in  the  King's  Bench 
in  the  course  of  the  litigation  respecting 
the  bills  of  costs  :  that  even  if  R*  Butler 
Clough  had  any  right  to  restrain  the  soli- 
citor from  divulging  information  which  he 
had  obtained  confidentially,  that  right 
would  not  pass  to  his  personal  repres^- 
tative :  that  the  solicitor  was  a  creditor  of 
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R.  Boiler  Clough,  and  was  therefore  per* 
sonaUy  interest^  in  the  success  of  this  suit ; 
that  the  bill  had  been  filed  three  or  four 
years  before  this  application  was  made. 
They  cited — 

Jakmson  v.  MarriM^  %  Cr.  &  M.  183 ; 
s.  c.  4  Tyrw.  78  ;  ft  Dowl.  848  ;  8 
Law  J.  Rep.  (n.s.)  Exch.  40. 
Grusell  v.  Peto^  9  Bing.  1 ;  s.  c.  1  Law 

J.  Rep.  (n.s.)  C.P.  189. 
Brkheno  ▼•  Thorp,  Jac.  800. 
Kington  v.  Oale,  Fin.  Ch.  Cas.  ft59. 

January  10,  1887. — The  Vice  Chav« 
csLLOB  [after  stating  the  circumstances  of 
the  case]. — It  does  not  appear  to  me  at  all 
necessary  to  consider  whether  or  not  the 
Court  should  interfere  with  respect  to  any 
thing  A.  B.  did,  or  learned  confidentially, 
as  the  solicitor  of  Mr.  Roger  Butler  Clough; 
but  the  great  question  to  be  considered  is, 
whether  he  ought  to  be  permitted  to  act 
as  the  solicitor  for  the  plaintiffs  in  this 
suit,  to  set  aside  that  very  transaction 
which  was  brought  to  maturity  by  himself^ 
acting  as  the  solicitor  for  Mrs.  Clough. 
Now,  I  cannot  say,  that  I  have  found  a 
case  directly  in  point  with  this,  and  I  must 
therefore  proceed  on  some  general  princi- 
ple; but  it  does  appear  to  me  that  the 
cases  do  afford  this  general  principle — in 
the  first  place,  that  all  Courts  may  exercise 
an  authority  over  their  own  officers,  to  see 
that  they  behave  properly ;  and  applica- 
tions have  been  repeatedly  made  to  Courts 
to  restrain  solicitors  who  have  been  acting 
on  one  side  from  acting  on  the  other,  and 
those  applications  have  either  failed  or  suc- 
ceeded upon  their  own  particular  grounds, 
but  they  have  never  failed  for  want  of  juris- 
dicdoQ.  Now,  what  can  be  more  improper 
than  that  a  solicitor  first  of  all,  as  the  soli* 
dtor  of  a  party,  carries  on  a  particular 
n^otiation  for  the  benefit  of  that  party, 
and  having  completed  it  for  the  benefit  of 
that  party,  then,  not  because  he  is  dis- 
charged by  that  party,  but,  because  he 
makes  a  demand  which  is  exorbitant,  and 
which  is  resisted,  and  in  which  he  per- 
severes, and  in  which  he  is  ultimately  de- 
feated,- and  so  has  placed  himself  in  such 
a  situation  as  virtually  to  shew  that  he  has 
discharged  hims^f,  that  he  should  then 
be  permitted  to  act  as  the  solicitor  for 
other  parties^  in  order,  by  his  own  personal 


knowledge  of  the  transaction,  to  destroy  that 
very  agreement  which  he  has  been  effecting 
for  his  client  ?  With  respect  to  C.  D,  no- 
thing appears  in  this  case,  which  goes  to 
affect  his  character.  He  left  A.  B.  in  the 
year  1 829,  (he  was  then  his  clerk,)  and 
came  to  London,  and  it  was  not  till  a  late 

gitiod  that  he  became  the  partner  of  A.  B. 
ut  then  this  is  to  be  observed,  that  if 
two  solicitors  are  in  partnership,  and  as 
partners,  are  carrying  on  a  suit,  if  it  is 
right  to  restrain  one,  the  other  cannot 
carry  it  on,  because  the  act  of  the  partner- 
ship is  the  act  of  both  partners,  and, 
therefore,  if  it  be  right  to  restrain  A.  B. 
from  acting,  it  follows  as  a  necessary  con- 
sequence, that  it  is  right  to  restrain  C.  D. 
It  is  said,  that  there  is  no  further  in- 
formation to  disclose,  and  that  the  affida- 
vits in  the  King's  Bench  detailed  the  whole 
transaction.  They  "have  detailed  a  good 
deal  of  it,  but  it  is  manifest  they  have  not 
detailed  the  whole. — [His  Honour  referred 
to  the  affidavits.]  It  seems  to  me,  that  I 
have  a  sufficient  case  before  me  to  make 
it  my  duty  to  direct  that  the  plaintiffs 
should  be  restrained  from  employing  A.  B. 
and  C.  D.  as  their  solicitors  in  this  suit, 
and  I  shall  not  extend  this  to  any  other  suit, 
but  when  the  case  arises,  the  Court  will 
deal  with  that.  I  restrsin  A.  B.  and  C.  D, 
or  either  of  them,  from  acting  as  the  plain- 
tiffs' solicitors  iu  this,  suit ;  and  I  think  I 
ought  to  make  it  part  of  the  order,  that 
A.  B.  should  be  restrained  from  commu- 
nicating to  the  plaintiffs,  or  either  of  them, 
any  information  relating  to  the  agreements 
of  August  1881  and  October  1882,  and 
which  came  to  his  knowledge  confidentially, 
as  the  solicitor  of  Mrs.  Clough,  and  I  also 
think  it  right  to  direct  that  the  plaintiffs 
should  pay  the  costs  of  the  motion. 


s 


MR. 
Dec.  7,  8.  >     DOBsoN  o.  ltall. 
January. 

Ship  —  Mortgage — Notice  —  Bottomry 
Bond, 

A,  mortgaged  a  ship  and  freight  to  B^ 
hd  the  mortgage  of  the  ship  alone^  as  is 
usual,  was  indorsed  on  the  ship*s  register^ 
The  ship  and  freight  tsere  subsequently 
mortgaged  to   C,  whose  deed  recited  the 
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mortgage  of  the  ehip  alone  to  B.  Ttus  mort* 
gage  rtfos  also  indorsed  on  the  same  register, 
C.  positively  denied  all  notice  of  the  mort* 
gage  of  the  freight: — Held,  neverthelesSy 
that  he  had  constructive  notice  thereof, 

A  bottomry  bond  executed  by  the  master 
of  a  shipj  cannot  be  supported  agamsi  the 
owners^  if  the  master,  at  the  time  of  executing 
the  bond,  had  other  resources  for  obtaining 
the  necessary  supplies  for  the  ship. 

The  facts  of  this  case  were  as  follows:-^ 
In  the  beginning  of  March  1830,  James 
Stewart  Lindsay,  one  of  the  defendants  to 
this  suit,  was  the  sole  owner,  and  also  com- 
mander, of  the  ship  called  the  Tam  O'Shan^ 
ter,  which  was  then  fitting  out  for  a  voyage 
Co  Madras  and  Bengal.  He  borrowed  from 
the  plaintiff  a  sum  of  S,500l,,  which  was 
advanced  partly  in  cash,  and  as  to  the  rest 
in  bills,  which  were  afterwards  duly  paid; 
and  in  order  to  secure  the  repayment  of 
this  sum,  he  executed  an  indenture  of  mort- 
gage, dated  the  9th  of  March  1830,  .and 
made  between  himself  of  the  one  part,  and 
the  plaintiff  of  the  other  part;  and  he 
thereby  assigned  to  the  plaintiff  the  ship 
and  its  appurtenances,  and  all  freights  and 
earnings  of  the  ship,  and  all  charter-parties 
of  affreightment  in  relation  thereto,  except 
the  freight  to  be  earned  in  respect  of  the  tn- 
tehded  outward  voyage  from  London  to 
Madras  and  Bengal,  and  also  all  policies 
tiflnsurance  to  be  effected  on  the  ship,  and 
the  monies  to  be  secured  thereby,  subject 
to  redemption  on  payment  of  the  advances 
and  interest,  within  twenty-one  days  after 
the  return  of  the  ship  from  her  intended 
voyage  back  to  London,  or  on  the  9th  of 
September  1881,  which  should  first  happen ; 
and  in  default  of  payment,  a  power  of  sale 
was  given  to  the  plaintiff.  This  mortgage 
was  indorsed  by  the  collector  and  comp- 
troller on  the  registry,  and  on  the  certifi- 
cate of  the  ship's  register,  in  these  terms  : 
''London,  March  9th,  1880.— J.  S.  Lind- 
say, of  &c.,  has  transferred  by  deed  of 
mortgage,  dated  the  9th  of  March  1880, 
sixty-four  sixty-fourth  shares,  to  Thomas 
Dobson,  of"  &c.  On  the  same  day,  a 
Afecond  mortgage  on  the  ship  and  freight, 
and  the  passage-^money  of  the  outward 
cargo^  was  executed  by  Lindsay  to  the  de* 
iendant  Richard  Reay,  which  mortgage 
was  duly  rtegiatered,  and  thfc  particolars 


-were  indorsed  on  the  certificate  of  registipy 
thus: — "London,  9th  of  June  1880.— > 
James  S.  Lindsay,  of  &c.,  has  transferred 
by  further  deed  of  mortgage,  dated  the  9th 
of  March  1880,  sixty-four  sixty-fourth 
shares  to  Robert  Reay,  of"  &c.  At  the 
time  of  this  transaction,  William  Lyall 
carried  on  business  in  London,  on  his  own 
account,  under  the  firm  of  William  Lyall  & 
Company,  and  he  carried  on  business  in 
Calcutta,  in  partnership  with  Charles  Lyall, 
under  the  firm  of  Lyall  &  Company.  There 
had  been  dealings  between  Lindsay  and 
the  firm  of  William  Lyall  &  Company,  and 
with  respect  to  those  dealings,  a  balance 
was  due  in  June  1880,  from  Lindsay,  to 
the  amount  stated  of  8,888/.  Is,  9d«,  and 
an  arrangement  was  made  for  securing  thh 
balance ;  and  in  making  that  arrangement, 
a. sum  of  1,000/.  belonging  to  the  intended 
wife  of  Lindsay,  was  brought  into  account. 
On  the  Snd  of  July  1880,  Lindsay  exe^ 
cuted  a  third  mortgage  of  the  ship,  appur* 
tenances  and  freight,  to  William  Lyall,  for 
securing  to  him  the  repayment  of  1,5002. 
This  last-mentioned  mortgage  shortly  re* 
cited  the  previous  morteages,  in  the  follow- 
ing way : — **  Whereas  J.  S.  Lindsay  is  the 
owner  of  the  said  ship  or  vessel  cidled  Ikam 
O^Shanter,  subject  to  two  several  inden« 
tures  of  mortgage,  bearing  date  respec* 
tively  the  9th  day  of  Mardi  last  past;  one 
thereof  being  made  for  securing  the  pay- 
ment of  the  sum  of  8,500/.  to  T*  Dobeon, 
and  the  other  for  securing  payment  of 
1,680/;  to  R.  Reay«"  The  mortgage  to 
Lyall  was  indorsed  on  the  certificate  of  the 
ship's  register,  as  sl  further  mortgage,  aad» 
a  few  days  after  the  date  of  it,  Lindsay 
accepted  two  bills  of  exchange,  dated  tli^ 
6th  of  July  1880,  for  7,000  sicca  nipeeiii 
and  6,500  sicca  rupees>  together  ibakiog 
18»500  sicca  rupees,  or  1,096/.  17«;  b£ 
sterling,  drawn  upon  him  by  Williain  Lyall 
&  Company,  and  made  payable  in -Calcutta, 
five  months  after  date.  On  the  day  after 
the  date  of  William  Lyall's  mortgage,  Lind* 
say  executed  a  fourth  mortgage  of  the  ship 
to  Wilson  and  Jamieson.  About  the  eoA 
of  July,,  the  ship,  with-  Lindsay  as  master, 
proceeded  from  London  on  her  vdyage, 
and  on  the  7th  of  September,  abe  stmck 
on  a  reef  of  rocks,  and  sustained  great  da^ 
mage,  and  Lindsay  was  obliged  to  pet  into 
RioJaneirotohaveherrepaired^  Consider-* 
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Able  axpeniet  were  inounred,  and  in  ordef 
to  pey  them»  Lindsay  borrowed  money  on 
bottomry ;  and  thereupon  executed  to 
Joaquin  Mattos  Costa  a  bottomry  bond, 
dated  the  26th  of  November  1 830,  for  ne^ 
curing  to  him  and  his  assigns  29,836  sicca 
rupees  11  anas  and  9  pice,  payable  ninety 
days  after  the  safe  arrival  of  the  ship  at 
Calcutta.  The  ship  arrived  at  Calcutta  in 
the  early  part  of  the  month  of  March  1831 ; 
and  .it  appeared  Lindsay,  by  outrage  and 
misbehaviour  to  his  passengers  and  other- 
wise, had  acquired  such  a  character  at 
Calcutta,  that  there  was  very  little  or  no 
prospect  of  his  being  able  by  his  own 
means  to  procure  a  return  cai^o  or  passen- 
gers for  the  homeward  voyage ;  and  Lyall 
&  Company,  who  were  the  holders  of  the 
billa  of  the  6th  of  July  1830,  had  com- 
menced proceedings  against  him  on  those 
bills,  even  before  his  arrival  at  Calcutta, 
and  in  a  week  after  his  arrival,  they  arrest- 
ed him  and  kept  him  in  prison  for  about  a 
month*  On  the  19th  of  April  1831,  he  was 
released,  on  giving  Lyall  &  Co.  a  bond  and 
warrant  of  attorney  to  confess  judgment, 
in  15,479  sicca  rupees  6  anas,  being  the 
amount  of  the  bills  and  the  costs  and  some 
other  debts  due  to  Lyall  &  Co.  In  the 
meantime,  Costa's  bond  had  come  into  the 
hands  of  Mackintosh  &  Co.  of  Calcuttai 
and  it  became  payable  on  the  10th  of  June. 
Having  made  application  to  Lindsay  for 
payment,  but  without  success,  they  com- 
menced proceedings  against  the  ship,  to 
obtain  its  sale  by  public  auction,  and 
thereby  payment  of  the  bond.  It  appear- 
ed, that  Lindsay  had  offered  the  agency 
of  the  ship  to  several  houses  in  Calcutta, 
who  refused  it  on  the  terms  of  his  re- 
taining the  oonmiand.  He  had  also,  as  was 
proved,  advertised  in  papers  for  a  loan 
of  money  on  bottomry.  The  only  means 
which,  so  far  as  it  appeared,  Lindsay  had, 
for  the  liquidation  of  the  Rio  bond,  were 
as  .follows  : — On  account  of  the  outward 
frei^t,  the  sum  of  43/.  only^andon  account 
of  general  average  the  sum  of  756/.,  be- 
sides the  monies  which  might  be  raised  by 
contract,  in  respect  of  the  homeward 
freights  To  prevent  the  sale  of  the  ship, 
an  arrangement  was  entered  into,  and  Lyall 
paid  off  the  Rio  bond  to  Messrs.  Maokin-< 
tosh,  and  the  .same,  was  wdoned  to  them. 
On  .the  4th  of  June,  1831,  Charles  Lyall 


came  to  an  agreement  with  Lindsay,  and 
thereby,  after  reciting  the  Rio  bond,  and 
reciting  that  Lindsay  was  unable  to  pay  it, 
and  being  desirous  to  preserve  the  ship  from 
sale,  he  had  requested  Charles  Lyall  to 
advance  29,336  sicca  rupees  1 1  anas  and 
9  pice,  which  he  had  agreed  to  do  on  the 
terms  afterwards  mentioned,  it  was  wit- 
nessed, first,  that  Lindsay  agreed  to  exe- 
cute to  William  and  Charles  Lyall  a  new 
bottomry  bond,  for  the  29,336  sicca  rupees 
1 1  anas  and  9  pice,  and  any  further  sum 
which  Charles  Lyall  might  advance  to 
enable  Lindsay  to  pay  the  necessary  ex- 
penses of  fitting  out  the  ship  for  sea, 
which  sum  was  to  run  on  respondentia; 
secondly,  that  Lindsay  was  to  deliver  to 
Lyall  &  Company,  a  charter-party  of  af- 
freightment on  the  following  terms  :— 
the  ship  to  be  ready  to  proceed  to  sea 
within  thirty  days  from  the  date  (hereof; 
that  she  should  be  ready  to  receive  her 
cargo,  and  proceed  on  her  voyage  to  Bom- 
bay, and  from  thence  to  London,  at  the 
rate  of  6/.  10«.  per  ton,  to  be  consigned  to 
Dixon,  Carter  &  Company,  at  Bombay, 
and  William  Lyall  &  Co.  at  London;  the 
ship  to  be  towed  to  sea  by  steam,  at  the 
expense  of  Lindsay ;  Lyall  &  Company  to 
be  entitled  to  the  freight  on  the  voyage 
from  Calcutta  to  Bombay;  and  that  all 
sums  of  money  due  from  Lindsay  on  his 
private  account,  on  the  day  of  executing 
the  charter-party  to  Lyall  &  Company, 
should  be  acknowledged  by  Lindsay  in  the 
charter-party  as  a  payment  made  by  Lyall 
&  Company,  on  account  of  the  freight  of 
the  ship<  It  was  further  provided,  that 
neither  of  Lindsay's  brothers  should  pro- 
ceed on  board  the  ship,  and  that  Lindsay 
should  pay  all  law  costs  which  Lyall  & 
Company  had  been  put  to ;  and  Lindsay 
was  to  authorize  Charles  Lyall  to  collect 
and  receive,  and  recover  all  sums  of  money 
due  to  him  at  .Calcutta,  and  particularly 
the  general  average  due  on  the  Rio  bond, 
and  a  memorandum  was  indorsed  to  the 
effect,  that  in  consideration  of  5,000  rupees, 
Lindsay  was  to  resign  the  command  of  the 
ship,  and  a  new  commander  was  to  be  ap- 
pointed. In  pursuance  of  this  sgreeraent, 
Lindsay,  and  Mitchinson  the  new  master, 
executed  a  new  bottomry  bond,  dated  the 
13th  of  June  1831,  to  William  and  Charles 
Lyalli  far  3,367/.    U.  lO^t/.,  which  said 
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sum,  according  to  the  words  of  the  bond, 
was  to  run  at  respondentia,  on  the  block 
and  freight  of  the  ship  from  Calcutta  to 
Bombay,  and  thence  to  London,  at  a  pre- 
mium of  251,  per  cent,  for  the  voyage ;  and 
it  was  declared,  that  the  ship  and  her  freight, 
with  all  her  tackle  and  apparel,  were  hypo« 
thecated  to  William  and  Charles  Lyall,  for 
the  security  of  the  respondentia  so  taken 
up  by  Lindsay,  and  should  be  delivered  to 
no  other  use  or  purpose  whatever,  until 
payment  of  the  bond  and  premium.  The 
charter-party  was  dated  the  same  day,  and 
it  was  thereby  witnessed,  that  Lindsay  let 
it  to  freight  to  William  and  Charles  Lyall ; 
and  it  provided  that  they  should  have  any 
freight  to  be  earned  from  Calcutta  to  Bom- 
bay, and  that  they  should  pay  6/.  1  Os.  per  ton 
for  the  goods  laden  on  board  the  ship  at 
Bombay  for  London ;  and  on  the  charter- 
party  was  an  acknowledgment  by  Lindsay 
that  he  had  received,  on  account  of  the 
charter-party  of  affreightment,  the  sum  of 
30,618  sicca  rupees.  This  sum  was  not 
actually  paid  to  him,  but  was  set  off,  accord- 
ing to  the  agreement,  against  his  debt  to 
Messrs.  Lyall. 

Messrs.  Lyall  having  advanced  the  ne- 
cessary funds  for  fitting  the  ship  for  sea,* 
(which,  with  the  amount  of  the  Rio  bond 
they  represented,  amounted  to  more  than 
the  sum  for  which  the  second  bond  was 
given,)  it  proceeded  first  to  Bombay  and 
then  to  London. 

The  monies  received  by  Messrs.  Lyall, 
in  respect  of  the  ship,  were  as  follows : — 
they  received  in  London  in  respect  of 
oatward  freight  and  passage  money,  9^4/. ; 
for  average  on  an  insurance,  they,  as  mort* 
gagees  (as  they  alleged),  had  efiected  on 
the  ship,  the  clear  sum  of  3  SSL  They  re- 
ceived in  Calcutta  43/.,  on  account  of  out- 
ward freight,  and  756/.  from  the  consignees 
of  goods,  on  account  of  general  average 
due  in  respect  of  the  damage  which  the 
ship  and  cargo  had  sustained ;  besides  this, 
they  received  for  freight  from  Calcutta  to 
Bombay,  380/.,  and  from  thence  to  London, 
2,765/.  The  amount  payable  by  them 
under  the  charter-party,  for  the  hire  of  the 
ship,  being  S5 1  tons,  at  6/.  I  Os. 

After  the  arrival  of  the  ship  in  this 
country,  Messrs.  Lyall  paid  the  seamen's 
wages  and  other  charges  against  the  ship, 
afloounting,  as  was  said,  to  500/.,  which, 


by  an  agreement  of  the  22nd  of  March 
1822,  between  Messrs.  Lyall  and  the  plain- 
tiff, it  was  arranged,  should  be  done  with- 
out prejudice,  and  they  afVerwards  insti- 
tuted proceedings  in  the  Admiralty  Court, 
on  the  bottomry  bond  of  the  13th  of  June 
1831,  and  had  the  ship  arrested,  and  sought 
to  have  it  sold  for  payment  of  the  money  due 
on  the  bond.  The  ship,  it  was  stated,  bad 
been  sold  under  a  decree  of  the  Admiralty 
Court,  and  the  proceeds,  amounting  to 
about  2,800/.,  were  invested  in  Exchequer 
bills,  which,  by  consent,  remained  in  the 
hands  of  the  registrar  of  the  Admiralty 
Court,  until  the  rights  of  the  parties  had 
been  declared. 

The  plaintiff,  by  his  bill,  represented, 
that  by  the  rules  and  practice  of  the  Court 
of  Admiralty,  the  defendant,  as  mortgagee, 
was  unable  to  defend  the  suit,  or  institute 
any  proceedings  there,  and  that  he  would 
not  have  credit  given  to  him  for  the  several 
sums  of  money,  which  he  claimed  as  against 
Messrs.  Lyall ;  and  the  bill  prayed,  that 
the  bottomry  bond  of  the  13th  of  June 
1833,  might  be  declared  void,  as  against 
him,  and  that  Messrs.  Lyall  might  be  re-* 
strained  from  proceeding  in  the  Admiralty 
Court,  and  for  a  sale  of  the  ship,  and  pay- 
ment to  the  plaintiff  of  the  amount  of  has 
mortgage.  There  was  also  an  alternative 
prayer,  in  case  the  Court  should  deem  the 
bond  good  to  any  extent ;  but  which,  from 
the  view  taken  by  the  Master  of  the  Rolls 
of  the  case,  it  is  unnecessary  to  state. 

Messrs.  Lyall  admitted  diey  had  notice 
of  the  plaintiff's  mortgage  on  the  ship,  but 
denied  all  notice  of  the  mortgage  of  the 
freight. 

It  was  proved  by  a  clerk,  of  great  ex- 
perience, of  the  Register  Office  of  the  Cus- 
tom House,  ''  that  it  was  not  customary,  in 
mortgages  of  ships,  to  include  the  freight 
to  be  carried  by  the  ships  so  mortgaged," 
and  that,  by  the  words  on  the  register  of 
the  plaintiff's  mortgage,  **  he  would  not 
have  understood  that  dhe  freight  to  be  car- 
ried by  the  ship  was  included  in  the  mort- 
gage, from  the  circumstance  of  the  same 
not  being  usual  and  customary." 

Mr,  Kindersky  and  Mr,  6\  Sharpe,  for 
the  plaintiffs. — The  defendants  Lyall  had 
express  notice,  both  by  the  indorsement  on 
the  register,  and  the  recital  in  their  own 
deed,  of  the  mortgage  of  the  ship  to  the 
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plaintiffs,  and  having  notice  of  the  first 
deed,  they  had  implied  notice  of  its  con- 
tents, and,  therefore,  of  the  mortgage  of 
the  freight  to  the  plaintiffs  (1 ).  They  had, 
therefore,  no  right  to  deal  with  Lindsay, 
so  as  to  prejudice  the  plaintiff^s  rights,  nor 
eoald  they,  by  a  bottomry  bond,  or  other- 
wise, obtain  the  proceeds  of  the  homeward 
▼oyage,  for  payment  of  their  debt.  The 
second  bottomry  is  not  valid  to  any  extent 
against  the  plaintiffs,  because  there  was 
not  that  absence  of  all  means  of  obtaining 
funds  for  the  purposes  of  the  ship,  which 
authorised  the  master  to  hypothecate  a  ship 
at  respondentia  interest ;  and  it  is  only  in 
cases  of  imperative  necessity,  that  such  a 
proceeding  is  permitted — The  Nelwn(Jt\ 
The  Zodiac (3\  The  Minstrel  Bay  (4),  and 
7%e  Dungibbon  Castle  {5),  The  vessel  hav- 
ing arrived  at  Calcutta,  which  was  the  ter- 
minus, the  master  had  no  authority  on'  the 
starting  of  a  ship  to  execute  a  bottomry 
bond ;  the  voyage  was  finished  at  Calcutta ; 
by  the  new  charter-party,  Lyall  altered  the 
course,  by  sending  her  to  Bombay — The 
Tartar  {Q),  If  the  second  bond  be  bad, 
the  first  having  been  paid  off*,  and  a  new 
bond  taken  for  the  amount,  Lyall  stands 
as  a  mere  simple  contract  creditor  for  the 
amount — Copts  v.  Middleton  (Jf),  But,  at 
all  events,  Lyall  was  bound  to  apply  all 
the  monies  received  in  liquidation  of  the 
first  bond.  The  effect  of  this  transaction, 
if  permitted,  would  be  to  give  the  second 
mortgagee  with  notice,  priority  over  the 
first. 

Mr,  Pemberton  and  Mr.  H.  Williams^ 
for  the  defendant  Lyall,  insisted  that  he 
had  no  notice  whatever  of  the  mortgage 
of  the  freight,  and  that  it  was  impossi- 
ble that  notice  of  a  mortgage  of  one  par- 
ticular property,  should  be  notice  of  a 
mortgage  of  a  different  one,  especially  in 
this  case,  where  the  second  dealing  took 
place  at  Calcutta.  They  argued,  that  notice 
was  not  material,  for  the  mortgagee  having 
permitted  the  mortgagor  to  remain  in  pos- 
session, the  latter  must  be  considered,  as  in 
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1)  f  Sug.  Vend.  29S,  and  cases  there  cited. 
«)  1  Hag.  Adm.  Rep.  169. 

(3)  Ibid.  3«5. 

(4)  Uareported. 

(5)  Upreported. 

(6)  1  Hajr.  Adm.  Rep.  1. 
ij)  1  Turn.  &  Ross.  ««4. 


other  cases,  either  as  the  owner  or  as  the 
agent  of  the  mortgagee,  and  authorised  to 
bind  the  mortgagor  until  he  had  taken 
possession  :  that  the  Rio  bond  was  valid, 
for  it  clearly  was  not  pretended,  that  the 
captain  had  any  resources  at  Rio,  and  the 
bond,  as  against  the  ship  and  owners,  had 
been  kept  on  foot  for  the  benefit  of  Lyall ; 
and  that  this  case  was  very  different  from 
that,  where  a  surety  paid  off*  the  bond: 
that  the  second  bond  was  good,  because 
it  had  been  proved  that  a  bottomry  bond 
had  not  been  had  recourse  to,  until  all 
other  means  of  fitting  out  the  ship  had 
fiiiled.  They  urged,  that  the  ship  would 
have  been  sold  at  Rio,  but  for  the  first 
bond;  and  again  at  Calcutta,  but  for 
the  second;  and  that  as  the  homeward 
freight  had  been  earned  by  the  monies 
advanced  by  the  defi^ndant,  it  was  but 
equity  that  they  should  be  repaid:'  they 
asked  that  the  bill  should  be  dismissed,  or  if 
the  bond  should  be  considered  void,  then  for 
a  declaration  of  the  Court,  that  Lyall  was 
entitled  to  the  amount  of  the  money  he 
had  paid  on  the  Rio  bond,  and  the  sums 
which  had  been  advanced  for  fitting  out 
the  ship  for  sea,  as  well  as  the  seamen's 
wages,  and  the  expenses  of  the  homeward 
voyage, 

Mr,  Kindersley,  in  reply,  said,  it  had 
been  decided  by  the  House  of  Lords,  that 
there  was  no  lien  on  the  ship,  for  monies 
expended  for  fitting  out  a  ship,  or  for  the 
expenses  during  the  voyage. 

Lord  Lamodalb  reserved  judgment,  as, 
from  the  very  valuable  and  extensive  inter- 
ests likely  to  be  affected  by  the  decision  in 
this  case,  it  would  require  his  most  atten- 
tive consideration. 

Lord  Lakodalk  (af^er  stating  the  ob- 
jects of  the  bill,  and  the  circumstances  be- 
fore detailed,  down  to  the  statement  of  the 
mortgage  to  Lyall,  and  the  recital  therein 
of  the  previous  mortgage  to  the  plaintiff,) 
observed — There  is  no  doubt  William  Lyall, 
at  the  dat^  of  his  mortgage,  had  notice  of 
the  plaintiff's  mortgage  on  the  ship ;  his 
own  mortgage  is,  by  the  indorsement  on 
the  ship's  register,  stated  to  be  a  further 
mortgage,  and  the  plaintiff^s  mortgage  is  re- 
cited in  his  own  deed.  But  it  was  contended 
that  the  notice  extends  only  to  the  mortgage 
on  the  ship,  and  not  to  the  mortgage  of  the 
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freight  comprised  in  the  aame  deed ;  I 
cannot,  howeyer,  presume  that  William 
Lyall  or  his  legal  advisers  would  be  content 
with  the  information  contained  in  the  in-* 
dorsement  on  the  ship's  register,  or  in  the 
recital  of  the  deed ;  and  I  am  of  opinion  he 
must  be  deemed  to  have  had  notice  of  the 
full  extent  of  the  plaintiff's  mortgage.  Whe- 
ther the  usage  is  such  as  one  witness  has 
said  or  not,  it  can  hardly  be  supposed  that 
William  Lyall,  who  was  taking  an  assignment 
of  the  freight,  did  not  satisfy  himself  whether 
or  not  the  priormortgagee,  whose  mortgage 
was  referred  to,  had  done  the  same  thing. 
— [His  Lordship  here  stated  the  sailing  of 
the  ship,  the  accident  which  happened  at 
Rio,  the  bottomry  bond  to  Costa,  the  arri- 
val of  the  ship  at  Calcutta,  and  continued :] 
The  ship,  and  the  interests  of  all  persona 
having  claims  on  her,  were,  no  doubt,  in  a 
state  of  great  jeopardy,  and  in  order  that 
the  ship  might  be  made  profitable  to  the 
persons  interested  in  her,  it  was  necessary 
to  get  rid  of  Lindsay,  and  to  procure  money 
to  pay  off  the  bottomry  bond,  and  to  pro- 
vide the  necessary  supplies  for  the  home- 
ward voyage.  To  judge  of  the  transactions 
which  afterwards  took  place,  it  is  neces- 
sary to  look  at  the  relation  which  subsisted 
between  the  parties,  and  the  resources 
which  the  ship  or  the  employment  of  the 
ship  afforded.  Lindaay  was  mortgagor  in 
possession,  and  manager  of  the  ship;  deal- 
ing with  strangers  he  might  well  be  con- 
sidered as  owner,  having  full  power  to  act, 
for  himself,  or  as  agent  for  the  mortgagee, 
having  full  authority  to  act  for  him ;  but 
can.  Lyall  &  Co.  be  considered  as  strangers 
in  tbis  maiter  I  William  Lyall  had,  as  I 
apprehend,  notice  of  the  full  extent  of  the 
plaintiff's  mortgage,  and  the  indorsement 
on  the  ship's  registry  riiews  at  least  that 
the  plaintiff  was  mortgagee  of  the  ship ; 
and,. under  the  circumstances,  I  think  Lyall 
&  Go,  were  not  at  liberty  to  dfeal  with  Lind- 
say as  absolute  owner  of  the  ship.  On  the 
other  band,  Lindsay,  considered  only  as 
master,  had  authority  to  bind  the  ship  and 
fireight  against  Dobson,  the  plaintiff,  who 
was  mortgagee.  In  cases  of  emergency, 
audiorizing  a  bottomry  bond,  the  nuster 
has  authority  to  grant  a  bottomry  bond 
when  the  ship  happens,  in  the  course  of  her 
voyage,  to  require  repairs  or  supplies  at  a 
place  where  the  owner,  having  no  credit  or 


resources,  cannot  prooUre  the  menus  of  re- 
pair, and  provide  the  necessary  supplies, 
without  an  hypothecation  of  the  ship.  '*  It 
is,"  says  Lord  Stowell,  *'  the  vital  principle 
of  this  specfes  of  bond,  that  they  shall  be 
taken  where  the  owner  is  known  to  have 
no  credit ;  and  no  resources  fbr  obtaining 
the  necessary  supplies.  It  is  that  state  of 
unprovided  necessity  that  alone  supports 
these  bonds;  the  absence  of  that  necessity 
is  their  undoing."  The  resources  for  ob- 
taining the  necessary  supplies  may  be  fomud 
in  the  credit  of  the  owner,  in  money  due  to 
him,  and  which  the  master  has  authority 
to  receive,  or  in  monies,  which  may  be 
raised  on  contracts  for  the  future  employ- 
ment of  the  ship.  If  there  be  mooiea 
earned  during  so  much  of  the  voyage  as 
has  been  performed,  or  due  in  respect  of 
transactions  which  have  occurred  during 
the  voyage,  or  capable  of  being  raised  ii| 
respect  of  the  future  employment  of  the 
vessel,  it  is  the  duty  of  the  master  to  avail 
himself  of  those  resources,  and  not  to  raise 
money  on  bottomry ;  and  looking  at  the 
state  of  the  ^airs  of  the  ship  at  Ciilcutta 
in  April  1831,  we  find,  although  no  cvedit 
can  be  ascribed  to  the  master,  but  quite 
otherwise,  as  his  credit  was  so  much  im- 
peached, that,  without  getting  rid  of  him, 
probably  no  employment  could  have  beeii 
found  for  the  ship,  yet  there  were  resources 
for  obtaining  the  money  requisite  to  pay 
off  the  Rio  bond  and  more.  On  account 
of  the  outward  freight,  the  small  sum  of 
431,  was  due,  and  on  account  of  the  general 
average  756/.,  and  besides,  such  sums  as 
might  be  made  by  contract,  in  respect  of 
the  homeward  freight.  At  this  time  J^yall 
&  Co.  were  creditors  of  Lindsay  |o  a  con- 
siderable amount;  of  course  they  desired 
payment,  and  they  might  reasonably  wish 
to  apply  the  resources  of  the  ship  in  such 
payments,  if  they  lawfully  could;  and  their 
object  might,  as  it  seems,  have  been  ef- 
fected, if  they  could  lawfully  raise  what 
was  necessary  to  pay  off  the  Rio  bond, 
and  furnish  the  homeward  supplies  by  a 
new  bottomry  bond,  without  applying  the 
existing  resources  of  the  ship  for  thoae 
purposes  of  immediate  necessity.  [His 
Lordship  here  stated  the  several  arrange- 
ments and  dealings  at  Calcutta  between 
Lindsay  and  Lyall,  and  the  charte|r-party, 
and  observed] — On  the  charter-party  is  an 
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acknowledgment  by  Lindsay  that  he  had 
received,  on  account  of  the  charter-party 
of  affreightment,  the  sum  of  d0,618  sicca 
rupees  and  10  anas.  This  sum  was,  as  I 
understand,  placed  to  the  credit  of  Lind- 
say's private  account  with  Lyali  &  Co. 
How  fiur  that  was  consistent  with  the  de- 
claration in  the  bond,  that  the  ship  and 
her  fineight,  tackle,  &c.  &c.,  should  be 
a  security  for  the  money  secured  by  the 
bond,  and  should  be  delivered  to  no  other 
use  or  purpose  whatsoever,  would  be  a 
material  consideration  if  the  bond  could  be 
supported.  Under  all  the  circumstances, 
I  am  of  opinion,  that  the  agreement  in 
pursuance  of  which  the  bond  was  executed, 
snd  the  bond  itself,  cannot  be  supported. 
It  is  dear,  Lyall  &  Co.,  represented  by 
Charles  Lyall,  knew  that  the  homeward 
freight  was  worth  at  least  30,618  sicca 
rapees;  the  money  due  on  the  Rio  bond 
was  leas,  namely,  29,752  rupees ;  and  there 
were  several  sums,  to  the  amount  of  7,562 
rupees,  to  be  received  for  the  general 
average,  and  432  rupees  to  be  received  for 
freight  on  the  outward  voyage.  These 
were  not  all  the  resources,  but  some  of  the 
resources  which  Lindsay,  if  he  could,  ought 
to  have  availed  himself  of;  and  if,  from  the 
injury  he  had  done  to  his  character,  he 
could  not  do  so,  I  am  of  opinion  that  it  was 
the  duty  of  Lyall  &  Co.,  knowing  his  situa- 
tion, his  difficulties,  and  his  debts,  if  they 
interfered  at  all  (for  they  were  under  no 
obligation  to  interfere),  to  avail  themselves 
of  the  same  resources,  which,  no  doubt, 
were  in  their  power  when  they  acted  in 
concurrence  with  him.  I  think  they  had 
no  right  to  avail  themselves  of  the  power 
they  had  against  Lindsay,  of  procuring  a 
transfer  from  him  of  all  the  resources  which 
he  ought  to  have  availed  himself  of  for  the 
relief  of  the  ship.  If  it  had  appeared 
doubtful,  whether  the  resources  would 
have  equalled  the  amount  intended  to  be 
secured  by  the  bond,  I  should  have  thought 
it  necessary  to  have  directed  an  inquiry  on 
that  subject,  for  the  sums  intended  to  be 
secured  were  applied  in  paying  the  Rio 
bond,  without  the  payment  of  which  the 
ship  would  have  been  lost  to  all  the  mort- 
gagees ;  and  in  furnishing  supplies,  without 
which  the  ship  could  not  have  sailed ;  and 
for  any  part  of  the  amount  of  the  bond, 
which  could  not  have  been  supplied  by 
New  Series,  VI.— Cbanc. 


the  resources,  the  bond  would  have  been 
valid :  but,  on  a  careful  consideration  of 
the  statements  made  by  the  defendant,  I  am 
of  opinion,  that  the  resources,  in  the  pos- 
session of  Lyall  &  Co.  and  Lindsay,  were 
sufficient  to  furnish  all  the  monies  intended 
to  be  secured  by  the  bond.  I  therefore 
think  this  bond  must  be  declared  void 
against  the  plaintiff,  and  an  account  roust 
be  taken  of  what  is  due  to  the  plaintiff. 


THORNTON  V,  BaiOUT. 


V.C. 
Dec.  5,  1834. 

L.C. 

Feb.  9,  1 0 ; 

Dec.  16,  1836. 

Power — Appointment — Covenant  to  Settle, 

A  power  over  real  estate  to  appoint  to 
children  for  such  estate^  and  in  such  parts^ 
shares^  and  proportions^  and  with  such  limi' 
tations  over,  and  charged  with  such  annual 
or  gross  sums  as  A,  B,  should  appoint,  is 
well  executed  by  an  appointment  to  trustees, 
tn  trust  for  the  separate  use  of  one  of  the 
children  for  life,  with  a  contingent  remainder 
to  her  in  tail. 

A.  B,  by  his  marriage  settlement,  cove* 
nanted,  that  if  his  intended  wife,  or  he  in  her 
right,  should,  during  coverture,  become  en-* 
titled  to  any  property,  he  would,  unless  others- 
wise  expressly  directed  by  the  deed  or  will 
under  which  she  should  become  entitled,  convey 
the  same  on  the  trusts  of  the  settlement : — 
Held,  that  the  covenant  did  not  extend  to 
property  left  to  the  vnfe^s  separate  use  (1). 

By  the  settlement  made  on  the  marriage 
of  Serjeant  Heywood,  dated  the  2Gth  of 
December  1780,  certain  real  estates,  in  Ire- 
land, were  settled  (subject  to  the  life  estate 
of  his  own  father  and  mother)  upon  the 
Serjeant  for  life,  remainder  to  trustees  to 
preserve  contingent  remainders,  with  re- 
mainder to  his  wife  for  life,  with  remainder 
"  to  the  use  of  all  and  every,  or  such  one 
or  more  of  the  child  or  children  of  the 
body  of  the  said  Samuel  Heywood,  on  the 
body  of  the  said  Susanna  Cornwall,  his  in- 
tended wife,  lawfully  to  be  begotten,  whe- 
ther male  or  female,  for  such  estate  and 
estates,  and  in  such  parts,  shares,  and  pro- 

(1)  See  Oouglu  o.  CongreTe,  ante,  p.  51. 

K 


Ut 


CASES  IN  CHANCERY : 


portions,  and  with  such  limitations  over, 
and  charged  with  such  annual  or  gross 
sumS)  such  limitations  over  and  charges 
to  be  to  or  for  the  benefit  of  the  same 
children,  some  or  one  of  them,  and  in  such 
manner  and  form  as  the  said  S.  Heywood 
should  at  any  time  or  times,"  by  deed  or 
will  executed  in  manner  therein  mention- 
ed, direct,  limit,  or  appoint ;  and,  in  default 
thereof,  to  the  use  of  the  first  and  other 
sons  of  the  marriage  in  tail  male,  with  re- 
mainder to  the  use  of  all  and  every  the 
daughter  and  daughters  of  the  marriage, 
share  and  share  alike,  as  tenants  in  com- 
mon, in  tail  general,  with  cross  remainders 
amongst  such  daughters ;  "  and  in  case  all 
such  daughters  but  one  should  happen  to  die 
without  issue  of  her  or  their  body,  or  re- 
spective bodies,  or  there  should  happen  to 
l^  but  one  such  daughter,  then  to  the  use 
of  such  one  surviving  or  only  daughter, 
and  of  the  heirs  of  her  body  lawfully  issu- 
ing;*' with  remainder  to  the  use  of  the  said 
Samuel  Heywood  in  fee.  A  sum  of  money 
in  the  long  annuities  was  also  the  subject 
of  this  settlement. 

There  were  issue  of  this  marriage  three 
daughters  only  who  survived  childhood 
and  attained  twenty-one :  Mary,  who  died 
unmarried,  before  the  Serjeant's  will, 
Phoebe,  who  also  died  unmarried,  but  after 
the  Serjeant,  and  Ann,  (Mrs.  Eliot,)  now 
living,  who  had  children.  Preparatory  to 
the  marriage  of  Mrs.  Eliot,  Serjeant  Hey<- 
wood  appointed  one*third  of  the  estate  to 
her  in  fee ;  and  by  her  marriage  settlement, 
dated  the  5th  of  January  1815,  this  one* 
third  was  conveyed  to  trustees  in  fee,  (sub- 
ject to  the  life  estate  of  Serjeant  Heywood 
and  his  wife,)  to  the  use  of  Mr.  Eliot  for 
life,  remainder  to  Mrs.  Eliot  for  life,  re- 
mainder to  the  use  of  the  children  of  that 
marriage,  as  therein  provided.  One-third 
of  a  sum  of  long  annuities  was  also  the 
subject  of  this  settlement,  and  there  was 
contained  therein  the  following  covenant 
by  Mr.  Eliot : — In  case  the  said  intended 
marriage  should  take  effect,  and  the  said 
Ann  Heywood,  and  the  said  William  Gran- 
ville Eliot,  in  her  right,  should  at  any 
time,  during  her  said  intended  coverture, 
become  entitled  by  survivorship  or  other- 
wise to  any  further  or  other  snare,  right, 
or  interest  in  the  said  town  lands  and 
hereditaments,  or  any  further   or   other 


sum  in  the  said  long  annuities'  than  the 
one  third  part  thereof  respectively  therein- 
before conveyed  and  assigned,  or  to  any 
other  money,  estates  or  ejects,  by  virtue 
of  any  gifl,  bequest,  or  otherwise,  of  any 
of  her  relations  or  friends  exceediiu^  the 
amount  or  value  of  50i.,  he,  the  said  William 
Granville  Eliot,  would,  within  one  calen- 
dar month  next  afler  the  said  Ann  Hey* 
wood,  or  he  in  her  right,  should  become 
so  entitled,  unless  otherwise  expressly  or- 
dered, directed,  or  appointed  by  virtue  of 
any  deed  or  will,  or  by  virtue  of  which, 
'she  shall  become  entitled  thereto,  convey, 
assign,  pay,  and  make  over  the  same  to 
them,  the  said  trustees,  or  the  survivors 
or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  or  the 
trustees  or  trustee  of  the  said  trust  pre- 
mises for  the  time  being,  as  to  such  part 
thereof  as  should  be  of  the  nature  of  real 
estate,  to  the  several  uses  thereinbefore 
mentioned,  as  to  the  third  part  of  the  here- 
ditaments and  premises  thereby  granted 
or  released,  or  intended  so  to  be. 

Serjeant  Heywood,  by  his  will,  dated 
the  15th  of  June  185^6,  executed  and  at- 
tested as  required  by  the  power  reserved 
in  the  settlement  of  1780,  after  reciting 
that  one  third  part  of  the  estate  had  been 
appointed  by  the  settlement  of  1815,  in 
pursuance  of  the  power  reserved  by  hie 
own  marriage  settlement,  and  in  execution 
thereof,  appointed  the  remaining  two  third 
parts  of  the  estates  in  question,  to  the  use 
of  trustees  and  their  heirs,  during  the  joint 
lives  of  the  testator's  daughters,  Phoebe 
Augusta  Heywood,  and  Ann  Eliot,  and 
the  life  of  the  survivor  of  them,  upon  trust 
for  their  respective  benefits,  as  thereinafter 
mentioned  concerning  the  same.  And  he 
declared  that  the  two  third  parts  of  the 
said  town  lands  were  so  limited  to  the  said 
trustees  upon  trust,  out  of  the  rents  thereof, 
to  pay  unto  and  for  his  daughter  Phoebe 
Augusta,  any  annual  sum,  not  exceeding 
in  atiy  one  year  800/. ;  and  he  appointed 
that  the  surplus  should  be  paid  to  or  for 
the  benefit  of  his  daughter  Ann  Eliot,  for 
her  separate  use,  free  from  the  controul  of 
her  present  or  any  future  husband,  during 
the  joint  lives  of  his  daughters  Phoebe 
Augusta  Heywood  and  Ann  Eliot;  and  he 
directed,  that  the  receipts  of  his  daughter, 
notwithstanding  her  coverture,  should  be 
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a  sufficient  diaobarge  to  the  trustees  for 
such  sum  or  sums  of  money.  And  in  case 
of  the  death  of  his  daughter  Ann  Eliot, 
during  the  life  of  his  daughter  Phoebe 
Augusta  Heywood,  then  the  testator 
directed  and  appointed  that  the  annual 
surplus  should  be  paid  from  time  to  time 
to  such  person  or  persons  as  should  be  the 
heir  of  Uie  body  of  his  daughter  Ann  Eliot, 
for  the  time  being;  and  from  and  after  the 
decease  of  the  testator's  daughter  Phoebe 
Augusta  Heywood,  in  case  Ann  Eliot  and 
her  then  present  husband,  should  be  then 
living,  upon  trust  to  pay  the  whole  of 
the  rents  and  profits  of  the  said  two  third 
parts  of  the  said  estate,  into  the  proper 
hands  of  his  daughter  Ann  Eliot,  /or  her 
own  sole  and  separate  use  and  benefit,  in- 
dependent and  free  from  the  controul  of 
her  then  present  husband ;  her  receipt 
alone,  notwithstanding  her  coverture,  to  be 
a  sufficient  discharge  to  the  trustees ;  and 
he  declared  his  daughter  Ann  should  not  be 
at  liberty  to  anticipate  the  same ;  "  and  in 
case  Ann  should  survive  her  present  hus- 
band, then  from  and  after  his  decease,  and 
the  decease  of  his  said  daughter  Phoebe 
Augusta  Heywood,  the  testator  directed 
and  appointed  the  said  two  third  parts  of 
the  said  estates,  unto  his  daughter  Ann 
Eliot,  and  the  heirs  of  her  body  lawfully 
issuing,  and  for  want  of  such  issue,  the 
said  testator  directed  that  the  ultimate  rci- 
mainder  mentioned  in  his  marriage  settle<» 
ment,  should  take  place  as  if  he  had  made 
no  appointment  in  respect  of  the  said  two 
third  parts  of  his  said  estate.  But  in  casf 
his  daughter  Ann  Eliot  should  happen  to 
die  in  the  lifetime  of  her  husband,  and  of 
his  daughter  Phoebe  Augusta  Heywood, 
then  the  testator  directed  that  his  daughter 
Ann  Eliot  should  have  full  power,  by  vir* 
tue  of  that  his  will,  to  give,  direct,  and  api> 
point,  from  and  after  the  decease  of  her 
sister  Phoebe  Augusta  Heywood,  the  whole 
of  the  said  two  third  parts  of  the  said 
estates,  or  any  part  thereof,  unto  all  or  any 
one  or  more  of  her  children  who  might 
survive  her,  for  such  estate  and  estates, 
upon  and  (or  such  trusts,  and  in  such 
manner  and  form  as  his  said  daughter  Ann 
Eliot,  notwithstanding  her  coverture,  by 
her  last  will  and  testament,  in  writing,  or 
any  codicil  thereto,  to  be  signed  and  pub^* 
lishe4  hy  her  in  the  presence  of  and  to  be 


attested  by  threq  or  more  credible  witnesses, 
should  direct,  limit,  or  appoint  the  same 
orany  part  thereof;"  and  in  default  thereof, 
unto  the  heirs  of  the  body  of  his  daughter 
Ann  Eliot ;  and  in  default  thereof,  it  was 
his  will  that  the  ultimate  remainder  men* 
tinned  in  his  said  marriage  settlemenL 
should  take  place  as  to  the  said  two  third 
parts  of  the  same,  as  if  no  appointment 
thereof  had  been  made. 

Serjeant  Heywood  died  in  1828,  and  his 
daughter  Phoebe  afterwards  died  in  1882. 

By  the  decree  made  by  the  Vice  Chan- 
cellor, at  the  hearing  of  this  cause,  on  the 
6th  of  December  1884,  it  was  declared, 
that  the  settlement  of  the  5th  of  January 
1815,  made  on  the  marriage  of  Mr.  and 
Mrs.  Eliot,  was  a  valid  appointment  of 
one  third  part  of  the  552/.  Is.  9d.  per 
annum.  Bank  long  annuities.  And  the 
Court  did  declare  that  the  said  one-third 
part  of  the  said  sum  of  552L  Is,  9d,  per 
annum.  Bank  long  annuities,  amounting  to 
the  sum  of  184/.  Os,  7d.  per  annum,  life 
annuities,  sold  out  in  the  lifetime  of  the 
said  Samuel  Heywood,  deceased,  and  the 
proceeds  whereof  were  paid  to  him,  was 
unappointed,  and  that  one-third  part  of 
such  last-mentioned  third,  vested  in  Mrs. 
Eliot,  one  other  third  part  in  the  said 
Phoebe  Augusta  Heywood,  since  deceased^ 
and  the  other  third  part  thereof  in  the  said 
Mary  Isabella  Heywood,  since  deceased ; 
and  the  Court  did  declare  that  Mrs.  Eliot 
became  entitled,  as  the  next-of-kin  of  the 
said  Phoebe  Augusta  Heywood,  to  her  said 
third  of  a  third  part;  and  the  Court  did  de« 
dare  that  the  two  thirds  of  a  third,  to  which 
Mrs.  Eliot  so  became  entitled  as  aforesaid, 
were  liable  to  be  settled  under  the  cove* 
nants  contained  in  her  said  marriage  settle* 
ment;  and  the  Court  did  declare,  that  uhdet 
the  appointment  contained  in  the  will  of 
Samuel  Heywood,  Mrs.  Eliot  became 
absolutely  entitled  for  her  separate  use  to 
the  remaining  one  third  part  of  die  said 
sum  of  552/.  Is.  9(/.  per  annum,  Bank 
long  annuities,  and  that  she  was  not  bound 
to  settle  the  same.  And  the  Court  did 
declare,  that  the  appointment  contained  m 
the  will  of  Samuel  Heywood^  as  to  the  two 
thirds  of  the  real  estate  m  Ireland^  to  trus- 
tees, to  the  separate  use  of  Mrs,  Eliot, 
was  invalid,  but  that  the  appointment  of 
the  said  two  thirds  by  th#  said  will,  to  Mrs. 
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Eliot,  in  tail,  was  a  valid  appointment,  and 
that  she  was,  under  the  covenants  contained 
in  her  said  settlement,  bound  to  settle  the 
same  to  the  uses  contained  in  her  said 
marriage  settlement,  concerning  the  said 
one  third  part  of  the  hereditaments  and 
premises  thereby  granted  and  released. 
And  the  Court  did  order  and  decree,  that 
Mrs.  Eliot  should  convey  the  same  to  the 
trustees  under  her  said  settlement,  and 
settle  the  same  accordingly.  And  it  was 
ordered,  that  the  said  defendants,  Richard 
Bright  and  Benjamin  Heywood,  should 
pay  to  William  Granville  Eliot,  the  hus- 
band of  Mrs.  Eliot,  as  being  entitled  thereto 
under  the  said  settlement,  a  moiety  of  the 
rents  received  by  them  the  said  defendants 
Richard  Bright  and  Benjamin  Heywood, 
and  which  became  due  after  the  decease 
of  the  said  Samuel  Hey  wood,  and  prior  to 
the  decease  of  the  said  Phoebe  Augusta 
Heywood,  in  respect  of  the  said  two  un* 
divided  third  parts  of  the  said  real  estates 
in  Ireland,  and  the  entirety  of  the  rents  of 
the  same  two  undivided  third  parts,  which 
had  accrued  due  since  the  death  of  the 
said  PhcDbe  Augusta  Heywood,  and  had 
been  received  by  the  said  Richard  Bright 
and  Benjamin  Heywood. 

Mrs.  Eliot  appealed  from  so  much  of 
his  Honour's  decree  as  declared  that  the 
appointment  contained  in  the  will  of  Samuel 
Heywood,  as  to  the  two  thirds  of  the  real 
estates  in  Ireland,  to  trustees  for  her  sepa- 
rate use,  M'as  invalid,  and  that,  under  the 
covenants  in  her  settlement,  she  was  boun ^ 
to  settle  the  same  to  the  uses  in  the  settle- 
ment contained ;  and  as  ordered  her  to  con- 
vey the  same  to  the  trustees  of  her  settle- 
ment ;  and  from  so  much  of  the  decree  as 
ordered  the  payment  of  the  rents  to  her 
husband. 

The  Solicitor  General  and  Mr*  Lovat^  for 
the  appellant,  Mrs.  Eliot. 

Mr,  Jacob  and  Mr,  Norton,  for  Mr. 
Eliot,  the  husband  of  the  appellant,  and  for 
the  two  trustees  of  his  marriage  settlement. 

The  arguments  are  referred  to  in  the 
Lord  Chancellor's  judgment:  the  following 
cases  were  cited  and  referred  to : — 

Alexander  v.  Alexander^  2  Ves.  sen. 

640. 
Pitt  V.  Jackson,  2  Bro.  C.C.  51. 
Crompe  v.  Barrow,  4  Ves.  681. 
Maddison  v.  Andrews,  I  Ves.  sen.  58. 


Bennet  v.  Davis,  2  P.  Wms.  816. 
Doe  V.  Martin,  4  Term  Rep.  89. 
Kenworthy  v.  Bate,  6  Ves.  798. 
Long  V.  Long,  5  Ves,  445. 
Trollope  v.  Linton,  1  Sim.  &  Stu.  477; 

6.  c.  2  Law  J.  Rep.  Chano.  8. 
Whitlock's  case,  8  Co.  Rep.  69,  6. 
Smith  V.  AshUm,  Freem.  808. 
Roberts  v.  Dixall,  2  Eq.  Ca.  Abr.  668» 

pi.  19;  S.C.  1  Atk.  607;  Sug.  Pow. 

App.  No.  17. 
Churchman  v.  Harvey,  Amb.. 885;  and 

Blunt's  Edit.  App.  1. 
Major  V.  Lansley,  2  Russ.  8c  Myl.  S55 ; 

s.  c.  9  Law  J.  Rep.  Chanc.  102. 
Carver  v.  Bowies,  2  Russ.  &  Myl.  801. 
Newport  V.  Savage,  Sug.  Pow.  App.  18* 
Ilervey  v.  Hervey,  1  Atk.  561* 

Dec.  1 6, 1 836. — The  Lord  Chancellor 
— [after  stating  the  marriage  settlement  of 
Serjeant  Heywood,  and  after  reading  the 
covenant  in  Mrs.  Eliot's  settlement,  ob- 
served]— The  subject  upon  which  thi 
covenant  is  to  operate,  is  any  other  interest 
in  the  estate  in  question  to  which  Mrs. 
Eliot  might  become  entitled  by  survivor- 
ship or  otherwise,  &c. ;  but  it  is  not  to  ope- 
rate if  it  be  otherwise  expressly  directed  or 
appointed  by  the  deed  or  will,  by  virtue  of 
which  she  shall  become  entitled  thereto. — 
[His  Lordship  read  the  will  of  Serjeant 
Heywood,  and  proceeded] — It  is  admitted, 
that  the  testator  had  no  power  to  make  the 
provision  intended  by  his  will  for  the.  chil- 
dren of  M  rs.  Eliot.  Independently  of  such 
provision,  what  the  testator  intended  to 
do  was,  to  appoint  the  two-thirds  of  the 
estate  to  trustees  during  the  joint  lives  of 
his  two  daughters,  Phoebe  and  Ann,  and 
the  life  of  the  survivor,  upon  trust  to  pay 
800/.  a  year  to  Phoebe,  and  the  residue  of 
the  rents,  and  the  whole  afWr  Phoebe's 
death,  for  the  separate  use  of  Ann ;  and  if 
Ann  survived  her  husband,  tlien,  after  his 
death  and  the  death  of  Phoebe,  he  appinnt- 
ed  the  two-thirds  of  the  estate  to  Ann  and 
the  heirs  of  her  body.  The  testator,  then, 
in  the  event  of  Ann  dying  in  the  lifetime  of 
her  husband  and  Phoebe,  attempts  to  give 
to  Ann  a  power  of  appointment  to  her 
children,  and  in  default  thereof,  as  to  so 
much  whereof  no  complete  appointment 
should  be  made,  he  appointed  Uie  same  to 
the  heirs  of  the  body  of  his  said  daughter 
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Ann.  It  18  to  be  observed,  that  the  estate 
tail  given  to  Ann,  is  contingent  upon  her 
dying  before  her  husband,  and  not  making 
the  appointment  in  favour  of  her  children. 
— [His  Lordship  read  the  decree  of  the 
Vice  Chancellor,  and  observed] — The  de- 
cree, therefore,  as  to  the  long  annuities,  the 
settlement  with  regard  to  which  was  the 
same,  declares,  that  the  one  third  of  the  one 
third  taken  by  Mrs.  Eliot  in  defisiult  of  ap- 
pointment, and  so  much  as  she  took  as  next- 
of-kin  of  PhoDbe,  were  subject  to  the  cove- 
nant of  her  settlement ;  but  that,  as  to  the 
one  third  which  she  took  under  the.  will  of 
her  father,  she  was  entitled  to  enjoy  that, 
according  to  the  provision  of  that  will,  for 
her  own  separate  use.  The  effect  also  of 
this  decree  is  to  declare,  that  the  testator 
had  no  power  to  direct  the  payment  of  the 
rents  to  his  daughter  Ann  for  her  sepa- 
rate use ;  but  that  the  appointment  to  her 
in  tail  was  a  valid  appointment,  and  treats 
it  as  a  vested  estate  tail,  as  it  directs  her 
to  convey  the  two- thirds  to  the  trustQes  of 
her  own  settlement  under  the  covenant, 
although  the  estate  tail  was  given  only  in 
the  event  of  Ann  surviving  her  husband, 
who  is  still  isdive,  and  although  the  covenant 
in  her  own  settlement  was  by  the  husband 
only,  and  was  to  operate  only  in  the  event 
of  the  instrument  under  which  she  might 
become  entitled  to  property,  not  otherwise 
directing.  But  the  effect  of  the  decree  will 
be  to  give  to  the  husband  an  estate  for  life 
in  his  own  right,  contrary  to  the  express 
direction  of  Serjeant  Hey  wood's  will ;  and 
unless  she  should  survive  her  husband,  to 
deprive  the  wife  of  all  benefit  from  the 
property ;  and  if  she  should  survive  him,  to 
give  her  only  a  life  estate,  although,  in  that 
event,  the  testator  intended  she  should  have 
an  estate  tail.  The  first  question  to  be 
considered  is,  was  Serjeant  Heywood  au- 
thorised by  his  own  settlement  to  appoint 
the  rents  of  the  two*  thirds  of  the  estate  to 
the  separate  use  of  Ann ;  because,  if  he 
was,  the  question,  whether  such  interest 
as  she  took  under  his  will  was  or  was  not 
subject  to  the  covenants  of  his  own  settle** 
ment,  will  not  arise.  Now,  his  power  is 
to  appoint  in  favour  of  children  for  such 
estate  and  estates  charged  with  such  annual 
or  gross  sums,  and  in  such  manner  and 
form  as  he  should  think  fit.  As  to  so  much 
of,  and  such  interest  in,  the  estate,  as  Ser- 


jeant Heywood  should  not  effectually  ap* 
point,  Mrs.  Eliot,  in  the  events  which  have 
happened,  would,  by  the  provision  of  the 
settlement  of  1 780,  be  entitled  in  tail.  It 
is  said,  that  what  Serjeant  Heywood  has  at- 
tempted to  do  by  way  of  appointment,  in  the 
event  of  Mrs.  Eliot  not  surviving  her  hus- 
band, (that  is,  to  give  her  power  of  appoint- 
ing among  her  children,  and  in  default  of 
her  so  appointing,  to  the  heirs  of  her  body,) 
is  not  within  Uie  power,  and  therefore 
void  ;  but  he  has  also  appointed  the  rents 
of  the  estate,  during  the  joint  lives  of  her- 
self and  her  husband,  to  her  for  her  sepa- 
rate use,  and  the  estate  itself  to  her  in  tail, 
if  she  should  survive  her  husband ;  and 
the  decree  declared,  that  this  appointment 
in  tail  is  valid,  but  that  the  appointment 
of  the  rents  for  her  separate  use  is  in- 
valid ;  and  the  decree  directed  Mrs.  £liot 
so  to  deal  with  this  estate  tail,  as  to  settle 
it  according  to  the  covenant  in  her  own 
settlement.  Now,  it  is  to  be  observed, 
that  if  the  appointment  of  the  rents  to  her 
separate  use,  and  of  the  estate,  in  the  event 
of  her  dying  in  her  husband's  lifetime,  be 
invalid,  Mrs.  Eliot  is  entitled  to  an  imme- 
diate estate  tail  under  the  settlement  of 
1780 ;  but  the  estate  tail,  under  the  ap- 
pointment in  the  will  of  Serjeant  Heywood, 
IS  made  to  depend  upon  her  surviving  her 
husband,  who  is  still  alive;  and  it  does  not, 
therefore,  appear,  how  such  an  estate  can 
be  made  the  subject  of  the  covenant  in  her 
settlement,  even  supposing  the  object  of 
the  covenant  to  be  to  give  an  interest  to  the 
husband,  and  not  to  protect  the  wife  against 
the  exercise  of  his  marital  rights.  It  is  not 
disputed  at  the  bar,  and  the  decree  affirms, 
that  the  appointment  of  the  estate  tail  is 
good ;  but  if  it  be  good,  it  must  prevail 
according  to  the  terms  and  conditions  of 
the  appointment — namely,  to  take  effect 
after  the  termination  of  the  joint  lives  of 
Mr.  and  Mrs.  Eliot,  and  in  the  event  only 
of  Mrs.  Eliot  surviving  her  husband.  Ser- 
jeant Heywood,  in  exercising  this  power, 
has  given  to  his  daughter  the  rents  for  her 
separate  use  during  the  joint  lives  of  her- 
self and  husband,  and,  if  she  survived  him, 
then  an  estate  in  tail ;  the  obvious  object 
being  to  protect  the  daughter  against  the 
marital  power  of  the  husband,  and  to  ex- 
clude the  husband  from  any  participation 
in  the  benefit  of  that  property.  But  thede- 
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cree  wholly  defeats  this  object  in  two  ways. 
It  declares  the  gift  of  the  rents,  for  the  sepa- 
rate use  of  Mrs*  Eliot  invalid,  and  it  treats 
the  estate  tail  under  the  appointment,  as  a 
present  interest,  which  it  declared  to  be 
good,  and  gives  to  the  husband  the  same 
benefit  in  the  two  thirds  of  the  estate,  as 
he  had  under  his  own  settlement  in  the 
one  third.  The  terms  of  the  power  are  as 
large  as  tkey  can  well  be:  "such  estate  and 
estates,  in  such  parts,  shares,  and  propor- 
tions, and  with  such  limitations  over,  and 
charged  with  such  annual  or  gross  sum, 
(such  limitations  over,  and  charges,  to  be 
for  the  benefit  of  the  children,)  and  in  such 
manner  and  form  as  the  Serjeant  should  at 
any  time  or  times  direct,  limit,  or  app<Hnt." 
What  is  there  to  prevent  the  donee  of  such 
a  power  from  directing  the  rents  of  the 
estate,  the  subject  of  the  power,  to  be  paid 
to  a  married  daughter  during  the  joint 
lives  of  herself  and  her  husband,  and,  if 
she  survived  her  husband,  the  estate  itself 
in  tail  ? 

In  support  of  the  decree  it  wasfiirst  con^^ 
tended,  that  the  words,  "  in  such  manner 
and  form,"  applied  only  to  the  charges  to 
be  created  under  the  power ;  but  that  is 
clearly  contrary  to  the  meaning  of  the 
clause.  The  copulatives  run  through  the 
whole  of  it,  and  every  limb  of  it  is  part  of 
the  whole  body — "  for  such  estate  and  in 
such  parts,  and  with  such  limitatiods  and 
charges,  and  such  sums,  and  in  such  manner 
and  form."  But,  secondly,  it  was  contend- 
ed, that  under  such  a  power  the  donee  could 
only  appoint  so  as  to  create  legal  estates^ 
Cotdd  he  then,  in  execution  of  this  power 
to  charge,  create  only  a  legal  rent* charge? 
and  then,  in  that  case,  what  could  the 
words,  "  in  such  a  manner  and  form"  im- 
ply ?  The  argument  assumes,  under  such 
a  power,  that  the  donee  cannot  for  any 
purpose  create  a  trust.  It  was  said,  that 
a  court  of  equity  would  not  interpose  to 
carry  into  effect  such  an  intention;  but 
the  Court  would  interpose  only  to  enforce 
the  execution  of  all  other  trusts.  The  ap- 
pointment created  a  legal  estate  in  trust 
during  Mrs.  Eliot's  life,  and  the  argument 
was  necessarily  confined  to  an  appointment 
of  which  the  subject  is  a  legal  estate  in 
land,  the  very  decree  giving  effect  to  a 
precisely  similar  appointment,  as  to  a  sum 
in  long  annuities ;  the  objection  therefore 


18,  not  that  the  appohitroent  is  not  within 
the  terms  of  the  power,  but  that  such  a 
power  to  be  exercised  over  land,  including 
the  legal  estate,  as  well  as  the  beneficiu 
interest,  must  be  confined  to  creating  legal 
estates,  and  cannot  create  a  trust.  This 
must  depend  on  the  terms  of  the  power, 
and  the  intention  those  terms  express;  for 
every  mode  of  dealing  with  an  estate  may 
be  effected  through  the  means  of  a  power 
which  could  have  been  exercised  by  the 
original  authors  of  the  power;  but  all  this 
reasoning  must  yield  to  the  weight  of  au-> 
thority,  if  the  point  has  been  established. 
Alexander  v.  Alexander  was  cited  for  the 
appellant,  and  it  establishes  that*  under  a 
power  to  appoint  a  personal  fund,  in  such 
proportions  as  the  donee  should  direct,  an 
appointment  to  one  of  the  objects  for  life 
to  her  separate  use  was  good,  and  so  far  it 
is  a  strong  authority  for  the  appellant; 
but  the  respondent  contended,  that  another 
part  of  that  case  was  in  his  favour,  namely, 
as  tq  the  share  of  Francis.  Now,  as  to 
Francis's  share,  the  case  was  this:  the 
donee,  having  power  to  appoint  among  chiU 
dren,  gave  contingently  a  part  of  the  fiiind  to 
two  of  the  children,  to  apply  it,  in  their  dis- 
cretion, to  the  benefit  of  another,  Francis^ 
his  wife  and  children.  This  was  clearly  bad 
on  two  grounds ;  it  was  a  delegation  of 
the  power,  and  was  to  be  exercised  in  fa<« 
vour  of  the  wife  and  children,  who  were  not 
objects  of  the  power.  The  decision,  there- 
fore, on  this  point  cannot  possibly  aid  the 
argument  for  the  respondents.  The  respon** 
dents  also  attempted  to  draw  an  argument 
from  the  case  oiHervey  v.  Hervey^  and  con- 
tended, that  it  established  that  a  power  of 
appointment,  in  favour  of  a  particular  per- 
son, cannot  be  executed  by  an  appointment 
to  trustees  for  such  persons.  In  that  case, 
in  a  settlement  a  power  to  the  father  to 
make  a  jointure  to  the  amount  of  600/.  was 
interposed  between  his  own  legal  estate 
for  life,  and  a  legal  remainder  to  his  son, 
and  which  he  attempted  to  execute,  by  «p« 
pointing  the  estate  to  trustees,  upon  trust* 
to  pay  600/.  clear  to  his  wife.  Lord  Hard* 
wicke  held,  that  the  power  of  jointure  was 
a  power  to  create  a  legal  estate,  and  waa 
not  well  executed  by  creating  the  tmst ; 
but  he,  nevertheless,  considered  the  wife 
as  entitled  in  equity  to  her  jointure,  and 
decreed  accordingly,  and  that  case  turned 
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en  the  legal  tenn  "  jointmre.'*  This  is  no 
authority  to  shew,  that  where  a  power  is 
fhuned  as  in  this  case,  it  cannot  he  exe- 
cuted hy  creating  a  trust ;  but  it  does  prove, 
that  where  there  was  a  failure  at  law  in 
the  execution  of  the  power,  this  Court 
would  give  effect  to  the  object  of  it,  being 
the  wife,  and  give  her  the  full  benefit  of 
what  was  intended.  The  case  of  Church" 
man  ▼.  Harvey  establishes  the  same  rule. 
No  other  cases  were  cited  or  relied  on  by 
the  respondents.  Several  were  cited  for 
the  appellant,  in  which,  under  such  a  power 
of  appointment  as  in  this  case,  over  a 
fund  of  personalty,  an  appointment  for  the 
separate  nse  of  a  married  daughter  was 
held  good.  Such  is  Alexander  v.  Alexan" 
der,  before  mentioned,  ^w^Maddison  v.  Art" 
drews ;  but  these  need  not  be  particularly 
observed  upon,  the  decree  in  this  case 
having  established  the  proposition  as  to 
the  one-third  of  the  long  annuities.  But 
this  rule,  it  is  said,  does  not  apply  to  land, 
when  the  subject  of  the  power  is  a  legal 
estate  in  land.  No  case,  as  I  before  ob« 
served,  was  cited  in  support  of  this  pro- 
position, but  against  it  there  are  several. 
First,  the  case  of  Smith  v.  Camelford(;A); 
that  was  a  case  of  money  in  trust  to  be 
hid  out  in  land,  to  be  settled  upon  the 
husband  for  life,  the  wife  for  life,  re- 
mainder to  the  children  for  such  estates, 
and  subject  to  such  powers,  and  limi- 
tations, and  provisions,  as  the  husband 
thonld  appoint.  The  estates  were  pur- 
chased with  the  trust  fund ;  but  the  father, 
by  his  will,  gave  10,0002.  part  of  the  trust 
fund,  to  be  laid  out  in  land,  to  be  conveyed 
to  the  daughter  for  life  for  her  separate 
use,  remainder  to  her  children  in  tail.  The 
case  was  first  heard  at  the  Rolls,  before 
Lord  Kenyon ;  and  the  Master  of  the  Rolls, 
as  to  the  10,000/.,  declared  it  should  be 
laid  out  in  land,  to  be  settled  to  the  use  of 
trustees  for  the  daughter  and  the  heirs  of 
her  body,  but  the  rents  to  be  paid  to  her 
for  her  separate  use.  The  case  was  after- 
wards re-heard  before  the  Chancellor,  and 
he  decided,  that  the  appointment  did  not 
operate  upon  the  land,  because  the  father 
had  intended  to  appoint  the  fund,  and  the 
fund  did  not  exist ;  but  the  judgment  of 
the  Master  of  the  Rolls,  as  to  the  effect 

(«)  2  Vcs.  juii.  698. 


of  the  appointment,  with  respect  to  the 
10,000/.  (if  that  had  been  a  proper  sub- 
ject-matter i^)on  which  the  appointment 
could  operate),  was  not  affected  by  his 
judgment ;  but,  on  the  contrary,  Lord 
Rosslyn,  (2  Ves.  711  and  712,)  expresses 
an  opinion  in  favour  of  the  judgment  of 
the  Master  of  the  Rolls  upon  that  subject. 
The  case  of  Pitt  v.  Jackson  is  admitted  to 
be  an  authority  for  the  appellant ;  but  its 
weight  is  attempted  to  be  lessened  by 
stating  that  the  same  counsel  appeared  for 
the  husband  and  wife.  In  Crompe  v.  Bar-- 
row,  the  subject  of  the  power  was  leasehold 
property  in  trust;  but  it  is  an  authority 
that  an  appointment  to  the  separate  use  of 
a  married  woman  is  a  good  appointment. 
In  Kenworthy  v.  Bate,  the  power  was  over 
the  legal  estate  in  land,  the  settlement 
being  *'  to  the  use  of  the  husband  for  life, 
then  to  the  wife  for  life,  remainder  to  such 
children  as  the  father  by  his  will  should 
appoint;"  the  father  by  his  will  directed 
the  estate  should  be  sold,  and  the  proceeds 
divided,  and  the  appointment  was  sup- 
ported on  the  authority  of  Long  v.  Long 
and  Watts  v.  Day,  and  Roberts  v.  DixalL 
How,  then,  can  it  be  contended,  that 
such  a  power  as  this,  over  a  legal  estate  in 
land,  can  only  be  executed  by  creating 
legal  estates?  and  if  the  contrary  be  the 
law,  then  where  is  the  difference  between 
such  appointment  over  personalty  and  over 
land?  and  what  is  the  ground  of  difference 
between  the  decree  as  to  the  stock  and  as 
to  the  land  ?  Bennet  v.  Davis  and  Doe  v. 
Martin  were  cited  for  the  appellant,  to 
prove,  if  there  was  any  objection  to  the 
appointment  of  trustees,  the  wife's  right 
would  be  the  same  in  equity ;  but  in  my 
view  of  the  case,  it  is  not  necessary  to  re- 
sort to  that  ground.  It  was  lastly  contend- 
ed for  the  respondents,  that  supposing  the 
appointment  to  the  separate  use  of  Mrs. 
Eliot  to  be  good,  she  was  bound  by  the 
covenant  to  settle  the  estate  according  to 
the  terms  of  her  own  settlement,  which 
would  have  the  effect  of  giving  to  the 
husband  an  estate  for  life,  and  to  defeat 
the  object  of  the  appointment.  To  this 
there  are,  however,  three  answers — first, 
that  the  covenant  is  by  the  husband  only, 
and  applies  only  to  that  over  whicKshe  might 
obtain  dominion ;— secondly,  it  does  not 
apply  to  property  as  to  which  any  express 
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order  or  direction  was  given,  inconsistent 
with  the  purposes  of  the  settlement; — 
thirdly,  that  the  decree  in  this  case  con- 
cludes the  argument  as  to  one  third  of  the 
long  annuities,  and  would  be  as  much 
within  the  terms  of  this  covenant  as  the 
one  third  of  the  estate.  Upon  the  whole, 
therefore,  after  paying  every  attention  to 
the  argument  in  favour  of  the  decree,  and 
and  with  the  utmost  respect  to  the  autho- 
rity from  which  it  proceeds,  I  cannot  come 
to  the  opinion,  that  this  appointment  to  the 
separate  use  of  Mrs.  Eliot  is  void.  The 
result  is,  I  must  reverse  so  much  of  the 
decree  as  declared  this  appointment  to  be 
invalid,  and  directed  the  conveyance  to  the 
use  of  Mrs.  Eliot's  settlement,  and  as  direct- 
ed payment  of  the  rents  according  to  the  de- 
claration ;  and  in  lieu  of  it,  I  must  declare, 
that  the  appointment  is  good,  and  direct 
the  trustees  to  pay  the  rents  to  the  separate 
use  of  Mrsi  Eliot,  during  the  joint  lives  of 
herself  and  husband,  there  being  no  con- 
veyance at  present  to  be  executed,  and  the 
subsequent  interest  being  contingent  on  the 
event  of  survivorship.  It  does  not  seem 
proper  to  make  any  declaration  as  to  the 
ulterior  interest,  as  it  depends  on  who  sur- 
vives. 


M.R. 

ISS6.         >   STEWART  0.  LORD  NUGENT. 

June  29.    3 


^ 


Plea — Discovery — Demurrer. 

A,  brought  an  action  for  libel  against  B^ 
to  which  B,  pleaded  a  justijication ;  A.  hav^ 
ing  demurred  to  the  plea,  B.  filed  his  bill 
for  a  discovery,  and  a  commission  to  examine 
witnesses  abroad,  in  aid  of  his  defence  at  law : 
— Held,  that  such  bill  could  not,  under  the 
circumstances,  be  maintained. 

An  article  having  appeared  in  the  Courier 
newspaper,  reflecting  on  the  character  of 
Lord  Nugent,  when  Governor  of  the  Io- 
nian Islands,  his  Lordship  commenced  an 
action  against  the  editor,  for  libel.  To  this 
the  defendant  pleaded,  first,  not  guilty; 
and,  secondly,  a  justification.  The  latter 
plea  set  out  a  number  of  general  charges 
against  his  Lordship,  who,  being  advised 
that  the  charges  stated  in  the  plea  would 
not  amount  to  a  justification,  filed  a  repli- 


cation to  the  first  pfea,  and  a  special  de- 
murrer to  the  second. 

About  three  weeks  aflerwards,  Stewart, 
the  defendant  at  law,  filed  this  bill  against 
Lord  Nugent,  for  a  discovery  of  the  seve- 
ral matters  set  out  in  his  second  plea,  and 
for  a  commission  to  examine  witnesses  in 
the  Ionian  Islands. 

The  defendant  in  equity  pleaded  to  this 
bill,  stating  the  demurrer  at  law  to  the 
plaintiff's  plea  then  pending,  and  that  an 
issue  at  law  had,  by  such  demurrer,  been 
raised,  and  was  pending,  touching  the 
validity  of  the  plea  in  point  of  law ;  and 
the  defendant  averred,  that  the  said  de- 
murrer was  good  in  law,  and  would  be 
allowed ;  and  that  the  said  plea  was  and 
would  be  held  to  be  bad,  invalid,  and  in- 
sufficient in  law,  and  that  no  issue  could, 
or  even  would,  be  raised  in  the  said  action, 
in  which  the  truth  of  the  said  plea  so 
secondly  pleaded  by  the  said  plaintiff 
therein,  or  of  any  of  the  matters  and  things 
therein  averred  or  contained,  would  be 
tried ;  and  that  the  plaintiff's  said  bill  was 
brought  in  aid  of  a  defence  to  the  said 
action,  which  was  bad  and  invalid  in  law, 
and  the  truth  of  which  never  could  or 
would  be  tried  or  inquired  into. 

The  validity  of  this  plea  now  came  on 
to  be  argued. 

Mr.  Pemberton  and  Mr.  Bethell,  in  sup- 
port of  the  plea,  contended,  that  the  state 
of  the  pleadings  at  law  were  such  as  ren- 
dered a  discovery  or  the .  examination  of 
witnesses  quite  unnecessary;  because,  a 
question  of  law,  and  not  a  question  of  fact, 
had  been  raised  by  the  pleadings. 

Mr.  Kindersley  and  Mr.  SttnUm,  contrk. 
— The  averment  in  the  plea,  that  the  de- 
murrer at  law  is  good,  and  will  be  allowed, 
must  not  be  taken  to  be  true  on  the  mere 
representation  of  the  defendant.  Even  if 
the  statements  in  the  plea  at  law  be  too 
general,  it  may  be  amended,  which  the 
courts  of  law  will  permit,  even  afler  de- 
murrer—  Tidd's  Prac.  p.  708.  The  disco- 
very will  then  become  necessary. 

Thorpe  v.  Macauley,  5  Mad.  218. 

Shackell  v.  Macauley,  2  Sim.  &  Stu.  79 ; 
s.  c.  1  Bligh,  N.S.  96,  were  cited. 

Lord  Langdale. — I  have  no  doubt 
whatever  in  this  case.  I  never  heard  a  more 
extravagant  argument  than  that  which  has 
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]been  used.  Here  is  an  action  for  a  libeli 
to  which  the  defendant  at. law  pleads  a 
justification.  The  bill  of  discovery  is  not 
filed  in  that  stage  of  the  proceedings ;  if  it 
bad  been,  it  might  then  have  come  within  the 

Principle  of  the  case  of  Shackell  v.  Macaur 
ry.  But  the  plea  being  filed,  is  demurred 
to.  This,  for  the  purposes  of  the  demurrer, 
is  a  formal  admission  that  the  facts  are 
true.  The  argument  admits,  that  there 
cannot  be  any  proceedings  at  law,  in  which 
the  answer  to  this  bill  of  discovery  can  be 
used ;  but,  it  is  said,  that  there  may,  by 
possibility,  arise  a  case  in  which  the  answer 
of  the  defendant  can  be  used;  and  the 
process  of  the  Court  is  to  go  against  the 
defendant,  in  order .  to  afford  a  discovery 
which  is  not  to  be  used.  It  is  said,  that  a 
court  of  law,  upon  a  proper  application, 
may  allow  the  plea  to  be  amended,  and  the 
plea  will,  when  amended,  become  a  good 
one.  It  is  contended,  strangely  enough, 
that  the  present  plea,  when  amended,  is  to 
be  considered  the  same  plea ;  that  is,  that 
a  good  plea  and  a  bad  one  are,  in  this 
court,  to  be  considered  the  same. 

This  is  the  real  question,  whether  I  aqa 
to  allow  a  plea  to  a  biH  of  discovery,  where 
the  discovery,  if  granted,  could  not  be 
used.  I  am  clearly  of  opinion,  that  I  must 
allow  this  plea.     I  have  no  doubt  of  it. 


M.R. 

Dec.  17,19 

1836. 
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GLTN  V.  HOUSTON. 


Discovery — Demurrer — Pleading,  ' 

A  biU  of  discovery  cannot  be  sustained 
where  the  matter  sought  to  be  discovered  may 
be  made  the  subject  of  a  criminal  charge; 
and  therefore  a  general  demurrer  was  aUoW' 
ed'to  a  mil  of  discovery  in  aid  of  an  action 
for  assault  and  false  imprisonments 

Saroble — Thai  such  a  bill  could  not  be 
sustained  in  aid  of  an  action  for. a  mereper^ 
soaal  tort, . 

The  main  object  of  a  biU  being  to  procwre 
evidence  of  that  which  constitutes  a  criminal 
charge^  a  general  demurrer  to  the  whole MH 
mU  be  allowed^  notwithstanding  the  bill  cou" 
tains  some  interrogatories  not  directly  crtr 
minatory^ 

New  Series,  VI. — Chanc. 


The  bill  stated,  that  in  November  1831, 
the  plaintiff*  was  a  British  merchant  in  Gib- 
raltar, and  Sir  William  Houston  was 
Lieutenant-Governor  of  the  same  place. 
That,  under  the  pretext  of  searching  for 
one  General  Torrejos,  a  subject  of  the 
kingdom  of  Spain,  whom  the  defendant 
was  desirous  to  seize  and  capture,  the 
defendant,  in  the  month  of  November, 
ordered  and  commanded  one  John  Mair, 
a  lieutenant-colonel  in  his  Majesty's  army, 
and  military  secretary  to  the  defendant, 
with  a  party  of  his  Majesty's  soldiers,  then 
and  there  armed  with  military  weapons^ 
and  under  the  command  of  the  defen- 
dant to  go  to  and  search  the  private  dwell- 
ing-house of  plaintiff*  in  Gibraltar,  an4 
.certain  other  houses  and  premises  in  the 
possession  of  plaintiff*  and  his  co-partners 
in  trade,  and  wherein  plaintiff*  was  inter? 
ested,  adjoining  to  plaintiff''s  dwelling- 
house,  and  not  to  permit  or  suff*er  any 
person  whomsoever  to  leave  or  depart 
from  the  said  dwelling-house  and  pro- 
perty, until  Lieutenant-Colonel  Mair  and 
the  soldiers  completed  such  search,  or 
orders  to  such  or  the  like  purport  and 
efflect,  or  which  expressly  or  construcr 
tively,  in  the  military  sense,  contained 
such  or  the  like  commands,  were  issued  or 
given  on  such  occasion  by  the  defendant* 
That,  although  he  had  then  been  many  years 
resident  in  Gibraltar,  and  maintained  a 
character  of  great  respectability,  and  wa^ 
carrying  on  very  extensive  business  as  a 
merchant  at  Gibraltar,  and  was  and  always 
had  been  well  affected  to  his  Majesty,  yet 
the  said  Lieutenant- Colonel  Mair,  on  the 
3rd  of  November  1831,  proceeded  accord- 
ingly! at  the  head  of  a  detachment  of  his 
Majesty's  soldiers,  armed  as  aforesaid,  to 
the  plaintiff*'s  dwelling-house,  and  the  said 
houses  and  premises  adjoining  thereto,  and 
the  soldiers  acting  under  the  command  of 
Lieutenant-Colonel  Mair,  th^n  and  there 
with  force  and  arms  surrounded  and  blocks 
aded  the  said  premises ;  and,  Lieutenant- 
Colonel  Mair  then,  and  there  set  and  apr 
pointed  certain^of  the  soldiers  as  sentinels 
to  giiiard.and  watch,  the  entrances  to  and 
points  of  egress  fronn  the  plain  tiff*'s  dwell  ing;- 
house  and  the  adjoining  premises,  to  pre- 
vent the  plaintiff  or  any  person  whomsoever 
from  quitting  or  departing  from  the  same. 
That  Lieutenant-Colonel    Mair   and   th^ 
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armed  loldiers  searched  tbe  plaintiff's  house 
and  the  premises  adjoining  thereto,  and  con- 
tinued so  searching  the  same,  and  conti- 
nued and  kept  the  said  premises  blockaded 
and  surrounded  by  force  as  aforesaid,  for 
the  space  of  several  hours.  That  during 
the  continuance  of  the  search  and  proceed- 
ings, the  plaintiff  attempted  to  quit  his 
house  for  his  lawful  purposes,  and  more 
particularly  for  the  purpose  of  ascertaining 
from  the  defendant  the  cause  of  such  un- 
justifiable proceedings,  and  upon  making 
an  endeavour  so  to  do,  the  plaintiff  was  by 
force  and  coercion  prevented  and  restrain- 
ed by  the  sentinels  so  armed  and  on  guard 
as  aforesaid,  from  leaving  his  house,  and 
one  of  such  sentinels,  on  such  occasion, 
^presented  his  bayonet,  and  threatened  to 
wound  and  kill  plaintiff  if  he  persisted  in 
quitting  his  house ;  and  plaintiff  was  in 
manner  aforesaid,  and  by  the  order  and 
authority  of  the  defendant,  or  those  acting 
under  his  command  as  aforesaid,  kept  and 
detained  a  prisoner  in  his  said  house,  and 
assaulted  and  disturbed  in  the  peaceable 
possession  of  his  property,  and  pre* 
vented  from  pursuing  his  lawful  avoca- 
tions, contrary  to  and  in  breach  of  the  laws 
of  this  realm,  and  of  his  Majesty's  said 
possession  of  Gibraltar,  and  to  the  great 
damage  and  injury  of  the  plaintiff  there- 
by. 

The  bill  then  sUted,  that  General  Tor- 
rejoa  was  not,  and  had  not  been,  on  plain- 
tiff's premises,  and  there  was  not  any  foun- 
dation whatever  for  such  search  for  him 
^here ;  but  the  search  was  moreover  con- 
ducted in  an  illegal  and  unjustifiable  man- 
ner, and  without  any  civil  authority  or 
Eroceeding  to  justify  the  same,  if  the  same 
ad  been  so  justifiable.  That  the  soldiers 
were  acting  on  the  occasion  aforesaid,  as 
well  under  the  orders  or  command  of  the 
•aid  John  H.  Mair,  as  of  a  gentleman  named 
Spiller,  then  an  adjutant  in  his  Majesty's 
aervice,  and  then  under  the  command  of  die 
defendant;  and  John  H.  Mair  and  Spiller, 
and  the  soldiers,  were  respectively,  on  the 
occasion  aforesaid,  under  the  command  of 
the  defendant,  and  aeting  by  and  under 
his  command  in  the  proceedings  aforesaid; 
and  John  H.  Mair,  and  the  said  Adjutant 
Spiller,  and  the  said  soldiers,  then  and 
there,  and  on  divers  other  occasions,  de- 
cfaired  and  sUted  as  the  ftct  was,  that  they 


were  acting,  on  such  occasion  as  aforesaid^ 
by  and  under  such  orders.  That  what 
John  H.  Mair  and  the  soldiers  did  at  tbe 
time  and  on  the  occasion  aforesaid,  waa 
either  in  pursuance  of  the  express  ordera 
of  the  defendant,  or  was  the  necessary 
result  and  construction  of  such  orders,  in 
the  military  sense  and  acceptation  thereof; 
and  as  evidence  thereof,  the  bill  alleged« 
that  the  defendant,  and  John  H.  Mair,  and 
Adjutant  Spiller,  and  the  soldiers  who 
acted  on  the  occasion,  remained  in  Gibral- 
tar, and  in  his  Majesty's  service  there,  for 
a  very  considerable  time  after  such  trans- 
action; but  Lieutenant- Colonel  Mair,  and 
the  said  Adjutant  Spiller,  and  the  said  aol- 
diers,  were  not,  ever,  at  any  time,  accus- 
ed or  alleged  by  the  defendant  not  to 
have  been  under  his  command,  or  not  to 
have  been  acting  under  his  orders.  And 
as  further  evidence  of  tbe  said  matters, 
the  plaintiff,  by  his  bill,  stated,  that  on  the 
8rd  of  November  1891,  he  wrote  to  the 
defendant,  protesting  against  the  wrongs 
and  injuryi  and  that  he,  on  the  aame  day» 
received  a  reply,  written  by  J.  H.  Mair^ 
as  military  secretary  of,  and  by  the  orders 
and  direction  of,  the  defendant,  requesting 
the  plaintiff  to  wait  on  the  defendant. 

The  bill  then  stated  an  interview^  which 
in  consequence  took  place  between  the 
plaintiff  and  defendant,  in  which  the  de- 
fendant admitted  that  Spiller  had  been 
acting  under  his,  the  defendant's,  orders. 

It  then  stated,  that  the  plaintiff  had 
commenced  "an  action  in  his  Majesty's 
Court  of  Common  Pleas  at  Westminster, 
against  the  said  defendant,  for  the  reco- 
very of  damagea  for  auch  assault  and  false 
imprisonment,  and  that  the  said  action  waa 
pending  in  the  said  court,  but  tliat  plaintiff 
was  unable  to  proceed  with  safety  to  the  trial 
of  the  said  action  at  law,  without  the  aid 
of  the  discovery  thereinafter  prayed."  The 
bill  contained  the  usual  charge  of  hooka  and 
papers,  and  interrogatories  of  the  state- 
ments in  the  bill;  and  it  prayed,  **  that  the 
defendant  might  answer  the  preroisesy  and 
make  a  full  and  fair  discovery  to  the  mat^ 
ters  thereinbefore  interrogated  unto  and 
inquired  after.** 

To  this  bill  the  defendant  demurred,  be-> 
cause  the  plaintiff  had  not  made  such  a 
ease  as  entitled  him,  in  a  court  of  equity, 
to  any  discovery  from  the  defendant  as  to 
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the  ntalters  contained  in  the  laid  bill,  or 
any  of  such  matters. 

Mr,  PemberUmy  Mr.  Kindersley^  and  Mr» 
John  RomiUy^  in  support  of  the  demurreri 
contended,  that  this  Court  would  not  com- 
pel a  discovery  in  a  case  of  personal  tort, 
especially  where  the  acts  complained  of 
might  become  the  subject  of  an  indictment. 
That  it  had  been  clearly  established  that  a 
defendant  was  not  bound  to  answer  so  as 
to  criminate  himself,  or  even  to  furnish  one 
link  in  the  chain  of  evidence,  tending  to 
that  point.  That  in  this  case  the  injury 
had  been  but  trifling,  and  had  not  been 
committed  wantonly,  but  by  a  public  func- 
tionary with  a  view  to  the  public  good. 

Mr*  O,  lUchardt  and  Mr.  Rogers^  in 
support  of  the  bill,  contended,  that  there 
was  no  principle  or  authority  for  the  Court 
refusing  to  aid  a  party  in  his  endeavour  by 
action  to  obtain  a  compensation  for  a  civil 
injury ;  that  the  plaintiff  having  elected  to 
bring  his  action,  could  not  afWrwards  pro- 
ceed by  criminal  informal  ion,  and  that,  there- 
fore, there  was  no  reason  to  apprehend  that 
the  defendant  could  be  subject  to  a  criminal 
information  after  answering  this  bill ;  and 
lastly,  that  the  demurrer  to  the  whole  bill 
was  too  extensive,  there  being  several  in- 
terrogatories which  could  by  no  possibility 
tend  to  criminate  the  defendant,  and  which 
he  was  therefore  bonnd  to  answer. 
The  following  cases  were  cited — 

Thorpe  V.  Macaulayt  5  Mad.  218. 

ShackeU  v.  Macaulay,  2  Russ.  550,  n« ; 
s.  c  1  Bli.  (n.s.)  96  ;  3  Law  J.  Rep. 
Chanc.  $7. 

Cojammd  v.  VereUt,  4  Bro.  P.C.  707. 

NkkoU  V.  VereUi,  ib.  416.  . 

Lord  Montague  v.  Dudnumf  %  Ves.  sen. 
396. 

Werner  v.  ike  Earl  of  Meath^  2  Ves. 
sen.  108. 

JFtiicA  v.  jPificA,  ib.  491. 

Ckambers  v.  Thampeen^  4  Bro.  C.C. 
434. 

The  Easi  India  Company  v.  Neave,  5 
Ves.  173. 

Mostyn  V.  FabrigaSt  Cowp.  161. 

The  King  v.  Sparrom^  t  Term  Rep. 
198;  Mitford,  193. 

And  see  WUnwi  v.  Maecabe^  4  Sim.  £63. 

Lord  Lanodalb.— *It  cannot  be  doubted 
that  any  governor  or  public  officer  can  be 


punished  in  this  country  for  any  injury  be 
may  have  committed  eidier  in  this  country 
or  abroad,  and  if  he  has  committed  a  wrong 
he  must  answer  for  it.  I  cannot  agree  that 
the  injury  was  a  small  one,  for  it  seems  to 
me  to  be  a  very  considerable  injury  to  bf 
imprisoned  in  one's  own  house,  under  the 
threat  of  personal  danger  in  case  of  quitting 
it.  If  a  wrong  has  been  committed,  the 
plaintiff  has  his  remedy  by  his  action,  but 
no  one  is  bound  to  make  a  discovery  of 
matter  which  will  criminate  himself.  I 
have  heard  of  no  instance  in  which  this 
Court  has  lent  its  aid  in  an  action  for 
damages  in  a  personal  tort,  and  I  think  that 
a  rule  should  be  estabhshed  on  this  point; 
I  shall  therefore  look  over  the  cases :  aU 
though  my  impression  now  is,  that  a  bill 
of  discovery  ought  not  to  be  allowed. 

December  19, 1836. — ^Lord  LANODALSk 
— I  have  looked  into  the  authorities,  which 
tend  very  much  to  confirm  my  opinion, 
that  a  bill  of  discovery  cannot  be  sustained 
in  aid  of  an  action  for  a  mere  personal  tort. 
If  it  were  necessary  expressly  to  decide 
this  point,  I  think  it  is  clear  what  the 
course  of  my  duty  would  be ;  but  it  is  not 
here  necessary,  because  a  bill  of  discovery 
cannot  be  sustained  in  any  case  where  the 
matter  sought  to  be  discovered  may  be 
made  the  subject  of  a  criminal  charge; 
and  that  objection  applies  to  the  present 
bill,  the  whole  object  of  which  is  to  obtain 
a  discovery  of  the  alleged  fact,  that  by  the 
order  of  Uie  defendant,  the  plaintiff  was 
illegally  assaulted  and  imprisoned.  If  that 
fact  be  established,  the  defendant  would 
be  subject  to  penal  consequences  for  his 
misconduct  in  that  respect.  In  what  way 
he  would  be  so  subject,  whether  by  indict- 
ment, information,  impeachment,  or,  if  ne- 
cessary, bv  a  bill  of  pains  and  penalties,  is 
immaterid.  It  is  sufficient  that  he  would 
be  subject  to  penal  consequences.  With 
regard  to  the  objection,  that  the  demurrer 
covers  too  much,  inasmuch  as  there  are 
parts  of  the  bill  that  might  be  answered 
without  subjectuig  the  defendant  to  any 
penalty,  the  rule,  as  stated  by  Lord  Eldon, 
in  Paxion  v.  Douglas  (1),  is  this:  •*  In  no 
stage  of  the  ^proceedings  can  a  party  be 
compelled  to  answer  any  question  accusing 
himself,  or  any  one  in  a  series  of  ques- 

(i)  19  Ve».  m. 
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tions  that  has  a  tendency  to  that  effect ;  the 
rule  in  these  cases  being,  that  he  is  at  li- 
berty to  protect  himself  against  answering 
not  only  the  direct  question  whether  he 
did  what  was  illegal,  but  also  every  ques- 
tion fairly  appearing  to  be  put  with  a  view 
of  drawing  from  him  an  answer  containing 
nothing  to  affect  him,  except  as  a  link  in 
the  chain  of  proof  that  is  to  affect  him." 
In  the  case  of  Thorpe  v.  MeKaulay,  before 
Sir  John  Leach,  which  was  a  bill  filed  by 
the  defendant  in  an  action  for  the  disco- 
very of  matter  which,  if  made  out,  was  in 
itself  criminal,  the  discovery  was  alto- 
gether refused.  It  was  argued,  in  that 
case,  as  in  the  present,  that  the  demurrer 
was  too  extensive;  but  upon  that  argu- 
ment Sir  John  Leach  says,  "  The  sole  ob- 
ject is  to  prove  the  truth  of  the  libel,  or, 
in  other  words,  to  prove  the  truth  of  the 
<Sriminal  matter  charged.  Every  question 
asked,  must  necessarily  be  with  a  view  to 
that  end,  and  a  party  is  not  bound  to  an- 
swer any  question,  however  apparently 
indifferent,  which  is  in  any  manner  con- 
nected with  the  criminal  charge.  I  ain  of 
opinion,  therefore,  that  the  plaintiff  is  not 
entitled  to  any  discovery  from  the  defen- 
dant." In  Green  v.  Weaver  (2),  Sir  Anthony 
Hart,  speaking  of  Lord  Eldon's  observa- 
tion in  Paxton  ▼.  Douglas^  says,  "  I  am 
free  to  confess,  that  that  case  did  perplex 
me  excessively,  by  some  of  the  dicta  laid 
down  by  that  great  Judge,  for  he  there 
went  to  the  extent  of  stating,  not  only 
that  a  nian  should  not  make  a  discovery 
that  would  subject  himself  directly  to  pe- 
nalty or  criminal  prosecution,  but  that 
every  question  leading  incidentally  to  that 
conclusion,  would  be  likewise  equally  ob- 
jectionable. Now,  when  one  comes  to 
look  at  that  as  a  proposition  unexplained, 
one  cannot  help  seeing,  that  the  true  prin- 
ciple of  a  bill  in  equity  is,  that  every  state- 
ment of  fact  in  every  bill,  ought  to  be  in- 
cidentally leading  to  the  same  conclusion 
ultimately,  as  the  prayer  of  the  bill  does 
lead  to ;  for  the  fact  is  either  conducive  to 
the  general  result,  or  it  is  unimportant 
and  irrelevant.  But  I  take  Lord  Eldon  to 
have  meant  (which  perhaps  is  not  very 
fully  explained  in  the  repbrt),  not  that 
every  fact  which  may  lead  to  the  effect  of 

(t)  1  Sim.  4S0 ;  6  Law  J  Rep.  Chaoc.  1. 


subjecting  a  defendant  to  a  penalty  is  ob- 
jectionable, but,  where  the  sole  gist  and 
object  of  the  suit  is  to  convict  a  man  in  a 
penalty,  where  there  would  be  no  other 
purpose,  but  to  have  relief  in  a  court  of 
equity  on  the  footing  of  penalty,  that,  as 
a  court  of  equity  does  not  relieve  on  pe- 
nalty, it  will  not  give  any  incidental  dis- 
covery. That  is  the  way  in  which  I  re- 
concile and  get  rid  of  the  dicta  laid  down 
in  Paxton  v.  Douglas.'*  Sir  Anthony  Hart, 
after  an  elaborate  examination  of  the  au- 
thorities, thought  that  "  from  the  current 
of  the  authorities,  this  result  might  be  de- 
rived, that  a  man,  by  the  effect  of  his  own 
acts,  might  exclude  himself  from  the  be- 
nefit of  that  rule  of  a  court  of  equity ;" 
or,  to  adopt  the  expression  of  a  very  great 
Judge,  he  might  contract  himself  out  of 
the  protection  afforded  by  the  principle  of 
the  Court.  Not  long  after  the  case  of 
Green  v.  Weaver,  the  rule  came  under  the 
consideration  of  Alexander,  C.B.  in  the 
case  of  Maccullum  v.  7\crfon(d),  where, 
af\er  stating  the  rule,  as  laid  down  by  Lord 
Eldon,  in  Paxton  v.  Douglas,  that  learned 
Judge,  says,  with  reference  to  the  bill 
before  him,  that  "  all  the  allegations  con- 
tained in  it  were  links  in  the  chain  of  proof, 
which  might  be  adduced  against  the  de- 
fendant, should  an  indictment  be  preferred," 
and,  upon  that  ground,  he  thought  the  de- 
murrer to  the  bill  not  too  extensive.  Now, 
in  this  case  there  is  not  a  single  allegation 
in  the  bill,  that  I  can  discover,  which  is 
not  intended  to  be  criminatory.  Every 
act  complained  of  is  charged  as  having 
been  done  '*  either  in  pursuance  of  the 
express  order  of  the  defendant,  or  as  the 
necessary  result  and  consequence  of  the 
said  order,  in  the  military  sense  and  accep- 
tation thereof."  The  whole  object  of  this 
bill  being  to  procure  evidence  of  that  which 
constitutes  a  criminal  charge,  I  think  the 
interrogatories  that  apply  to  matters  not 
directly  criminatory,  are  not  to  be  consi-^ 
dered  as  indifferent,  but  that  those  matters, 
as  well  as  the  rest  of  the  bill,  are  intro- 
duced for  the  purpose  of  obtaining  a  dis- 
covery, which  may  enable  the  plaintiff  to 
establish  the  criminal  charge ;  the  general 
demurrer  therefore  must  be  allowed. 

Demurrer  allowed, 
(S)  «  You.  ft  Jer.  183. 
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Bi*  R«  "^ 

Nov.  5,  6,  1836.  ^  malins  v.  freeman. 
January,  1837*   3 

Specific  Performance — Vendor  and  Pur- 
chaser — Mistake* 

In  cases  of  vpec\fc  performance^  the  Court 
exercises  a  discretion^  and  mil  not  in  all 
cases  enforce  the  specific  performance  of  a 
contract.  Therefore^  where  one  at  an  atic- 
tion,  by  mistake  contracted  for  the  purchase 
of  estate  A,  meaning  to  become  the  pur-' 
chaser  of  estate  Bf  the  Court  refused  to 
compel  him  to  perform  the  contract ;  but  left 
the  parties  to  their  remedy  at  law. 

This  was  a  bill  filed  by  the  vendor,  for' 
the  specific  performance  of  an  agreement 
for  a  purchase  made  at  an  auction.  The 
plaintiff,  or  trustees  for  him,  being  entitled 
to  an  estate,  called  the  Rookery,  at  Wood- 
ford, Essex,  employed  R.  Ellis  &  Son  as 
auctioneers,  to  sell  the  same  by  auction,  in 
five  lots,  on  the  8th  of  May  1834,  and  the 
same  auctioneers  were  employed  by  Davies 
to  sell  for  him  an  estate  at  Leyton,  on  the 
same  day,  and  at  the  same  place,  Grarra* 
way's  Coffee-house. 

The  defendant,  who  was  a  cheesemon- 
ger, carrying  on  business  in  the  borough, 
and  a  friend  of  Davies,  and  who  met  him 
on  the  day  preceding  the  sale,  oflfered  td 
go  and  bid  for  his  property ;  and  Davies 
Eaving  accepted  this  offer,  a  meeting  be- 
tween them  was  appointed  to  take  place 
at  the  auctioneers,  on  the  day  of  sale, 
at  twelve  o'clock.  The  object  of  Da- 
vies in  appointing  this  meeting  was,  that 
the  defendant  should  receive  his  instruc- 
tions from  the  auctioneer ;  but  the  defen- 
dant not  having  kept  his  appointment,  join- 
ed Davies  at  the  London  Coffee-house, 
between  one  and  two  o'clock,  and  was  then 
in  a  hurry  to  proceed  to  the  sale,  fearful 
he  might  be  too  late  to  bid  at  the  sale. 
Davies  gave  him  his  own  instructions,  and, 
according  to  the  evidence,  he  hurried  away 
to  Ganraway's  Coffee-house.  The  auc- 
tioneer's arrangement  was  to  sell  the  seve- 
ral lots  of  the  plaintiff's  estate  first,  and 
then  to  sell  Davies's  estate ;  and  it  seemed 
that  the  defendant  arrived  at  the  auction- 
room  when  the  second  lot  of  the  plaintiff's 
estate  was  under  sale.  He  placed  himself 
near  enough  to  the  auctioneer,  for  a  person 


not  defective  in  hearing  to  hear  what  the 
auctioneer  said.  Lot  2.  was  bought  in, 
and  the  auctioneer  having  described  Lot  3, 
in  terms  wholly  inapplicable  to  Davies's 
estate,  offered  that  lot  for  sale.  The  de- 
fendant began  to  bid,  and  kept  bidding  in 
a  hasty  and  inconsiderate  manner,  until 
the  price  was  raised  to  1,400/.,  and  the 
lot  was  then  knocked  down  to  him,  and 
the  auctioneer  declared  the  property  to  be 
absolutely  sold.  The  defendant  was  not 
at  that  moment  called  upon  to  sign  the 
contract,  but  he  handed  in  his  card,  shew- 
ing his  name,  as  purchaser,  to  Ellis  the 
younger,  who  acted  as  auctioneer's  clerk, 
who  thereupon  made  and  signed  the  usual 
note  or  memorandum.  About  the  same 
time,  Mr.  Cole,  another  person  employed 
by  Mr.  Davies,  to  bid  for  him,  asked  the 
defendant  "what  had  induced  him  to  pur- 
chase the  lot  ?"  to  which  the  defendant  ob- 
served, "It  is  Davies's  property,  is  it  not?" 
Cole  having  then  told  him,  that  he  had 
bid  for  and  made  a  purchase  of  part  of  the 
Woodford  property,  the  defendant  there- 
upon seemed  much  flurried,  and  said,  he 
would  speak  to  the  auctioneer.  Mr.  Cole 
advised  him  to  do  it  at  once ;  but  he  said,  he 
would  wait  until  the  sale  was  over.  Afler 
the  sale  was  over,  being  called  upon  to  pay 
the  deposit  and  sign  the  contract,  the  defen- 
dant said  he  had  made  a  great  mistake,  in 
bidding  for  Lot  3.  of  the  plaintiff's  estate, 
having  in  fact  only  intended  to  bid  for 
Davies,  and  he  refused  to  sign  the  contract 
or  pay  the  deposit.  The  auctioneer,  how- 
ever, wrote  his  name  as  purchaser,  upon  a 
copy  of  the  conditions  and  particulars  of 
sale,  in  such  a  manner  as  the  plaintiff  al- 
leged to  be  sufficient  to  make  the  contract 
binding  upon  the  defendant;  and. there- 
upon the  plaintiff  insisted,  that  he  was 
entitled  to  a  specific  performance  of  the 
contract. 

The  defendant  resisted  the  specific  per- 
formance on  several  grounds  ;  but  as  his 
Lordship  decided  on  the  ground  of  mistake, 
it  is  not  deemed  necessary  to  state  the 
arguments  at  length.  The  points  raised 
for  the  defence,  however,  were,  that  there 
was  an  evident  mistake,  which  rendered  it 
unequitable  that  the  contract  should  be 
enforced  ;  that  there  was  not  a  sufficient 
signing  within  the  Statute  of  Frauds ;  that 
the  auctioneers'  clerk  had  not  been  duly 
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authorized  by  the  defendant  to  sign  his 
name  in  the  book ;  that  puffers  had  been 
employed  ;  that  it  did  not  appear  that  the 
plaintiff  was  entitled  to  the  property,  but 
that  other  persons  were  interested  therein, 
who  ought  to  have  been  made  parties  to 
the  suit. 

Mr.   Kindersley,   Mr,   Sidebottamf   and 
Mr,  MaUnSf  for  the  plaintiff. 

Mr,  PemherUm  and  Mr,  Rogers,  for  the 
defendant. 

The  following  cases  were  cited : — 
Bird  V.  Boulter,  4  B.  &  Ad.  443. 
Henderson  v.  BamewaU,  1  You.  &  Jer. 

381. 
Bromley  v.  Alt,  S  Ves.  620. 
Smith  V.  Clark,  12  Ves.  477. 
Conolly  V.  Parson,  3  Ves.  625. 
Bowles  V.  Bound,  5  Ves.  508. 
White  V.  Proctor,  4  Taunt.  209. 
Kemys  v.  Proctor,  3  Ves.  3t  Bea.  57 ; 

s.  c.  1  Jac.  h  Walk.  350. 
Bkre  v.  Sutton,  3  Mer.  237. 
Crowder  v.  Austin,  1 1  Moo.  383  ;  s.  c. 
3  Bing.  368 ;  4  Law  Rep.  C.P.  118. 
The  King  v.  Marsh,  3  You.  &  Jer.  331. 
Coles  V.  Trecothick,  9  Ves.  234. 

The  Master  of  the  Rolls. — It  is  im* 
portant  that  a  person  should  know  with 
whom  he  contracts ;  but  that  is  waived 
by  the  answer.  I  attach  no  importance 
to  the  conduct  of  the  defendant,  in  going 
to  the  auction  as  second  puffer.  There 
are  other  points  of  great  importance,  upon 
which  I  shall  not  now  give  my  final  opi- 
nion. When  parties  enter  into  a  con- 
tract, they  are  bound  by  the  contract,  and 
are  answerable  in.  damages,  for  the  non* 
performance  ;  but  on  questions  of  specific 
performance,  there  is  more  to  consider  than 
the  mere  contract — namely,  the  fairness 
of  the  transaction  and  the  absence  of  mis- 
take, and  other  circumstances.  It  is  here 
alleged,  that  the  defendant  was  under  a 
mistake  in  entering  into  this  contract,  and 
with  respect  to  the  property  he  was  pur- 
chasing. If  I  should  be  of  opinion,  that 
he  was  under  such  mistake,  then  I  shall  be 
under  the  necessity  of  dismissing  this  bill, 
although  there  is  a  valid  contract;  but  if 
there  Should  be  no  mistake  at  all,  then  seri- 
ous points  will  arise.  I  do  not  understand 
whether  there  is  a  valid  contract  proved 
at  present,  or  whether  it  has  been  properly 


proved  that  the  document  produced  is  the 
document  that  was  signed.  There  is  also  SL 
question,  whether  there  is  a  due  sig^ture 
within  the  Statute  of  Frauds,  and  also  if  the 
appointment  of  persons  to  bid  on  behalf 
of  the  vendors,  has  affected  the  validity  of 
the  contract.  These  are  questions  which 
I  shall  carefully  consider,  and  afterwards 
deliver  my  opinion. 

The  Master  of  the  Rolls  [afler  stat- 
ing the  circumstances]. — Upon  the  facts 
proved,  some  questions  are  raised  as 
to  the  validity  of  the  contract ;  but,  sup- 
posing the  contract  to  be  valid,  the  defen- 
dant submits  he  entered  into  it  by  error 
and  by  mistake,  and  that  he  ought  not  to 
be  compelled  specifically  to  perform  ic< 
Certainly,  if  the  defendant  did  fall  into 
error  or  mistake,  it  cannot  be  ascribed  to 
any  conduct  of  the  plaintiff.  The  plaintiff 
and  his  agents  in  no  respect  contributed 
to  that  mistake;  and  if  the  defendant  by 
his  carelessness  or  negligence,  has  caused 
any  injury  or  loss  to  the  plaintiff,  he  is  an- 
swerable for  it ;  but  the  defendant  may  be 
answerable  in  damages  at  law,  without  being 
liable  to  a  bill  for  specific  performance  in 
this  court.  In  cases  of  specific  perform- 
ance, the  Court  exercises  a  discretion  upon 
a  due  consideration  of  idl  circumstaneesi 
and,  knowing  that  the  party  may  have  such 
compensation  as  a  jury  would  award  ham 
in  the  shape  of  damages,  for  a  breach  of 
contract,  will  not,  in  all  cases,  enforce  a 
specific  performance  (1).  Thus,  in  cases  of 
intoxication,  although  the  party  may  not 
have  been  drawn  into  drink  by  the  plaintiff, 
yet,  if  the  agreement  was  made  in  a  stale 
of  intoxication,  the  Court  wiU  not  de^nree 
a  specific  performance  (2);  and  the  ques- 
tion here  is  not  as  put  at  the  bar,  whether 
the  alleged  mistake,  if  true,  is  one  against 
which  .the  Court  will  relieve  ;  for  there  is 
not  here  any  prayer  to  relieve  the  defen- 
dant from  bis  l^al  liability  ;  but  whether, 
if  the  mistake  be  proved,  the  Court  will  en- 
force a  specific  performance  of  the  agree- 
ment, or  leave  the  defendant  to  his  legal  lia- 
bility ;  and,  I  think,  if  such  a  mistake  as  is 
here  alleged  to  have  happened,  be  made  oat, 
a  specific  performance  ought  not  to  be  de- 

1)  Sug.  Yen.  t04. 
]S)  S«e  Crag^  «.  Holme,  cited  18  Ves.  14  ;  ^ay 
9,  0irwiok,  1  Vet.  &  Bm.  9d. 
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creed.  After  giving  to  the  evidence  the 
best  consideration  in  my  power,  I  am  of 
opinion,  that  the  plaintiff  never  did  intend 
to  bid  for  the  estate.  He  was  hurried  and 
inconsiderate,  and  when  his  error  was 
pointed  out  to  him,  he  was  not  quite  so 
prompt  as  he  ought  to  have  been  in  de- 
claring iu  By  his  conduct,  it  is  probable 
he  occasioned  some  loss  to  the  plaintiff:  for 
that,  he  is  answerable,  if  the  contract  is 
valid,  and  he  will  be  left  so,  notwithstand- 
ing the  decision  now  made ;  but  I  think 
he  never  meant  to  enter  into  this  contract; 
and,  therefore,  it  would  not  be  equitable  to 
compel  him  to  perform  it,  whatever  may 
be  the  responsibility  to  which  he  is  liable 
at  law.  Therefore,  it  seems  to  me,  to  be 
proper  to  dismiss  this  bill,  without  costs. 
I  observe,  on  the  circumstances  of  this 
case,  that  if  I  had  thought  the  mistake  did 
not  appear  from  the  facts,  which  I  think  it 
does,  still  there  are  circumstances  affecting 
the  validity  of  the  contract  so  serious,  that  I 
ahould  not  have  ventured  to  direct  a  spe- 
cific performance,  without  the  validity  of 
the  contract  being  established  by  a  legal 
proceeding. 

Bill  dUtnissed^  wUhaut  cost». 


L.C. 
Feb 


uC.      > 
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LLOTO  V.  LLOTD. 


Covenant — Marriage  Articles — Construe^ 
tion — Condition  Precedent. 

By  marriage  articles^ — after  reciting  that 
the  father  of  the  intended  hueband  had 
agreed,  in  case  the  intended  marriage  should 
take  effect,  to  pay  to  his  son  200/.,  and  set' 
tie  certain  property  to  the  uses  therein  eX' 
pressed;  and  that  the  father  of  the  intended 
wife  had  agreed  to  convey  certain  other  pro- 
perty  at  the  time  and  to  the  uses  therein 
expressed,  and  also  to  pay  100/.  to  the  tV 
tended  husband  on  the  marriage ; — the  father 
of  the  intended  husband  covenanted  to  settle 
his  property  to  the  use  of  himself  till  the 
marriage,  and  after  the  marriage  to  the 
uses  therein  mentioned,  in  case  the  intended 
marriage  should  take  effect,  and  the  father 
of  the  intended  mfe  and  the  intended  wife 
(mho  was  then  under  twenty^one)  should,  as 
soon  as  she  Miined  twenty-one,  make  a  si' 
milar  settlement  of  their  property,  which  set* 
tlement  the  father  of  the  intended  wife  cove* 


nanted  they  would  make,  in  case  the  intended 
marriage  should  take  effect,  and  the  father 
of  the  tntended  husband  should  perform  his 
covenant: — Held,  that  although  the  wife's 
father  failed  to  make  a  settlement  on  his 
part,  the  Court  would,  notwithstanding,  en* 
force  the  performance  by  the  husband's  father 
of  his  part  of  the  agreement. 

This  cause  came  before  the  Lord  Chan- 
cellor, on  appeal  from  the  decree  of  the 
Vice  Chancellor,  which  will  be  found  re- 
ported 5  Lttw  J.  Rep.  (n.s.)  Chanc.  191. 

Mr.  Wigram  and  Mr.  Wilbraham  for  the 
plaintiff,  and  Mr.  Girdlestone  for  all  the 
defendants  except  Rebecca  Lloyd,  sup- 
ported the  decree;  and  Mr.  Jacob  and  Mr. 
Puller  appeared  for  the  defendant  Rebecca 
Lloyd. 

In  addition  to  the  cases  referred  to  in 
the  Court  below,  the  following  were  cited : 

Pordage  v.  Cole,  1  Saund.  819. 

Kentish  v.  Newman,  1  P.  Wms.  tS^. 

Sumner  v.  Powell,  %  Mer.  SO. 

Boone  v.  Eyre,  1  H.  Bl.  %79,  n.  a. 

Astley  V.  Weldon,  ft  Bos.  &  Pol.  346. 

Kemble  v.  Farren,  6  Bing.  141 ;  s.c.  7 
Law  J.  Rep.  C.P.  268. 

Porter  v.  Shephard,  6  Term  Rep.  865. 

The  Lord  Chancelloh. — The  question 
in  this  case  turns  on  the  construction  of 
marriage  articles  of  agreement,  of  the  22nd 
of  October  1777.  It  appears  that  an  in- 
tended marriage  was  agreed  on,  the  name 
of  the  intended  husband  being  Lloyd,  and 
the  intended  wife's  name  being  Stephens. 
An  agreement  was  entered  into  between 
the  two  families,  by  which  certain  property, 
of  which  the  father  of  the  intended  hus- 
band was  seised  in  fee,  was  devoted  to 
settlement  by  him;  and  there  was  other 
property,  of  which  one  moiety  belonged  to 
the  family  of  Stephens,  the  father  and 
mother  being  tenants  for  life,  and  the 
daughter  being  tenant  in  tail.  The  out- 
line of  the  provision  is  to  devote  these  two 
properties,  one  coming  from  the  husband's 
family,  and  the  other  from  the  wife's,  to 
settlement  for  a  provision  for  the  intended 
husband  and  wife,  and  for  the  family  of 
the  intended  marriage.  It  appears  that 
the  property  of  Stephens  was  subject  to  a 
mortgage ;  and  the  marriage  having  taken 
place  in  1777,  the  mortgagee  filed  a  bill  of 
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foreclosure,  which  ended  in  its  being  fore- 
closed in  1784  ;  so  that  tliat  property  was 
lost  to  the  family,  and  so  far  the  settlement 
became  inoperative.  No  settlement  was 
actually  executed  of  the  property  agreed 
to  be  settled  by  Lloyd,  and  on  his  death  it 
descended  to  his  eldest  son,  who  died 
without  issue,  and  by  his  will  devised  it  to 
the  present  defendant.  The  plaintiff  is 
the  second  son  of  the  marriage,  and  claims 
the  benefit  of  these  articles,  which  have 
never  been  carried  into  eflfect. 

The  intended  wife  was  under  age  when 
the  marriage  took  place ;  it  was  therefore 
impossible  at  that  time  to  carry  into  effect 
the  intention  of  the  parties  by  actually 
settling  the  property  of  which  she  was 
tenant  in  tail.  The  intention  was,  that 
on  her  attaining  twenty-one,  her  father  and 
inother  should  join  with  her  in  barring  the 
entail,  and  settling  her  part.  [His  Lord- 
ship read  the  recitals.] 

It  is  to  be  observed,  v^hen  you  come  to 
examine  the  words  and  terms  in  such  a 
covenant  as  this,  it  is  very  important  to 
ascertain  what  the  parties  have  expressed 
as. their  meaning  in  the  recitals.  It  is  re- 
cited, that  Lloyd  contracts,  in  case  the 
marriage  shall  take  effect,  to  pay  200/., 
and  convey  and  settle  his  estate.  There  is 
no  time  mentioned  for  the  conveying  and 
settling  of  the  estate,  other  than  when  the 
200/.  was  to  be  paid ;  and  the  only  event 
referred  to,  is  the  intended  marriage.  But 
when  the  recital  takes  notice  of  the  con- 
tract by  Stephens,  there  is  a  difference 
between  the  time  when  he  is  to  pay  the 
100/.  and  settle  the  estate :  he  is  to  settle 
the  estate  "  in  the  manner,  at  the  time,  to 
the  uses,  &c.  thereinafter  mentioned ;"  that 
is,  when  his  daughter  should  be  competent 
to  join  in  barring  the  estate ;  but  the  100/. 
is  to  be  paid  **  on  the  solemnization  of  the 
marriage."  Different  times,  therefore,  are 
carefully  pointed  out  in  this  recital :  and 
while  Lloyd  was  to  perform  all  his  con- 
tract on  the  marriage,  Stephens  was  to  pay 
the  money  on  the  marriage,  but  not  settle 
the  estate  till  his  daughter  attained  twen« 
ty-one. 

After  this  recital  the  parties  proceed  to 
enter  into  distinct  covenants.  [His  Lord- 
ship read  Lloyd's  covenant.]  By  the  terma 
of  Lloyd's  covenant,  he  is  bound,  in  case 
the  marriage  take  effect,  and  the  family  of 


Stephens  perform  their  covenant,  to  settle 
their  estate;  but,  the  daughter  not  being  of 
age,  it  was  impossible  that  their  estate  should 
be  settled  at  the  time  of  the  marriage ;  and 
the  difficulty  is,  whether  the  settling  of  tlie 
estate  by  Stephens  is  to  precede  the  settling 
by  Lloyd  of  his  estate.  His  covenant  is 
to  operate  in  case  the  marriage  tfhall  take 
effect,  and  in  case  another  thing  should 
happen,  which  could  not  occur  till  after 
the  period  at  which  the  marriage  should 
take  place. 

Then,  in  the  limitation  of  uses,  the  estate 
was  to  be  settled  "  to  the  use  of  Lloyd  the 
elder,  until  the  marriage;  and  from  and 
after  the  solemnization  thereof,"  to  theotlier 
uses  mentioned  in  the  articles.  This  would 
be  entirely  inconsistent  with  the  defen- 
dant's view  of  the  case.  If  the  fulfilment 
of  Lloyd's  contract  was  to  be  postponed 
till  Stephens  had  settled  bis  estate,  the 
uses  should  commence,  not  from  and  after 
the  marriage,  but  from  the  period  of  the 
intended  wife's  attaining,  twenty-one,  when 
her  estate  could  be  made  the  subject  of 
settlement.  [His  Lordship  read  Stephens's 
covenant.]  First  of  all,  Lloyd  is  to  per- 
form his  covenant  when  Stephens  has  per- 
formed his  part ;  and  Stephens  is  to  wait 
for  Lloyd  to  perform  his  part,  before  he 
fulfils  his  engagement. 

It  is  contended,  on  the  part  of  the  de- 
fendant, who  has  the  legal  estate,  and  re- 
sists the  performance  of  this  covenant,  that 
you  find  in  the  terms  of  the  agreement  a 
condition  precedent  interposed;  and  that 
as  Stephens  has  never  performed  his  part, 
therefore  Lloyd  is  not  bound  to  perform 
his.  The  question  is,  whether  there  is  not 
sufficient  on  the  face  of  the  articles,  to 
shew  that  such  a  construction  would  defeat 
all  the  intention  of  the  parties ;  and  that 
the  intention  was,  that  each  of  the  cove- 
nantors should  be  liable  to  his  covenant, 
whether  the  other  party  did  or  did  not,  or 
could  or  could  not  perform  his  part. 

It  was  admitted,  on  both'  sides,  that  in 
the  construction  of  marriage  articles,  there 
is  no  release  of  one  party  from  his  liability 
to  perform  his  part,  merely  because  the 
other  party  fails  in  performing  his;  for 
the  parties  who  enter  into  the  contracts 
are  not  the  persons  chiefly  interested  in 
them,  but  tliey  are  made  for  the  benefit  of 
the  issue  of  the  marriage.   When  there  are 
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contracts  in  other  matters,  where  one  party 
has  a  direct  part  of  the  benefit,  and  has  to 
perform  a  part  of  the  agreement,  he  is  not 
entitled  to  the  benefit  till  he  performs  his 
part  of  the  agreement ;  but  in  marriage  ar- 
ticles, where  third  parties  are  interested, 
the  case  is  different.  Even  marriage  agree- 
ments might  be  so  made,  and  if  a  party 
contracts  that  his  covenant  shall  not  ope« 
rate  till  the  other  party  has  performed  his 
part,  that  contract  will  be  valid. 

It  was  contended  for  the  defendant,  that 
it  was  not  proper  for  the  Court  to  depart 
from  the  form  of  the  contract,  and  to  con- 
strue this  covenant  on  the  part  of  Lloyd  in 
any  other  manner  than  according  to  the  form 
of  it.  On  the  other  side,  a  case  was  referred 
to,  in  Williams's  edition  of  Saunders*  Re^ 
ports (l)i  where  several  cases  are  collected, 
in  which  the  Court  has  done  great  violence 
to  the  form  of  covenants,  for  the  purpose 
of  carrying  into  effect  the  intention  of  the 
parties.  One  case  there  referred  to  was 
Boone  v.  Eyre,  where  there  was  a  covenant 
that  A.  well  and  truly  performing  every- 
thing therein  contained  on  his  part  to  be 
performed)  B.  would  pay  an  annuity,  and 
where  it  was  held,  that  the  annuity  was 
payable  by  B,  although  A.  had  not  per- 
formed every  part  of  his  covenant.  An- 
other case  was  Kentish  v.  Newman^  on  the 
same  principle. 

On  the  part  of  the  defendant,  Sumner  v. 
Powell  was  cited.  That  was  a  case  before 
Sir  William  Grant,  and  the  question  there 
was,  whether  a  joint  covenant  should  be 
construed  as  joint  and  several,  and  the 
Court  held,  that  it  could  not ;  that  there 
was  nothing  to  lead  the  Court  to  come  to  a 
construction  different  from  what  the  words 
would  legitimately  bear.  There,  Sir  Wil- 
liam Grrant  had  nothing  but  the  document 
before  him,  and  the  obvious  way  was  to 
follow  the  words ;  but  he  did  not  impeach 
the  propriety  of  the  Court  putting  a  differ- 
ent construction  on  the  words  of  a  cove- 
nant, where  the  Court  had  before  it 
sufficient  materials  to  shew  what  was  the 
intention  of  the  parties.  There  is  a  differ- 
ence between  that  case,  and  other  cases, 
where  there  are  other  circumstances  be- 
tween the  parties,  which  may  induce  the 

(1)  Pordago  9.  Cole,  p.  319. 
Nbw  SsaiBs,  VL— Chanc. 


Court  to  depart  from  the  strict  words,  and 
construe  them  according  to  the  intention ; 
and  where  the  Court  is  called  upon  to  put 
a  construction  on  an  instrument,  and  the 
Court  cannot  refuse  to  interfere,  on  the 
ground  of  uncertainty,  as  in  this  case 
where  the  contract  has  in  part  been  per- 
formed, and  where  it  finds  on  the  face  of 
the  instrument  materials  to  come  to  a  con- 
clusion as  to  what  the  parties  meant, — it 
is  much  safer  to  proceed  upon,  than  where 
the  Court  has  to  construe  a  joint  instru- 
ment, and  is  obliged  to  inquire  into  all  the 
circumstances  of  the  parties,  to  ascertain 
the  intention.  Here,  the  Court  looks 
through  the  settlement  to  discover  the  in- 
tention, and  then  puts  a  construction  on  it. 

In  this  case,  before  me,  we  have  the 
agreement  between  the  parties  recited : 
the  consideration  was  marriage ;  the  object 
was  to  provide  for  the  wife  and  husband. 
One  event  only  is  mentioned,  as  that  on 
which  the  liability  is  to  arise — namely, 
the  marriage.  On  that  taking  effect, 
Lloyd  is  to  pay  200/.,  and  settle  the  estate 
to  the  uses  therein  mentioned.  As  to 
Lloyd,  there  is  no  distinction  as  to  the 
time  of  doing  these  acts.  He  contracts  to 
pay  200/.,  and  to  settle  the  estate.  But 
as  to  Stephens,  there  is  this  distinction, 
that  he  is  to  pay  the  money  on  the  mar- 
riage, and  to  setUe  the  estate  aflerwards. 

So  far,  the  contracts  by  Lloyd  and 
Stephens  are  perfectly  independent.  Lloyd 
is  to  convey  his  estate  on  the  marriage — 
Stephens,  not  till  after,  when  his  daughter 
attains  twenty-one.  The  uses  to  which 
Lloyd's  estate  is  to  be  conveyed,  are  to 
commence  from  and  after  the  marriage ; 
but  as  to  the  uses  of  Stephens's  estate, 
there  is  no  such  direction.  All  this  leaves 
no  doubt  as  to  the  intention  of  the  parties. 
But,  then,  the  covenants  by  Lloyd  and 
Stephens  are  each  of  them  made  to  depend 
upon  the  performance  by  the  other  of  his 
covenant.  Lloyd's  is  to  depend  on  Ste- 
phens's, which  is  not  capable  of  being  per- 
formed till  afler  the  marriage.  In  the 
same  manner  Stephens's  is  to  depend  oh 
Lloyd's.  Lloyd's  act  is  to  precede  Ste- 
phens's, and  Stephens's  is  to  precede 
Lloyd's. 

It  was  contended,  that  both  were  to  be 
simultaneous ;  but  this  is  to  do  as  much 
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violence  to  the  words  as  is  necessary  to 
make  them  carry  out  the  intention  express* 
ed  in  the  recitals.  These  provisions  can- 
not be  carried  into  effect,  according  to  the 
terms  used ;  but  the  intention  of  the  par- 
ties is  expressed  with  sufficient  clearness 
for  the  Court  to  execute  them,  and  that 
intention  must  prevail. 

I  think,  that  Lloyd's  liability  to  settle 
his  estate  was  not  removed  by  the  failure 
of  Stephens  to  settle  his ;  and,  conse* 
quently,  that  the  decision  of  the  Vice  Chan- 
cellor is  right. 

No  costs. 


M.R. 

April  22 

May  6 

1836 


RADFORD  0.  RADFORD. 


Devise — Remoteness — Issue. 

Devise  of  a  freehold  and  leasehold  estate 
to  A  and  B  as  tenants  in  comtnon^  and  the 
heirs  of  the  body  and  bodies  of  the  said  A 
and  B  as  tenants  m  common ;  and  if  either 
of  them  should  die  without  leaving  issue  of 
his  body,  then^  as  to  the  share  of  such  of  them 
as  should  so  die  without  issue  as  aforesmd^ 
to  the  use  of  the  survivor  of  them,  the  said 
A  and  B  and  the  heirs  of  his  body ;  and  in 
case  both  of  them  should  die  without  issue  of 
his  or  their  body  or  bodies^  then  to  the  use  of 
C for  life,  with  divers  remainders  over: — 
Heldf  as  to  the  leasehold,  that  the  words 
**  leaving  issue  of  his  body"  meant  issue 
Uving  at  the  death  of  A  or  B;  and,  con- 
sequently, the  gift  over  to  tfte  survivor  was 
not  too  remote: — that  the  word  issue,  in 
the  succeeding  sentence,  was  equally  restricted 
in  its  meaning,  and  rendered  the  gift  over  to 
C  valid ;  and,  therefore,  that  A  and  B  could 
not  make  a  good  title  to  the  estate. 

This  was  a  bill  filed  by  the  vendors  of 
some  property  held  for  the  residue  of  two 
long  terms  of  1,000  years ;  and  the  ques- 
tion was,  whether  the  vendors  could  make 
a  good  title  under  the  terms  of  the  folbw- 
ing  will :  Wm. Tucker,  the  testator,  "gave 
and  devised"  certain  freehold  property, 
mentioned  by  name,  and  also  the  lease* 
holds  in  question,  "  to  P.  C.  Tucker  and 
J.  Kingdon,  and  their  hdrs»  to  the  uses, 
upon  the  trusts,  and  for  the  several  ends» 


intents,  and  purposes^  and  under  and  sub* 
ject  to  the  powers,  provisoes,  conditionst 
and  limitations  hereinafter  expressed  con- 
cerning the  same,  that  is  to  say,  to  the  use 
of  William  Tucker  Radford  and  George 
Gralway  Radford,  sons  of  his  late  nephew 
Peter  Radford,  equally  to  be  divided  be- 
tween them,  share  and  share  alike,  as  te- 
nants in  common,  and  not  as  joint  tenants, 
and  the  heirs  of  the  body  and  bodies  of 
the  said  W.  Tucker  Radford  and  Greo*  G. 
Radford,  lawfully  to  be  begotten.  And  he 
declared  it  to  be  his  will,  that,  if  either 
of  them,  the  said  W.  T.  Radford  and  Geo. 
G.  Radford  should  die  without  leaving  issue 
of  his  &ocfy  lawfully  begotten,  then  as  to 
the  par  Land  share  of  such  of  them  as  should 
so  die  without  issue  as  aforesaid,  to  the 
use  of  the  survivor  of  them,  the  said  W. 
T.  Radford  and  Geo.  G.  Radford,  and  the 
heirs  of  his  body  lawfully  issuing ;  and  in 
case  both  of  them,  the  said  W.  T.  Radford 
and  George  G.  Radford  should  happen  to 
die  without  issue  of  their  body  or  bodies^ 
then  to  the  use  of  his  nephew  Arundel 
Radford  and  his  assigns  for  life,  with  re* 
mainder  to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  the  first  sou 
of  the  body  of  his  nephew,  Arundel  Rad- 
ford, with  divers  remainders  over. 

The  question  was,  whether  W.  T.  Rad- 
ford and  Geo.  G.  Radford  could  make  a 
good  title  to  the  defendant,  a  purchaser. 
The  point,  by  agreement,  was  raised  by  de- 
murrer, the  bill  stating  the  will  and  pray- 
ing specific  performance,  and  the  defondaiit 
demurring  for  want  of  equity. 

Mr,  Sutton  Sharpe,  in  support  of  the 
demurrer. — The  first  gift  is  to  A  and  B 
and  the  heirs  of  their  bodies  as  teaettts  in 
common ;  and,  if  either  of  them  should  die 
without  leaving  issue  of  his  body,  then  his 
share  is  to  go  over  to  the  survivor.  This 
being  leasehold  property,  the  words  '*  leav- 
ing issue**  of  their  body  will  be  restricted 
to  issue  living  at  their  death;  therefore* 
the  devise  over  to  the  survivor  will  be 
good — Forth  v.  Chapmisn  (I).  By  similar 
reasoning,  the  word  '*  issue,*'  as  it  after- 
wards occurs,  will  in  the  aame  way  be 
restricted,  and  the  gift  over  to  Armidel 
will  be  valid;  consequently  the  plaintiffii 

(1)  1  P.  Wais.  tf68. 


HILARY  TERM,  1897. 


IS9 


cannot  make  a  good  title  to  the  property 
in  question.     He  cited — 

Crooke  V.  De  Fandes,  9  Ves.  197. 

Bemtderk  v.  Dormer,  2  Atk.  308. 

Bariow  v.  Salter,  17  Ves.  479. 

Skeppard  v.  Lettingham,  Ambl.  122. 

Ranelagh  v.  Ranelagh,  2  M.  &  K.  441 ; 
s.  c.  1  Law  J.  Rep.  (n.s.)  Chanc.  188. 

Morse  v.  Marquis  of  Ormonde,  5  Mad.  99. 

Mr,  PreeUm  and  Mr.  GirdlesUme,  in  sup- 
port of  the  bill,  distinguished  this  case 
from  Forth  ▼•  Chapman,  aiid  relied  on  the 
circumstances  of  the  real  and  personal  es- 
tate being  found  in  the  same  gift.  They 
contended,  that  the  gift  over  was  too  re- 
mote ;  and  cited — 

Feam^s  Contingent  Remainders, 

Lyon  V.  Mitchell,  1  Mad.  467. 

Lampley  v.  Blower,  S  Atk.  897. 

Lyde  v.  Lyde,  1  Durn.  &  East,  698. 

2  Powell  on  Den,  572. 

Clare  v.  Clare,  Cas.  temp.  Talb.  21. 

Daintry  v.  Daintry,  6  Term  Rep.  807. 

Kirkpatrick  ▼.  Kirkpatrick,  1 8  Ves.  476. 

EUon  V.  Eason,  19  Ves.  7S. 

'  Lord  Lanodalr  held,  that  the  gift  over 
to  the  survivor  of  the  sons  of  the  testator's 
nephews  was  valid ;  and  that,  in  the  subse* 
quent  gifts,  the  word  "  issue  "  was  to  be 
restricted  to  such  issue  as  were  to  take 
under  the  previous  limitation ;  and,  there«> 
fore,  that  the  gift  over  to  Arundel  not 
being  too  remote,  the  plaintiffs  were  un* 
able  to  make  a  good  title.  His  Lordship, 
tfaereforei  allowed  the  demurrer. 


VIGERS  V,  SOLARI. 


Practice. — Contempt — Demurrer. 

A  defendant  being  attached  for  want  of 
answer,  cannot  fie  a  demurrer  and  answer; 
and  that,  notwithstanding  the  demurrer  is 
only  to  a  part  of  the  discovery,  which  the 
defendant  insists  might  euhject  ham  topain^ 
penalty,  or  forfeiture* 

Mr.  Knight  and  Mr.  Rogers  moved  to 
take  the  answer  and  demurrer,  which  had 
been  filed  by  the  plaintiflT  Solari,  off  the 


file,  on  the  following  grounds.  The  de* 
fendant  not  having  answered  the  bill 
within  the  time  limited  by  the  rules  of  the 
court,  an  attachment  was  issued  against 
him.  After  this,  he  filed  an  answer  and 
a  demurrer,  the  latter  being  applicable 
to  the  interrogatory  of  a  charge  in  the 
bill,  which  represented  in  substance,  that 
the  defendant  was  an  alien,  and,  as  such, 
incapable  of  holding  lands.  He  demurred 
to  answering  this  portion,  on  the  ground, 
that  it "  might  sul^ect  him  to  pain,  penalty, 
or  forfeiture."  They  relied  on  the  case 
of  Curxon  v.  De  la  Zouch  (1),  where  a  de- 
murrer and  answer,  filed  by  a  defendant 
for  want  of  an  answer,  after  orders  for  time 
to  plead,  answer,  or  demur,  not  demurs- 
ring  alone,  was  ordered  by  the  Vice  Chan>- 
cellor,  and  subsequently  by  Lord  Eldon, 
to  be  taken  off  the  file. 

Mr.  Wigram,  contri^. — ^This  case  differs 
from  Curzon  v.  De  la  Zouch.  Here,  the 
demurrer  extends  only  to  the  discovery  of 
that  which  the  defendant  is  not  bound,  by 
the  rules  of  the  court,  to  answer.  The  Court 
never  compels  a  party  to  discover  that 
which  would  subject  him  to  pain,  penalty, 
or  forfeiture ;  by  being  attached,  a  party 
does  not  lose  tlie  privilege  of  objecting  to 
answer  questions  which  the  Court  consi- 
ders him  not  bound  to  answer.     If  this 

• 

were  a  case  ih  which  the  interrogatory 
sought  a  discovery  of  that  which  was  pro- 
tected by  the  principle  of  professional  con- 
fidence, could  it  be  said  that  the  defendant, 
by  the  mere  circumstance  of  being  attach- 
ed, would  be  compelled  to  a  discovery  of 
professional  confidence  ?  Are  all  the  rules 
of  the  court  to  be  altered,  merely  by  this 
circumstance  of  delay  in  answering  ?  If  a 
defendant  answer,  he  must  answer  folly ; 
he  has,  therefore,  properly  objected,  by 
demurrer,  to  answer  the  question. 

The  Vice  Chancellor. — It  appears  to 
me,  that  when  the  case  of  Curzon  v.  De  la 
Zouch  was  discussed  before  Lord  £Idon« 
the  very  point  to  which  Mr.  Wigram  has 
adverted  was  put  to  Lord  Eldon,  who, 
before  he  had  finally  disposed  of  the  ques- 
tion, took  into  consideration  what  had  been 
•aid  by  Sir  S.  Romilly.  On  that  subject, 
he  says— *' In  many  cases,  practice  gives  a 

(1)  1  SwBOSt.  185. 
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construction  to  the  term  answer.  If,  of 
the  interrogatories  in  the  bill,  some  require 
an  answer,  while  others  tend  to  criminate 
the  defendant,  is  it  not  clear  that  he  might, 
by  answer,  insist  on  not  answering  the 
latter  interrogatories  ?  Suppose  the  case 
of  a  bill,  in  which  there  was  not  one 
question  that  the  defendant  could  answer, 
without  subjecting  himself  to  a  penalty." 
Lord  Eldon,  on  a  subsequent  day,  said 
— ''The  application  in  this  caise  was  to 
take  the  answer  and  demurrer  off  the  file, 
and  I  have  given  a  great  deal  of  consider- 
ation to  the  question.  An  answer  and 
demurrer  having  been  filed,  there  is  an 
answer ;  and  it  has  been  the  opinion  of 
some  of  my  predecessors,  that  the  proper 
course  is  to  overrule  the  demurrer,  and  let 
the  answer  stand.  On  consideration,  I 
think  otherwise,  because,  by  overruling  the 
demurrer,  you  admit  that  it  was  regularly 
filed."  The  question  in  that  case  was, 
whether  a  demurrer  and  answer  had  been 
regularly  filed.  The  Lord  Chancellor 
thought  that  the  order  of  the  Vice  Chan- 
cellor was  right,  directing  both  the  answer 
and  demurrer  to  be  taken  off  the  file. 

When  a  person  is  attached,  he  is  in  such 
circumstances  that  he  is  not  able  to  file  a 
dilatory  (2),  and  this  supposes  that  he  can 
have  the  same  benefit  of  objecting  to  an- 
swer improper  questions.  I  am,  therefore, 
of  opinion,  that  the  answer  and  demurrer 
ought  to  be  taken  off  the  file,  with  costs, 
to  be  paid  by  the  defendant. 

February  7. — Mr.  fVigram  now  moved, 
by  way  of  appeal,  to  discharge  the  Vice 
Chancellor's  order,  contending,  that  the 
rule  against  permitting  a  demurrer,  after 
attachment,  was  only  applicable  to  a  de- 
murrer to  relief,  and  had  never  been  ex- 
tended to  a  demurrer  to  discovery.     That 

(2)  In  Waters  v.  Chambers,  1  Sim.  k  Stu.  225, 
it  was  held,  that  a  defpDdant,  against  whom  an  at- 
tachment was  issued,  for  want  of  an  answer,  might 
file  a  plea  of  ontlawry  ;  and  in  Sanders  v.  Mumey, 
1  Sim.  &  Stu.  225,  it  was  decided,  that  a  defendant, 
against  whom  an  attachment,  with  proclamations, 
had  issued,  might  put  in  a  plea  and  answer,  if  the 
writ  had  not  been  returned,  but  could  not  do  so  if 
the  writ  had  been  returned.  So  in  Hamilton  v. 
Uibbert,  2  Sim.  &  Stu.  225,  the  Vice  Chancellor 
held,  that  a  defendant  might  plead  to  the  whole  bill, 
afier  an  attachment  for  want  of  answer,  and  a 
return  of  cepi  corpus.  See  also  S  Mad.  42,  and  6 
Mad.  284. 


the  rule  had  been  derived  from  Lord  Cla- 
rendon's order,  and  operated  only  after  an 
attachment  with  proclamations^  and  that 
this  did  not  come  within  the  definition  of 
a  dilatory,  which,  he  said,  was  the  ground 
on  which  the  Vice  Chancellor  had  decided. 
He  cited — 

Gilbert  For.  Rom.  76. 

Pr.  Regis,  114. 

Beames's  Orders,  1 78. 

Rowley  v.  EccUs,  1  Sim.  &  Stu.  511. 

Mr.  Wakefield  and  Mr.  Rogers  were  not 
called  on. 

The  Lord  Chancellor,  not  admitting 
the  validity  of  the  distinction  which  had 
been  drawn,  considered  himself  bound  by 
Curzon  v.  De  la  Zoueh^  and  dismissed  the 
motion  with  costs. 


Dec 

L  C  '  ^    BULLEN  V.  FLETCUBK. 

April 

Will — Revocation. 

A  will  of  freeholds,  contracted  to  be  jMir- 
chased  by  the  testator,  and  to  be  conveyed 
to  him,  his  heirs,  appointees,  or  assigns, 
held  to  be  revoked  by  a  subsequent  convey-- 
ance  to  the  testator  to  uses  to  bar  dower. 

A.  contracted  to  purchase  a  freehold  e#-> 
tale,  to  be  conveyed  '*  to  him,  his  heirs,  Bp" 
pointees,  or  assigns."  A  afterwards  made 
his  will,  whereby,  after  reciting  the  contract, 
he  devised  the  property  to  the  plaintiff,  m 
truit  for  sale.  After  this,  the  estate  was 
conveyed  to  A,  to  such  uses  as  he  should  ap*^ 
point,  and  in  default,  to  A,  for  Ufe,  with 
remainder  to  a  trustee  for  A*s  life,  to  bar 
dower,  with  remainder  to  A.  in  fee.  A.  died 
without  re^executing  his  will: — Held,  thai 
this  devise  was  revoked  by  the  siAsequeni 
conveyances  to  uses  to  bar  dower. 

This  suit  was  for  the  specific  perfor* 
mance  of  a  contract  for  the  purchase  of 
some  freehold  property,  at  Aigburth,  ia 
Lancashire.  Samuel  Thompson,  by  arti- 
cles of  agreement,  dated  the  5th  of  October 
ISS2,  agreed  to  sell  the  property  in  ques- 
tion to  Edward  Ceams,  and  "  that  he  ami 
all  other  necessary  parties  would,  on  or 
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before  the  Isl  of  Febnitry  1883,  on  re- 
ceiving from  the  said  Edward  Ceams  the 
younger,  his  executors  or  administrators, 
the  purchase^money  for  the  said  heredi- 
taments and  premises,  to  be  calculated  at 
the  rate  therein  mentioned,  execute,  at 
the  cost  of  the  said  Edward  Cearns  the 
younger,  his  heirs,  executors,  administra- 
tors, and  assigns,  a  proper  conveyance  for 
conveying  and  assuring  the  fee  simple  and 
inheritance  of  the  said  hereditaments  and 
premises,  with  their  appurtenances,  unto 
the  said  Edward  Cearns  the  younger,  his 
hehrs,  appomtees,  or  assigns,  free  from  all 
incumbrances."  And  it  was  thereby  fur- 
ther agreed,  by  and  between  the  said 
Samuel  Thompson  and  Edward  Cearns 
the  younger,  that  the  conveyance  to  the 
said  Edward  Cearns  the  younger,  his  heirs, 
appointees,  or  assigns,  should  be  prepared 
by  and  at  the  expense  of  the  said  Edward 
Cearns  the  younger. 

The  purchaser,  Edward  Cearns,  had  duly 
made  his  will  previous  to  the  agreement, 
and  which  was  executed  and  attested  so 
as  to  pass  real  estate ;  but  he  afterwards, 
on  the  8th  of  October  1832,  executed  a 
codicil  thereto,  which  was  properly  attest- 
ed, whereby,  after  reciting  Uie  contract 
with  Thompson,  he  devised  the  property 
in  question  to  the  plaintiffs  in  trust  for 
sale. 

After  this,  and  on  the  11th  of  April 
1833,  the  property  was  conveyed  by 
Thompson  to  Edward  Cearns,  and,  by  the 
conveyance,  Thompson  appointed  and  re- 
leased the  property  in  question  to  Edward 
Cearns  and  his  heirs  for  ever,  nevertheless 
to  such  uses,  upon  such  trusts,  and  for 
such  intents  and  purposes,  and  charged 
and  chargeable  in  such  manner  and  form 
as  the  said  Edward  Cearns  should,  at  any 
time,  or  from  time  to  time,  by  any  deed 
or  deeds,  with  or  without  power  of  revo- 
cation, direct  or  appoint ;  and,  in  default  of 
such  direction  or  appointment,  and  so  far 
as  any  such  direction  or  appointment 
should  not  extend,  to  the  use  of  the  said 
Edward  Cearns  and  his  assigns,  during  the 
term  of  his  natural  life,  without  impeach- 
ment for  any  manner  of  waste :  and  im- 
mediately after  the  determination  of  that 
estate,  by  any  means  in  his  lifetime,  to  the 
use  of  James  Lowe  and  his  executors  or 
administrators,  during  the  natural  life  of 


the  said  Edward  Cearns,  in  trust  for  him 
and  his  assigns ;  and  from  and  afUr  the 
expiration  or  sooner  determination  of  the 
estates  thereby  limited,  then  to  the  use  of 
the  said  Edward  Cearns,  his  heirs  and 
assigns  for  ever. 

The  purchaser  died  without  altering  his 
will,  and  leaving  an  infant  heir.  The 
plaintiffs,  the  devisees  under  the  will,  con- 
tracted to  sell  the  property  to  the  defen- 
dant Fletcher,  who  resisted  the  perfor- 
mance of  the  contract,  on  the  ground  that 
the  devise  in  the  codicil  had  been  revoked 
by  the  subsequent  conveyance  to  uses  to 
bar  dower. 

Mr,  Spenee  and  Mr.  Koe,  for  the  plain- 
tiffs.— Where  a  person,  having  the  equit- 
able interest  only,  devises  an  estate,  and 
afterwards  takes  a  conveyance  of  the  legal 
estate  simply,  it  is  settled  that  the  will  is 
not  revoked.  Here,  the  terms  of  the  con- 
tract differ  from  those  in  the  decided  cases. 
The  word  *'  appointees"  shews  it  was  not 
his  intention  to  have  the  estate  conveyed 
to  him  in  fee ;  but  it  was  intended,  that 
he  should  have  the  power  of  appointing  it. 
The  decision  in  Rawlins  v.  Burgis  ( 1 )  has 
not  been  approved  of,  and  was  not  acquit 
esced  in — an  appeal  was  brought,  which, 
for  particular  reasons,  was  withdrawn  (S). 
It  was  decided  in  ^rotn  v.  Br<nn{9),  that 
a  mortgage  subsequent  to  a  bill  which  con- 
tained a  direction,  that  upon  payment  of 
the  money  the  estate  should  be  conveyed 
to  himself,  his  heirs,  and  assigns,  or  to 
such  person  or  persons,  and  for  such  es- 
tate and  estates,  and  to  and  for  such  lawful 
trusts,  intents,  and  purposes,  as  he,  his 
heirs,  and  assigns,  should,  by  any  deed  or 
instrument  in  writing,  direct,  limit,  or  ap- 
point; and  it  was  held,  that  no  new  power 
was  created,  and,  therefore,  the  mortgage 
was  only  a  revocation  pro  tanto. 

Mr.  George  Turner,  for  the  purchaser, 
contended,  that,  under  the  circumstances, 
the  plaintiffs  were  not  in  a  condition  to 
make  a  good  title  to  the  defendants :  that 
by  the  mode  in  which  the  conveyance  had 
been  taken,  the  will  of  the  testator  had 
been  revoked  :  that  it  had  been  establish- 
ed by  a  train  of  decisions,    that  a  con- 

(1)  f  Vm.  ft  Bet.  3Qf. 
(S)  t  Sog.  Pow.  2. 
(3)  6  Mad.  is  J. 
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veyanoe  to  uses  to  bar  dower,  operated 
as  a  revocation  of  a  devise  of  the  equitable 
estate,  in  a  property  contracted  to  be  pur- 
chased, where  there  was  no  stipulation  as 
to  the  form  of  the  conveyance —  Tkkner  v. 
Tickner{4),  Kenyan  v.  Sutton  (5),  Rawlms 
V.  Burgis,  Ward  v.  Moore (6),  Brain  v. 
Brain ;  he  also  cited  Maundrell  v.  MawH' 
drell  (7). 

Mr.  PemberUm  and  Mr.  Thomas  Turner, 
for  the  infant  heir. 

Mr,  Spence,  in  reply. 

The  Master  of  the  Rolls  [after  stat* 
ing  the  case.] — The  question  is,  whether 
the  conveyance  to  Edward  Ceams,  or  for 
his  benefit,  operated  as  a  revocation  of  the 
devise.  Where  a  man  having  contracted 
for  the  purchase  of  lands,  devises  them,  and 
afterwards  takes  a  conveyance  which  merely 
clothes  the  equitable  estate  with  the  legtd 
title,  it  is  clear  that,  by  such  conveyance, 
the  devise  of  the  equitable  estate  is  not  re- 
voked. But  if  the  conveyance  is  so  framed, 
that  the  legal  estate  acquired  subsequently 
to  the  devise  is  modified  differently  from  the 
equitable  estate  possessed  at  the  time  of 
the  devise,  there  is  a  revocation  ;  and  in 
this  class  of  cases,  we  have  to  compare  the 
equitable  estate  possessed  prior  to  the  de- 
vise, with  the  legal  estate  obtained  after* 
wards.  The  nature  of  the  equitable  estate 
is  to  be  collected  from  the  contract ;  the 
nature  of  the  legal  estate,  from  the  convey- 
ance. 

By  the  contract,  the  testator  was  entitled 
to  a  conveyance  to  him  and  his  heirs,  ap- 
pointees, or  assigns,  free  from  all  incum- 
brances. It  is  disputed  what  is  the  effect 
of  the  word  "appointees*'  in  the  contract. 
Did  it  mean  such  persons  as  the  testator 
might  nominate  or  appoint  previously  to 
the  conveyance,  or  such  persons  as  the 
testator  might  nominate  or  appoint  at  any 
thne  subsequently  to  the  conveyance  ?  If 
the  former,  the  testator  had  a  mere  equit- 
able estate  in  fee  simple.  If  the  latter, 
the  contract  involved  a  direction  that  the 
conveyance  should  be  so  framed,  as  to  give 
the  testator  a  power  of  appointing  to  uses. 

(4)  Cited  in  Panons  v.  Freemio,  S  Atk.  741. 

(5)  Cited  f  Yes.  jun.  601 ;  s.c«  4  Vei.  «07  ;  8 
Vee.115. 

<6)  4  Mtd.  368. 
(7;  10Ve«.«46. 


The  conveyance  was,  in  fact,  to  the  tes- 
tator and  his  heirs  for  ever,  nevertheless, 
to  such  uses,  and  upon  such  trusts,  and 
for  such  interests  and  purposes,  and  charg-> 
ed  and  chargeable  in  such  manner  and 
form  as  the  said  testator  should,  at  any 
time,  or  from  time  to  time,  by  any  deed  or 
deeds,  with  or  without  power  of  revocation, 
direct  or  appoint,  and  in  default  of  any 
such  direction  or  appointment,  and  so  fkr 
as  any  such  direction  or  appointment 
should  not  extend,  to  the  use  of  the  said 
testator  and  his  assigns,  during  the  term 
of  his  natural  life,  without  impeachment 
for  any  manner  of  waste ;  and  immediately 
afler  the  determination  of  that  estate,  by 
any  means  in  his  lifetime,  to  the  use  of 
James  Lowe,  his  executors  or  administra- 
tors during  the  natural  life  of  the  said  tes- 
tator, in  trust  for  him  and  his  assigns ;  and 
from  and  after  the  expiration  or  sooner 
determination  of  the  estate  thereby  limited, 
to  the  use  of  the  said  testator,  his  heirs 
and  assigns  for  ever. 

If  the  testator  had  an  equitable  estate  in 
the  fee  simple  under  the  contract,  the  will 
is  revoked,  according  to  the  several  cases 
of  Tickner  v.  Tickner,  Kenyan  v.  Sutton^ 
Rawlint  v.  Burgis,  and  Brain  v.  Brtan, 
If  the  effect  of  the  word  "  appointees,"  in- 
volved a  direction  that  the  conveyance 
should  contain  a  power  of  appointment,  a 
revocation  would  not  have  been  the  conse- 
quence of  introducing  such  a  power ;  but 
a  simple  power  of  appointment,  and  a  di- 
rection that,  in  default  of , appointment,  the 
estate  should  go  to  the  testator  and  his 
heirs,  would  have  si^isfied  the  contract, 
and  is  all  that  seems  to  be  incident  to  the 
contract  in  this  sense ;  and  the  limitation 
to  the  testator,  for  life,  with  remainder  to 
James  Lowe,  the  testator,  for  life,  in  trust 
for  the  testator  is,  I  think,  a  modification 
diflferent  from,  and  not  incident  to  the 
equitable  estate  possessed  under  the  con-* 
tract,  and  is,  for  that  reason,  a  revocation  of 
the  devise. 

It  appears  to  me,  therefore,  that  what- 
ever effect  may  be  attributed  to  the  word 
"  appointees'*  in  the  contract,  the  convey- 
ance is  so  framed  as  to  revoke  the  devise. 

It  is  very  probable  that  this  result  de- 
feats the  intention;  but  the  effect  of  an 
alteration  in  the  estate  is  wholly  indepen- 
dent of  intention,  and  sometimes,  as  Sir 
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Thomas  Plumer  observes  (8)»  yiolates  the 
intention  clearly  indicated.  It  has  been 
urged  at  the  bar,  that  the  rules  and  distinc- 
tions acted  on  in  these  cases,  .have  been 
disapproved  of  by  eminent  persons.  As 
an  argument  of  this  nature  may  make  the 
Judge  more  cautious  in  concluding  that  a 
rule,  which  he  supposes  to  be  applicable  to 
the  case,  really  is  so,  there  is  no  impro- 
priety in  it ;  but,  whether  the  authorities 
relating  to  revocation  be  open  to  great 
objection,  as  has  been  said,  and  whether  it 
is  or  not  a  proper  subject  of  regret,  that 
they  should  have  been  applied  to  cases  of 
this  nature,  I  do  not  think  that  I  have  au- 
thority to  deviate  from  decisions  which 
have  been  acquiesced  in,  and  have  for 
many  years  furnished  a  rule  for  determin- 
ing die  rights  to  property.  I  conceive  it  to 
be  the  duty  of  a  Judge  to  administer  the 
law  according  to  the  evidences  of  it,  which 
are  to  be  found  in  tlie  authorities,  and  in 
the  recognised  practice  of  the  profession. 
The  inquiry  before  him  is,  not  what  the 
law  ought  to  be,  but  what  it  is  ;  and  how 
it  is  to  be  applied  to  the  particular  cases 
which  are  under  consideration. 

It  may  be  lamented,  that  the  law  upon 
any  subject  is  in  such  a  state,  as  to  induce 
eminent  Judges  and  writers  to  express 
their  disapprobation  of  it,  and  their  regret 
that  they  are  bound  to  give  it  effect ;  but 
it  would  be  much  more  to  be  lamented,  if 
Judges  should  be  found,  who  thouoht 
themselves  at  liberty  to  declare  the  law 
according  to  their  own  fancies  of  what  it 
ought  to  be.  All  stability  would  be  lost ; 
and  the  law  which  should  be  administered 
upon  clear  and  fixed  principles,  would  be 
involved  in  uncertainty  and  confusion. 

The  distinctions  in  these  cases  turn  upon 
very  small  points;  but,  as  Lord  Eldon 
said  in  Hannood  v.  OgUmder  (9),  "  by  de* 
parting  from  distinctions  that  are  settled, 
a  degree  of  uncertainty  is  produced,  so 
that  no  one  can  advise  upon  a  will  till  the 
judgment  of  tliis  Court  is  had  upon  it. 
Therefore,  whether  the  distinction  is  sound 
or  not,  if  it  has  been  adopted  in  these 
cases,  it  is  better  to  abide  by  it,  than  to 
examine  whether  it  should  have  been  esta- 
blished."    That  examination,  however,  i 


(8)  Rawlini  «.  Bargin,  f  Vet.  &  Bern.  386. 
(9>  8  Vw.  Its. 


take  the  liberty  of  adding  to  Lord  Eldon's 
words,  is  not  to  be  neglected,  though  it  is 
the  proper  duty  of  another  authority.^ 

The  plaintiffs  presented  a  petition  of  ap- 
peal from  this  decision,  which  now  came 
on  to  be  heard  before  the  Lord  Chancellor. 

Mr»,  Spence  and  Mr*  Koe,  for  the  plain- 
tifis. 

Mr,  George  Tumeff  for  the  purchaser. 

Mr.  Wigram  and  Mr.  Thomas  Turner^ 
for  the  infant. 

April  14. — The  Lord  CnANCxtLoa.*^ 
I'his  case  arose  on  a  bill  for  the  specific 
performance  of  an  agreement;  and  the 
question  does  not  arise,  in  this  case,  be« 
tween  two  persons  claiming  adversely  the 
property  in  question, — but  is,  whether 
the  purchaser  is  bound  to  accept  the 
title  which  the  vendor  is  able  to  give. 
— [His  Lordship  stated  the  case.]  The 
question,  therefore,  is,  if  a  party,  having 
by  a  contract  the  beneficial  interest  in  a 
property,  which  it  is  agreed  shall  be  con- 
veyed to  him,  his  heirs,  appointees,  and 
assigns,  devise  the  beneficisl  interest,  and 
afterwards  takes  a  conveyance  to. uses  to 
bar  dower,  whether  this  operates  as  a  re- 
vocation.The  question  is,  whether  that  parti- 
cular mode  of  conveyance  operates  as  a  re- 
vocation. I  shall  consider  this  as  a  case 
between  vendor  and  purchaser,  snd  whe* 
ther  the  authorities  are  so  clesr  as  to 
compel  the  purchaser  to  take  such  a  title* 
If  the  testator  had  taken  alegal  title,  the  same 
as  the  equitable  title,  and  had  taken  the 
same  estate,  beyond  all  doubt  the  devise 
would  be  good.  But  then  it  is  said,  that, 
in  this  particular  case,  it  is  part  of  the 
contract,  that  the  estate  should  be  conveyed 
as  it  has  been,  because  the  estste  was  to  be 
taken  to  himself,  his  heirs,  appointees,  and 
assigns;  and  that  therefore,  the  teststor 
had  reserved  to  himself  a  power  of  direct- 
ing the  mode  in  which  the  estate  should 
be  conveyed.  But  the  question  is,  whe- 
ther,  in  taking  a  conveyance  of  the  legal 
estate,  the  purchaser  has  not  taken  the 
opportunity  of  doing  something  for  his. 
own  purposes: — whether  the  authoritiea 
are  correct  in  this  point  or  not,  is  not  now 
to  be  considered ;  but  I  must  decide  on 
the  Isw,  and  the  authorities  as  they  stand, 
especially  in  a  case  where  I  am  not  call- 
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ed  on  to  decide  between  two  persons  ad- 
versely. In  Williams  v.  Owen  (10)  ihe 
Master  of  the  Rolls  says — "  In  Parsons  v. 
Freeman  Lord  Hardwicke  establishes  this 
principle,  that  whenever  the  estate  is  mo- 
dified in  a  manner  different  from  that  in 
which  it  stood  at  the  time  of  making  the  will, 
there  is  a  revocation."  Is  it  here  so  mo- 
dified ?  Here,  the  testator  had  a  right  to 
the  fee  ;  he  had  a  right  to  have  it  conveyed 
in  fee,  but,  by  consent,  his  estate  was  mo- 
dified in  a  manner  different  from  that  in 
which  it  stood  at  the  time  the  will  was 
made.  One  of  the  principal  cases,  Tickner 
v.  Tickner,  was  this :  the  testator  was  pos« 
sessed  of  the  undivided  moiety  of  lands, 
and  devised  them  to  his  wife  in  fee,  and 
then  made  a  partition,  whereby  the  estates 
previously  devised  were  allotted  to  the 
testator,  to  such  uses  as  he  should  appoint, 
and,  in  default,  to  him  in  fee.  This  was 
held  to  be  a  revocation,  although  the  testa- 
tor had  the  same  absolute  dominion  over  the 
estate  as  at  the  time  of  making  his  will ;  but 
he  took  advantage  of  the  partition  to  alter 
his  interest,  not  giving  himself  a  greater  do« 
minion  over  the  estate  than  he  had  before, 
but  modified  in  a  different  manner.  This 
case  has  formed  the  foundation  of  the  sub- 
sequent decisions;  and  Lord  Hardwicke 
observes  of  that  case,  "  that  it  was  not 
merely  to  effectuate  a  partition,  but  for 
another  purpose ;"  and  he  recognized  the 
decision  of  Chief  Justice  Lee.  It  is  not 
denied  that  the  case  of  Rawlins  v.  Burgis 
is  direct  in  point,  except  that  in  that 
case,  the  word  *'  appointees*'  waa  not  in  the 
contract:  this,  however,  makes  no  dif- 
ference. In  tVard  v.  Moore  (I  I)  Sir  J. 
Leach  decided  this  case.  It  was  a  case  of 
a  conveyance  to  uses  to  bar  dower ;  and 
he  says — "  If  the  owner  of  an  unqualified 
fee  devise  it  by  his  will,  and  afterwards 
take  a  conveyance  of  the  unqualified  legal 
fee,  this  is  no  revocation  of  the  will,  be- 
cause the  conveyance  is  incident  to  the 
equitable  fee,  as  a  partition  is  no  revoca- 
tion, because  incident  to  a  joint  estate. 
Here,  the  subsequent  conveyance  was  not 
such  as  was  incident  to  the  unqualified 
equitable  fee,  but  it  made  an  alteration  in 
the  quality  of  the  estate,  and  was  therefore 


(10)  f  Vet.  jun.  599. 

(11)  4  Mad.  57f. 


a  revocation."  The  only  case  which  was 
referred  to,  at  all  impeaching  these  autho- 
rities, was, the  case  of  Brain  v.  Brain — 
that  was  a  case  of  a  mortgage  which  ope- 
rated as  a  revocation  to  the  extent  only  of 
the  mortgage  interest,  and  not  the  rest. 
The  ground  on  which  Sir  J.  Leach,  who  had 
decided  JVard  v.  Moore,  also  decided  that 
this  did  not  operate  as  a  revocation,  was, 
that  although  there  was  a  departure  from 
the  mode  in  which  the  legal  fee  was  pre- 
viously limited,  yet  it  was  simply  for  the 
purpose  of  creating  a  charge. 

In  fVard  v.  Moore,  the  question  was 
distinctly  before  the  Court,  the  other  case 
having  been  decided  on  the  ground,  that 
it  operated  only  to  create  a  charge,  and 
for  that  purpose  only,  and  not  for  revoca- 
tion ;  and  it,  therefore,  cannot  be  con- 
sidered, that  the  Judge  recalled  his  opi- 
nion expressed  in  Ward  v.  Moore*  Ken^* 
yon  V.  Sutton  shews  the  opinion  of  Lord 
Alvanley.  In  that  case,  the  testator,  seised 
in  fee,  by  his  will  made  provisions  for  his 
natural  children,  and  for  payment  of  his 
debts.  Afler  that,  he  made  a  conveyance 
in  trust,  for  payment  of  debts,  in  a  sche- 
dule ;  and  instead  of  declaring  the  uses  to 
himself  in  fee,  after  payment  of  the  debts, 
he  did  exactly  what  was  done  in  Tickner 
V.  Tickner,  declaring  that  the  trustees 
should  convey  to  such  uses  and  purposes 
as  he  by  deed  or  will  should  appoint,  and 
in  default  of  appointment,  to  himself  in  fee; 
this  was  held  to  be  a  revocation,  for  there 
was  a  dealing  with  the  surplus,  in  addi- 
tion to  the  creation  of  a  charge  for  the 
purpose  of  the  payment  of  die  debts; 
and  it  was  considered,  that  the  testator 
had  not  the  same  estate,  that  it  was  dis- 
posable in  a  different  manner,  and  was 
under  different  modifications,  from  those 
of  the  estate  he  had  devised.  All  these  au- 
thorities concur  in  shewing  that  what  has 
been  done  in  this  case  is  a  revocation  of 
the  will;  and  I  cannot  call  on  the  pur- 
chaser to  accept  the  title;  I  am,  therefore, 
of  opinion,  that  the  judgment  of  the  Mas- 
ter of  the  Rolls  was  right ;  and  this  ap- 
peal being  against  all  authorities,  it  must 
be— 

Dismissed^  with  costs  (12). 

(It)  See  note  in  10  Jarman*i  Bythewood,  115. 
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Conimgtnt  Legacy — Interest — .Mainte^ 
nance, 

A  testator,  by  his  nnJl,  bequeathed  certain 
turns  of  stock  to  his  grandchildren^  to  be 
pmd  to  them  on  attaining  twenty-one,  with 
benefit  of  survivorship  to  those  attaining 
thai  age ;  but  in  case  they  should  all  die 
under  twenty-one,  then  he  willed  the  interest 
arising  from  such  sums  to  their  father  for 
life,  with  remainder  over: — Held,  t/uit  the 
grandchildren  were  entitled  during  their 
minority  to  have  the  interest  arising  from 
their  legacies  applied  towards  their  mainte' 


Henry  Dawes,  by  his  will,  dated  the 
31  at  of  January  1827,  after  providing  for 
the  payment  of  his  debts  and  funeral  ex- 
penses, proceeded  as  follows  : — "  I  give 
unto  my  executor  and  the  trustees  here- 
inailer  named,  the  sum  of  10,000/.  stock, 
in  the  S^l,  per  cent,  annuities,  in  trust  for 
the  following  purposes — that  is  to  say,  I 
give  to  Mr.  J^Am  M arlett  Boddy,  the  in- 
terest arising  from  the  sum  of  2,500/.  of 
the  above-named  stock,  for  and  during  the 
term  of  his  natural  life ;  and  from  and 
after  his  decease,  I  hereby  give  and  be- 
queath the  aforesaid  sum  of  2,500/.  to  be 
equally  divided  amongst  the  children  of 
my  late  daughter  Jane  Maria  Boddy,  or 
their  descendants ;  but  should  there  be 
none  of  them  surviving,  then  my  mind  and 
will  is,  that  the  said  sum  be  equaUy  di- 
vided amongst  such  other  grandchildren 
as  I  may  then  have  living,  or  in  default 
thereof,  to  my  legal  representatives  ;  and 
I  hereby  give  to  my  grandson,  Henry 
Dawes  boddy,  the  sum  of  2,500/.  of  the 
above-named  stock ;  and  to  my  grand- 
daughter Georgiana  Maria    Boddy,   the 
sum  of  1,500/.  of  the  above-named  stock, 
and  to  my  grand-daughter  Amelia  Jane 
Boddy,  the  sum  of  1,500/;  of  the  above- 
named  stock,  and  to  my  grandson  Greorge 
Frederick  Boddy,  the  sum  of  2,000/.  of  the 
above-named  stock,  on  my  above-named 
grandchildren  respectively  attaining  the 
age  of  twenty-one  years ;  but  should  any 
of  my  said  grandchildren  die  before  the 
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age  of  twenty-one  years,  then  my  mind 
and  will  is,  that  their  portion  be  equally 
divided  amongst  those  of  my  said  grand- 
children who  shall  attain  the  age  of  twenty- 
one  years ;  but,  should  the  whole  of  my 
said  grandchildren  die  before  attaining  the 
age  of  twenty-one  years,  then  my  mind 
and  will  is,  that  the  interest  arising  from 
the  above-named  sum  be  enjoyed  by  the 
said  John  Marlett  Boddy,  for  and  during 
his  natural  life,  and  from  and  after  his 
decease,  then  the  principal  to  be  divided 
amongst  such  other  grandchildren  as  I 
may  then  have  living,  or,  in  default  there- 
of, then  to  my  legal  representatives." 

The  testator  died  in  1830,  leaving  the 
plaintiffs,  his  grandchildren,  surviving  him, 
and  the  question  now  raised  was,  whether 
they  were  entitled  to  the  interest  of  the  dif- 
ferent sums  bequeathed  to  them,  for  their 
maintenance  during  their  minority. 

Mr.  Tinney  and  Mr.  Seton,  for  theplain- 
tifis,  contended,  that  this  case  formed  an 
exception  to  the  general  rule,  with  refer- 
ence to  contingent  legacies,  on  which  in- 
terest is  seldom  allowed ;  for  here  the  tes- 
tator place  himself  m  loco  parentis,  and 
intended  to  give  his  adopted  children  a 
maintenance  during  their  minorities ;  and 
therefore,  the  general  rule  did  not  apply 
— FendeU  v.  Nash  (I).  As  interest  must 
necessarily  arise  from  these  sums,  of  which 
there  was  no  disposition,  it  was  a  fair  in- 
ference to  suppose,  that  he  intended  it  for 
the  maintenance  of  his  grandchildren  dur- 
ing their  minorities,  particularly  so,  as  he 
called  these  legacies  their  "portions.*'  He 
must  have  intended  the  interest  to  be  ap- 
plied for  some  purpose :  what  then,  they 
asked,  could  have  been  his  object  ?  cer- 
tainly not  to  benefit  his  trustees,  or  for 
the  purpose  of  accumulation ;  and  the  only 
rational  implication  was,  that  he  intended 
it  to  he  applied  for  the  benefit  of  the  le- 
gatees.    They  cited — 

Acherley  v.  Wheeler,  1  P.  Wms.  783. 

Heath  v.  Perry,  3  Atk.  101. 

Crickett  v.  Dolby,  3  Ves.  10. 

In  re  Bowden— Rolls,  27th   of  Nov. 
1835.     [See  next  case.] 

Brown  v.  Temperley,  3  Russ.  263. 

(1)  5  Ves.  197,  D, 
U 
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Mr»  Pemberton  and  Mr.  Parker,  contrd. 
— Interest  is  never  allowed  on  contingent 
legacies,  except  in  the  case  of  parent  and 
child.  Here  it  is  said,  that  the  testator  has 
placed  himself  in  loco  parentis,  and  that 
this  case  falls  within  the  exception ;  but 
there  is  no  ground  whatever  for  saying, 
that  he  has  placed  himself  in  that  situation. 
It  is  true,  that  he  calls  the  legacies  "  por- 
tions;'* but  this  will  not  of  itself  be  suffi- 
cient to  imply,  that  he  considered  himself 
as  standing  in  loco  parentis ;  indeed,  the 
term  "portion"  may  be  taken  to  mean 
iharct  and  this  distinguishes  this  case  6'om 
Acherley  v.  Wheeler.   The  interest,  there- 
fore, cannot  be  applied  for  the  maintenance 
of  the  legatees,  but  must  fall  into  the  resi- 
due— Ex  parte  Kehhh  (2).  But  there  is  an 
objection  to  this  case  being  evenheard.  This 
Court  cannot  deal  with  the  property  unless 
all  the  parties  entitled  are  before  the  Court ; 
all  the  parties  interested  cannot  be  ascer- 
tained, for  there  may  be  parties  not  in 
esse  who  may  ultimately  become  entitled 
to  these  legacies ;  and,  consequently,  no 
decree  can  be  made — 

Marshall  v.  Holloway,  2  Swanst.  436. 
Butler  V.  Freeman^  3  Atk.  58. 
Errington  v.  Chapman,  12  Ves.  20. 
Kime  v.  Welfild,  S  Sim.  5SS. 
Turner  v.  Turner,  4i  Sim.  480. 

The  Master  of  the  Rolls — (without 
calling  for  a  reply,  and  after  stating  the 
circumstances,)  said — The  testator  has  not, 
in  terms,  disposed  of  the  interest  of  these 
sums  during  the  minority  of  his  grand- 
children, although  he  has  distinctly  said, 
that  in  case  they  should  die  under  twenty- 
one,  **  the  interest  arising  from  the  above- 
named  sum,  should  be  enjoyed  by  the  said 
John  Marlett  Boddy,  for  and  during  his 
natural  life ;"  and  the  question  is,  what 
did  he  intend  to  be  done  with  the  interest 
of  these  sums  during  the  minority  of  the 
legatees  ?  I  feel  great  reluctance  in  put- 
ting any  reliance  on  the  word  "portion," 
although  it  is  difficult  to  divest  oneself 
of  its  meaning ;  it  may  be  used  in  the  same 
sense  as  "  share;"  and  it  may  also  be  used 
in  a  sense  more  favourable  to  the  grand- 

(«)  11  Ves.  48.11. 


children ;  but  as  he  has  said  nothing  as 
to  the  interest  arising  previous,  to  their 
attaining;  a  vested  interest,  I  think  that  he 
intended,  that  in  the  meantime  his  grand- 
children should  enjoy  the  interest  arising 
from  those  sums,  to  which  they  were  ab- 
solutely entitled  on  attaining  twenty-one. 


M.R.         ^ 

Nov.  27, 1885.  >.Inre  gilbert  bowdbv. 
July  10,  1837.  -* 

Contingent  Legacy — Maintenance — In- 
terest, 

Bequest  to  grandchildren  if  they  attain 
twenty-one,  with  gift  over : — Held,  that  they 
mere  entitled  to  the  interest  for  maintenance 
during  their  minority. 

The  maternal  grandfather  of  the  infant 
petitioners,  A.  G.  Bowden  and  E.  W.  E. 
Bowden,  by  his  will,  bearing  date  the  SSfid 
day  of  August  1885,  after  giving,  amongst 
other  things,  an  annuity  to  his  daughter 
Sabina  Sterling,  the  wife  of  H.  W.  Burgess, 
bequeathed  as  follows  : — "  I  give  to  each 
of  my  daughters  the  sum  oC5,000(.,  to  be 
placed  in  the  31.  per  cents,  the  interest  of 
which  for  their  use,  independent  of  any 
husband  they  may  have ;  and  if  they  have 
any  children,  the  principal  to  be  divided 
between  them  at  her  death,  if  they  should 
attain  the  age  of  twenty-one;  if  not,  it  is  to 
be  divided  between  her  surviving  sisters, 
share  and  share  alike." 

Amelia  Bowden,  one  of  the  daughters 
of  the  testator,  died  on  the  16th  of  Octo- 
ber 1 884,  leaving  the  petitioners,  her  chil- 
dren, who  were  in&nts,  and  her  husband, 
surviving  her. 

This  was  a  petition  for  an  allowance  of 
maintenance  for  the  children  :  there  were 
four  sisters,  to  whom  the  fund  was  given 
over ;  two  only  consented  to  the  application, 
the  other  two  were  out  of  the  jurisdiction, 
at  Seville,  in  Spain. 

Mr,  Ching,  for  the  petition. 

Sir  C.  C.  Pepys  at  first  doubted  whe- 
ther the  order  c6a1d  be  made,  unless  with 
*  the  consent  of  all  the  parties;  but,  on  con- 
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sideration,  he  was  of  opinion  that,  as  the 
children  were  entitled  to  the  principal  at 
twenty-one,  with  a  gift  over  if  they  should 
not  attain  that  age,  and  the  gift  over  being 
of  the  principal  only,  the  children  were 
entitled  to  the  immediate  interest. 

July  10,  1837. — An  order  for  mainte- 
nance having  been  made,  an  application 
was  now  made  for  an  increased  allow- 
ance. 

Lo&D  LaKgdale  made  the  usual  order 
for  a  reference  to  the  Master. 


SPACKMAN  V,  Tllf- 
BRBLL. 


WiU— Trader. 

A  tetiiUor  devised  freehold  estates  to  his 
SOB  m  feCf  and  also  bequeathed  to  him  certain 
leasehold  property^  subject  to  the  payment 
ofcerUun  legacies.  The  son  married  shortly 
after  the  testator's  deaths  and  on  that  occa^ 
jion,  conveyed  and  assigned  the  freehold  and 
leasehold  property^  devised  under  the  willt 
(together  with  other  estates^)  to  trustees^  in 
trust,  in  the  first  places  to  pay  the  legacies 
charged  by  the  will,  and,  subject  thereto^  m 
trust  for  the  settlor  and  his  intended  wife^ 
and  the  issue  of  the  marriage;  and  the  father 
of  the  intended  wife  covenanted  to  settle  a 
sum  qf  money  on  the  lady  and  her  children. 
The  remaining  assets  of  the  testator  mere 
insufficient  for  the  payment  qf  all  his  debts : 
— Heldf  that  the  issue  of  the  marriagCf  and 
also  the  legatees,  were  entitled  to  the  benefits 
given  them  by  the  setilementy  in  preference 
to  the  creditors  of  the  testator. 

The  statutes  3^4  WiU.  ^  M.  c.  14.  and 
47  Geo.  d.  c.  74.  «.  2.  do  not  cliarge  real 
estates  demsed^  with  the  debts  of  the  ancestor ^ 
but  make  the  heir  or  devisee  personally  liable 
to  the  extent  of  the  value  qf  such  estates. 

Thomas  Timbrell,  by  his  will,  dated  the 
14th  of  February  18^0,  devised  certain 
freehold  estates  to  his  son,  Thomas  Tim- 
brell, in  fee,  and  bequeathed  to  him  some 
leasehold  property,  occupied  with  the  free- 
hold, subject  to  the  payment  of  3,000^.  to 


each  of  the  testator's  three  daughters ;  and 
also  to  the  payment  of  a  further  sum  of 
2,000/.  among  his  said  daughters,  subject 
to  a  previous  life  interest  therein.  And 
after  devising  other  estates  in  fee  to  his 
other  children  respectively,  he  devised  and 
bequeathed  the  residue  of  his  real  and 
personal  estate  to  his  son  Thomas  Timbrell, 
and  Charles  Spackman,  their  heirs,  &c.,  in 
trust  to  sell,  and  after  paying  all  his  debts 
and  legacies,  and  the  expenses  of  his  trus- 
tees, he  bequeathed  the  money  arising  from 
his  residuary  real  and  personal  estate,  unto 
all  his  children  equally  ;  and  he  appointed 
his  son  Thomas  Timbrell,  and  Charles 
Spackman,  executors  of  his  will,  by  whom 
it  was  shortly  afterwards  duly  proved. 

By  indentures  of  lease  and  release,  of 
the  8th  and  9th  of  June  1823,  being  the 
settlement  executed  in  contemplation  of 
the  marriage  of  Thomas  Timbrell  the  son, 
the  freehold  estates  specifically  given  to 
him  by  his  father's  will,  as  above  men- 
tioned, together  with  other  estates  to 
which  he  was  also  entitled,  were  conveyed 
to  trustees,  for  a  term  of  1,000  years,  upon 
trust  to  raise  the  three  several  sums  of 
3,000/.,  and  the  sum  of  2,000/.,  bequeath- 
ed by  the  will  as  aforesaid ;  and,  subject  to 
that  term,  the  same  estates  were  settled 
to  the  use  of  Thomas  Timbrell  and  his- 
intended  wife  successively  for  life,  with 
remainders  over  for  the  benefit  of  the 
issue  of  the  marriage ;  and  the  leaseholds 
were  settled  upon  similar  trusts;  and  Tho- 
mas Timbrell  covenanted  that  the  estates 
should  be  enjoyed  free  from  incumbrances, 
and  from  his  father*  s  debts ;  and  the  father 
of  the  lady  covenanted  to  pay  a  certain 
sum  for  the  benefit  of  the  lady  and  her 
children. 

The  testator  was  a  trader,  within  the 
meaning  of  the  bankrupt  laws,  and  his 
residuary  estate  was  eventually  found  to 
be  insufBcient  for  the  payment  of  all  his 
debts.  Under  these  circumstances,  a  bill 
was  filed  by  Charles  Spackman,  (who  had 
married  one  of  the  testator's  daughters,  and 
who  claimed  against  the  testator's  estate, 
both  as  a  creditor  and  a  legatee,)  and,  by 
his  wife  and  their  children,  against  Thomas 
Timbrell  and  the  other  parties  who  claim- 
ed to  be  interested  under  the  specific  de- 
vises and  bequests  contained  in  the  testa- 
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tor's  will.  This  bill  prayed  that  the  will 
might  be  established,  and  for  the  usual 
accounts ;  and  that,  if  necessary,  his  de- 
vised estates  might  be  sold  for  the  payment 
of  his  debts  and  legacies. 

The  cause  was  heard  on  bill  and  answer, 
on  the  29th  of  July  1830,  when  it  was  re- 
ferred to  the  Master,  to  take  the. usual  ac- 
counts ;  and  another  suit,  which  had  been 
instituted  by  some  of  the  creditors  of  the 
testator,  was  dismissed  by  consent,  and  the 
creditors  were  to  come  in  under  the  decree 
in  this  suit. 

The  cause  came  on  for  further  directions 
on  the  14th  of  March  1884,  when  the  Vice 
Chancellor  directed,  among  other  things, 
that  the  Master  should  proceed  to  sell  such 
part  of  the  real  estates  of  the  testator  spe- 
cifically devised  as  then  remained  unsold. 
From  this  part  of  the  order,  the  widow  of 
Thomas  Timbrell  the  son,  (who  had  become 
a  bankrupt,  and  had  died  since  the  filing 
of  the  bill,)  and  her  children  presented  a 
petition  of  rehearing,  and  contended,  that 
the  estates  which  were  comprised  in  the 
settlement  of  Thomas  Timbrell  the  son, 
were  not  subject  to  the  debts  of  the  tes- 
tator. 

Mr*  Wigram  and  Mr,  Morley^  for  Mrs. 
Thomas  Timbrell  and  her  children. — ^The 
heir  of  a  trader  was,  at  law,  personally 
liable,  in  respect  of  the  debts  of  iiis  ances- 
tor, to  the  value  of  the  estates  descended 
to  him,  but  the  estates  could  not  be  fol- 
lowed in  the  hands  of  a  bond  fide  alienee ; 
if  they  were  aliened  before  a  writ  of  exe- 
cution against  them  was  signed,  there 
was  no  specific  lien  upon  them.  A  devi- 
see is  placed  in  the  same  position  by  the 
8  &  4  Will.  &  M.  c.  14.  The  later  statute, 
47  Geo.  8.  c.  74,  gives  simple  contract 
creditors  the  same  relief  in  equity,  as  spe* 
cialty  creditors  had  before;  but  it  does 
not  establish  any  lien  on  the  land,  nor  make 
the  devisee  a  trustee  for  the  creditor. 

Oearge  v.  Milba/nke^  9  Ves.  196. 

Horn  V.  Hom^  %  Sim.  &  Stu.  448 ;  s.  c. 
4  Law  J.  Rep.  Chanc.  52. 

Mathews  v.  Jones^  2  Anst.  506. 

Johnson  v.  Kennett,  6  Sim.  884 ;  s.  c. 
2  Sugd.  V.  &  P.  89. 
In  case  of  fraudulent  alienation,  equity 
would  interfere,  but  it  will  not  interfere 


where  there  has  been  no  fraud — 8  8t  4 
W.  &  M.  c.  14.  s.  5.  In  this  case  there 
was  a  bond  fide  alienation  in  consideration 
of  marriage ;  and,  besides  that  considera- 
tion, a  sum  of  money  was  to  be  brought 
into  settlement  by  the  lady's  father.  Mar- 
riage is  as  good  as  a  pecuniary  considera- 
tion, and  is  so  held  even  under  the  bank- 
rupt laws. 

Bronm  v.  Carter,  5  Ves.  862. 
Kirk  V.  Clarke,  Prec.  Ch.  276. 
Kinaston  v.  Clark,  2  Atk.  206. 
Partridge  v.  Gopp,  Amb.  596. 

Mr,  Wilbraham,  for  the  representative 
of  James  Selfe  Timbrell,  a  younger  son  of 
the  testator,  and  Mr*  Stinion  and  Mr. 
Simons,  for  trustees,  followed  the  same 
line  of  argument. 


Sir  WiUiam  Home  and  Mr,  G,  ^..^wmmim, 
for  the  creditors  of  the  testator. — The  5tli 
section  of  the  8  &  4  W.  &  M.  >b.  14.  only 
protects  parties  who  have  purchased  from 
an  heir-at-law  or  devisee  for  valuable  con- 
sideration, and  without  notice:  in  other 
cases,  creditors  have  as  good  a  claim  against 
them  as  against  the  heir  or  devisee.  All 
the  cases  cited  were  cases  of  sales  or  mort- 
gages, where  the  Court  refuses  to  interfere, 
because  it  infers,  that  the  sale  or  mortgage 
was  made  for  the  purpose  of  paying  the 
testator's  debts;  and  that,  as  there  were 
debts  to  be  paid,  the  party  selling  or  mort- 
gaging was  only  doing  what  it  was  his 
duty  to  do.  But  in  case  of  a  settlement, 
it  is  obvious  that  the  estates  are  not  parted 
with  in  order  to  pay  debts. 

Green  v.  Lowes,  3  Bro.  C.C.  217. 
fVatkins  v.  Cheek,  2  Sim.  &  Stu.  205. 

Here  the  parties  had  full  notice  that  there 
were  debts,  because  the  settlement  refers 
to  the  will,  in  which  provision  is  made  for 
payment  of  debts  ;  and  the  son  also  gives 
a  covenant  against  any  debts  due-  from  bis 
father.  The  parties,  therefore,  took  the 
estates,  with  notice  of  the  charges  which 
had  been  created  on  the  property,  and 
cannot  be  in  a  better  situation  than  the 
party  from  whom  they  acquired  it. 

Mr.  Jacob  and  Mr.  Reynolds,  on  behalf 
of  Mrs.  Crabbe,  one  of  the  daughters  of  the 
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testator,  and  her  family,  contended,  that 
by  the  will  a  preference  was  given  to  the 
legatees  over  the  creditors;  that  on  the 
marriage  of  Mrs.  Crabbe,  the  testator  co- 
venanted to  pay  a  sum  of  money  to  the 
trustees  of  her  settlement,  which  debt  was 
discharged  by  the  legacy,  and  that  her 
claim  was  protected  from  the  general  cre- 
ditors.    They  cited — 

Leckmere  v.  Bra&er^  2  Jac.  &  W.  287. 
GoU  V.  Atkinson,  Willes'  Rep.  524. 
Millar  v.  Horton,  Coop.  45. 
Shiphard  v.  Lutwidge,  8  Ves.  26. 
Bittky  v.  EkvM,  7  Yes.  819. 

ilfr.   KnighM,  Mr.   WiUcock,   and  Mr. 
Smmdertt  for  other  parties. 
Mr.  Wigramj  in  reply. 

January  10,  1887.-— The  Vicb  Chan- 
cxLLoa. — ^This  case  came  on  under  these 
circamstanees  : — ^Mr.  Timbrell,  the  testa- 
tor, by  his  will  devised  certain  tenements 
to  his  eldest  son  in  fee,  and  charged  them 
with  the  payment  of  certain  legacies,  and 
he  devised  to  another  son,  and  each  of  his 
three  daughters,  lands  in  fee.  After  his 
death,  and  in  1828,  the  eldest  son  married, 
and  made  a  settlement  on  his  marriage,  not 
only  of  lands  devised  by  his  father,  but  of 
other  lands  which  were  his  own;  and  it 
appears  that  there  was  not  only  the  consi- 
deration of  the  marriage,  but  also  a  pecu- 
niary consideration  in  die  shape  of  a  cove- 
nant, on  the  part  of  the  father  of  the  lady, 
to  pay  certain  sums  to  be  settled  on  her, 
and  the  issue  of  the  marriage.  The  settle- 
ment was  so  framed,  as  in  the  first  instance 
to  create  a  trust,  by  way  of  a  term,  in  both 
properties,  to  raise  the  legacies  given  by 
the  wilL 

This  bill  was  filed  to  administer  the 
estate  of  the  testator,  against  which  certain 
claims  are  made  by  persons  interested  under 
the  covenants  entered  into  by  the  testator, 
on  the  marriage  of  his  daughter  with  Mr. 
Crabbe.  It  appears,  about  the  same  time 
another  creditors'  bill  was  filed,  and  on  the 
hearing  of  this  cause,  a  decree  was  made 
without  evidence,  and  which  was  made  with 
the  consent  of  the  plaintiff  in  the  other  cre- 
ditors' suit.  It  directed  that  the  bill  in  the 
other  suit  should  be  dismissed,  and   the 


costs  should  be  paid.  A  receiver  was  ap- 
pointed, and  other  proceedings  were  taken, 
and  after  the  Master  had  made  his  report, 
the  cause  came  on  for  further  directions, 
and  the  decree  was  taken,  which  was  made 
with  the  consent  of  counsel.  The  present 
point  was  not,  I  think,  then  considered,  i£ 
being  supposed  that  there  would  be  suffi- 
'cient  assets,  without  these  estates:  how- 
ever, for  some  reason  or  other,  the  decree 
was  so  made,  as  to  direct  the  sale  of  the 
property  devised  to  the  eldest  son,  and 
settled  as  I  have  before  mentioned. 

A  petition  of  rehearing  has  been  pre- 
sented, which  prays  that  this  decree,  so  far 
as  it  directed  these  estates  to  be  sold,  may 
be  reversed,  and  that  effect  may  be  given 
to  the  settlement  for  the  benefit  of  the  wife 
and  children.  No  question  arises  as  to 
the  life  interest  of  the  settlor,  as  he  is 
dead.  So  that  the  case  comes  in  substance 
to  this,  that  a  person  has  devised  his  real 
estate,  and  was  indebted  in  specialtv,  and- 
was  a  trader  at  the  time  of  his  death; 
and  after  his  death,  the  devisee  has  parted 
with  the  estate  for  that  species  of  valuable 
consideration  which  marriage  is;  the  ques- 
tion is,  if  that  specific  estate  can  be  fol- 
lowed: I  am  of  opinion,  that  it  cannot. 
The  law  appears  clearly  laid  down  by 
Lord  Chief  Baron  McDonald  in  Mathews 
V.  Janes.  That  was  not  a  hasty  judgment; 
the  point  was  reconsidered,  and  it  was  the 
opinion  of  the  whole  Court.  He  says,  "  It 
has,  indeed,  been  attempted  to  raise  another 
question  upon  the  construction  of  the  sta- 
tute of  William  &  Mary,  to  shew  that,. 
as  against  creditors,  a  devise  is  wholly 
void,  and  therefore  different  from  the  case 
of  lands  descended ;  it  is  ^clear  that  no 
such  distinction  exists.  Before  that  statute, 
the  only  remedy  of  a  creditor  was  against 
the  heir,  to  the  amount  of  the  assets  de- 
scended:— ^a  devise  effectually  defeated 
his  claim.  The  statute,  therefore,  extends 
the  remedy  against  the  devisee ; — but,  in 
this  case,  as  well  as  in  that  of  the  heir,  it 
is  clearly  the  intent  that  the  land  should 
not  be  charged  in  the  hands  of  a  purchaser; 
and  accordmgly,  in  both  cases,  the  heir 
or  devisee  continue  personally  answerable 
for  the  debt,  after  they  have  parted  with 
the  estate,  in  respect  of  which  they  become 
chargeable." 
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It  seems  to  me,  on  looking,  at  the  cases, 
that  the  statutes  .9  &  4  W.  &  M.  c.  14.  and 
47  Geo.  d.  c.  74.  s.  2.  do  not  charge  real 
estate  devised  with  the  dehts  of  the  ances- 
tor, but  make  the  heir  or  devisee  personally 
liable  for  the  value  of  such  estate.  In 
Buckley  v.  Nightingale  {^\  it  was  held, 
that  if  the  heir,  who  takes  assets  by  descent, 
pleads  in  an  action  of  debt,  that  he  has  paid 
specialty  debts  of  his  ancestor,  equal  in 
amount  to  the  value  of  the  assets  descended, 
the  plea  is  good  on  demurrer.  The  case 
of  Horn  v.  Horn  must  have  proceeded  on 
that  ground.  It  is  clearly  settled,  that  a 
charge  for  the  payment  of  debts,  takes 
the  case  out  of  the  statute. — [His  Honour 
then  referred  to  Bailey  v.  Eldna^  and 
Shiphard  v.  Lutwidge,"] 

It  is  impossible  to  say  that  the  considera- 
tion of  marriage  did  not  make  the  wife  and 
children  purchasers  for  valuable  considera- 
tion ;  and  by  the  conveyance,  the  heir  be- 
came personally  liable  to  the  extent  of  assets ; 
therefore,  the  decree  must  be  reversed.  I 
observe,  that  as  there  was  a  similar  devise  to 
the  other  children ;  and  as,  if  the  decree  be 
corrected  only  in  the  part  complained  of  by 
the  Timbrell  family,  other  persons  may  see 
that  the  decree  would  be  erroneous  in 
other  respects,  I  will  allow  them  to  present 
a  petition  and  make  one  order.  It  is  quite 
dear,  that  what  was  then  done  in  the 
other  case,  on  the  order  for  a  receiver, 
does  not  prevent  the  Court  from  interfer- 
ing now. 

The  petition  of  appeal  in  Johnson  v.  iTen- 
netty  has  been  furnished  me ;  it  was  clearly 
wrong,  in  that  case,  to  take  a  decree  for 
payment  of  debts,  and  keep  before  the 
Court  the  persons  who  had  purchased  the- 
real  estate  from  the  heir  of  the  devisee.  I 
then  thought,  that  where  it  might  be  a 
question,  whether  the  debts  had  been  paid, 
uie  conduct  of  the  parties  was  good  evi- 
dence of  the  debts  being  paid,  and  that  it 
was  then  necessary  for  the  purchasers  to 
see  to  the  application  of  the  purchase- 
money,  in  payment  of  the  legacies. 


February  11,  1837. — Two  other  ques- 
tions were  raised  in  this  case.     First,  whe* 


ther  the  creditors  could  claim  the  leasehold 
property,  which  was  bequeathed  to  Mr. 
Timbrell  by  the  testator,  and  included  in 
the  settlement;  and  secondly,  whether  as 
the  settlement  directed  certain  sums  to  be 
raised  for  satisfaction  of  the  legacies,  those 
sums  ought  not  to  be  implied  in  payment 
of  the  testator's  debts. 

Sir  W.  Home  and  Mr,  G.  Richardson, 
for  the  creditors,  contended,  that  the  power 
of  an  executor  to  dispose  of  the  leasehold 
or  other  personal  property  of  his  testator, 
was  on  the  supposition  that  the  money 
would  be  applied  in  payment  of  the  testa- 
tor's debts  ;  but  that  argument  had  no  ap- 
plication to  a  marriage  settlement  of  such 
property,  and  that  as  there  was  no  proof 
that  the  settlor  had  ever  assented  to  the 
bequest,  by  which  these  leaseholds  were 
given  to  him,  he  must  be  taken  to  have 
acted  in  his  character  of  executor :  that  the 
consideration  of  the  marriage  did  not  apply 
to  the  legatees  whose  interests  were  pro- 
tected by  the  settlement ;  and  that  the  cre- 
ditors were  entitled  to  have  the  amount  of 
legacies  raised  under  the  provisions  con- 
tained in  the  settlement,  and  to  have  that 
amount  applied  in  discharge  of  the  debts. 

Mr.  Wigram  and  Mr,  Morley,  contra, 
insisted,  that  the  settlor  took  the  leaseholds 
as  legatee,  and  not  as  executor,  and  was 
mentioned  in  the  settlement  as  being  ab- 
solute owner  of  them ;  and  cited — 

M*Cleod  V.  Drummond,  17  Ves.  1^2. 

Nugeni  T.  Giffard,  1  Atk.  463. 

The  Vice  Chancblx.or  said,  that  from 
the  manner  in  which  the  leaseholds  were 
described  and  mentioned  in  the  settlement, 
Timbrell  must  be  held  to  have  been  deal- 
ing with  them  as  absolute  owner,  and  not 
as  executor;  and  that  as  the  settlement 
was  made  for  a  good  consideration,  the 
creditors  had  no  claim  to  any  of  the  pro- 
perty comprised  in  it ;  and  that  he  did  not 
consider  that  the  creditors  were  entitled  to 
have  their  debts  satisfied  out  of  the  monies 
which  were  directed  by  the  setdemeat  to 
be  applied  in  payment  of  the  legatees. 


(4)  1  Straoge,  665. 


HILARY  TERM.  1837. 


151 


V.C. 


I 


Dec.  15, 1836.  ^  kino  o.  bbtamt. 
Feb.  16,  1837.  > 

Practice, — Contempt — Bill, 

A  defendant^  in  contenvptfor  want  ofsuf- 
fcieni  answer^  was  ordered  to  put  in  his 
answer^  and  to  pay  the  costs  of  his  contempt. 
He  put  in  his  answer  and  paid  the  costs  of 
ike  clerk  in  court,  but  not  those  of  the  plain- 
tiff's solicitor.  The  further  answer  was  or- 
dered, upon  motion  by  the  plaintiff,  to  be 
taken  off  the  file, 

A  bill  may  be  taken  ^o  confesso,  not* 
withstanding  an  answer  is  on  thejile,  where 
such  answer  is  insufficient. 

The  defendant  in  this  suit  was  a  prisoner 
in  the  King's  Bench  prison  for  a  misde- 
meanour. Exceptions  had  been  taken  to 
fais  answer  and  allowed,  and  no  further  an- 
swer having  been  put  in  within  the  proper 
time,  he  had  been  brought  up  by  habeas 
corpus,  and  an  order  was  then  made  that 
he  should  be  sent  back  to  the  King's  Bench, 
and  that  he  should  put  in  his  answer,  and 
pay  the  costs  of  the  contempt.  The  defen- 
dant afterwards  put  in  a  further  answer, 
and  paid  the  clerk  in  court  his  costs  of  the 
contempt,  but  did  not  pay  the  costs  of  the 
phuntifra  solicitor. 

Mr,  Furtis,  on  behalf  of  the  plaintiff, 
moved,  under  these  circumstances,  that  the 
further  answer  should  be  taken  off  the  file ; 
and  cited  Sidgier  v.  Tyte{l), 

Mr,  Elderton,  contr^,  contended,  that 
as  the  contempt  was  not  cleared  till  the 
order  was  fully  complied  with,  there  was 
no  ground  for  taking  the  answer  off  the 
file,  merely  because  the  defendant  had  not 
done  some  other  thing  which  he  had  been 
directed  to  do.  He  was  ordered  to  put  in 
his  answer  and  pay  costs,  and  consequently 
his  putting  in  his  answer  was  one  step  to- 
wards clearing  the  contempt. 

The  Vice  Cha'ncellor  granted  the  order. 

Feb.  16, 1837. — Mr.  Purvis  moved,  that 
the  bill  might  be  taken  pro  confesso. 


Mr,  Elderton,  contr^,  contended,  that  as 
there  was  an  answer  on  the  file,  although 
an  insuflflcient  one,  the  bill  could  not  be 
taken  pro  confesso — JopUng  v.  Stuart  (2), 
and  the  cases  in  the  note  to  that  case. 

The  Vice  Chancellor  made  the  order. 


M.R.     1 
Jan.  19.  J 


REES  V,  EDWARDS. 


'P^attice.-—* Amendment — Statute  3^4 
Will.  4.  c,  94. 

Applications  to  amend  a  bill,  when  eou^ 
pled  with  circumstances  in  which  the  Master 
has  no  jurisdiction,  may  be  properly  made 
to  the  Court  in  the  first  instance  :  such  as  a 
motion  to  amend,  without  prejudice  to  an  in- 
junction. 

In  this  case  an  injunction  had  issued  to 
restrain  the  defendant  from  proceeding  in 
an  action  at  law,  and  which  had  been  con- 
tinued after  the  answer.  The  plaintiff 
being  desirous  of  correcting  an  error  in 
the  statements  of  the  bill,  which  had  been 
pointed  out  by  the  -answer,  now  moved  to 
amend  his  bill,  ^vithout  prejudice  to  the  tii- 
junction.  The  question  raised  on  this  mo- 
tion was,  whether  the  application  ought  to 
be  made  to  the  Master  in  the  first  instance, 
'and  whether  the  Court  had  jurisdiction  to 
make  the  order,  except  on  appeal  from  the 
Master's  decision,  by  the  3  &  4  Will.  4. 
c.  94.  s.  13.  it  is  enacted,  "  That  the  Mas- 
ter in  ordinary  shall  determine  all  applica- 
tions for  leave  to  amend  bills;"  and  by 
the  next  succeeding  section  it  is  enacted, 
**  That  no  such  application  shall  in  fnture 
be  heard  by  the  Judges  of  the  Court,  ex- 
cept on  appeal." 

Mr,  Coleridge,  for  the  motion,  contend- 
ed, that  the  motion  had  been  properly 
made  to  the  Court  in  the  first  instance ;  for 
as  the  Master  had  no  jurisdiction  to  order 
that  the  amendment  should  not  prejudice 
the  injunction,  it  was  necessary  that  the 
application  should  be  made  to  the  Court. 


(1)  n  Vea,  20«. 


(«)  4  Vei.  619. 
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Mr,  Rogersy  contr^,  cited  Sharp  v.  Ash- 
ton  (1). 

Lord  Lakgdale. — It  appears  that  tbe 
cominon  injunction  was  obtained  in  the 
first  instance,  and  was  continued  on  the 
merits  confessed  by  the  answer;  it  can- 
not, therefore,  after  that  operation,  be 
considered  as  a  common  injunction.  An 
error  in  the  statement  of  the  bill  was  dis- 
covered in  May  last,  but  it  was  not  cor- 
rected ;  but  even  in  the  way  in  which  the 
case  was  stated,  it  was  considered  by  the 
Court  that  there  were  merits  enough  to 
continue  the  injunction.  According  to  the 
old  practice,  it  would  be  right  to  give 
liberty  to  amend  without  prejudice  to  the 
injunction;  it  therefore  remains  to  be  con- 
sidered, how  the  act  referred  to  has  al- 
tered the  practice ;  the  terms  are  general ; 
but  it  is  much  too  late  to  contend,  that  the 
Court  is  precluded  in  every  case  from  giv- 
ing leave  to  amend  in  the  first  instance, 
for  such  is  not  the  construction  of  the 
Court.  The  act  has  accordingly  been 
held,  not  to  apply  to  orders  of  course,  or 
where  the  Court  is  in  possession  of  all  the 
circumstances  of  the  case,  and  can  judge  of 
the  propriety  of  the  amendment ;  as  if  at 
the  hearing  the  case  is  ordered  to  stand 
over  for  want  of  parties,  in  such  cases  the 
Court  has  held,  that  it  has  authority,  in 
the  first  instance,  to  give  leave  to  amend. 
When  the  Court  is  in  possession  of  all  the 
circumstances  of  the  case,  the  consequences 
of  not  granting  the  application  to  amend 
might  be  to  send  the  same  facts  to  the 
Master,  and  then  to  reconsider  them. 
Here,  die  liberty  to  amend  will  not  be  suf- 
ficient for  the  plaintiff's  purpose,  because 
he  requires  liberty  to  amend,  and  to  retain 
the  injunction,  which  the  Master  cannot 
grant.  By  analogy  to  these  cases,  I  must 
consider  that  applications  to  amend,  when 
coupled  with  circumstances  in  which  the 
Master  had  no  jurisdiction,  may  be  pro- 
perly made  to  the  Court  in  the  first  in- 
stance. 

Leave  to  amend  given,  upon  payment 
of  costs, 

(1)  3  Ves.  &  B«a.  144. 


L.C. 
Jan 


.C.      \ 

.  19.   3 


BIEDEBMANM  V.  SXTM0CR. 


Practice.—StatuU  3^4  fVill.  4.  c.  94 — 
Construction, 

Plainiiffy  having  obtained  liberty  to  amend 
by  adding  parties^  amended  by  making  some 
only  of  the  necessary  persons  defendants : — 
HeU  that  application  for  leave  to  add  the 
remaining  parties,  must  be  made  to  the  Court, 
and  not  to  the  Master, 

At  the  first  hearing  of  the  cause,  before 
the  Master  of  the  Rolls,  it  was  ordered  to 
stand  over  for  want  of  parties ;  and  liberty 
was  given  to  the  plaintiff  to  amend,  by 
adding  parties.  The  plaintiff  accordingly, 
amended  by  adding  certain  parties;  and 
their  answers  having  been  filed,  he  disco- 
vered it  was  necessary  that  certain  other 
parties  should  be  added,  as  defendants,  to 
his  record.  The  plaintiff  applied  to'  the 
Master  of  the  Rolls  for  leave  to  amend 
the  bill  by  inserting  some  new  stateraents, 
and  adding  the  remaining  parties.  His 
Honour  refused  the  motion,  with  costs; 
and  intimated  that  application  should  be 
made  to  one  of  the  Masters,  under  the  act 
for  regulating  the  proceedings  in  Chancery. 
The  Master,  being  applied  to  by  the  plain- 
tiff, was  of  opinion  that  he  had  no  juris- 
diction ;  and  the  plaintiff  renewed  his  ap- 
plication to  the  Lord  Chancellor. 

Mr,  Cooper,  in  support  of  the  motion ; 
and — 

Mr,  Cankrien,  contra* 

The  Lord  Chancellor  said,  that,  with- 
out deciding  whether  applications  to  be 
made  to  the  Master  under  the  act,  were  to 
be  confined  to  those  which  were  made  pre- 
viously to  bringing  the  suit  to  a  hearing, 
he  was  of  opinion,  that  the  present  ap- 
plication grew  out  of  the  former  order  of 
the  Master  of  the  Rolls,  which  had  not  been 
acted  on  to  the  full  extent  to  which  it  ap- 
peared necessary ;  and  that  the  Master  could 
entertain  no  jurisdiction,  as  he  was  not 
acquainted  with  the  circumstances  which 
rendered  the  amendment  necessary,  and 
could  not  interfere  with  the  order  which 
had  already  been  pronounced  by  the  Court ; 
he  should  therefore  give  the  plaintiff  leave, 
in  the  usual  form,  to  amend,  by  adding 
parties. 
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CROUCH  0.  HICKSN. 


Pleading — Plea — Demurrer. 

A  flea  or  demurrer^  which  is  really  ap" 
pUcable  to  the  whole  bill^  cannot  be  Umitedf 
90  as  to  be  made  a  defence  to  a  part  only  of 
the  bill. 

To  a  hill  filed  by  a  party  clain^ing  an  eS" 
taie,for  the  purpose  of  restraining  the  defen-' 
dant  setting  up  outstanding  termst  and  also  for 
other  purposes,  the  defpidant  to  the  former 
put  in  a  negative  plea  of  no  outstanding 
term  ;  and  he  demurred  to  the  remainder  of 
the  bill,  because  the  plaintiff'  had  not  by  his 
bill  shewn  himself  entitled  to  the  estate.  The 
Court  eonsidered  that  the  ground  of  the  de- 
murrer nw  applicable  to  the  whole  bUl,  and 
held  the  defence  informal. 

The  defendant,  in  the  same  case,  demwrr^ 
ore  tenus  for  want  of  equity,  on  the  ground 
that  the  plaintiff^ s  remedy  was  at  law ;  and 
(^  Court,  being  of  opinion  that  this  ground 
of  demurrer  was  vqUd,  and  limited  to  that 
part  of  the  bill  npt  covered  by  the  plea,  and 
that  th^  statements  qf  outstanding  terms, 
which  created  th^  only  equity,  were  properly 
net  by  plea,  allowed  both  the  plea  and  de-^ 
murrer. 

The  bill  stated  tbe  will  of  Francis  Spen- 
cer, 4ated  in  177^,  whereby  he  gave  and 
devised  his  real  estate  "  unto  his  dearly 
beloved  daughters  Jpne  and  Elizabeth 
Spencer  and  their  heirs  for  ever,  to  be  by 
them  equally  divided,  share  and  share 
alike*  but  if  either  of  his  daughters  afore- 
paid  should  die  before  she  did  marry,  or 
without  leaving  any  issue  on  her  body 
lawfully  begotten,  then  he  gave  and  de- 
vised the  same  to  the  survivor  of  them 
and  her  heirs  for  ever;  but  if  it  should 
please  God  that  both  his  daughters  afore- 
said should  die  without  leaving  any  issue 
on  their  bodies  lawfully  begotten,  then 
and  in  siich  case  he  gave  and  devised  all 
the  residue  and  remainder  of  his  real  estate 
as  aforesaid  unto  his  brother  Thomas 
Spencer,  his  heirs,  administrators,  and  as- 
signs for  ever,  upon  this  special  trust  and 
confidence,  that  he  did  forthwith  pay  or 
secure  unto  his  dear  wife,  by  good  and 
auflScient  mortgage  of  the  premises  afore- 
said, the  sum  of  500/.,  within  twelve  ca- 
New  Sebirs,  VL— Chang. 


lendar  months  next  after  he  should  be 
entitled  to  the  same;  and  if  he  neglected  or 
refused  to  pay  or  secure  as  aforesaid  the 
said  sum  of  5001.,  then  and  in  such  case 
he  gave  and  devised  the  same  to  his  bro*' 
ther-in-law  Thomas  Kelsall  and  his  heirs 
for  ever,  subject  nevertheless  to  the  pay-* 
pient  of  the  legacy  of  500/.  to  his  dear 
wife  as  aforesaid." 

Afler  stating  the  death  of  the  testator's 
daughters  without  issue,  the  survivor  Eliza- 
beth having  died  in  1816,  the  plaintiff  pro- 
ceeded to  set  out  his  pedigree,  shewing 
himself  to  be  the  heir-at-law  of  Thomas 
Spencer.  The  bill  stated,  that  on  the  deat!| 
of  Elizabeth,  the  persons  under  whom 
the  defendants  claimed  took  possession 
of  the  estate,  which  ought  in  right  tp 
have  come  to  the  plaintiiTs  father,  oi^ 
whom  the  estate  descended,  and  who  died 
last  year,  having  been  beyond  seas  sinca 
1795,  The  bill  also  stated,  that  the  defen- 
dants pretended  that  under  and  by  virtue 
of  a  settlement  made  previous  to  the  mar-* 
riage  of  the  father  and  mother  of  the  said 
testator  Francis  Spencer,  dated  in  or  about 
the  year  1 740,  the  said  real  estate,  so  devised 
by  the  said  Francis  Spepcer  as  aforesaid, 
was  limited  to  the  said  Francis  Spencer  for 
life,  with  remainder  to  the  said  Jane  Spen* 
per  and  Elizabeth  Kelsall  in  fee,  as  joint 
tenants.  That,  not  having  possession  of 
the  deeds  and  documents  belonging  to  the 
said  real  estate  so  devised  by  the  said 
Francis  Spencer  as  aforesaid,  (he  plaintiflT 
was  unable  to  set  forth  what  settlements, 
conveyances,  and  assurances  in  the  law, 
were  made  by  the  ancestors  of  the  said 
Francis  Spencer  of  the  said  real  estates ; 
nevertheless  the  plaintiff  charged  that  the 
said  Francis  Spencer  was  tenant  in  fee  of 
such  estate,  and  had  right  and  full  power 
to  devise  the  same,  and  that  so  it  would 
appear  from  the  production  of  the  marriage 
settlement  of  the  father  and  mother  of  the 
said  Francis  Spencer;  but  the  plaintiff,  for 
want  of  the  marriage  settlement,  or  a  copy, 
or  an  inspection  thereof,  was  unable  to 
set  forth  the  particulars  of  the  limitations 
therein  contained,  and  plaintiff  submitted 
be  was  well  entitled  to  a  discovery  #nd 
inspection  of  the  said  marriage  settlement, 
to  enable  him  to  ascertain  his  right,  title, 
and  interest  to  the  said  real  estate  so  de- 
vised by  the  said  Francis  Spencer  as  afore- 
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said.  That  there  were  outstanding  legal 
terms,  particularly  a  term  of  400  years, 
which  prevented  the  plaintifT  from  pro- 
ceeding at  law,  and  he  submitted  that  his 
title  had  thereby  become  of  an  equitable 
nature,  and  ought  to  be  determined  under 
the  decree  of  this  Court,  particular  regard 
being  had  to  the  length  of  time  which  had 
elapsed  since  the  death  of  the  said  Eliza- 
beth Kelsall,  in  respect  of  which  the  de- 
fendants hoped  to  be  enabled  to  defeat  any 
action  to  be  brought  by  the  plaintiff  for 
the  recovery  of  his  just  rights,  by  pleading 
or  taking  advantage  of  the  Statute  of  Li- 
mitations. 

The  bill  contained  a  variety  of  charges, 
which  it  is  not  necessary  to  state,  but  ad- 
mitted the  500^.  had  never  been  paid ;  but 
charged  that  no  person  existed,  or  was 
ascertained  to  whom  the  500/.  could  be 
paid,  but  that  the  plaintiff  was  willing  to 
pay  the  same.  There  was  a  charge  of 
books,  deeds,  &c.,  whereby  the  truth  of 
the  matters  in  the  bill  would  appear,  and 
that  the  defendants  ought  to  set  out  what 
estates  and  interests  they  respectively 
claimed  in  the  property. 

The  bill  prayed  a  discovery  and  an  issue 
at  law,  and  that  the  defendants  might  be 
restrained  from  setting  up  any  outstand- 
ing terms  or  the  Statute  of  Limitations ; 
that,  if  a  verdict  were  found  in  the  plaintifTs 
favour,  he  might  be  put  into  possession  ; 
— for  the  delivery  up  of  the  title-deeds, 
and  for  an  account  of  rents,  and  a  commis- 
sion to  examine  witnesses  in  Jamaica. 

To  this  bill  the  defendants  put  in  a  plea 
and  demurrer,  and  as  to  so  much  of  the 
bill  **  as  prayed  that  the  defendants  might 
answer  and  set  forth"  the  several  matters 
relating  to  the  outstanding  term,  the  de- 
fendants pleaded  that  there  was  none  out- 
standing to  prevent  the  plaintiff  having  a 
fair  trial  upon  the  merits  at  law ;  and  the 
defendants  prayed  the  judgment  of  the 
Court  whether  they  ought  to  make  any 
further  answer  to  so  much  of  the  bill  as 
they  had  pleaded  to ;  '<  and  as  to  so  much 
of  the  bill  as  was  not  pleaded  unto,  the 
defendants  demurred,  and  for  cause  of 
demurrer  said,  that  the  complainant  had 
not  by  his  bill  shewn  that  he  was  entitled 
to  the  real  estates  in  the  bill  mentioned, 
or  any  part  thereof." 


Sir  Charles  WethereU  and  Mr,  ShadineU, 
in  support  of  the  plea  and  demurrer. — 
The  defence  to  this  bill  is  properly  framed. 
If  the  object  of  the  bill  had  simply  been  to 
prevent  the  defendants  setting  up  outstand- 
ing terms,  a  negative  plea  that  no  such 
terms  existed  would  be  a  good  defence  to 
the  whole  l^ill;  but  here  the  plaintiff  seeks 
other  relief,  the  delivery  of  papers,  &c. ; 
and  it  was  necessary  to  meet  that  part  of 
the  bill  either  by  answer  or  demurrer, 
otherwise  the  plea  would  have  admitted 
those  allegations  of  the  bill,  and  would  have 
rendered  the  defence  imperfect — 

Armitage  v.  Wadsworth^  1  Mad.  189. 

Barker  v.  Ray,  5  Mad.  64. 

Hook  V.  Dorman,  I  Sim.  &  Stu.  227; 
s.  c.  1  Law  J.  Rep.  Chanc.  190. 
As  to  the  title-deeds,  if  the  plaintiff  is  not 
entitled  to  the  estate,  he  has  no  right  to 
them,  and  he  may  prove  the  seisin  of  his 
ancestor  without  them.  A  court  of  equity 
will  not  give  any  relief  when  the  default  in 
the  performance  of  the  condition  arises  from 
the  want  of  knowledge. 

Simpson  v.  Viekers^  14  Ves.  941. 

Burgess  v.  Robinson^  3  Mer.  7. 
The  defendants  also  demurred  ore  tenus 
for  want  of  equity,  to  so  much  of  the  bill 
as  the  plea  did  not  cover,  on  the  ground 
that  the  plaintiff's  remedy  was  at  law. 

Mr.  Petnberton  and  Mr.  Stevenson^  con- 
tra.— It  is  impossible  to  maintain  a  de- 
murrer which,  if  good  at  all,  is  good  to  the 
whole  bill,  or  to  put  in  a  demurrer  to  one- 
half  a  bill  which  is  applicable  to  the  whole, 
and  to  plead  to  the  other  half.  If  the 
plaintiff  "  be  not  entitled  to  the  estates,'* 
his  whole  case  fails,  and  with  it  the  right 
as  to  outstanding  terms.  The  demurrer 
therefore  is  applicable  to  parts  covered 
by  the  plea.  When  special  circumstances 
are  stated  in  a  bill,  and  constitute  the 
equity,  it  is  not  enough  to  negative  these 
circumstances,  but  they  must  be  supported 
by  an  answer  as  to  those  particular  cir- 
cumstances. There  are  several  allegations 
not  covered  by  the  plea:  there  is  a  charge 
that  the  defendant  has  in  his  possession 
books  and  papers  by  which  the  facts  will 
appear ;  this  should  have  been  answered. 
There  is  an  allegation  as  to  a  particular 
term  of  400  years ;  this  is  not  specifically 
met  by  the  defence.  It  is  possible  that 
the  term  may  have  been  created  and  merged 
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by  a  deed,  which  the  defendants  will  not 
produce.  The  performance  of  the  consi-r 
deration  was  rendered  impossible,  and  the 
estate  did  not  go  over  to  Thomas  Kelsall. 
Sir  C.  JVetkerell,  in  reply. — It  would 
have  been  impossible  to  have  answered 
any  part  of  this  bill  without  overruling  the 
plea.  The  plea  and  demurrer  are  con- 
fined, as  they  ought,  to  the  different  por- 
tions of  the  bill  to  which  they  are  applica- 
ble.— On  the  question  of  condition,  he 
cited  Roundel  v.  Currer  (1).  It  is  unneces- 
sary to  pursue  that  point,  as  it  is  clearly  a 
legal  question ;  and  the  plea  displacing  the 
equity  arising  from  outstanding  terms,  the 
demurrer  ore  tenus  will  then  most  properly 
be  confined  to  the  remainder. 

The  Master  of  the  Rolls  [after  stat- 
ing at  length  the  allegations  and  prayer  of 
the  bill.]---To  so  much  of  this  bill  as  seeks 
any  relief  on  account  of  the  outstanding 
term,  the  defendants  have  pleaded  that  there 
is  no  outstanding  term ;  and  to  the  rest  of 
the  bill  they  have  demurred,  on  the  ground 
that  the  case  stated  on  the  record  does  not 
shew  that  the  plaintiff*  is  entitled  to  the 
estates ;  and  the  defendants  demurred  ore 
tenus  for  want  of  equity,  to  so  much  of  the 
biU  as  the  plea  does  not  cover.  A  defen- 
dant, taking  care  to  distinguish  the  differ- 
ent parts  of  a  bill,  may  plead  to  one  part 
and  demur  to  the  rest ;  or,  if  necessary, 
put  in  several  demurrers  to  distinct  parts 
of  the  bill ;  but  I  conceive,  that  accord- 
ing to  the  rules,  perhaps  too  refined,  on 
which  the  Court  has  acted,  the  distinct 
defences  must  be  exclusively  applicable  to 
the  distinct  parts  of  the  bill  to  which  they 
are  applied,  and  that  a  defence,  though  in 
words  applied  to  only  one  part  of  the  bill, 
if  it  should,  on  the  face  of  it,  be  applicable 
to  the  whole  bill,  is  not  good,  and  cannot 
stand  in  conjunction  with  another  distinct 
defence,  which  is  applicable  and  applied  to 
another  distinct  part  of  the  bill.  The 
demurrer  on  the  record  is,  that  the  plaintiff* 
is  not  entitled.  This  is  applicable  to  the 
whole  bill — to  that  which  is  coveted  by  the 
plea  as  well  as  to  the  rest ;  and  although 
it  is  in  words  applied  to  that  part  alone 
which  is  not  covered  by  the  plea,  yet  I 
think  that  if  the  case  rested  upon  it,  the 

(1)  SBro.C.C.671. 


two  defences  could  not  stand  together. 
If  the  plaintiff*  is  not  entitled  at  all,  he  has 
no  right  to  the  assistance  of  the  Court  in 
respect  of  the  outstanding,  term  which  he 
has  alleged.  The  demurrer  ore  tenus  is 
not  liable  to  the  same  objection,  if  the 
plaintiff*,  by  his  bill,  seeks  relief  in  this 
court,  not  only  on  account  of  the  put- 
standing  term,  but  also  on  other  grounds. 
Now,  if  we  strike  out  the  charge,  and  so 
much  of  the  prayer  as  is  founded  on  the 
alleged  outstanding  term,  this  is  a  bill  by 
an  heir-at-law  of  a  devisee  of  a  legaJ 
estate  seeking  for  a  discovery  and  deliver- 
ing up  of  the  title-deeds,  for  possession  of 
the  estates,  an  account  of  rents,  for  an  in- 
junction to  restrain  the  defendants  firom 
setting  up  the  Statute  of  Limitations,  and 
for  a  commission  to  examine  witnesses 
abroad.  The  plaintiff*  is  asking,  not  for 
discovery  only,  but  for  relief  indepen- 
dently of  the  outstanding  term,  and  inde- 
pendently of  any  assistance  which  he  may 
want  in  his  legal  proceedings;  and  on 
looking  at  the  defences,  with  reference  to 
the  distinct  parts  of  the  bill  to  which  they 
are  applicable  and  applied,  it  appears  to 
me  that  the  plea  is  good,  and  does  not 
stand  in  need  of  any  answer  to  support  it. 
If  there  be  no  outstanding  term,  as  upon 
this  occasion  must  be  admitted  by  the 
plaintiff*,  there  is  no  foundation  for.  the 
relief  or  the  discovery  prayed  in  respect 
of  it ;  and  there  do  not  appear  to  be  any 
equitable  circumstances  suggested  in  the 
bill  against  the  bar,  and  requiring  an  an- 
swer from  the  defendants.  As  to  the  de- 
murrer for  want  of  equity,  the  plaintiff**8 
title  being  legal,  he  ought  to  proceed  at 
law,  unless  there  be  an  impediment  which 
cannot  be  removed  without  the  assistance 
of  the  Court.  His  title  is  under  the  will ; 
what  he  has  to  prove  is  the  seisin  of  the 
testator,  the  will,  and  his  own  descent  from 
the  devisee.  He  wants  no  assistance  here 
to  prove  the  will  or  his  descent,  and  he 
does  not  even  distinctly  allege  that  he 
wants  settlements  and  deeds  prior  to  the 
date  of  the  will  to  prove  the  seisin  of  the 
testator,  but  he  insists  generally  that  he  is 
entitled  to  a  discovery  of  the  settlement  to 
enable  him  to  ascertain  his  own  right,  and 
to  a  discovery  of  every  thing  which  is  within 
the  cognizance  or  m^ans  of  knowledge  of 
the  defendantSi  and  upon  that  discovery 
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he  claims  relief  here.  I  think  that  he  ii 
not  entitled  to  it ;  and  that  the  plea,  and 
also  the  demurrer,  for  the  cause  stated  ore 
ienmi,  must  be  allowed. 


M.R. 
Jan.  16,  27 


.} 


CURTIS  V,  HOLCOMBE. 


Welch  Mortgage — Redemption — Stamp, 

Though  a  Welch  mortgage  cannot  before'^ 
closed  by  the  mortgagee,  yet  the  mortgagor 
may  redeem  at  any  time.  If,  however,  the 
mortgagor  obtains  a  decree  for  redemption, 
he  will  be  bound  to  redeem,  or  in  default,  he 
nill  be  foreclosed. 

A  deed  being  produced  at  the  hearings 
tvhich  wanted  a  proper  stamp,  the  cause  was 
ordered  to  stand  over,  to  give  the  plaintiff  an 
opportunity  of  getting  a  stamp  affixed.  This 
being  effected,  a  decree  was  made. 

This  was  a  bill  for  the  redemption  of  a 
Welch  mortgage,  and  arose  on  the  same 
mortgage  as  that  in  the  case  of  Teulon  v. . 
Ctiytu,  reported  in  1  Younge,  610,  where  A» 
being  entitled  in  fee  to  a  freehold  estate  in 
remainder  expectant  on  the  decease  of  B| 
demised  his  interest  to  C.  for  a  term  of 
500  years,  subject  to  a  proviso  forredemp«^ 
tioti  on  payment  of  the  sum  of  1,000/.  and 
Interest,  without  any  time  being  fixed  by 
the  proviso  for  payment  of  the  money; 
the  deed  contained  a  covenant  by  A,  wt 
payment  of  the  money  on  demand,  and 
also  a  covenant  that  it  should  be  lawful 
for  B.  to  enter  into  the  property,  and  to 
hold  and  enjoy  the  same  until  the  payment 
of  the  principal  money  and  interest.  Lord 
Lyndhurst  held,  that  the  mortgage  was  in 
the  nature  of  a  Welch  mortgage ;  and  a 
bill  of  foreclosure,  filed  by  B.  against  a 
person  to  whom  A.  had  conveyed  his  re-* 
versionary  interest,  was  dismissed,  but 
without  costs. 

The  defendant  Holcombe  afterwards  be- 
came the  assignee  of  the  mortgage,  and  the 
object  of  this  bill  was  to  redeem  it.  One 
of  several  objections  raised,  was,  that  the 
plaintiiTs  purchase  deed  was  not  stamped. 

Mr,  Barber  and  Mr,  Kindersley,  for  the 
plaintiff,  asked  that  the  cause  might  stand 
over  to  get  the  deed  stamped. 

Mr,  Pemberton  atid  Mr.  James  Russell, 
for  the  defendant,  ix>ntended,  that  as  the 


defendant  had  not  been  permitted  to  Ibre- 
close,  the  plaintiff  ought  not  af^rwards  to 
be  aliowea  to  redeem.  They  objected,  that 
affixing  a  stamp  to  the  deed,  could  not  give 
it  validity,  and  that  the  Commissioners  of 
Stamps  had  no  authority  given  under  the 
Stamp  Act,  to  allow  a  deed  to  be  stamped. 

The  Master  of  the  RoLts  said,  that 
he  would  allow  the  cause  to  stand  over,  to 
give  the  plaintiff  an  opportunity  of  getting 
the  deed  stamped  (1).  That  the  plaintiff 
might  be  entitled  to  redeem,  although  the 
de^ndant  had  no  right  to  foreclose ;  and 
as  to  the  costs,  there  was  no  reason  for 
depriving  the  defendant  of  his  costs,  as 
the  points  raised  by  him  had  been  suggest-* 
ed  to  him  by  the  plaintiff  himself,  in  the 
other  suit.  That  he  considered  the  plain- 
tiff could  not  come  for  redemption,  without 
being  in  some  way  or  other  bound  to  re- 
deem, and  he  ought  not  to  be  allowed  to 
obtain  a  decree  for  redemption,  and  after- 
wards avail  himself  of  the  peculiar  form  of 
the  deed  to  decline  a  redemption.  He 
must  redeem,  and,  if  necessary,  be  foreclos- 
ed on  his  not  redeeming. 

The  cause  was  afWrwards  put  Into  the 
paper,  and  the  plaintiff  having,  in  the 
meantime,  procured  his  deed  to  be  properly 
stamped,  a  decree  was  made  for  redemp- 
tion, in  the  usual  terms,  **  but  in  default  of 
the  plaintiff  so  redeeming  the  said  mort- 
gage by  the  time  aforesaid,  the  plaintiff's 
bill  was  from  thenceforth  to  stand  dismissed 
out  of  this  court,  with  costs,  to  be  taxed 
by  the  Master "  {%), 


M.R. 
Jan.  ZO 


.} 


LAROCHE  O.  DAVID. 


Practice, — Reference  to  Master  b^ore 
hearing. 

In  those  cases  where  the  Court  requires 
that  the  Master  should  ascertain  whether  the 
persons  constituting  a  class,  and  interested 

(1 )  See  Chervett  v.  Jones,  6  Mad.  f  67  ;  Colet  v. 
Trecothick,  9  Ves.  {54 ;  Ford  v.  Comptou,  t  Bra. 

C.C*  9^m 

(t)  If  the  morfgsgor  &lo  bis  bill  to  redeem,  tad 
a  day  be  appointed  for  paymeot,  and  be  make  de* 
fault,  in  consequence  of  woich  hit  bill  ia  divmisaed, 
this  will  be  equivalent  to  a  decree  of  forecloaore. 
See  Coote  on  Mortgagefi  p.  603, 
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ill  the  ndif  are  hefate  ike  Courts  the  Moi* 
ier  of  ike  AoUs  suggetted  thai  tuch  inquiry 
wdgik  convenienilybe  made  mmetUatefy  after 
the  hili  had  beenJUed^  to  save  the  delay  and 
expense  of  the  cause  standing  over  at  the 
hearing4 

The  questions  in  this  case  arose  on  a 
limitation  to  a  class,  as  the  children  of 
A.  B,  and  it  had  not  been  ascertained  whe- 
ther th6  persons  comprised  in  that  descrip* 
tion  were  before  the  Court ;  on  the  cause 
coming  on  for  hearing,  the  Court  would 
not  proceed,  and  a  reference  for  such  in- 
quiry was  now  directed. 

Loan  Lakodalb  observed,  that  great 
delay  and  expense  was  occasioned  by  the 
practice  of  postponing  this  species  of  in- 
quiry until  the  hearing  of  the  cause.  His 
Lordship  said  he  considered,  that  where 
such  an  inquiry  appeared  necessary,  it 
might  conveniently  be  directed  after  the 
filing  of  the  bill,  and  before  the  hearing  of 
the  cause. 


t**^^M*MM 


M.R.        s 

Dec.  23,  1886.  >     pbiters  v,  blakb. 
Feb.  1,  1837.  > 

Waste  —  For/eiture-^Timber-^JurisdiC'' 
tion. 

An  estate  was  ttmted  to  one  for  Ufe,  with 
a  clause  offhrfeiture  and  a  gift  over,  on  his 
etUting  timber.  There  was,  on  the  estate, 
timber  which  required  felling.  The  Court, 
on  a  biUjUedfor  that  purpose  by  the  tenant 
for  Ufe,  authorized  the  same  to  be  cut  down, 
and  Sreeted  a  reference  to  the  Master  for 
that  purpose. 

The  money  arising  from  the  timber  in  such 
cases,  is  settled  on  trusts  similar  to  those  on 
which  the  estate  stands  Umited. 

Under  the  terms  of  a  will  and  many  co<* 
dicils,  which  were  set  forth  in  the  bill,  the 
plaintiff,  in  effect,  was  tenant  for  life  of  part 
of  the  property,  with  an  executory  devise 
in  fee  to  his  eldest  son,  living  at  his  death ; 
and  in  default  thereof,  the  estate  was  limit- 
ed over  to  some  of  the  defendants.  By  the 
will,  it  was  declared,  that  if  the  plaintiff 
should  cut  or  fell  any  timber  on  the  estate, 
his  interest  therein  should  become  forfeit- 
ed, and  the  estate,  should  go  over. 


The  plaintiff  having  no  s«n  at  the  time, 
filed  this  bill  for  the  purpose  of  obtaining 
the  sanction  of  the  Court  to  have  part  or 
the  timber  cut  down,  without  incurring 
a  forfeiture.  The  bill  stated  that  there 
was  standing  upon  the  estate,  and  princi- 
pally in  the  banks  or  hedges  of  the  several 
eloses  or  fields,  in  divers  parts  of  the  said 
fireehold  estates,  great  quantities  of  timber 
and  other  trees,  some  of  which  were  in  a 
decayed  and  decaying  condition,  and  others 
were  come  to  full  maturity,  and  were  of  a 
sufficient  age  and  growth  to  be  felled  and 
cut  down,  and  used  as  timber,  and  the 
remainder  thereof  were  young,  and  ought 
to  be  in  a  growing  state.  That  the  said 
timber  and  other  trees  were  standing  much 
too  closely  together,  and  in  too  great  quan- 
tities, and  by  reason  thereof  such  of  them 
as  were  ripe  or  past  maturity,  were  going 
very  much  to  decay,  and  the  young  trees 
being  overtopped  and  choked  by  the  larger 
trees,  were  thereby  prevented  from  grow- 
ing or  advancing  to  maturity ;  and  if  the 
•  said  timber  and  other  trees  which  were 
decayed  and  decaying,  or  were  ripe  for 
cutting,  were  permitted  to  stand,  the  same 
would  every  year  become  of  much  less 
value,  and  thereby,  in  the  course  of  a  few 
years,  the  said  freehold  estates  would  be- 
come altogether  destitute  of  timber,  except 
what  was  decayed  and  stinted  in  its  growth. 
That,  in  consequence  of  the  undue  propor- 
tion of  timber  and  other  trees  in  the  banks 
and  hedges  aforesaid,  and  on  the  said  free- 
hold estates,  the  land  was  materially  les- 
sened in  value,  and  the  annual  crops  were 
thereby  seriously  injured.  That  it  would 
be  of  essentia  benefit  to  the  said  estates, 
and  of  great  advantage  to  the  persons  en- 
titled to  the  inheritance  thereof,  if  the  said 
timber  and  other  trees  which  were  decayed 
or  decaying,  and  which  were  ripe  and  fit 
for  cutting,  were  felled  and  cut  down,  and 
if  all  the  said  timber  and  other  trees  on 
the  said  estates  were  properly  thinned ;  and 
it  would,  in  like  manner,  he  beneficial  to 
the  persons  entitled  to  the  inheritance  of 
the  said  estates,  that  the  said  timber  and 
other  trees,  when  cut  down,  should  be  sold 
and  disposed  of,  in  order  that  the  money 
arising  from  the  sale  thereof  might  be  laid 
out  and  invested  for  the  benefit  of  the 
plaintiff,  and  the  said  several  other  persons 
interested  in  the  said  freehold  estates  un- 
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der  the  said  wills  and  codicils  thereto  of 
the  testatrix  and  testator  in  the  cause. 
That  the  plaintiff  was  advised,  and  sub- 
mitted, that  by  reason  of  the  aforesaid  pro- 
visoes and  conditions  of  forfeiture  in  the 
event  of  any  person  entitled  in  possession 
to  the  said  estates,  cutting  timber  thereon, 
so  as  aforesaid  respectively  contained  in 
the  said  will  of  the  said  testator,  and  the 
said  will  and  codicils  thereto  of  the  said 
testatrix,  as  to  such  of  the  said  freehold 
estates  as  were  included  in  such  provisoes 
or  conditions,  and  as  to  the  remainder  of 
such  freehold  estates,  by  reason  of  the  na- 
ture of  the  plaintifTs  interest  therein,  the 
plaintiff  could  not  safely  or  properly  fell 
or  cut  down  (except  for  necessary  repairs) 
any  of  the  said  timber  and  other  trees  grow- 
ing and  standing  on  such  parts  of  the  said 
freehold  estates  hereinbefore  in  that  behalf 
particularly  mentioned,  to  which  the  plain- 
tiff was  so  as  aforesaid  entitled  in  posses- 
sion, without  the  direction  and  indemnity 
or  authority  of  this  Court. 

The  bill  prayed  a  reference  to  the  Mas- 
ter, to  inquire  whether  any  and  what  tim- 
ber ought  to  be  cut,  and  that  the  money 
produced  might  be  invested  on  similar 
trusts  to  those  declared  of  the  estate.  It 
was  stated  that  the  first  tenant  in  tail  was 
an  infant,  who  was  therefore  unable  to 
waive  any  forfeiture. 

Mr.  Kindersley  and  Mr,  Toller,  for  the 
plaintiff,  relied  on  Delapole  v.  Delapole  (1), 
as  an  authority  for  this  species  of  jurisdic- 
tion, and  stated  the  terms  of  the  proposed 
reference  to  the  Master. 

Mr,  PemberUm  for  other  parties. 

Lord  Langdale  observed,  that  the  plain- 
tiff might  have  a  son,  who  would  be  the 
person  injured.  That  it  was  necessary 
that  the  terms  of  the  present  reference 
should  follow  the  previous  cases  ;  and  as 
he  believed  there  had  been  a  similar  case 
of  Lord  Beauchamp,  before  Sir  J.  Leach, 
his  Lordship  desired  that  the  case  might 
stand  over,  in  order  that  the  decree  in  that 
case  might  be  examined. 

February  1. — Lord  Beauchamp* s  ease 
having  been  procured,  (see  next  case,)  the 
Court  referred  it  to  the  Master  to  inquire 

(1)  17  Vm.  150. 


and  state  to  the  Court  whether  there  waa 
upon  the  estates,  or  any  and  which  of  thein« 
any  and  what  timber  or  other  trees  not 
being  in  any  rookery,  or  serving  for  orna- 
ment, shelter,  or  protection  to  any  mansionr 
house  on  the  said  estates,  which,  either  by 
reason  of  their  being  decayed  or  decaying, 
or  of  their  being  arrived  at  maturity  and 
likely  to  deteriorate,  or  of  their  impeding 
the  growth  and  improvement  of  other 
trees,  it  would  be  fit  and  proper,  and  for 
the  benefit  of  all  parties  interested  in  the 
said  estates,  should  be  felled. 

Nott, — See  Hossey  o.  Huasey,  5  Mftd.  44;  Wick- 
ham  V.  Wickbam,  19  Vet.  419. 
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LYOON  0.  EARL  BEAU- 
CHAMP. 


M.R. 
Jan.  31,  1832 

William,  Earl  Beauchamp,  by  his  will, 
dated  the  28th  of  June  1814,  devised  cer- 
tain fireehold  and  copyhold  estates,  to  the 
use  of  the  defendant,  John  Reginald  Pin- 
dar, Earl  Beauchamp,  for  his  life,  without 
impeachment  of  waste,  with  remainder  to 
his  first  and  other  sons  in  tail  male,  with 
divers  remainders  over ;  and  the  said  Wil- 
liam.  Earl  Beauchamp,  by  a  codicil,  dated 
the  28th  of  June  1814,  declared  as  follows: 
— "  I  do  hereby  declare,  that  in  case  my 
said  son,  John  Reginald  Pindar,  shall  suc- 
ceed to  the  possession  of  the  estates  by  my 
said  will  devised  in  strict  settlement,  he 
shall,  notwithstanding  anything  in  my  said 
will  contained,  be  impeachable  of,  and 
punishable  for  waste,  and  that  it  shall  not 
be  lawful  for  him  or  his  assigns  to  cut 
down  any  timber,  wood,  or  underwood, 
except  the  underwoods  in  the  regular 
course  of  cutting,  growing,  or  to  grow 
upon  any  part  of  the  said  devised  estates, 
for  any  purpose,  or  upon  any  pretence 
whatsoever.  And  in  case  my  said  son 
John  Reginald  Pindar,  or  hb  assigns,  shall 
so  cut,  or  cause,  permit,  or  suffer  to  be  cut, 
any  such  timber  trees,  wood,  or  under- 
wood, contrary  to  this  my  express  desire, 
then  I  do  hereby  declare,  that  Uie  limitation 
of  the  said  devised  estates  contained  in  my 
said  will,  in  favour  of  my  said  son,  for  his 
life,  shall  cease,  determine,  and  be  void,  to 
all  intents  and  purposes,  and  that  the  same 
estates  shall  immediately  thereupon  go  to 
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ike  person  next  beneficially  entitled  in  re- 
mainder, in  the  same  manner  as  if  my  said 
son  was  actuaUy  dead/'  The  defendant, 
John  Reginald  Pindar,  Earl  Beauchamp, 
(who  was  heir*at-law  of  the  said  William 
Beauchamp,)  had  been  married  several 
years,  but  had  not,  nor  ever  had,  any  issue. 
And  the  plaintiff,  Henry,BeauchampLygon, 
was  next  tenant  for  life  in  remainder  in 
esse ;  and  the  plaintiff,  William  Lygon,  the 
eldest  son  of  the  plaintiff  Henry  Beauchamp 
Lygon,  an  infant,  was  first  tenant  in  tail  in 
esse. 

The  following  was  the  decree  made  in 
the  cause : — 

**  His  Honour  doth  order  that  it  be  re- 
ferred to  the  Master  of  this  court  in  rota- 
tion, to  inquire  and  state  to   the  Court, 
whether    any  and  which   of  the  timber 
trees,  or  trees  likely  to  become  timber,  or 
any  wood  on  the  said  several  estates,  late 
of  William,  Earl  Beauchamp,  the  testator, 
in  the  pleadings  in  this  cause  named,  in 
the  counties  of  Warwick,  Gloucester,  Dor- 
set, and  Derby,  which  do  not  serve  for 
shelter  or  ornament  to  any  mansion-house 
therein,  are  in  a  decaying  state,  or  which 
would  deteriorate  if  left  longer  standing ; 
and  for  better  making  the  said  inquiry, 
the  parties  are  to  produce  before  the  said 
Master,  upon  oath,  all  books,  papers,  and 
writings  in  their  custody  or  power,  relating 
thereto ;  and  are  to  be  examined  upon  in- 
terrogatories, as  the  said  Master  shall  di- 
rect.    And  his  Honour  doth  reserve  the 
consideration  of  all  further  directions,  and 
of  the  costs  of  this  suit,  until  after  the  said 
Master  shall  have  made  his  report,  and 
any  of  the  parties  are  to  be  at  liberty  to 
apply  to  this  Court,  as  they  may  be  ad- 
vised." 

The  Master's  report  made  pursuant  to 
the  above-mentioned  decree,  was  confirmed 
absolutely  by  order,  dated  the  1st  of  No- 
vember 1 832 ;  and  by  an  order  on  further 
directions,  dated  the  16th  of  November 
1832,  his  Honour  the  Master  of  the  Rolls 
did  order,  that  the  whole  of  the  trees  men- 
tioned in  the  Master's  report,  and  the  sche- 
dule thereto,  be  felled  and  cut,  with  the 
approbation  and  under  the  direction  of  the 
said  Master;  and  that  the  same  be  sold 
either  by  public  auction  or  private  contract, 
as  the  said  Master  should  direct,  with  the 
approbation  of  the  said  Master,  to  the  best 


purchaser  or  purchasers  that  could  be  got 
for  the  same,  to  be  allowed  of  by  the  Mas- 
ter ;  and  that  the  money  to  arise  by  the 
sale,  be  paid  into  the  Bank,  with  the  privity 
of  the  Accountant  General  of  the  court,  to 
be  there  placed  to  the  credit  of  the  said 
cause,  subject  to  the  further  order  of  the 
Court.  And  it  was  ordered,  that  it  be  re- 
ferred to  the  Master  to  tax  all  parties  their 
costs  of  the  said  suit  of  making  the  survey 
and  valuation  of  the  said  timber  on  the 
different  estates  of  the  said  testator,  and  of 
all  other  matters  and  things  relating  thereto, 
as  between  solicitor  and  client ;  and  that 
such  costs,  when  taxed,  be  paid  out  of  the 
money  arising  by  the  sale  of  the  said  tim- 
ber, when  so  paid  into  the  Bank,  in  manner 
therein  mentioned.  And  it  was  ordered, 
that  the  residue  of  the  money  arising  by 
the  sale  of  the  timber,  after  payment  of  the 
said  costs,  be  laid  out  in  the  purchase  of 
bank  Si,  per  cent,  annuities,  in  the  name 
and  with  the  privity  of  the  said  Accountant 
General,  in  trust,  in  the  said  cause;  and 
the  said  Accountant  General  was  to  declare 
the  trusts  thereof  accordingly,  subject  to 
the  further  order  of  the  Court.  And  it 
was  ordered  that  the  interest  to  accrue  due 
on  the  said  bank  annuities,  so  purchased, 
be  from  time  to  time  during  the  life  of  the 
defendant,  John  Reginald  Pindar,  Earl 
Beauchamp,  paid  to  him,  the  said  defen- 
dant, John  Reginald  Pindar,  Earl  Beau- 
champ, during  his  life,  or  until  the  further 
order  of  this  Court. 


V.C. 

Feb 
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FORBES  17.  SKELTON. 


Practice — Plea — Statute  of  Limitations 
— Lord  Tenterden*s  Act, 

In  pleading  the  Statute  of  Limitations  to 
a  bill  for  an  account^  it  is  not  necessary  to 
aver  that  the  plaintiffs  have  not  been  under 
any  of  the  disabilities  mentioned  in  the  act, 
unless  the  contrary  is  to  be  inferred  from 
any  of  the  statements  in  the  bill ;  but  such 
an  averment^  though  unnecessary,  mill  not, 
if  inserted,  render  the  plea  bad. 

The  statutes  of  21  Jac.  1.  c.  16.  and  9 
Geo,  4.  c,  14.  are  to  be  taken  as  making 
together  one  Ian  on  the  subject;  a  plea, 
therefore,  of  both  these  statutes  is  not  bad 
on  the  ground  of  being  a  double  plea. 


160 


CASES  IN  CHANCERY : 


Whcf€  a  hUl  for  an  account  fva$  filed  hy 
merchants  agaimt  one  of  the  joint  owner  $  of 
a  plantation  in  the  East  Indies,  stating,  that 
the  defendant  and  his  partners,  and  also  the 
defendant  personally,  had  an  account  with 
the  merchants,  the  Court  would  not,  at  the 
hearing  of  a  plea  of  the  Statute  of  Limita^ 
tions,  which  was  put  in  to  such  a  bill,  assume 
that  the  particular  accounts  asked  for  were 
merchants*  accounts,  in  the  absence  of  any 
allegation  in  the  bill  to  that  effect. 

In  1826,  the  plaintiff,  Sir  Charles  Forbes, 
the  defendant  General  Skelton,  and  three 
other  gentlemen,  were  joint  owners  of  cer«> 
tain  plantations  in  the  island  of  Java,  and 
of  the  stock,  implements,  &c.  thereon, 
which  plantation  they  worked  in  copart- 
nership. As  such  joint  owners  they  were 
indebted  to  the  firm  of  Messrs.  Forbes  & 
Co.,  merchants  and  agents  at  Bombay,  (in 
which  firm  Sir  Charles  Forbes  was  also  a 
partner,)  in  a  sum  of  1,100,000  rupees,  in 
respect  of  advances  made  by  that  firm  to 
the  joint  owners  of  the  before-mention^ 
ed  plantatipn.  In  June  18i^6,  an  arrange*- 
ment  was  made  by  which  each  of  the 
proprietors  of  the  plantation  was  to  take 
upon  himself  personally  the  payment  of  a 
part  of  this  debt  in  proportion  to  his  in** 
lerest  in  the  plantation ;  and  in  compliance 
with  three  several  written  orders  given  by 
the  joint  proprietors  to  Forbes  &  Co.,  that 
firm  entered  to  the  credit  of  the  joint 
account  of  the  proprietors,  the  sums  which 
they  had  respectively  agreed  to  pay,  and, 
at  the  same  time,  carried  these  respective 
sums  to  the  debit  of  each  of  the  proprie- 
tors in  his  private  or  personal  account. 
The  last  of  such  transfers  was  made  at  the 
end  of  March  1827. 

The  bill  charged  that, "  since  such  private 
or  personal  account  was  opened  by  Forbes 
&  Co*  in  their  books  with  the  defendant 
Skelton,  in  manner  and  under  the  circum- 
^tances  aforesaid,  various  dealings  and 
transactions  had  taken  place  between  him 
and  Forbes  &  Co.  as  his  agents,  and  they 
had  from  time  to  time  received  divers  sums 
of  money  from  divers  persons  on  his  ac- 
count, and  had,  with  his  knowledge  and 
approbation,  carried  the  same  ^o  his  credit 
in  such  private  or  personal  account,  which 
ftecount  still  remained  open  and  unsettled ; 
and  there  was  then  a  very  considerable 


sum  due  from  him  to  Forbes  &  Co.  on  sudk 
private  or  personal  account." 

The  bill  prayed  that  an  account  might 
be  taken  of  all  monies  paid  or  received  by 
Forbes  &  Co.  on  account  of  the  defendant 
Skelton,  and  carried  to  the  debit  and  credit 
of  his  private  or  personal  account  in  their 
books,  and  that  what,  on  the  taking  of 
such  account)  should  be  found  to  be  due  to 
the  firm,  might  be  directed  to  be  paid  tp 
them  by  the  defendant. 

To  this  bill  the  defendant  plended  the 
Statute  of  Limitations,  with  the  i|sual 
averment,  that  any  cause  of  action  or  suit 
against  the  defendant,  accrued  to  the  plain- 
tiff above  six  years  l:«fore  the  filing  of  the 
bill :  and  there  was  then  added»  *'  nor  have 
the  plaintiffs  been  under  the  disabilities 
mentioned  or  described  in  the  said  act 
of  parliament."  He  then  pleaded  the  sta^ 
tute  of  the  9  Geo.  4.  c.  14,  and  averred 
that  he  had  never,  within  six  years  next 
before  the  filing  of  the  bill,  given  any 
written  acknowledgment,  nor  paid  any 
money  on  account,  so  84  to  lose  the  beiiefit 
of  that  act* 

Mr,  Knight  and  Jtfir.  G.  Rkhardt,  in 
support  of  the  plea,  insisted,  that  tbe  ac- 
counts asked  for  by  the  biUi  were  not 
merchants' accounts;  and  that  the  dealing^ 
between  tlie  parties  had  ceased  in  1827; 
and  that  the  plaintiffs  were  precluded  by 
the  Statute  of  Limitations  from  demanding 
such  accoiints. 

Catling  v.  Skoulding,  6  Term  Rep.  199. 
Welford  v.  Liddel,  2  Ves.  sen,  400, 
Martin  v.  Heatheote,  2  £den»  169. 
Perry  v.  Jackson,  4  Term  Rep.  dl6« 
Barber  v.  Barber,  18  Ves*  286, 

Mr.  Wigram  and  Mr,  Lewis,  eontra, 
contended,  that  it  appeared  with  sufficient 
distinctness  on  the  bill,  that  the  accounta 
were  merchants'  accounts,  and  were  not 
barred  by  the  statute:  that  the  plea  waa  a 
double  plea,  as  it  stated  the  act  of  9  Geo.  4- 
c.  14,  as  well  as  the  21  Jac.  1.  c.  16;  and 
that  the  averment  that  the  plaintiffs  were  not 
under  disability,  also  rendered  it  informal* 

Webber  v,  TwiU,  2  Saund,  121,  ft,  note. 

Robinson  v.  Alexander,  8  BL  k«s.  Z^ft. 

Foster  v.  Hodgson,  19  Ve««  180. 

Mr,  Knight,  in  reply. 
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The  Vice  Cuancbl]:.or« — In  Alexander 
V.  Robinson,  it  is  clear  that  there  were 
mercantile  transactions  between  the  par- 
ties independently  of  the  partnership  in  the 
ship :  the  evidence  of  England,  (8  BL  p. 
d66,)  shews  that  there  were  desdings  re- 
specting some  stone.  The  accounts  in  that 
case  were  plainly  mercantile  accounts.  In 
Foster  v.  Hodgson  it  appears  that  the  deal- 
ings were  between  merchants  on  one  side 
and  bankers  on  the  other ;  and  the  bill 
was  filed,  and  a  demurrer  put  in.  Lord 
Eldon  says,  "The  bill  has  no  allegation 
that  the  foundation  of  the  suit  is  liccounts 
relative  to  merchandise  between  merchant 
and  merchant."  Lord  Eldon  did  not  con* 
sider  that  that  was  an  inference  which 
coald  be  deduced  merely  from  a  statement 
that  the  parties  were  carrying  on  business 
as  merchants.  In  this  case  it  does  not 
appear  to  me  that  there  is  anything  by 
means  of  which  I  can  understand  that  the 
accounts,  which  were  kept  between  General 
Skelton  and  the  house  of  Forbes  &  Co., 
were  mercantile  accounts.  [His  Honour 
referred  to  the  allegations  of  the  bill.]  I 
think,  therefore,  that  I  am  not  at  liberty 
to  infer,  for  the  purpose  of  deciding  the 
question  on  this  plea,  that  the  account  in 
question  was  a  mercantile  account,  and 
then  the  case  is  not  within  the  exceptions 
of  the  statute. 

A  question  remains,  whether  this  plea 
is  a  good  plea.  I  do  not  think  it  can  be 
considered  as  a  double  plea,  or  objection- 
able in  that  respect ;  for  I  think  that  the 
Statute  of  Limitations  and  Lord  Tenter- 
den's  Act  must  be  regarded  as  making  one 
law  on  the  subject.  Now  the  plea,  first  of 
all,  pleads  the  statute ;  and  it  appears  to 
me  that  all  that  was  necessary  was  to  aver, 
that  if  the  plaintiff  ever  had  any  cause  of 
action  or  suit  against  the  defendant,  &c., 
it  accrued  above  six  years  before  the  com- 
mencement of  the  suit.  But  this  plea  goes 
on,  I  think  unnecessarily,  to  aver  that  the 
plaintiffs  conjunctively  had  not  been  under 
disability.  If  any  mention  had  been  made 
of  disabilities,  it  should  have  been  divisim; 
but  I  do  not  think  that  it  is  necessary,  in 
pleading  the  statute,  to  aver  that  the  par- 
ties were  not  under  disabilities,  unless 
there  is  something  in  the  bill  that  leads 
one  to  suppose  that  they  were  under  dis- 
New  Sbribs,  VI.— Chang. 


abilities.  I  think,  however^  tlie  rule  ap- 
plies here,  that  superflua  non  nocent. 

The  same  observation  would  apply  to 
the  whole  of  the  second  part  of  the  plea. 
Lord  Tenterden*s  Ac(  says,  "  that  an  ac- 
knowledgment shall  not  take  the  case  out 
of  the  statute  of  James,  unless  it  is  in 
writing."  I  do  not  infer  from  anything  in 
the  bill  that  any  acknowledgment  has  taken 
place;  therefore  I  consider  the  second 
part  of  the  plea,  which  is  made  in  the 
form  applicable  to  Lord  Tenterden's  Act, 
as  coming  under  the  character  of  the  second 
part  of  die  first  plea,  and  as  being  in  an- 
ticipation of  the  defence  which  might  be 
made  ia  answer  to  the  plea. 

I  do  not  think  that  a  plea,  which  is  in 
substance  a  plea  of  the  Statute  of  Limita- 
tions, and  which  is  not  worse  in  form  than 
this,  is  otherwise  than  a  good  plea. 

Plea  allowed,  with  leave  to  amend 
within  a  month. 


V.C. 
Jan.  22,  1836. 

May  6*,  9,  27;  ^  ^"^^^^  ^-  o»baldiston. 
June  1,  4,  1836. 
Jan.  18,  1837. 

Theatre — Partnership  for  Illegal  Pur^ 
poses. 

No  theatre,  which  is  within  twenty  miles 
of  London  or  Westminster,  but  not  within  the 
liberty  of  the  city  of  Westminster,  nor  at  a 
place  where  the  King  resides,  can  have  a 
patent  or  licence  granted  for  the  exhibition  of 
ordinary  theairical  representations. 

Therefore,  an  agreement  for  a  partner sinp 
for  the  exhilntian  of  ordinary  theatrical  re* 
presentations,  at  a  theatre  within  twenty  miles 
of  London,  but  not  witlun  the  city  of  Westmin* 
ster,  nor  at  a  place  where  the  King  resides, 
is  an  agreement  for  an  illegal  purpose ;  andf 
consequently,  will  not  be  enforced  by  a  court 
of  equity. 

The  object  of  this  suit  was  to  obtain  a 
declaration  from  the  Court,  that  the  plain- 
tiff and  defendant  were,  and  had  been  since 
the  10th  of  December  1 831,  partners  in  the 
Surrey  Theatre,  and  that  proper  articles  of 

y 


1G2 


CASES  IN  CHANCERY : 


partnership  might  be  settled  by  the  Master, 
pursuant  to  the  terms  of  three  letters  set 
forth  in  the  bill.  It  also  prayed  in  the  alter- 
native, if  it  should  appear  that  the  part- 
nership ought  to  be  dissolved,  that  then  it 
should  be  dissolved  accordingly,  and  that 
the  partnership  property  might  be  sold ;  and 
that  an  account  might  be  taken  of  all  the 
dealings  of  the  partnership,  and  of  all  the 
sums  of  money  received  by  the  defendant, 
in  respect  of  the  theatre,  including  the 
profits  of  the  saloon,  private  boxes,  play- 
bills, and  other  sources  of  income  to  the 
concern ;  and  that  the  defendant  might  be 
restrained  from  acting  in  the  management 
of  the  theatre,  and  that  a  proper  person 
might  be  appointed  to  manage  it,  and  to 
receive  the  income  arising  from  it. 

In  the  beginning  of  December  1831,  the 
defendant  entered  into  an  agreement  with 
Mr.  EUiston,  to  purchase  die  residue  of 
the  lease  of  the  Surrey  Theatre,  of  which 
lease  two  years  and  about  four  months  were 
unexpired,  and  also  to  purchase  the  scenery 
and  dresses  used  in  that  theatre.  Being 
desirous  of  finding  some  one  to  advance 
part  of  the  money  requisite  for  this  pur- 
chase, he  entered  into  negotiations  with 
the  plaintiff  to  join  him  as  a  partner  in  the 
undertaking.  Several  letters  passed  be- 
tween them  relative  to  the  proposed  part- 
nership ;  and  one  from  the  defendant  to  the 
plaintiff,  dated  the  SSrd  of  December  1881, 
contained  the  following  passage : — "  Yours 
of  yesterday,  with  the  note  500/.,  was 
duly  received,  and  I  consider  we  are  in 
honour  truly  partners  in  the  Surrey  The- 
atre." The  letter  then  referred  to  the 
dramatic  performances  with  which  the  de- 
fendant proposed  to  open  the  theatre. 

The  theatre  was  opened  in  December 
1831,  and  the  performances  exhibited  there 
were  of  the  ordinary  description  of  the- 
atrical representations. 

In  July  1832,  the  defendant  had  the 
lease  of  the  theatre  assigned  to  himself. 

In  February  1832,  the  plaintiff  remitted 
to  the  defendant  a  sum  of  500/.,  in  addi- 
tion to  the  like  sum,  the  receipt  of  which 
was  acknowledged  in  the  above-mention- 
ed letter ;  and  in  April  following,  he  re- 
ceived from  the  defendant  a  sum  of  150/., 
as  his  share  of  the  profits  of  the  theatre,  at 
the  rate  of  10/.  per  week  for  fifleen  weeks. 


Articles  of  partnership  were  shortly 
afterwards  prepared  by  the  defendant's 
solicitor  ;  but  considerable  disputes  arose 
respecting  the  provisions  and  conditions 
which  should  be  introduced,  and  no  articles 
of  partnership  were  ever  finally  settled. 
Further  differences  having  arisen  between 
the  parties,  in  July  1833  the  present  bill 
was  filed. 

To  this  bill,  the  defendant  put  in  a  ge- 
neral demurrer,  on  the  ground,  that  such 
a  partnership  as  was  referred  to  in  the  bill 
was  illegal.  This  demurrer  was  overruled 
by  the  Vice  Chancellor,  in  January  1 834, 
on  the  ground,  that  it  did  not  appear  that 
the  Surrey  Theatre  was  not  within  the 
privileged  district. 

The  defendant,  therefore,  put  in  his  an- 
swer, and  insisted  that  the  Surrey  Theatre 
was  in  the  parish  of  St.  George  the  Martyr, 
in  Southwark,  and,  consequently,  not  in 
the  city  of  Westminster,  or  wiUiin  the 
liberties  thereof;  that  His  Majesty  had 
never  before  or  since  the  month  of  Decem- 
ber 1831,  resided  in  or  near  to  the  Surrey 
Theatre  ;  and  that  it  was  at  the  distance 
of  about  one  mile  from  the  city  of  West- 
minster, and  within  a  mile  and  a  half  of 
the  patent  theatres.  It  had  been  licensed 
in  pursuance  of  the  act,  S5  Geo.  2.  c.  36, 
for  music  and  dancing,  and  other  entertain- 
ments of  a  like  kind,  but  had  no  letters 
Eatent  from  the  Crown,  or  licence  firom  the 
ord  Chamberlain.  On  these  grounds  the 
defen4ant  contended,  that  the  purpose  for 
which  the  proposed  partnership  was  en- 
tered into  was  illegal,  and  that  the  agree- 
ment was,  therefore,  invalid. 

The  defendant  offered  to  return  to  the 
plaintiff  the  money  he  had  advanced,  but 
such  offers  were  always  rejected. 

•  Sir  W,  Home  and  Mr»  Stuart^  for  the 
plaintiff,  contended,  that  an  agreement  for  a 
partnership  ought  not  to  be  vitiated  merely 
on  the  ground,  that  one  of  the  partners  had 
engaged  in  some  illegal  transaction  in  the 
course  of  his  business,  but  only  where  there 
had  been  an  illegal  intention  in  the  parties 
who  entered  into  the  agreement ;  that  the 
plaintiff  had  no  intention  of  having  any 
pieces  performed  at  this  theatre  which 
were  not  allowed  by  law ;  and  if  some  of 
the  performances  were  in  violation  of  the 
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acts  of  parliament,  at  all  events  the  part- 
nership was  good  in  part — ^namely,  as  to 
the  purchase  of  the  lease,  and  of  the 
scenery  and  dresses ;  and  that  it  was  good 
as  to  such  representations  as  were  not 
prohibited  by  law — 

Kntmles  v.  Houghton,  11  Ves.  168.    . 

Dover  v.  Opey,  2  Eq.  Ca.  Abr.  7. 
That  there  was  no  sufficient  proof  of  the 
illegality  of  the  representations  at  this  the- 
atre ;  and,  in  the  absence  of  evidence,  the 
Court  would  not  presume  any  illegal  acts 
to  have  been  done — RodweU  v.  Redge{l), 
That  the  plaintiff,  having  advanced  1,000/. 
to  the  defendant,  was  in  any  view  of  the 
case  entitled  to  have  that  sum  returned  to 
him  with  interest ;  and  that  he  had  a  lien 
on  the  theatre  for  that  sum* 

Mr»  Knighif  Mr,  BeameSf  and  Mr.  Car-' 
penierf  for  the  defendant,  insisted  that  the 
letters  which  the  plaintiff  received  from 
the  defendant,  informed  him  of  the  plays 
which  were  performed  at  this  theatre,  and 
which  were  evidently  such  as  were  pro- 
hibited by  the  10  Geo.  2.  c.  £8,  and  that 
its  local  situation  precluded  the  possibility 
of  its  having  a  licence  or  patent  for  per- 
forming plays — 

Parsons  v.  Chapman^  5  Car.  &  P.  83. 

QaJUni  v.  Laboirie,  5  Term  Rep.  242, 

The  King  v.  Glossop,  4  B.  &  Aid.  616. 

The  King  v.  NevilU,  1  B.  &  Ad.  489. 

DeBegnis  v.  ArmisUad,  10  Bing.  107 ; 
s.  c.  2  Law  J.  Rep.  (n.s.)  C.P.  214. 

OtUeff  v.  Brornne,  1  Ba.  de  Beat.  860. 

The  VicB  Chamcbliob.  —  When  the 
matter  of  the  demurrer  was  argued,  it  ap* 
peared  to  me,  that  the  Surrey  Theatre,  if 
it  were  without  the  liberty  of  the  city  of 
Westminster,  and  not  within  the  particular 
privilege,  the  royal  privilege,  and  so  on, 
was  one  of  the  theatres  which,  as  the  law 
stood,  could  not  be  licensed  for  the  repre- 
sentation of  dramatic  entertainments,  in 
the  common  sense  of  the  word — that  is  to 
say,  lor  the  representation  of  such  plays 
as  are  here  enumerated,  *  Hamlet,'  'Kich- 
ard  the  Third,'  and  'Othello,'  in  the  com- 
mon notion  of  acting  tragedy.  Of  course 
I  do  not  advert  to  any  sort  of  supposed 
alteraticm  in  the  known  character  of  the 


performance,  by  means  of  having  any  kind 
of  subdued  music  during  the  time  tlie  tra- 
gedy was  being  represented;  that  ought 
to  be  treated  as  a  mere  trick,  and  the  sub- 
stantial thing  ought  to  be  regarded—^ 
namely,  the  representation  of  the  tragedy. 
I  think  it  is  impossible  to  say,  that  this 
theatre,  being  only  licensed  under  the  25 
Geo.  2.  c.  86,  is  such  a  theatre  in  itself  as 
could  be  allowed  to  represent  such  plays 
as  I  have  mentioned. — -[His  Honour  read 
one  of  the  letters  of  Mr.  Osbaldiston,  in 
which  reference  was  made  to  his  having 
the  power  of  engaging  and  discharging 
actors,  accepting  pieces,  and  the  salary  he 
was  to  receive  as  actor  and  manager,  &c.] 
It  really  appears  to  me,  that  the  plain 
meaning  of  the  words  is,  that  the  parties 
meant  to  engage  in  a  theatre  which  should 
represent  plays,  in  which  there  should  be 
actors,  and  in  which  the  whole  business 
should  not  be  music  and  dancing,  (for  that 
is  the  point,)  but  that  the  intention  of  the 
parties  on  these  letters  was  to  carry  on  a 
theatrical  partnership,  in  a  manner  which, 
as  I  understand  the  law,  is  illegal.  It  ap- 
pears to  me,  therefore,  that  this  is  not  a 
case  in  which  there  was  any  partnership, 
legally  constituted ;  and,  therefore,  there 
was  none  that  can  be  carried  on,  neither 
is  there  any  that  can  be  dissolved.  The 
prayer  of  the  bill  asks,  in  the  alternative, 
first,  for  a  performance  of  the  agreement, 
so  as  to  enable  the  partnership  to  be 
carried  on,  or,  if  the  Court  thinks  it  should 
be  dissolved,  to  give  such  consequential 
relief;  but  I  cannot  dissolve  that  which 
never  could  have  existed. 

Bill  dismissed,  with  costs. 

From  this  decree  the  plaintiff  appealed, 
and  the  same  line  of  argument  was  pur- 
sued, when  the  cause  was  heard  before 
the  Lord  Chancellor.  It  was  also  con- 
tended, on  behalf  of  the  plaintiff,  that  the 
degree  of  the  Vice  Chancellor  had,  at  all 
events,  proceeded  too  far,  ia dismissing  the 
bill  with  costs;  and  that  the  defence  set 
up  was  not  entitled  to  the  favour  of  the 
Court— rAomjofi  v.  Thomson  (2).  The  de- 
murrer had  been  overruled,  and  the  defen- 
dant had  been  ordered  by  the  Vice  Chan- 
cellor to  produce  certain  books,  which  he 


(1)  1  Car.  &  Pay.  SSO. 


(«)  7  Ves.  470. 
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insisted,  by  his  answer,  he  was  not  bound 
to  produce  (S),  and  this  order  was  affirm- 
ed by  the  Lord  Chancellor :  there  were, 
therefore,  two  decisions  in  favour  of  the 
plaintiff. 

Sir  W.  Home  and  Mr.  Stuari  for  the 
plaintiff;  Mr.  Knight^  Mr.  BeameSf  and 
Mr,  Carpenter^  for  the  defend^t, 

Jan.  18, 1837. — ^The  Lord  Chancellor 
read  several  of  the  letters  which  had  pass- 
ed between  the  plaintiff  and  defendant,  and 
referred  to  the  evidence  in  the  cause ;  and 
said  it  was  clearly  shewn,  that  the  defen- 
dant was  aware,  before  he  concluded  the 
agreement  for  the  partnership,  that  the 
performances  were  to  consist  of  tragedy, 
comedy,  and  all  the  usual  theatrical  repre- 
sentations, which  could  not  legally  take 
place  without  a  patent  from  the  King,  or  a 
licence  from  the  Lord  Chamberlain,  which 
had  not  been  and  could  not  be  granted  to 
this  theatre,  on  account  of  its  local  situa- 
tion. His  Lordship  then  referred  to  the 
various  acts  of  parliament  relating  to  thi» 
question,  and  stated  the  result  to  be,  that 
no  letters  patent  or  licence  from  the  Lord 
Chamberlain,  nor  any  licence  from  the 
Sessions,  by  virtue  of  the  SS  Geo.  3.  c.  SO, 
could  be  granted  for  the  performance  of 
any  tragedy,  comedy,  opera,  play,  farce, 
or  other  entertainment  of  the  stage,  in  any 
theatre  within  twenty  miles  of  Londoni 
except  in  the  city  of  Westminster,  or  the 
liberties  of  it,  or  where  the  King  may  re- 
side ;  and  that  no  such  theatrical  repre- 
sentations as  are  above  mentioned,  were 
authorised  by  a  Magistrate's  licence  for 
music  and  dancing,  such  as  had  been 
granted  to  the  Surrey  Theatre  ; — that  as 
the  agreement  was  for  the  purpose  of 
carrying  on  illegal  proceedings,  the  Court 
would  not  interfere  to  enforce  it;  that 
principle  was  established  by  several  cases 
— De  Begnis  v.  Arnustead,  Barlktt  v.  Vinor 
(4),  Langton  v.  Hughe*  (5),  Gallini  v.  La- 
harief  Mitchell  v.  Cocklnime(6\  Knowles  v. 
Hatightan^  Thomson  v.  ThOmion^  and  Oiile^ 
v.  Browne. 

(Sy  6  Sin.  d08. 

(4)  Cartb.  «5f; 

(5)  1  Mm.  &  Selw.  593. 

(6)  9  H.  BL  379. 


With  regard  to  the  argument  for  the 
plaintiff,  that  some  of  the  purposes  were 
legal,  as  the  purchase  of  the  lease,  &c., 
and  that  the  agreement  ought  to  be  carried 
into  effect  to  that  extent;  it  appeared,  that 
the  chief  object  of  the  contract  was  illegal* 
and  that  the  other  purposes  were  merely 
subsidiary  to  it ;  and  that  the  lease  had 
now  expired ;  and  that  in  De  Begnis  v. 
Armistwd^  the  Court  revised  to  allow  the 
plaintiff  to  recover  a  sum  of  money  which 
he  had  paid  on  behalf  of  the  defendant,  and 
at  his  request,  for  the  dresses  of  the  per* 
formers,  and  their  travelling  expenses. 

As  to  the  money  advanced  by  the  plain- 
tiff, if  he  had  any  personal  claim  against 
the  defendant,  it  must  be  enforced  in  some 
other  court ;  that  as  to  any  lien  on  the 
theatre  for  the  advances,  such  a  claim  had 
been  mentioned  at  the  bar,  but  was  not  set 
up  by  the  bill;  that  the  defendant  had 
offered  to  return  those  advances,  and  waa 
bound,  as  an  honest  man,  to  return  them ; 
but  that  this  Court  would  not  compel  him 
to  do  so. 

Appeal  dumused^  fsiih  costs* 


V.C. 

April  6 


.} 


M^TAOOAaT  9.  McTAGOART. 


Pleading — Plea. 

A  bill  was  filed  for  the  admimstraiion  of 
an  estate f  charging  that^  ol  the  death  of  the 
testator,  a  sum  of  money  was  standing  in 
the  Bank  in  the  names  of  the  testator  and 
another 9  in  trusty  (subject  to  a  prior  Ufe  m- 
terestj  for  the  testator.  A  plea,  denying  that 
the  stun  was  the  personal  estate  of  the  tewta" 
tor,  without  stating  **at  the  time  of  his 
death,**  was  held  bad. 

The  bill  charged  that  the  defendant  had 
m  his  possession  letters  relating  to  the  par-» 
tiadarfund,  and  all  or  some  of  the  maiters 
aforesmd,  A  plea  to  the  discovery  of  the 
letters  relating  to  the  particular  fund,  was 
accompanied  with  an  answer,  as  to  letters 
relating  to  all  the  matters  in  the  said  bill 
mentioned: — Held,  that  the  answer  over" 
ruled  the  plea* 

This  was  a  bill  filed  by  the  plaintiff, 
Charles  M'Taggart,  one  of  the  residuary 
legatees,  against  tlie  executors  of  the  will  of 
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John  M*Taggart,  deceased,  for  an  account 
and  administration  of  his  estate;  and  it 
sought  to  charge  the  executors  with  a  par- 
ticular sum  of  SfSSSL^  the  statements,  with 
respect  to  which,  were  as  follows : — The 
bill  charged,  that  there  was  standing  in  the 
name  of  the  testator,  and  Ann  M^Taggart, 
the  widow  of  James  M^Taggart,  deceased, 
at  the  time  of  the  death  of  the  testator, 
a   sum  of  8,338/.    6<.   8c/.,  $L  per  cent, 
consolidated   Bank  annuities,  which  was 
held   (subject  to  the  life  estate  of  Ann 
M*\raggart  therein)  in  trust  for  the  tes- 
tator, his  executors,   administrators,  and 
assigns,  to  and  for  his  own  use  and  benefit, 
as  his  and  their  own  proper  money,  chat- 
tels, and  effects,  for  ever.     It  afterwards 
charged,  that  by  an  indenture,  dated  in 
1807,  the  testator  and  Ann  M^Taggart,  in 
whose  names  the  fund  was  standing,  had 
declared  the  trusts  to  be  for  Ann  for  life,^ 
with  remainder  to  the  testator,  his  execu- 
tors, administrators,  and  assigns.    It  charg- 
ed, that  this  sum  had,  after  the  death  of  the 
testator,  been  transferred  into  the  joint 
names  of  Ann  M*Taggart,  deceased,  and  the 
executors,  who  had  sold  out  the  same  and 
applied  it  to  their  own  use.   It  then  charged, 
that    the  defendants  pretended  that  the 
B,33SL  formed  part  of  the  estate  of  one 
James  M^aggart,  and  was  liable  to  the 
trusts   of  his  will;  whereas  the  plaintiff 
charged  the  contrary,  and  that  that  sum  was 
purchased  by  John  M^Taggart,  the   tes- 
tator, with  bis  own  money.     It  afterwards 
charged,  that  even  if  the  same  were  part  of 
the  estate  of  the  said  James  MTaggart, 
deceased,  yet,  that  under  the  terms  of  the 
will  of  the  said  James  M^Taggart,  the  same 
belonged  to  the  testator  in  this  cause,  and« 
in  fact,  formed  part  of  his  estate  at  the 
time  of  his  decease,  for  that  the  will  of 
the  said  James  M'^Taggart,  deceased,  was 
in  the  words  and  figures,  or  to  the  pur- 
port and  effect  following,  that  is  to  say, 
'*  As  to  my  worldly  estate,  real  and  per- 
sonal, with  which   God  hath  pleased  to 
favour  me,  I  do  nominate  and  appoint  my 
nephew,  John  M*Taggart,  Esq.,  of  London, 
my  true  and  lawful  executor  and  residuary 
legatee,  and  desire  that  he  do  comply  with 
and  fulfil  my  marriage  settlement,  dated  the 
17th  day  of  January  1800,  made  to  Ann 
Hamilton,  at  her  request,  and  her  trustees 
therein  named ;  and  I  do  bequeath  300/. 


sterling  to  my  faithful  and  affectionate 
wife  Ann,  for  her  immediate  use ;  the  re- 
mainder and  residue  of  my  estate  I  desire 
that  it  may  be  kept  at  good  and  lawful  in- 
terest, and  the  interest  arising  therefrom 
to  be  applied  to  the  support  of  my  brother 
Isaac,  and  my  sister  Mrs.  Barbara  M^Mi- 
kine,  during  their  natural  lives ;  and  after 
their  decease,  and  the  decease  of  my  wife 
Ann,  I  bequeath  2,000/.  sterling  to  my 
nephew,  James  M*Taggart,  now  at  Cal- 
cutta; and  the  residue  of  my  estate  I 
leave  to  the  disposal  of  my  nephew,  John 
M^Taggart,  Esq.,  my  residuary  legatee,  to 
be  disposed  of  and  divided  amongst  our 
relations,  who  may  be  then  living,  and  in 
most  need  of  assistance,  and  to  his  own 
use."  The  bill  stated  that  Isaac  and  Bar- 
bara were  dead. 

The  bill  also  charged,  that  the  defen- 
dants had  in  their  possession  the  said  in- 
denture of  the  month  of  September  1807, 
and  some  deed,  release,  or  document,  exe- 
cuted or  prepared  about  the  time  of  selling 
out  the  aforesaid  sum  of  8,333/.  6«.  8(/. 
3/.  per  cent,  consols,  and  copies  of  such 
particulars  and  letters,  and  copies  of  let- 
ters written  on  that  occasion,  and  also 
divers  accounts,  &c.,  and  other  papers  and 
writings  relating  to  or  shewing  the  truth  of 
all  or  some  of  the  matters  aforesaid^  which 
they  respectively  refused  to  produce. 

One  of  the  executors  filed  a  plea  and 
answer  to  this  bill.  After  answering  the 
other  portions  of  the  bill,  he,  by  his  an- 
swer, in  effect,  denied  that  the  stock  in 
question  was  John  M^'Taggart's,  but  in- 
sisted it  was  James's  property ;  and  he 
denied  the  execution  of  the  deed.  He 
admitted  he  had  in  his  possession  the  se- 
veral documents  mentioned  in  the  schedule 
to  his  answer,  but,  except  those,  he  denied 
he  had  in  his  possession,  &c.,  any  docu- 
ments, &c.  "  connected  with,  mentioning, 
or  in  any  way  referring  or  relating  to  or 
shewing  the  truth  of  aU  or  any  of  the  mat^ 
ters  in  the  said  bill  mentioned"  As  to  the 
selling  out  the  stock,  and  the  appropriation 
of  the  produce,  and  the  other  matters  con- 
nected therewith,  and  amongst  other  things, 
as  to  whether  any  communications  by  let- 
ler  or  parol  had  taken  place,  relative  to  the 
stock  or  the  sale  thereof,  "  and  whether 
the  said  letters,  or  a  copy  thereof,  was  then 
in  his  possession,"  the  defendant  pleaded 
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that  the  8,338/.  B^nk  annuities  in  the  said 
bill  mentioned,  or  any  part  of  such  sum 
of  Bank  annuities,  wtu  not  the  personal 
estate^  or  any  part  of  the  personal  estate 
of  the  said  testator  John  M'Taggart,  in  the 
said  bill  mentioned;  and  he  prayed  the 
judgment  of  the  Court,  whether  he  should 
be  compelled  to  make  any  further  or  other 
answer  to  so  much  of  the  said  bill  aa  he 
had  pleaded  to. 

The  following  objections  were  raised  to 
the  plea: — First,  because  it  merely  stated 
that  the  stock  was  not  John's,  without  men- 
tioning any  date,  so  that  if  issue  were  taken 
on  the  truth  of  the  plea,  it  would  only  be 
necessary  for  the  defendant  to  prove  that  at 
any  indefinite  time  the  stock  in  question 
belonged  to  some  other  person,  and  not  to 
John  M^aggart ;  secondly,  that  the  plea 
was  overruled  by  the  answer,  for  the  de- 
fendant pleaded  to  the  discovery,  as  to 
letters,  &c.  relating  to  the  stock,  yet  by 
his  answer  he  denied  he  had  any  letters, 
&c.  relating  to  all  or  any  of  the  matters 
aforesaid,  which,  therefore,  included  the 
letters,  &c.  relating  to  the  stock,  to  the 
discovery  of  which  he  had  pleaded —  Thring 
V.  Edgar  {i),  Watkins  v.  Stone  {2);  and 
thirdly,  that  even  if  the  stock  formed  part 
of  James's  estate,  yet  by  the  terms  of  his 
will,  which  was  admitted  bv  the  defen- 
dant, John  was  beneficially  mterested,  to 
some  extent  at  least,  therein,  as  residuary 
legatee ;  or  if  the  residuary  gift  was  void 
for  uncertainty,  then  John  would  take  be- 
neficially under  the  old  law  as  executor. 
It  was  also  contended,  that  the  plea  was 
fiilsified  by  the  answer,  for,  the  will  of 
James  being  admitted,  it  was  clear  that 
John  was  entitled  to  a  portion  of  the  fund; 
yet  the  plea  denied  that  any  part  was  the 
personal  estate  of  John. 

Mr.  Knight  and  Mr,  Stevens  for  the  plea. 

Mr,  Jacob  and  Mr,  Beavan,  contr^ 

The  Vice  Chancellor. — I  think  that 
this  plea  is  bad  on  two  points.  I  am  of 
opinion  the  form  of  the  plea  is  bad,  be- 
cause it  avers  that  the  sum  of  8,833/.  6s, 
Bd,  consolidated  Bank  annuities  was  not 
the  personal  estate  of  the  testator.  I  am 
of  opinion  that  the  fact  necessary  to  aver 

(1)  €  Sim.  &  Stu.  t74;  a.  c.  4  Law  J.  Rep. 
Chano.  75. 
(9)  Ibid.  560 ;  a.  c.  4  Law  J.  Rep.  Chane.  t29. 


was,  tliat  it  was  not  so  at  the  tune  of  the 
death  of  the  testator.  This  is  the  point  of 
time  mentioned  in  the  bill ;  therefore  the 
plea  is,  in  this  respect,  in  substance  wrong. 
This  is  not  like  the  case  of  Thring  v. 
Edgar ^  because  the  defendant  has  answered 
to  a  question,  which  is  so  comprehensive 
in  its  nature,  that  it  necessarily  covers  the 
answer  to  the  question  of  less  extent, 
which  he  says  by  his  plea  he  is  not  bound 
to  answer.  The  passage  in  the  bill  which 
he  pleads  to  is,  "  and  whether  divers,  and 
what,  or  some,  and  what,  communications 
by  letter  or  parol,  or  one,  and  which  of 
them,  have  not  ever,  and  when,  taken  place 
between  the  defendants  to  the  said  bill,  or 
some  or  one,  and  which  of  them,  and  the 
said  Ann  M^a^art,  or  some  other  and 

*  what  person  or  persons  on  her  behalf,  or 
on  the  behalf  of  some  other  and  what  per- 
son, relative  to  the  said  sum  of  8,333/.  6«. 
8c/.,  3/.  per  cent.  Bank  annuities,  or  some 
other  and  what  sum,  or  to  the  sale  thereoC 
or  how  otherwise ;  ancl  whether  the  said 
letter,  or  a  copy  or  copies  thereof,  are  or 
is  not  now  in  die  possession  or  power  of 
the  defendants  to  the  said  bill,  or  one  and 
which  of  them,  or  in  the  possession  or 
power  of  some  other  person  or  persons  on 
their  behalf,  or  how  otherwise."  To  this 
then  the  defendant  pleads  ;  and  when  you 
look  at  the  answer,  you  find  he  says  he 
has  in  his  possession  many  books,  papers, 
&c.,  ''and  save  as  aforesaid,  he  has  not 
now  and  never  had  in  his  possession,  cus- 

^  tody,  or  power,  or  in  the  possession,  cus- 
tody, or  power  of  his  agent  or  agents,  any 
account,  book  of  account,  ledger,  memo- 
randum book,  banker's  book,  letter  book, 
day  book,  merchant's  book,  letter,  copy, 
voucher,  document,  memorandum,  deed- 
draft  or  deed,  will,  probate  of  will,  or 
other  paper  writings,  connected  with,  men- 
tioning, or  in  any  way  referring  or  relating 
to  or  shewing  the  truth  q^  all  or  any  of  the 
matters  in  the  said  bill  mentioned,"  Then 
he  has  answered  the  thing,  which  is  one  of 
the  several  things  which  is  covered  by  the 
plea*  I  will  not  undertake  to  decide  this 
case  on  the  other  point,  as  to  the  will  of 
James,  which  is  one  of  very  great  difficulty. 

Plea  overruled^ 
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April  6,  8,  >    FLOWER  0.  MARTEN. 

1837.     > 

Bond— Parent  and  Child-^EquUabk  Re" 
lease. 

A  father^  on  adjusting  the  pecuiuary  dif' 
ficHltiet  of  his  son,  took  a  bond  for  the 
amount  advanced^  and  it  was  agreed  that 
two  mutual  friends  should  have  the  power 
witkin  six  years  of  directing  it  to  be  can' 
celled.  It  was  proved  by  paroU  that  the  bond 
was  required  as  a  sort  of  security  for  the 
future  good  conduct  of  the  son,  of  which  the 
father  was  subsequently  satisfied.  The  fa* 
ther  died  twelve  years  after,  the  bond  still 
renuuning  uncancelled: — Held,  that  as  the 
purpose  of  the  bond  had  been  answered,  it 
ought  to  be  cancelled,  although  no  direction 
to  that  effect  had  been  made  within  the  six 
years. 

Thtt  bill  was  filed  by  Sir  James  Flower 
for  the  delivery  up  of  a  bond  for  4,500/., 
whicb  had  been  given  by  him  to  his  father, 
under  the  following  circumstances : — 

The  plaintiff,  the  son  of  Sir  Charles 
Flower,  became,  in  the  year  1822,  em- 
barrassed in  his  circumstances,  and  a  mis- 
understanding having  in  consequence  taken 
place  between  him  and  his  father,  the  latter 
applied  to  the  defendants,  Messrs.  Mus- 
pratt  8t  Marten,  his  old  and  intimate  ac- 
quaintances, to  interfere  between  himself 
and  the  plaintiff,  and  to  assist  in  adjusting 
the  differences  then  existing  between  them. 
This  duty  they  accordingly  undertook,  af^er 
exacting  from  both  parties  (the  father  and 
son)  a  pledge  and  promise  that  they  would 
abide  by  and  perform  whatever  course 
Messrs.  Muspratt  8e  Marten  should  re- 
commend. Having  thus  undertaken  the 
mediation,  they  proceeded  to  investigate 
the  affairs  of  the  plaintiff,  and  they  embo- 
died the  result  of  their  determination  in  a 
letter  addressed  to  Sir  Charles  Flower, 
dated  the  28th  of  November  1 822,  in  which, 
after  recommending  that  Sir  Charles  Flower 
should  discharge  his  son's  debts,  and  that 
any  available  funds  of  the  plaintiff  should 
be  applied  towards  the  payment  of  the 
money  advanced,  they  recommended  and 
determined  as  follows : — 

**  That  your  son  shall  give  you  his  bond, 
bearing  date  from  the  last  payment  of  any 


sum  in  the  aforesaid  statement,  for  4,500/. 
in  satisfaction  of  pecuniary  claims  upon 
him,  including  the  payments  in  the  said 
statement  to  be  yet  made,  such  bond  to  be 
payable  on  demand,  with  interest,  at  41. 
per  cent,  per  annum,  but  the  bond  is  to 
remain  in  our  hands,  and  not  to  be  acted 
upon  for  the  recovery  of  principal  or  interest 
within  six  years  from  the  date  of  the  bohd^ 
without  the  consent  in  writing  of  us,  or  of 
the  survivor  of  us;  and  moreover,  that  in 
case  we  or  the  survivor  of  us  shall  at  any 
time  within  six  years  by  a  memorandum  in 
writing,  direct  the  bond  to  be  delivered  up 
and  cancelled,  such  cancellation  or  an 
order  from  us  or  the  survivor  of  us  for 
that  purpose,  shall  operate  as  a  total  ex* 
tinguishment  of  the  debt,  both  as  to  principal 
land  interest.'* 

A  bond  was  accordingly  executed  by 
the  plaintiff  to  his  father,  in  the  penalty  of 
9,000/.,  subject  to  the  foUowingcondition : 
**  Whereas  the  said  Sir  Charles  Flower  has 
agreed  to  accept  from  the  said  James 
Flower,  his  son,  the  above-written  bond 
or  obligation,  with  a  condition  for  payment 
of  4,500/.,  and  interest,  as  hereinafter 
mentioned,  in  full  satisfaction  of  all  claims 
and  demands  upon  him,  and  the  said  James 
Flower  has  agreed  to  enter  into  and  exe- 
cute such  bond  accordingly,  but  under  the 
special  understanding  and  agreement  of 
both  parties,  and  particularly  of  Sir  Charles 
Flower,  that  the  said  bond  shall  remain  in 
the  hands  of  Robert  Humphrey  Marten 
and  John  Petty  Muspratt,  of  the  city  of 
London,  merchants,  and  shall  not  be  acted 
upon  for  the  recovery  of  principal  or  in- 
terest within  six  years  from  the  date  thereof, 
without  the  consent  in  writing  of  them,  or  of 
the  survivor  of  them ;  and  moreover,  that 
in  case  they,  or  the  survivor  of  them,  shall 
at  any  time  within  six  years,  by  a  memoran'^ 
dum  in  writing,  direct  the  said  bond  to  be 
cancelled,  such  memorandum  or  cancellation 
shall  operate  as  a  total  extinguishment  of 
the  debt,  both  as  to  principal  and  interest,*^ 
A  condition  then  followed  for  rendering 
the  bond  void,  on  repayment  of  the  4,500/. 
in  1823. 

Xhe'bond,  when  executed,  was  delivered 
over  to  Mr.  Marten  and  Mr.  Muspratt, 
and  remained  in  their  hands  uncancelled 
at  the  death  of  Sir  Charles  Flower  in  1834. 
No  part  either  of  tho  principal  or  interest 
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appeared  to  have  been  paid  to  the  obligee 
in  his  lifetime. 

This  bill  was  filed  against  the  executors  of 
Sir  Charles,  and  Mr.  Marten,  and  Mr.  Mus- 
pratt,  by  the  plaintiff  (Sir  James  Flower), 
to  obtain  the  opinion  of  the  Court,  and  the 
plaintiff  by  the  bill  insisted  that  the  pur- 
poses for  which  the  bond  had  been  given 
had  been  satisfied,  and  prayed  that  it  might 
be  delivered  up. 

Mr.  Muspratt  and  Mr.  Marten  were 
examined  on  behalf  of  the  plaintiff,  who 
deposed  to  the  above  facts,  and  particularly 
that  Sir  Charles,  in  conversations  held  after 
the  arrangement,  expressed  himself  satis- 
fied with  the  conduct  of  the  plaintiff,  and 
that  "  his  son's  conduct  was  everything 
that  he  .could  wish.''  It  was  also  proved 
to  have  been  distinctly  understood  by  the 
trustees  at  the  time  the  bond  was  exe- 
cuted, that  it  was  taken  by  Sir  Charles  from 
his  son,  "  as  a  sort  of  security  for  the 
plaintiff's  future  good  conduct  and  eco- 
nomy, and  that  it  was  not  to  be  acted  upon 
or  enforced  if  the  plaintiff's  mode  of  living 
and  behaviour  were  satisfactory  to  his 
father,  and  with  those  views  they  recom- 
mended the  bond  to  be  taken  and  deposited 
with  them." 

It  appeared  that  an  affectionate  inter- 
course subsisted  between  them  until  the 
death  of  Sir  Charles,  and  by  his  will  the 
plaintiff  was  made  tenant  for  life  of  the 
principal  part  of  his  very  large  property. 

Mr.  W'xgtam  and  Mr.  Fisher^  for  the 
plaintiff,  contended,  that  this  was  a  power 
coupled  with  a  trust,  which  depended  on 
the  conduct  of  the  son  (the  plaintiff) ;  that 
the  plain  object  was  to  secure  the  future 
good  conduct  of  the  plaintiff,  which  having 
been  accomplished,  they  were  bound  to 
cancel  the  bond,  and  nothing  but  his  bad 
conduct  could  have  excused  their  not  doing 
so.     They  cited — 

Walker  v.  Hardman,  House  of  Lords  (I). 

Gilbert  y.  Wetherell  2  Sim.  &  Stu.  254; 
s.  c.  3  Law  J.  Rep.  Chanc.  138. 

Leche  v.  Lord  Kilmorey^  Turn.  &  Russ. 
207. 

Eden  v.  Smyths  5  Ves.  341. 

Aston  V.  Pyet  5  Ves.  350,  n. 

Wekett  V.  Raby,  2  Bro.  P.C.  886. 

(1)  This  case  was  argued  before  the  House  of 
Lords  on  the  18th  of  March  1836.  Judgmeut  has 
Qut  ^et  beeo  givea. 


Sir  jyHliam  Home  and  Mr.  James,  for 
the  executors,  submitted  that  the  power 
of  cancelling  the  bond  was  limited  to  six 
years.  That  as  the  period  stated  had 
elapsed,  they  had  no  longer  any  such  au- 
thority to  cancel  the  bond. 

ilfr.  Geldart^  for  Messrs.  Muspratt  & 
Marten,  submitted  to  any  decree  that  the 
Court  might  make^ 

The  Lord  Chancbllor  observed,  that 
the  difficulty  in  this  case  was,  that  the 
parties  really  interested  in  the  question 
were  not  before  the  Court;  however,  he 
would  carefully  consider  the  evidence. 

April  8. — The  Lord  Chancbllor. — ^It 
is  clear  that  this  case  must  depend  on  the 
evidence  of  Messrs.  Muspratt  &  Marten, 
the  depositaries  of  the  bond,  for  there  is 
no  doubt  of  the  jurisdiction  of  this  Couru 
The  sum  advanced  may  be  intended  as  an 
advancement  by  the  father  for  the  son,  or 
it  may  be  intended  as  a  debt  to  be  repaid 
by  the  son.  From  the  security  it  might  be 
presumed  that  it  was  intended  by  the  par- 
ties that  the  bond  should  be  considered  as 
a  debt;  but,  on  the  other  hand,  it  may  be 
shewn,  that  the  father  never  intended  it  to 
be  considered  as  a  debt,  although  he  might 
intend  to  keep  it  merely  as  a  check  on  the 
conduct  of  the  son.  The  obligation  was 
to  remain  for  six  years  in  the  hands  of 
Messrs.  Muspratt  &  Marten,  who  were  de- 
legated by  Sir  Charles  Flower  to  mediate 
between  him  and  his  son.  If  such  evenu 
had  taken  place,  which  would  have  made  it 
their  duty  to  destroy  the  obligation,  the  son 
cannot  be  affected  by  their  not  doing  their 
duty;  and  there  are  cases  which  would 
authorize  this  Court  to  interfere.  The  ob« 
ligation  was  not  in  the  father's  possession ; 
twelve  years  elapsed  afler  the  bond  was 
given,  and  six  years  after  these  persona 
ceased  to  have  any  controul  over  the  obli- 
gation, and  at  this  time  the  bond  is  in  their 
possession.  The  parties  were  reconciled; 
the  conduct  of  the  son  was  approved  of  by 
the  father,  and  there  was  no  longer  any 
necessity  to  act  on  tlie  instrument  I  cannot 
but  think  that  the  object  of  the  bond  was 
satisfied,  in  which  case  the  fiither  never 
intended  to  enforce  the  bond.  The  cases 
of  Gilbert  v.  Wetherell,  Weheit  v.  Raby^  and 
Edi:i\  v«.  Smyth,  establish  the  jurisdiction 
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of  tliis  Court  in  catea  of  this  description. 
There  mutt,  therefore,  be  a  decree  for  the 
plaiDtifF,  and  the  bond  must  be  delivered 
up  to  be  cancelled. 


TYLSK  V,  BELIr. 


Demurrer  —  jfmendment  —  Practice — 
Parties . 

No  suit  for  the  administration  qf  an  estate 
eon  be  sustained  unless  a  personal  represent' 
tatice  of  the  testator  or  intestate,  properly 
eonstUuted  •»  this  country^  be  made  a  party 
to  it. 

A.  married  an  administratrix  and  died, 
and  appointed  his  widow  executrix.  A  bill 
to  charge  A*s  estate  with  the  receipts  of  his 
wife  during  the  coverture,  stated,  that  the 
wife  had^  after  the  death  of  her  husband^ 
possessed  his  estate,  sufficient  to  satisfy  all 
demands  upon  it : — Held,  on  demurrer,  that 
A's  estate  was  thereby  discharged  from  all 
Uabiliiy. 

Where  a  demurrer  is  allowed  for  want  if 
parties,  it  is  not  of  course  to  give  leave  to 
amend  by  adding  parties,  but  it  is  discre- 
tionary  with  the  Court,  and  depends  on  the 
probability  of  making  the  suit  effectiioe. 

The  bill  in  this  case  represented,  that 
William  Moscrop,  being  possessed  of  large 

Eoperty,  died  intestate  in  the  East  Indies, 
iving  his  widow  Anna,  and  one  child, 
Margaret,  him  surviying ;  that  the  widow 
proved  his  will  in  India,  and  retained  her 
one-third  share  of  his  estate,  and  retained 
two-thirds  for  her  daughter  Maria,  which 
remained  in  the  widow's  hands  until  her 
second  marriage  with  G.  Peter  Tyler, 
in  the  year  1801.  The  plaintiff,  G.  Dacre 
Tyler,  was  the  only  child  of  that  marriage ; 
and  the  bill  stated,  that  Maria,  the  half- 
sister  of  the  plaintiff,  died  an  infant  at 
Calcutta,  and  the  plaintiff  and  his  mother 
became  entitled  to  the  property  of  the 
infant  as  her  next  of  kin.  Anna  Tyler, 
the  plaintiff's  mother,  took  out  adminis- 
tration in  India,  to  Margaret's  estate,  and 
that  G.  Peter  Tyler,  or  the  said  Anna 
Tyler  with  his  concurrence,  possessed  all 
the  estate  ixi  Margaret,  which  had  not  been 
New  Serirs,  VI.— Cranc. 


placed  in  the  hands  of  Mr.  Fairlie,  of  Cal- 
cutta, in  whose  hands  the  bill  stated,  G. 
Peter  Tyler  and  Anna  his  wife,  in  1803, 
had  placed  92,052  rupees,  part  of  the 
estate  of  the  original  testator,  which  had 
increased ;  and  that  on  the  81st  of  Decem- 
ber 1814,  the  amount  of  the  personal  estate 
of  Margaret  Moscrop  in  the  hands  of  W. 
Fairlie,  including  the  accumulations,  was 
the  sum  of  262,108  sicca  rupees,  tvhich 
sum  was,  on  the  8l8t  of  December  I8I49 
transferred  and  paid  by  W.  Fairlie  to  Anna 
Tyler,  with  the  privity  and  concurrence  of 
G.  P.  Tyler;  and  that  G.  P.  Tyler,  as  the 
husband  of  Anna  Tyler,  or  Anna  Tyler 
with  the  privity  and  concurrence  of  G.  P. 
Tyler,  possessed  and  received  the  whole 
of  the  said  sum  of  262,108  sicca  rupees. 

The  bill  then  stated,  that  G.  Peter  Tyler, 
by  his  will,  dated  the  16th  of  November 
1838,  directed  his  just  debts,  funerid  and 
testamentary  expenses  to  be  paid  out  of 
his  real  and  personal  estate,  and  devised 
all  his  real  and  personal  estate  and  effecta 
whatsoever  to  Anna  Tyler,  and  appointed 
her  sole  executrix. 

G.  Peter  Tyler  died  in  1634,  leaving 
the  plaintiff  his  heir-at-law ;  and  the  bill 
stated,  that  Anna  Tyler,  in  1835,  proved 
the  will  in  the  Supreme  Court  of  Judica- 
ture at  Fort  William,  being  the  proper 
court  for  that  purpose,  and  that  she  thereby 
became  and  was  then  the  legal  personal 
representative  of  G.  Peter  Tyler  in  the  East 
Indies,  The  bill  also  stated,  that  on  the 
8rd  of  October  1835«  letters  of  adminis- 
tration, with  the  will  annexed,  of  the  goods, 
chattels,  and  credite  of  G.  Peter  Tyler, 
were  duly  granted  by  the  Prerogative 
Court  of  Canterbury,  being  the  proper  ec- 
clesiastical court  in  England,  to  the  defen- 
dant Peter  Bell,  as  the  lawful  attorney  of 
Anna  Tyler,  he  being  first  sworn  duly  to 
administer  for  her  use  and  benefit,  then 
residing  at  Calcutta,  and  until  she  should 
duly  apply  for  and  obtain  probate  of  the 
will  to  be  granted  to  her,  and  that  Bell 
thereby  became  and  then  was  the  legal 
personal  representative  of  G.  Peter  Tyler 
in  England.  The  bill  tiien  stated,  that 
Anna  Tyler  had  possessed  the  personal 
estate  of  the  testator  to  a  very  large  amount, 
and  to  an  amount  much  more  than  sufficient 
to  answer  the  pkuntiffTs  demand  thereinafter 
mentioned,  af\er  paying  all  the  other  just 
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debts,  and  the  funeral  and  testamentary  ex- 
penses of  G.  Peter  Tyler,  and  that  she  had 
also  entered  into  the  possession  and  receipt 
of  the  rents  and  profits  of  his  real  estate, 
and  had  received  the  same  to  a  very  large 
amount,  and  that  she  had  paid  all  the  debts, 
and  funeral  and  testamentary  expenses 
of  6.  Peter  Tyler,  other  than  the  plaintiff's 
demand  in  this  suit.  The  bill  then  stated, 
that  Bell  had  also  possessed  the  personal 
estate  of  G.  P.  Tyler  in  this  country  to  some 
amount,  and  that  there  was  not  now,  and 
that  there  had  never  been  since  the  decease 
of  G.  Peter  Tyler,  any  creditor  of  G.  Peter 
Tyler  in  this  country,  except  the  plaintiff. 
.  The  bill  further  charged,  that  a  sum 
of  14,425/.  U.  \ld.  stock  in  the  3L  per 
cent,  consolidated  bank  annuities  was  then 
standing,  and  had  for  several  years  been 
standing  in  the  name  of  G.  Peter  Tyler, 
and  that  the  plaintiff  had  very  recently 
discovered,  as  the  fact  was,  that  Anna 
Tyler  had  directed  Bell  forthwith  to  sell 
out  the  stock,  and  to  transmit  the  money 
to  be  produced  by  such  sale  to  herself  in 
the  East  Indies.  And  that  Anna  Tyler 
had  given  a  sufficient  power  of  attorney  or 
other  authority  to  Bell  for  that  purpose, 
and  that  Bell  was  about  immediately  to 
eomply  with  the  direction  of  Anna  Tyler, 
and  unless  the  injunction  of  the  Court 
should  interpose,  the  stock  would  be  im« 
mediately  sold  out  by  Bell,  and  the  pro- 
duce forthwith  transmitted  to  Anna  Tyler 
'm  the  East  Indies,  and  that  thereby  the 
plaintiff's  demand,  and  his  remedy  against 
Anna  Tyler  and  Bell  respectively,  as  per- 
sona] representatives  of  G.Peter  Tyler,  and 
against  the  estate  of  G.  Peter  Tyler,  would 
be  greatly  endangered.  The  bill  then 
charged,  that  Anna  Tyler  and  Bell  ought 
to  be  restrained  by  injunction  from  trans- 
ferring or  selling  the  stock. 

The  bill  charged  that  Anna  Tyler  was 
residing  in  Bengal,  out  of  the  jurisdiction  of 
die  Court,  and  it  prayed  an  account  of  the 
personal  estate  of  Margaret  M.  Moscrop, 
possessed  by  Anna  Tyler,  or  by  G.  Peter 
Tyler,  in  his  lifetime,  or  by  both  or  either 
of  them,  or  by  any  person  or  persons  by 
the  order  or  for  the  use  of  both  or  either 
of  them;  and  that  one  moiety  thereof  might 
be  paid  to  the  plaintiff,  and  that  G.  Peter 
Tyler  might  be  declared  to  have  been  a 
trustee  for  the  plaintiff  of  one  moiety  of 


the  sum  of  26^,103  sicca  rupees^  and  of 
the  other  parts  of  the  personal  estate  of 
Margaret  M.  Moscrop,  possessed  or  re- 
ceived by  G.  P.  Tyler,  or  by  Anna  Tyler, 
with  the  privity  of  G.  P.  Tyler ;  and  that 
the  estate  of  G.  P.  Tyler  might  be  de- 
clared to  be  answerable  to  the  plaintiff  for 
the  same  ;  and  that  Anna  Tyler  and  Bell, 
as  personal  representatives  of  G.  Peter 
Tyler,  might  be  decreed  to  pay  the  same 
to  the  plaintiff,  and  if  Anna  Tyler  and 
Bell  should  not  admit  assets  of  G.  Peter 
Tyler,  then  chat  the  usual  accounts  might 
be  taken  of  the  estate  of  G.  P.  Tyler;  and 
for  an  injunction  to  restrain  Anna  Tyler 
and  Bell  from  selling  or  transferring  the 
sum  of  14,435/.  Is,  lid,  stock,  or  any 
other  stock  then  standing  in  the  name  of 
6.  Peter  Tyler,  and  from  receiving  the 
dividends  thereon. 

The  bill  prayed  process  against  Bell, 
and  also  against  Anna  Tyler,  when  she 
should  come  within  the  jurisdiction. 

The  Vice  Chancellor  granted  an  ex 
parte  injunction  in  the  terms  of  (he  prayer 
of  the  bill. 

The  defendant  Bell  then  demurred  to 
the  bill  upon  two  grounds,  first,  for  want 
of  equity ;  and  secondly,  because  no  per- 
sonal representative  of  Margaret  M.  Mos- 
crop, constituted  such  by  any  ecclesiastical 
court  in  this  country,  bad  been  made  a 
party  to  the  suit. 

Mr.  Pemberton  and  Mr.  James  Russell^ 
in  support  of  the  demurrer. — This  suit  is 
an  attempt  to  transfer  the  jurisdiction  from 
India,  where  the  parties  reside,  and  where 
the  transactions  have  all  taken  place  and 
the  property  is  situated,  to  this  country, 
and  to  litigate  the  question  in  the  absence 
of  all  the  substantial  parties.  The  bill 
seeks  an  account  of  the  personal  estate  of 
Margaret  Moscrop :  to  ascertain  this,  which 
consisted  wholly  of  her  share  of  William 
Moscrop's  estate,  it  will  be  necessary 
to  have  a  personal  representative  of  her 
father,  duly  constituted  in  this  country, 
a  party  in  this  suit:  without  such  a  person 
to  represent  his  estate,  no  such  account 
can  be  taken.  Again,  the  plaintiff  can 
only  be  entitled  to  the  residue  of  Marga- 
ret's estate,  after  payment  of  all  claims 
upon  it,  as  for  maintenance,  &c.  An  ac- 
count of  her  estate  is  asked,  and  must  be 
taken,  before  the  liability  against  G.  P.  Ty« 
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ler's  estate  clin  be  declared ;  yet  it  is  aisked 
to  take  this  account  in  the  absence  of  any 
person  to  represent  the  estate  of  Margaret. 
The  bill,  therefore,  is  clearly  demurrable 
for  want  of  parties. 

Lewis  V.  Gentle,  7  Law  J.  Rep.  Ch.  43. 

Logan  V.  Fair  lie,  Z  Sim.  &  Stu.  284  ; 
8.  c.  9  Law  J.  Rep.  Chanc.  15%. 

Lime  V,  Fair  tie,  2  Mad.  101. 
But  there  is  a  total  want  of  equity  as  against 
Bell,  the  personal  representative  in  this 
country  of  Mr.  Tyler.  The  allegations  of 
the  bill  do  not  shew  that  he  was  answerable 
for  the  receipts  of  his  wife,  or  any  sum 
whatever;  besides  which,  the  bill  states* 
that  Mrs.  Tyler,  the  administratrix  of 
Margaret,  has  in  her  hands  sufficient  assets 
of  Mr.  Tyler  to  satisfy  all  demands.  If 
the  demurrer  be  allowed  for  want  of  par- 
ties, the  defect  cannot  be  cured  by  amend- 
ment, and  therefore  no  liberty  to  amend 
should  be  giyen* 

Mr,  Tin$tey^  Mr.  Kindersley,  and  Mr. 
Craig,  contriL. — There  is  no  want  of  equity 
iq  this  case,  the  statements  of  the  bill,  ad- 
mitted as  they  are  by  the  demurrer,  shew 
that  Mr.  Tyler  became  liable  for  all  the 
property  of  Maria,  possessed  either  by  his 
wife  or  himself  during  the  coverture — 
Adair  v.  Shaw  (I).     Bell,  who  is  his  per- 
sonal  representative   in   this    country,  is 
therefore  liable  to  the  claims  of  the  plaintiff 
out  of  the  assets  of  Mr.  Tyler,  which  he 
possesses.   No  representative  of  Mr.  Mos- 
crop  is  necessary,  because  his  assets  were 
got  in,  and,  the  residue  being  ascertamed, 
two- thirds  are  stated  to  have  been  set 
apart.     The  plaintiff  seeks  to  charge  the 
estate  of  Mr.  Tyler  with  an  ascertained 
hqiiidated  sum  4  a  personal  representative 
of  Margaret  Moscrop  is  not  therefore  a 
necessary  party — Anderson  y.  Counter  (2); 
besides  which,  it  would  be  impossible  to 
obtain  letters  of  administration  here,  be- 
cause  she   never  possessed    property  in 
England — Attorney  General  v.  Dimond{S). 
If  the  demurrer,  for  want  of  parties,  should 
prevail,  the  plaintiff  will  of  course  be  en- 
titled to  liberty  to  amend,  and  he  may  then 
possibly  procure  letters  of  administration, 
and  state  them  by  way  of  amendment. 

(1)  1  Sch.  &  Lef.  243. 
(f)  «Myl.&K.  763. 

(5)  1  Cr,  fie  Jer.  356 ; ».  c.  9  Law  J.  R#p.  Exch.  90 ; 
1  Jyr^  S4a. 


ilfr.  PemherUnkj  in  reply .^*— In  Adaxr  ▼• 
Shaw,  the  administration  was  taken  out 
during  the  marriage,  and  with  the  hus- 
band's assent ;  here  the  administration 
preceded  the  marriage.  There  is  no  alle* 
gation,  that  afler  the  death  of  Tyler  his 
wife  did  not  still  retain  the  assets  of  Mr. 
Moscrop  in  specie :  if  she  did,  her  husband's 
estate  cannot  be  liable. 

The  Master  of  thb  Rolls — [af^er  stat« 
ing  the  case.] — Bell,  having  obtained  let- 
ters of  administration  to  G.  Peter  Tyler, 
with  his  will  annexed,  is  no  doubt  an 
accounting  party  to  all  persons  who 
have  claims  on  the  assets  of  G.  Peter  Ty- 
ler; and  it  is  not  the  mere  circumstance 
that  he  acted  as  the  attorney,  or  acted 
under  a  power  of  attorney,  for  Mrs.  Tyler#' 
that  will  exempt  him  from  all  obligations 
of  that  nature,  nor  has  it  in  the  least  de- 
gree been  argued  to  the  contrary  at  the 
bar.  In  this  state  of  things,  the  plaintiff 
files  his  bill ;  he  alleges  himself  to  be  one 
of  the  next-of-kin  of  Margaret  Moscrop, 
who  died  a  child  in  1804.  Her  estate 
consisted  of  a  share  of  the  estate  of  her 
father  Wm.  Moscrop ;  and  what  her  estate 
waS)  or  what  she  was  entitled  to,  can- 
not by  possibility  be  ascertained  with- 
out knowing  what  was  the  estate  of  Wm. 
Moscrop,  of  which  her  estate  was  a  share, 
and  no  more  than  a  share.  Now,  Anna 
Tyler,  who  was  the  widow  of  Moscrop, 
and  the  mother  of  Margaret  Moscrop,  is  the 
legal  personal  representative  of  both.  What 
does  this  bill  state,  and  what  does  it  ask  t 
The  bill  prays  an  account — ^[his  Lord- 
ship  here  stated  the  prayer  of  the  bill,  and 
the  allegations  of  the  bill]. 

Then  it  is  perfectly  clear  I  take  it,  from 
the  frame  of  this  record,  that  what  is  meant, 
when  it  is  asked  to  have  an  account  of  the 
persona]  estate  of  Margaret  Moscrop,  or  to 
have  an  account  of  that  which  she  is  enti- 
tled to  as  next-of-kin  of  Wm.  Moscrop,  is 
to  have  an  account  taken  of  his  estate,  and 
to  have  a  complete  account  taken  of  that 
which  was  her  estate.  Now,  the  first 
question  which  arises  here  is,  can  this  be 
done  in  the  absence,  in  this  country,  of  the 
legal  personal  representative  of  Margaret 
Moscrop?   1  certainly  am  a  good  deal  sur- 

Srised  at  the  sort  of  argument  that  has 
een  used  upon  this  subject.     I  take  it  tQ 
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be  perfectly  dear,  that  when  a  person  asks 
for  a  share,  an  undivided,  unaieertained 
share  of  the  personal  estate  of  any  indivi- 
dual whatever,  that  the  legal  personal  re- 
presentative of  the  person  whose  estate  is 
so  sought  to  be  divided,  must  be  brought 
before  the  Court ;  otherwise  those  inqui- 
ries, and  those  accounts  which  are  neces- 
sary to  be  prosecuted  for  the  purpose  of 
having  the  account  taken,  cannot  by  pos- 
sibility be  had  at  all.     I  conceive,  there- 
fore, that  there  really  can  be  no  doubt  but 
that  the  legal  personal  representative  of 
Margaret  Moscrop,  to  say  the  least  of  it  (it 
is  not  necessary  to  go  further  on  the  pre- 
sent occasion),  ought  to  be  a  party  to  the 
account,  which  is  here  sought  to  be  taken. 
The  next  question,  which  seems  to  arise, 
ia,  whether,  if  the  demurrer  be  allowed  on 
the   ground   that  proper  parties  are  not 
before  the  Court,  it  is  a  thing  of  course 
for  the  Court  to  give  leave  to  amend  the 
bill.  Now,  certainly,  it  has  become  a  mat- 
ter of  course,  where  a  cause  is  brought  to 
a  hearing,  and  there  appears  to  be  a  de- 
feet  for  want   of  parties,  to  let  the  case 
atand  over,  in  order  that  parties  may  be 
added  (4).    Probably  the  reason  of  that  is, 
that  very  expensive  proceedings   having 
taken  place   before  the  cause  has  been 
brought   to  a  hearing,  it  would  be  pro- 
ductive of  more  injury  to  the  parties  to 
send  them  out  of  court,  leaving  them  to 
come  again  in  a  perfect  state  of  the  record, 
than  to  let  it  stand  over  for  the  purpose  of 
making  an  amendment  to  that  effect.    But 
certainly  I  have  had  no  authority  produced 
to  me,  and  it  ia  new  to  me  to  hear  it  stated, 
that  when  a  demurrer  is  allowed,  it  ia  a 
matter  of  right  for  the  party  to  demand 
leave  to  amend  the  bill.     If  that  were  so, 
I  should  certainly  have  desired  to  have 
authorities  cited  for  that  proposition.  I  have 
had  no  authority  cited  at  all  for  that  pur- 
pose,    l^me  V.  FavrUe  seems  to  me  to  be 
quite  otherwise.   Sir  Thomas  Plumer,  who 
looked  into  these  matters  very  carefully, 
aaid,  '*that  in  a  case  like  that  which  was  be- 
fore him,  it  was  not  of  course  to  give  leave 
to  do  it."     Therefore  it  seems  to  be  neces- 
sary for  the  Court,  on  all  occasions  of  this 
sort,  to  consider  whether  the  case,  then  under 

(4)  See  Onge  v.  Truelock,  %  Moll.  31  \  Stafford  «. 
City  of  London,  1  P.  Wow.  4t^8;  Green  r.  Pole,  5 
Bro.P.C.  504. 


consideration,  is  a  ease  In  which  it  is  proper 
to  allow  an  amendment  to  take  place. 
Now,  if  the  demurrer,  for  want  of  equity, 
which  has  been  put  in  here,  were  to  be 
allowed,  there  would,  perhaps,  be  no  occa- 
sion to  consider  the  other  question.  If 
the  parties  desire  it,  I  will  certainly  give 
my  opinion  on  that  subject,  but  I  should 
not  choose  to  do  so  until  I  have  had  an 
opportunity  of  considering  in  detail  the 
case  before  Lord  Redesdale  of  Adair  v. 
Sheen.  I  do  not  say  therefore  anything 
upon  that  now,  although  I  am  very  willing 
to  do  so,  if  the  parties  desire  that  I  should, 
afler  the  decision  which  I  think  it  my  duty 
to  make  on  the  other  part  of  the  case. 

\Mr.  Pemhertan  said  he  thought  it  un- 
necessary to  consider  that  point/l 

Then  I  will  consider  whether  I  should 
give  leave  to  amend.  Is  it  a  proper  case 
in  which  the  Court  should  assist  the  plain- 
tiff in  prosecuting  this  suit?  Is  it  not 
perfectly  clear  that  the  whole  of  this  mat- 
ter must  of  necessity,  if  it  ever  is  to  be 
brought  to  a  rational  or  equitable  conclu- 
sion, be  prosecuted  in  the  East  Indies? 
There  alone  are  the  parties  who  are  ae- 
eountable;  there  alone  did  all  these  trans- 
actions, which  are  referred  to,  take  place. 
There  is  nobody  here  but  a  person,  who 
even  at  the  bar  is  considered  to  be  a  mere 
agent,  though,  in  point  of  fact,  he  is  the 
legal  personal  representative.  Now,  con- 
sidering it  to  be  utterly  impossible  in  prac- 
tice to  prosecute  this  suit  fairly  and  equi- 
tably against  Mr.  Bell,  who  is  the  person 
responsible  here,  I  do  not  think  it  is  a  case 
in  which  the  Court,  if  the  Court  has  a  dis- 
cretion, ought  to  give  leave  to  amend;  and 
without  deciding  the  demurrer  for  want  of 
equity,  it  may  be  material  to  notice  that  it  is 
said,  that  Mr.  Tyler  is  responsible  not  only 
for  a  breach  of  trust,  but  is  responsible 
for  all  sums  of  money  which  may  have 
been  received  by  his  wife  in  her  cbaraeCer 
of  representative.  Be  it  so  for  a  moment, 
that  he  ia  responsible  during  hts  \i€e  for 
such  sums  of  money  as  she  may  have  had 
iin  her  power.  He  dies ;  she  becomes  his 
legal  personal  representative.  And  it  ia 
stated  upon  the  record,  that  she,  in  the 
character  of  his  legal  personal  representa- 
tive, has  in  her  hands  assets  of  his,  after 
payment  of  all  other  debts,  more  than 
enough  to  pay  this  claim:  so  that  whatever 
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he  wiiB  rMponsible  for— ^in  respect  of  her 
receipts,  or  in  respect  of  the  breach  of 
trust,  if  there  was  a  breach  of  trust, — she, 
being  his  legal  personal  representative,  has 
now  the  means  of  satisfying  it,  because 
she  has  it  in  her  hands.  The  only  answer 
made  to  that  is,  that  she  has  refused  to 
account :  I  think  that  is  not  a  sufficient 
answer  to  the  objection ;  and  the  demurrer 
for  want  of  parties  must  be  allowed, 
without  giving  liberty  to  amend. 
The  plaintiff  appealed  from  this  decision. 

Jan.  21,  ft5, — Mr.  Tinney  htid  Mr.  Craig^ 
in  support  of  the  bill,  argued  as  before, 
and  urged,  that  the  objection,  for  want  of 
parties,  might  be  cured  before  the  hear- 
ing ;  Mrs.  Tyler  might  come  within  the 
jurisdiction,  or  might  voluntarily  appear,  or 
she  might  be  served  with  process,  under  the 
2&  3  Will.  4.  c.  38,  and  4  &  5  Will.  4.  c.  82. 

[The  Lord  Chancbllor. — ^That  statute 
has  been  found  inoperative,  because  you  can* 
not  bring  a  party  into  contempt  under  it.] 

Metcalfe  v.  MHcalfe^  1  Keen,  74 ;  s.  c. 
5  Law  J.  Kep.  (N.s.)Chanc.  340. 

Jackson  V.  Forbes^  %  Cr.  &  Jer.  382 ;  s.  c. 
1  Law  J.  Rep.  (n.s.)  Exch.  149. 

Lwneden  v.  Fraser^  1  Myl.  &  Cr.  589 ; 
S.C.  onle,  p.  81. 

Auomey  General  v.  Dimond^  1  C.  &  J* 
356 ;  s.  c.  9  Law  J.  Rep.  Exch.  90. 

Humphrey  i  v.  Hnmphreyif  3  P.  Wms.  S6 1  • 

FeUr,  iMimdge^  Bar.  319 — were  cited. 

The  SolieiUir  General  and  Mr.  James 
Rmesettf  contriL. 

The  Lord  Cbahcbllor — [after  stating 
the  charges  in  the  bill  and  the  prayer]. — 
Now,  from  this  it  is  not  very  clear,  whether 
it  is  intended  to  pray  for  an  account  of  the 
estate  of  Margaret  Maria  against  Mrs. 
Tyler,  as  her  representative,  before  or 
since  the  coverture ;  but  it  is  clear  that,  as 
to  the  half  of  the  262,103  sicca  rupees,  and 
of  the  other  personal  estate  of  Margaret 
Maria  Moscrop,  possessed  during  the  co« 
verture,  the  plaintifT  proceeds  against  the 
estate  of  Mr.  Tyler  only.  It  is  with  the 
latter  part  alone  that  Mr.  Bell  has  any 
thing  to  do.  The  allegation  most  favour- 
able for  the  plaintiff  is,  that  in  1814  Mr. 
Tyler,  or  Mrs.  Tyler  with  his  concurrence, 
received  the  262,103  sicca  rupees   from 


Willilun  Fairlie.  Suppose  he  received  it, 
and  afterwards  died,  and  his  representa** 
tive  afterwards  repaid  it  to  the  personal 
representative  of  Margaret  Maria  Mos- 
crop, would  not  his  estate  be  discharged? 
But  this  the  bill  alleges  was  done,  by 
alleging,  that  Mrs.  Tyler  has  sufficient 
of  his  estate  to  pay  what  he  owed  to 
the  estate  of  Margaret  Maria  Moscrop, 
of  which  she  is  representative :  that  is, 
Mrs.  Tyler,  who,  as  the  representative 
of  Margaret  M.  Moscrop,  is  the  creditor, 
being  also  the  executrix  of  Mr.  Tyler 
the  debtor,  has  retained  the  debt.  If 
this  be  not  payment,  how  can  it  be 
paid? — who  is  to  receive  it?  The  bill 
alleges,  that  Mr.  Tyler  became  a  trustee 
for  the  plaintiff,  but  no  facts  are  stated  to 
justify  this  statement — no  conversion  of 
the  262,103  sicca  rupees  is  stated,  or  any 
division  of  it  between  Mrs.  Tyler  and  the 
plaintiff,  but  the  whole  of  it  is  treated  as 
part  of  the  estate  of  Margaret  Maria 
Moscrop.  Suppose  the  bill  had  alleged 
that  Mr.  Tyler  had  appointed  some  other 
person  his  executor,  and  that  such  executor 
had,  after  his  death,  paid  to  Mrs.  Tyler^ 
as  the  administratrix  of  Margaret  Maria 
Moscrop,  what  Mr.  Tyler  had  received  of 
that  estate,  could  the  plaintiff  have  de- 
manded payment  out  of  the  estate  of  Mr» 
Tyler  ?  Certainly  not.  Suppose  there  had 
been  two  administrators,  or  two  executors, 
of  Margaret  Maria  Moscrop,  and  that  one 
had  died,  and  the  bill  had  alleged  that  the 
representative  of  the  deceased  executor  had 
accounted  with  the  surviving  executor  for 
all  the  estate  which  his  testator  had  re- 
ceived. This  is  a  common  allegation,  to 
avoid  the  necessity  of  making  the  executor 
of  a  deceased  executor  a  party.  Assum- 
ing, therefore,  Mr.  Tyler's  estate  to  have 
been  liable  for  all  that  had  been  received 
during  the  coverture,  it  is  no  longer  liable 
if  the  administratrix  of  Margaret  Maria 
Moscrop  has  received  back  all  that  he  had 
received,  llie  plaintiff  argues,  that  Mr. 
I'yler  was  debtor  to  him,  and  he  must 
argue,  that  he  did  not  pay  the  supposed 
debt  to  the  administratrix  of  Margaret 
Maria  Moscrop  :  for  this  there  is  no  foun- 
dation. He  may  have  been  debtor  to  the 
estate  of  Margaret  Maria  Moscrop,  but 
the  bill  alleges,  that  such  debt  has  been 
paid.     Is  that  estate  to  pay  it  over  again  f 
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If  that  could  be  so,  tben  Mr.  Tyler's  lega^^ 
lees,  if  there  had  been  any  other  than  hta 
wife,  might  sue  her  in  Calcutta,  and  she 
would  discharge  herself  by  shewing,  that 
she  retained  so  much  to  pay  what  Mr.  Ty- 
ler owed  to  Margaret  Maria  Moscrop's 
estate :  and  then  they  might  sue  Mr.  Bell  in 
this  country,  and  he  might  be  ordered  by 
the  Court  to  pay  the  same  sum ;  that  is, 
Mr.  Tyler's  estate  would  pay  the  debt 
twice.  By  Mrs.  Tyler's  receiving  assets 
of  Mr.  Tyler,  sufficient  to  pay  what  he 
had  received  of  Margaret  Maria  Moscrop's 
estate,  the  whole  of  that  estate  is  at  home 
in  the  hands  of  the  administratrix  of  Mar- 
garet Maria  Moscrop.  If  the  plaintiff  can- 
not establish  upon  his  statement  that  Mr. 
Tyler  owed  the  debt  to  him,  and  not  to 
the  estate  of  Margaret  Maria  Moscrop,  he 
must  fail  upon  his  own  shewing*  There 
is  no  allegation  to  make  Mr.  Tyler's 
estate  debtor  to  any  one,  except  the  state- 
ment that  he,  or  Mrs.  Tyler  with  his  con- 
currence, received  the  262,103  sicca  ru- 
pees ;  and  that  is  accompanied  by  a  state- 
ment, that  he,  by  his  will,  put  into  the 
hands  of  the  representative  of  Margaret 
Maria  Moscrop  more  than  sufficient  to  pay 
that  sum,  and  all  that  is  due.  The  plain- 
tiff insists,  that  Mr.  Tyler's  executor  must 
administer  the  estate  of  which  his  wife  was 
administratrix,  and  must  pay  the  balance 
to  those  beneficially  entitled,  and  cannot 
be  discharged  by  payment  to  the  repre- 
sentative of  that  estate,  for  this  there  is 
no  ground.  The  decree  in  Adair  v.  Shaw 
discharges  the  estate  of  the  husband  of  an 
administratrix  from  so  much  of  the  intes- 
tate's estate»  as  after  his  death  came  to 
his  widow,  the  administratrix,  though  re- 
ceived by  him  during  the  coverture.  In 
this  case,  the  bill  alleges,  that  the  whole  of 
what  the  husband  had  received  during  the 
coverture,  has  since  his  death  come  in  the 
form  of  assets  to  the  hands  of  the  widow 
(the  administratrix),  and  yet  the  plaintiff 
prays  that  the  husband's  estate  may  pay 
the  whole,  and  this  without  bringing 
any  personal  representative  of  the  estate 
of  the  intestate  before  the  Court,  that  estate 
being  unadministered  and  unascertained, 
as  it  must  depend  upon  the  account  of 
another  estate,  that  of  William  Moscrop, 
also  unadministered,  and  of  which  also  there 
is  no  representative  before  the  Court.  The 


allegation  in  the  bill,  that  Mrs.  Tyler  in 
out  of  the  jurisdiction,  and  the  prayer  of 
process  against  her,  when  she  shall  come 
within  the  jurisdiction,  are  of  no  avail,  for 
she  is  not  a  passive  party  in  whose  absence 
the  Court  can  proceed,  but  she  is  a  party 
in  whose  absence  no  decree  can  be  made  : 
it  was  said,  however,  that  Mrs.  Tyler  may 
appear  before  the  hearing,  and  that  her  ap- 
pearance would  make  the  suit  complete  as 
to  parties;  and  this  was  attempted  to  be 
supported  by  contending,  that,  as  Mai^a- 
ret  Maria  Moscrop  had  no  property  in 
this  country,  (which,  however,  does  not 
appear,)  the  administration  in  Calcutta  was 
not  only  sufficient,  but  the  only  administra- 
tion that  could  be  obtained,  the  Ecclesias- 
tical Courts  granting  letters  of  administra- 
tion only  of  property  within  their  jurisdic- 
tion. Again,  it  is  asked,  that  liberty  may 
be  given  to  amend,  in  order  to  obtaiQ 
this  very  administration,  so  alleged  to  be 
improper  and  incapable  of  being  granted. 
This,  proposition  assumes,  that  if  Mrs. 
Tyler  were  to  appear,  the  suit  would  be 
perfect  as  to  parties,  without  any  letters  of 
administration  in  this  country*  That  an 
estate  cannot  be  administered  in  the  ab- 
sence of  the  personal  representative,  and 
that  such  personal  representative  must  ob- 
tain his  right  to  represent  the  estate  from 
the  Ecclesiastical  Courts  of  this  country,  has 
never  before  l^een  doubted.  The  cases  of 
Tmrtonv.  Flower  i4f\  Atkinf  y.  SmUk(5), 
Swift  V.  Swift {6\  The  Attorney  Generals, 
CockerilKj),  Lowe  v.  Fatrlie^  and  Loganv. 
Fair  lie,  all  proceed  upon  this,  that  the  Courts 
of  this  country,  for  the  security  of  pro- 
perty, will  not  administer  the  estate  of  a 
person  deceased  in  the  absence  of  the  per- 
son authorised  to  represent  it,  and  that 
they  look  only  to  the  judgment  of  the 
Ecclesiastical  Courts  of  this  country  in 
granting  probate  or  letters  of  administra- 
tion, to  ascertain  who  are  so  authorised  ; 
and  it  is  immaterial  what  Ecclesiastical 
Court  in  this  country  has  granted  probate 
or  letters  of  administration,  provided  the 
state  of  the  property  was  such  as  to  give  it 
jurisdiction.  How  is  this  rule  affected  by 
the  case  of  The  Attorney  Generals*  Dimondt 

(4)  3  P.  Wma.  369. 

(5)  «  Atk.63. 

(6)  1  B.  &  Beat.  9t6. 

{?)  1  Price,  164,  tod «79« 
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which  only  decided  that  probate  daty 
imposed  lipon  the  amoant  of  property  for 
or  in  respect  of  which  probate  was  granted, 
was  not  payable  upon  property  which  was 
in  France  at  the  time  the  probate  was 
granted?  But  did  that  case  decide  that  the 
executor  was  not  entitled  to  administer  such 
property  ?  If  so,  then  as  that  case  decides 
that  property  coming  into  this  country  after 
the  death  does  not  make  any  alteration  in 
the  probate  necessary,  though  it  be  assets, 
there  would  be  no  person  competent  to  ad- 
nioister  it,  or  capable  of  acquiring  autho- 
rity for  that  purpose.  But,  that  such  is 
not  the  case,  is  proved  by  another  case  in 
the  same  volhme,  In  re  Ew€n{fi\  in  which 
an  executor,  under  similar  circumstances, 
was  ordered  to  pay  legacy  duty  upon  pro- 
perty in  the  foreign  funds,  although  such 
funds  formed  no  part  of  the  property  for 
or  in  respect  of  which  his  probate  had  been 
granted.  In  Jackson  y.  Forbes ^  the  will 
had  not  been  proved  in  this  country,  but 
the  case  had  proceeded  on  the  assumption 
that  it  had.  Anderson  v.  Counter  was 
cited  for  the  appellant.  It  is  difficult  to 
reconcile  what  is  there  attributed  to  the 
Court  with  the  facts  of  the  case.  Sir  John 
Leach  thought  that  an  English  representa- 
tive was  not  necessary,  because,  he  says, 
"  the  estate  cannot  be  administered  in  this 
suit."  And  yet,  as  against  Chubley's  estate, 
it  was  a  creditor's  suit  for  payment  of  what 
bad  become  due  from  him  as  executor  in 
India  of  the  original  testator.  It  is  difficult 
to  reconcile  this  with  what  has  been  said 
by  the  same  Judge  in  Logan  v.  Fairlie,  I 
am  of  opinion,  that  the  objection  for  want 
of  parties  is  good ;  and,  being  of  that  opi- 
nion, if  the  bill  had  stated  a  case  for  relief 
^nst  the  defendant  Bell,  permission  to 
amend  would  have  been  much  of  course, 
hut  as  I  am  of  opinion  that  the  plaintiff 
has,  by  his  statement,  put  himself  out  of 
court  as  to  any  claim  against  the  estate  of 
Mr.  Tyler,  it  would  be  strange  if  the  prac- 
tice of  the  Court  should  make  it  impera- 
tive on  the  Court  to  give  leave  to  amend, 
^en  it  is  said,  that  a  bill  is  never  dis- 
missed for  want  of  parties,  nothing  more 
is  meant,  than  that  a  plaintiff  who  would 
he  entitled  to  relief  if  proper  parties  were 
before  the  Court,  shall  not  have  his  bill 

(8)  1  Cr.  &  Jer.  151. 


dismissed  for  want  of  them,  but  shall  have 
an  opportunity  afifbrded  of  bringing  them 
before  the  Court :  but  if,  at  the  hearing, 
the  Court  sees  that  the  plaintiff  can  have 
no  relief  under  any  circumstances,  is  it 
bound  to  let  the  cause  stand  over,  that  the 
plaintiff  may  add  parties  to  so  hopeless  a 
record?  There  must  be  a  discretion  in  the 
Court,  and  the  cases  of  Lowe  v.  Fair/ie  and 
Lewis  v.  Gentle,  prove  that  such  discretion 
has  been  exercised.  In  the  exercise  of 
that  discretion,  I  think  that  the  Master  of 
the  Rolls  in  this  case  properly  refused 
permission  to  amend.  Lumtden  v.  Eraser 
was  cited  as  conclusive  of  the  plain- 
tiff's right  to  amend.  The  slightest  atten- 
tion to  that  case  will  shew  that  it  has 
no  tendency  to  support  any  such  proposi- 
tion. The  Vice  Chancellor  had  allowed  a 
demurrer  for  want  of  parties,  and  given 
leave  to  amend.  The  plaintiff  appealed, 
and,  of  course,  did  not  object  to  the  liberty 
to  amend ;  nor  did  the  defendant  do  so,  but 
the  plaintiff  contended,  that  the  demurrer 
ought  not  to  have  been  allowed,  because,  if 
the  absent  parties  were  made  defendants, 
they  might  demur  for  multifariousness ;  to 
which  the  Court  observed,  in  substance, 
that  such  an  argument  by  the  plaintiff  could 
not  avail,  as  it  only  proved  that  he  had  so 
erroneously  constructed  his  suit  as  to  make 
it  open  to  objection  either  for  want  of 
parties,  or  for  multifariousness.  I  am  of 
opinion,  that  this  bill  is  clearly  defective 
for  want  of  parties,  and  that  the  case  stated 
is  such  as  to  make  it  impossible  to  obtain 
any  relief  upon  this  bill  against  the  defen- 
dant Bell,  and  that  the  plaintiff  therefore 
ought  not  to  have  leave  to  amend.  The 
appeal  must  therefore  be  dismissed  with 
costs. 


V.C.      \ 
arch  8.  J 


March 


SMITH  V,  SMITH. 


Legticy —  Construction, 

A  testator  bequeathed  property  to  his  wife 
for  Ufe,  and  after  her  death,  for  all  the  tes* 
tator*s  children  who  might  be  then  livings  in 
equal  shares^  and  among  the  survivors  of 
them^  in  case  of  the  death  of  any  of  them  in 
the  life  of  the  wife  without  leaving  issue ; 
and  there  was  a  proviso,  that  in  case  any  of 
the  children  should  die  in  the  life  of  the  wife. 
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and  ghouid  heme  left  issue^  meh  is$9te  shtmld 
take  the  share  whach  the  parent  would  kaoe 
taken  if  then  living : — JVeU,  that  the  iseue 
of  a  child  of  the  testator ^  who  woe  alive  at 
the  date  of  the  wtl^  but  died  in  the  lifetime 
of  the  testator f  wtu  entitled  to  a  share  of  the 
trust  fund. 

George  Smith,  by  his  will,  dated  the 
29th  of  November  1814,  devised  and  be-> 
qaeathed  his  residuary  real  and  personal 
estate  to  trustees,  in  trust  to  sell  and  in- 
vest the  proceeds,  and  stand  possessed  of 
them,  in  trust  for  his  wife  for  her  life,  and 
after  her  decease  for  all  and  every  his 
children  who  might  be  then  living,  share 
and  share  alike,  (the  shares  of  such  of  them 
as  should  have  then  attained  twenty-one 
to  be  paid  within  three  months  after  her 
decease,  and  the  shares  of  the  others  to  be 
paid  oh  their  attaining  that  age^)  or  unto 
and  amongst  the  survivors  or  survivor  of 
them,  in  case  of  the  death  of  any  of  them 
in  the  lifetime  of  his  said  wife,  and  without 
leaving  lawful  issue ;  and  there  was  a  pro- 
viso in  the  will,  that  in  case  any  of  the 
testator's  said  children  should  happen  to  die 
in  the  lifetime  of  his  wife,  and  should  have 
left  issue,  then  that  sudi  issue  should  have 
such  share  or  shares  of  the  said  trust  pre* 
raises,  as  his,  her,  or  their  deceased  parent 
or  parents  would  have  had  under  his  will 
if  living. 

The  testator  died  in  1820,  leaving  seven 
children.  Another  of  his  children,  Wil- 
liam Smith,  was  alive  at  the  date  of  the 
will,  but  died  in  the  lifetime  of  the  testator, 
leaving  one  son. 

The  testator's  widow  died  in  January 
1827,  and  a  petition  was  now  presented  by 
the  seven  children  for  a  distribution  of  the 
trust  fund  among  themselves.  The  son  of 
William  Smith,  on  the  other  hand,  insisted, 
that  the  fund  ought  to  be  divided  into  eight 
parts,  and  one  of  those  parts  paid  to  him. 

Mr.  Knight  and  Mr.  Chandless,  for 
the  seven  children  of  the  testator,  cited 
IVaugh  V.  JVaugh  (1),  and  Thomhill  v. 
ThdrnhiU  (2).  In  Tytherleigh  v.  Harben 
(3),  the  children  did  not  take  by  substitu- 
tion, but  by  virtue  of  an  original  gift. 

(1)  «M.&K.41. 
.    («>  4  M»(l.  377. 

(3)  6  Sim.  3€9  ;  ».  e.  5  Law  J.  Rep.  (n.8.)  Cbanc. 
15. 


Mr.  Jacohf  contra. 

Mr.  Girdiestont  for  other  parties. 

The  VicB  Chancellor  was  of  opinion 
that  the  case  which  bad  happened  was  pro- 
vided for  by  the  words  of  the  will,  and 
therefore  decided  that  the  fund  was  to  be 
divided  into  eight  equal  parts,  and  that  the 
child  of  William  Smith  was  entitled  to  one 
such  part. 

AVc — Id  Wanghv.  Wangh,  a  testator  bequeathed 
certain  stock  to  traatees,  in  trust  fat  hia  nephew 
John  Wangh,  for  his  lift ;  and.  after  hie  deceaae.  in 
the  event,  which  happened,  of  hia  dying  without 
leaTiDg  iiaue,  in  tniat  for  all  the  brothers  and  aiaters 
of  the  said  John  Wangh,  who  should  be  liring 
at  his  death,  and  the  ch^dren  then  living  of  any  of 
hie  brotheta  and  aiaiera  who  aboaid  have  pro- 
▼iooaly  died,  eqaally  to  be  divided  among  such  bro- 
thers and  sisters  sad  children,  but  ao  that  the 
children  of  auch  deoeaaed  brother  and  siater  should 
tske  only  the  share  which  their  parent  would  have 
taken  if  living,  which  was  to  be  equally  divided 
among  auch  cbildrsn* 

Thequeation  was,  whether  the  only  chi  Id  of  a  brother 
of  John  Waagh.  who  was  dead  at  the  making  of  the 
will,  was  entitled  to  her  father'a  ahare  under  the 
bequest  The  child  of  the  decesaed  brother  was 
mentioned  aa  a  legatee  in  the  will,  and  described  aa 
the  daughter  of  the  teatator'a  late  nephew,  Alexan- 
der Waagh. 

The  Master  of  the  Rolls  bald,  tiiat  the  child  of  the 
deoeaaed  brother  waa  entitled.— l2oMi,  June  S8, 1853. 


.} 


GILES  V.  GILES. 


v.c. 

April  6 
Legacy — Construction. 

A  testator  having,  at  the  date  of  his  mllf 
several  sons^  but  one  daughter  only,  but  having 
had  one  other  daughter^  who  had  died^  leao- 
isig  issue,  bequeathed  the  residue  of  his  per" 
sonal  estate  to  trustees,  in  trust  for  all  Ms 
children  who  should  be  living  at  the  death  of 
his  wife,  in  equal  shares ;  and  if  any  '*  suck'' 
children  should  be  deceased  b^ore  his  wife^ 
leaving  issue,  then  the  issue  were  to  take  the 
portion  of  their  parent ;  and  the  wUl  con* 
tained  a  proviso,  that,  until  the  portion 
thereby  provided  for  any  of  the  children  of 
his  satd  sons  or  "  daughters,**  who  might  haoe 
died  before  their  mother,  should  be  payable, 
the  trustees  might  apply  the  interest  cf  their 
expectant  portion  for  their  maintenance. 

Held,  that  the  iss%ie  of  the  daughter  who 
died  before  the  making  tfthe  will,  were  enlt- 
tied  to  the  share  which  their  mother  would 
have  taken  if  she  had  been  still  living. 
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George  Giles,  by  his  will,  dated  the 
30th  of  January  1836,  beqileathed  as  fol* 
lows : — "  And  as  to  all  the  rest  aod  residue 
of  my  personal  estate  and  efiects  whatso- 
ever and  wheresover,  I  give  and  bequeath 
the  same  unto  (trustees),  in  trust  for  all  and 
every  the  children  and  child  of  my  body 
living  at  the  time  of  the  decease  of  my  dear 
wife,  equally  to  be  divided  between  or 
amongst  such  children  (if  more  than  one) 
share  and  share  alike,  aa-tenants  in  com* 
mon ;  and,  if  any  such  children  or  child 
thaU  he  deceased  before  my  said  mfe^  and 
such  children  or  child  shall  have  issue  of 
their,  his,  or  her  body  lawfully  begotten, 
then  (he  children  or  child  of  such  my  son 
or  daughter  shall  be  entitled  to  the  por- 
tion of  such  my  son  or  daughter  who  may 
be  deceased  before  the  decease  oi  my  said 
wife,iapon  tbeir  attaining  the  age  of  twenty- 
one  years.  Provided  always,  that  until 
the  portions  hereinbefore  provided  for  any 
of  the  said  children  of  my  said  sons  or 
daughters  who  may  have  died  before  tbeir 
mother,  shall  become  vested,  it  shall  be 
lawful  for  the  trustees  or  trustee  for  the 
time  being  to  apply  the  interest  of  the 
portion  to  which  such  children  may  be  en- 
titled in  expectancy  towards  their  mainte- 
osDce  and  educaticm*" 

The  testator  died  in  February  1836, 
leaving  surviving  him  three  sons  and  one 
dsQgbter,  who  were  alive  at  the  date  of  his 
will.  He  had  had  one  other  child,  a  dangh* 
ter,  who  had  died  before  the  date  of  the 
will,  leaving  five  children,  who  claimed  the 
share  to  which  their  mother  would  have 
been  entitled  if  she  had  survived. 

ilfr.  Bacon  appeared  for  the  plain'tiff. 

Mr.  Wigram  and  Mr.  EvanSf  for  the  sur- 
viving children  of  the  testator,  cited — 
JVaugh  V.  Waugh,  %  Myl.  &  K.  41. 
ThomhMv.  ThomhiU,  4  Mad.  377. 
Ckrisiopherson  v.  Naylor^  1  Mer.  320. 
BfUter  V.  Ommaney,  4  Russ.  70 ;  s.  c.  6 

Law  J.  Rep.  Chanc.  &4. 
Mr,  Jacob  and  Mr,  Bogers,  for  the  chil- 
dren of  tesutor's  deceased  daughter,  cited 
Tytherleish  v.  Uarben^  6  Sim.  3^9 ;  s.  c. 

5  Law  J.  Rep.  (n.s.)  Chanc.  15. 
Bone  V.   Cook,  M*Clel.  168;  s.c.  13 

Price,  332. 
Smith  V.  Smith,  V.C.  March  8, 1 837  (1). 
(1)  Sm  thiB  praeeding  case. 
New  Sbries,  VI.— -Chano. 


The  ViCB  Ghakcblioe. — In  Tytherletgh 
V*  Harben,  the  bequest  was  made  concur- 
rently to  the  children  and  the  issue  of 
such  of  them  as  should  be  dead.  In  fVantgh 
V.  Waugh,  the  issue  of  the  deceased  child 
tvere  to  take  substitutionally. 

This  case  is  quite  different  from  the 
common  class  of  cases.  The  question  is, 
whether  the  special  language  of  this  will 
does  not  give  an  interest  to  the  children  of 
the  deceased  daughter.  The  testator  had 
at  the  date  of  his  will  one  daughter  only, 
and  in  the  parta  of  the  will  which  precede 
the  residuary  bequest,  there  is  no  mention 
of  his  daughter  or  of  any  of  his  sons  except 
Edward,  whom  he  appoints  one  of  the 
trustees.  The  testator  then  bequeaths  the 
residue  in  trust  *'for  all  and  every  the 
children  and  child  of  my  body  living  at  the 
time  of  the  decease  of  my  dear  wife,  equally 
to  be  divided,"  &c.  Now,  if  that  stood 
alone,  no  question  could  have  arisen ;  biK 
then  the  testator  proceeds,  "  and  if  any 
SttcA  children  or  child  shall  be  deceased 
before  my  said  wife,"  &c. — [His  Honour 
read  through  the  bequest,  and  also  the  pro- 
viso for  maintenance].  I  looked  from  the 
beginning  of  the  will  to  see  whether  there 
had  been  any  prior  mention  of  sons  and 
daughters,  to  which  we  could  refer  the 
subsequent  phrases,  ''such  children  or 
child,"  and  "  my  said  sons  or  daughters ;" 
but  there  is  nothing  to  enable  tlie  Court 
to  affix  any  other  meaning  to  these  expres- 
sions, than  is  conveyed  by  the  words  be- 
fore used,  namely,  *'  children  and  child." 
But  the  first  bequest  applied  only  to  such 
children  as  were  living  at  the  death  of  his 
wife,  and  yet  the  gift  over  is  to  the  issue  of 
'*such"  children,  (that  is,  children  then 
living,)  on  the  supposition  of  those  same 
children  having  died  previously.  He  also 
provides  for  the  issue  of  his  sons  or 
''daughters/' when  he  had  but  one  daugh- 
ter ;  and  it  is  more  natural  to  suppose 
that  the  testator  had  in  his  mind  the  re- 
membrance of  the  child  who  had  died, 
more  than  he  could  have  the  antici- 
pation of  a  future  child  who  might  be  a 
daughter.  This  language  is  very  inacc«* 
rate ;  but  it  appears  to  me  that  the  testa- 
tor  has  made  a  provision  in  terms  for  the 
issue,  as  well  of  the  daughter  who  had 
died  before  the  will,  as  of  any  other  son  or 
daughter  who  might  thereafler  die. 

SA 
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I  decide  this  case  without  infringing  on 
any  rule  which  has  been  laid  down ;  for 
it  appears  to  me,  that,  looking  at  the  lan- 
guage of  this  case,  and  the  circumstances 
altogether,  the  testator  adverted  as  much 
to  the  children  of  the  daughter  who  had 
died,  as  to  the  children  of  any  other  daugh- 
ter ;  and,  I  think,  the  issue  of  the  deceased 
daughter  are  entitled  to  her  share. 


M.R.  ^ 
July  13, 14,  > 
:     1836.       3 


WHATTON  V,  CRADOOCK. 


Computation  of  Interest  —  Practice  — 
Mortgage, 

In  a  Jttit  for  administering  an  estate,  on 
referring  it  hack  to  the  Magter  to  compute 
subsequent  interest  on  a  mortgage,  the  rule 
is,  to  compute  interest  on  the  principal  only, 
and  not  on  the  aggregate  previously  found 
due;  but,  in  enlarging  the  time  in  aforeclo* 
sure  smt,  the  Court  imposes  terms  on  the 
mortgagor. 

This  was  a  bill  to  carry  the  trusts  of  a 
will  into  execution,  and  for  the  sale  of  the 
real  estates.  It  had  been  referred  to  the 
Master  to  ascertain  what  incumbrances 
th«re  were  on  the  estate.  He  found  1,200/. 
due  to  T.  Faulkner,  for  principal  on  a  mort- 
gage, and  315/.  for  interest,  making  toge- 
ther 1515/.;  the  estates  were  sold,  and 
the  purchase-money  paid  into  court.  On 
further  directions,  it  was  referred  back 
to  the  Master  to  compute  subsequent  in- 
terest ;  and  the  question  was,  whether  it 
ought  to  be  computed  on  the  1,200/.  or 
on  1,515/. 

Mr,  John  Romilly,  for  T.  Faulkner,  cited 
Bickham  v.  Cross  ( 1 ). 

Mr,  Pemberton,  contra. 

Mr,  Wilbraham  and  Mr,  Russell  for 
other  parties. 

July  14. — The  Master  of  the  Rolls, 
[after  disposing  of  another  point  in  the 
tfause,  continued]— As  to  the  other  question, 
I  find  that  the  rule  has  varied.  From  an  early 
period  it  was  considered  that  the  Master's 
Ireport,  finding  the  interest  due  on  a  mort- 
gage debt,  made  that  interest  principal, 

(1)  t  Vei.Ben.  471. 


and  that  if  payment  was  delayed,  interest 
was  to  be  computed  from  the  date  of  the 
report  upon  the  aggregate  amount  of  the 
principal,  previous  interest,  and  costs ;  and 
on  enlarging  the  time  for  payment  of  what 
was  found  due  to  the  mortgagee  on  his  bill 
of  foreclosure,  the  course  was,  to  give  him 
interest  on  the  whole  sum  previously  found 
due  for  principal,  interest,  and  costs.  This 
was  held  to  be  the  practice  by  Lord  Hard- 
wicke,  in  the  case  of  Bickham  v.  Cross, 
cited  by  Mr.  Romilly,  though  that  case 
was  attended  by  peculiar  circumstances  not 
stated  in  the  report;  and  the  same  rule 
was  admitted  in  Perkyns  v.  Baynton  (2),  a 
case  before  Lord  Thurlow.  The  case  of 
a  mortgage  in  that  respect  is  distinguished 
by  Lord  Loughborough,  in  Creuze  v.  HuU" 
ter  (3),  from  an  annuity  or  debt  not  bear- 
ing  interest ;  and  in  Turner  v.  Turner  {4\ 
Sir  Thomas  Plumer,  recognizing  this  rule 
as  to  a  mortgage,  distinguishes  the  case  of 
a  mortgage  from  a  bond  debt,  in  which 
latter  case  he  held  that  interest  upon  the 
aggregate  amount  of  principal  and  interest 
could  not  be  given*  But  tbe  practice  is 
now  different,  and  the  time  for  paying  what 
is  found  due  on  the  mortgage  is  enlarged 
upon  payment  of  the  interest  and  costs 
found  due ;  it  is  then  referred  back  to 
compute  subsequent  interest  on  the  prin- 
cipal only,  and  the  subsequent  costs  are 
directed  to  be  taxed.  The  rule  has  varied, 
but  at  all  times  there  has  been  a  distinction 
between  a  decree  for  sale  for  payment  of 
incumbrances  according  to  their  prior ities, 
and  a  decree  for  foreclosure.  Thus  Lord 
King,  in  Neal  v.  the  Attorney  General{5\ 
refused  to  give  interest  upon  the  whole 
sum  reported  due  for  principal,  interest, 
and  costs,  to  a  prior  against  a  subsequent 
incumbrancer,  but  without  prejudice  if 
there  should  be  a  surplus.  So  in  Harris 
V.  Harris  (6),  Lord  Hardwicke  recognized 
the  distinction  between  the  case  of  a  fore- 
closure and  a  decree  for  sale.  And  in 
cases  of  this  nature,  where  the  amount  of 
principal  and  interest  due  upon  a  mortgage 
has  been  found  by  the  Master's  report, 
and  it  has  been  referred  back  to  the  Mas- 

(«)  .1  Bro.  C.C.  574» 

(3)  2  Vet.  jun.  159. 

(4)  1  Jac.  &  Walk.  47. 

(5)  Mosely,  846. 
^  (6)  3  Atk.  7«t. 
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ter  to  compute  subsequent  interest,  it  has 
been  the  practice  for  many  years  past  to 
compute  such  subsequent  interest  upon 
the  principal  only. 

In  foreclosure  suits  howeyer,  where  a 
day  for  payment  is  stated  in  the  decree,  the 
Court  imposes  terras  on  enlarging  the 
time  (7). 


M.R. 

Dec.  20,     ^     PARTINOTOM  V.  BAILEY. 

1836. 


3 


Parties — Pleading — JuBgment. 

The  assignor  of  a  judgment  is  a  necessary 
party  to  a  suit  by  the  assignee  respecting  t^, 
although  a  power  of  attorney  to  sue  is  con^ 
tmned  in  the  assignment, 

I 

ilfr.  Pemberton  made  a  preliminary  ob- 
jection to  this  case  being  argued,  the  as- 
signor of  a  judgment,  which  was  the  sub- 
ject of  this  auit,  not  being  before  the  Court. 
He  cited  Cathcart  v.  Lewis  (I). 

Mr,  Temple  and  Mr,  Parker,  contr^. — 
The  assignor  of  the  judgment  need  not  be 
before  the  Court,  for  he  has  given  the 
plaintiff  a  power  of  attorney,  authorizing 
him  to  commence  any  proceedings,  and  to 
use  his  name  in  any  way  that  he  may  think 
fit.  They  cited  Brace  v.  Harrington  (2) 
and  Edney  v.  Jewell{S), 

The  Master  of  the  Rolls. — The  per« 
son  having  the  legal  estate  must  be  before 
the  Court,  and  I  cannot  make  any  order 
in  his  absence.  The  power  of  attorney 
does  not  dispense  with  his  presence. 


CRAWSHAT  V.  THORN- 
TON. 


Interpleader — Principal  and  Agent — 
Demurrer, 

The  right  to  compel  an  interpleader  ex^ 
ists  only  in  cases  where  the  whole  rights  of 
the  defendants  can  be  properly  determined 

(7)  See  Braere  v.  Wharton*  7  Sim.  483. 
(l)  1  Vt«.juD.  463. 
(?)  «  Atk.  235. 
(S)  6  Mad.  165. 


by  a  litigation  between  themselves;  but  if 
the  plaintiff  in  an  interpleader  suit  has  tn- 
curred  to  one  of  the  defendants  a  personal 
obligation,  independent  of  the  questions  6e- 
tween  the  defendants  themselves,  he  has  no 
right  to  compel  them  to  interplead. 

Foreign  iron  was  deposited  by  R,  with  C, 
in  a  bonded -warehouse ;  an  order  was  after* 
wards  brought  to  C,  signed  by  R,  for  the 
delivery  of  the  goods,  but  not  stating  to  whom 
they  were  to  be  delivered ;  a  verbal  message 
to  deliver  the  iron  to  T,  was,  however,  left 
at  the  time.  Subsequently,  (upon  the  appli- 
cation of  T,J  C,  after  communication  with 
R,  made  an  entry  in  his  books  of  the  transfer 
of  the  goods  into  T*s  name,  and  wrote  also 
to  T,  acknowledging  that  the  iron  was  held 
at  his  disposal,  D,  afterwards  claimed  the 
iron,  insisting  that  R.  had  deposited  the  iron, 
as  his  agent.  Both  claimants,  D,  and  7*, 
subsequently  brought  actions  of  trover  against 
C,  and  C,  fled  a  bill  of  interpleader.  The 
Court  (confirming  the  decision  of  the  Court 
below)  allowed  a  demurrer  to  this  bill,  on 
the  ground,  that  by  the  letter  written  by  C, 
to  T,  C,  had  entered  into  such  a  personal 
obligation  to  T,  as  gave  him  a  right  against 
C,  independently  of  the  question  of  title,  and 
that  the  case  was  consequently  not  a  proper 
subject  for  interpleader, 

A  defendant  who  has  not  demurred,  is  not 
entitled  to  be  heard  on  the  argument  of  the 
demurrer  of  another  defendant,  nor  to  have 
his  costs  of  appearing,  although  he  has  been 
served  with  the  order  for  setting  down  the 
appeal,  and  been  applied  to  by  the  plaintiff 
to  consent  to  have  it  advanced, 

,A  report  of  this  case,  when  it  came  be- 
fore the  Vice  Chancellor,  will  be  found  in 
4  Law  J.  Rep.  (n.s.)  Chanc.  177. 

The  plaintiffs  appealed  from  his  Ho- 
nour's decision,  and — 

Mr.  Maule  and  Mr.  G.  Richards  sup* 
ported  the  appeal,  and  cited — 

Ogle  V.  Atkinson,  5  Taunt.  759. 
Cotter  V.  the  Bank  of  England,  $  MiK 
.  &  Sc.  180;  s.  c.  2  Law  J.  Rep.  (n.s.) 

C.P.  158. 
Stonard  v.  Dunkin,  %  Campb.  344. 
OosUng  V.  Bimie,  7  Bing.  346 ;  s.  c.  9 

Law  J.  Rep.  C.P.  105. 
Heane  v.  Rogers,  9  B.  &  C.  586 ;  s.  c. 

7  Law  J.  Rep.  K.B.  285. 
Hawes  v.  Watson,  2  B.  &  C.  541  ;  s.  c. 
2  Law  J.  Rep.  K.B.  83. 
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CASES  IN  CHANCBRY: 


The  Stratford  and  Moreton  Railway 

Company  ▼.  Stratum^  2  B.  &  Ad.  518; 

8.  c.  9  Law  J.  Rep.  K.B.  268. 
NickoUon  V.  KnowleSf  5  Mad.  47. 
Smith  V.  Hammond,  6  Sim.  10. 
RoberU  v.  0/?t%,  9  Price,  269. 
Langiton  v.  Boyhton,  2  Ves.  jun.  101. 
Stevenson  v.  Anderson,  %  Ves.  &  Bea. 

407. 
Zofre  V.  ...-_,  8  Mad.  277. 
Morley  v.  Thompson,  S  Mad.  564,  note 

in  index. 
Pearson  v.  Cardon,  4  Sim.  S18  ;  a.  c. 

2  Ruaa.  &  Myl.  606. 
Coop^  V.  De  Tastet,  1  Tam.  177. 
Vinerls  Ahr,  tit.  *  Enterpleader,'  N.  16* 
Mason  V.  Hamilton,  5  Sim.  19. 
jRo^CT*!  V.  Pitcher,  0  Taunt.  202. 

ilfr.  Jacob,  Mr,  Wigram,  Mr.  GirdU" 
stone,  sen.,  and  Mr,  Q.  S.  Wilson,  appeared 
for  the  defendants,  in  support  of  the  de- 
murrer ;  and  cited— 

Adamson  v.  Jertis,  4  Bing.  66 ;  s.  c.  5 

Law  J.  Rep.  C.P.  68. 
Mitchell  ¥•  Hayne,  2  Sim.  &  Stu.  68. 
Braddick  ▼.  Smith,  2  Mo.  &  Sc.  151 ; 
s.  c.  9  Bing.  84 ;  1  Law  ),  Rep.  (m.s.) 
C.P.  154. 
Slingsby  v.  Boulton,  1  Ves.&  Bea.  884. 
Belcher  v.  Smkh,  9  Bing.  82 ;  a.  c  1 
Law  J.  Rep.  (ii.s.)  C.P.  167. 

January  18,  1887. — The  Loed  Cuak* 
cicLLOB. — ^This  was  an  appeal  from  an 
order  of  the  Vice  Chancellor,  who  allowed 
the  demurrer  of  the  defendant  H.  S. 
Thornton.  The  bill  was  a  bill  of  inter- 
pleader against  Thornton  and  Pavel  Dani- 
lofT — [His  Lordship  stated  the  material 
parts  of  the  bill]. 

The  case  made  by  a  bill  of  interpleader 
must  be,  that  the  rights  claimed  by  the  de- 
fendants can  be  wholly  determined  by  liti- 
gation between  them,  and  that  the  plaintiff 
IS  not  liable  to  either  of  the  defendants  in 
any  way,  except  with  regard  to  the  title  of 
the  property  in  question.  If  either  of  the 
defendants  has  any  claim  at  law  against 
the  plaintiff  on  any  personal  liability  un- 
connected with  the  question  of  the  title  to 
the  property,  that  claim  cannot,  of  course, 
be  settled  by  litigation  between  the  defen- 
dants, and  that  would  be  no  case  for  a  bill 
of  interpleader.  A  person  may  subject 
himself  to  personal  liability  on  account  of 


property,  from  mia-statements  made  by 
the  apparent  owner  of  it,  from  which  lia- 
bility a  court  of  equity  will  relieve  him, 
but  still  it  may  not  be  a  fit  subject  for  an 
interpleading  suit,  inasmuch  as  the  claim 
to  relief  arises  from  an  engagement  entered 
into  with  one  of  the  defendants,  with 
which  the  other  defendant  had  nothing  to 
do.  In  this  case,  if  the  transfer  of  the 
iron  into  Thornton's  name,  in  the  plaintiff's 
books,  and  their  letter  to  him  of  the  8th 
of  March  1884,  should  be  held  sufficient 
to  procure  for  him  a  judgment  in  an  action, 
whether  Messrs^  Raikes  had  or  not  a  legal 
right  to  deal  with  the  property  as  tliey 
did,  by  ordering  such  a  transfer  to  Thorn- 
ton, how  could  the  question,  whether 
Messrs.  Raikes  had  such  a  right  or  not| 
be  a  subject  of  interpleader  between 
Thornton  and  Daniloff?  They  would 
have  no  question  in  common  between  them. 
They  might  both  obtain  verdicts,-~l>anUoff 
upon  proving  that  he  was  entitled  to  the 
iron,  and  Thornton,  upon  ahewing  that 
Messrs.  Crawshay  had  become  personally 
liable,  by  their  dealing  with  him,  without 
reference  to  the  question  of  title.  The 
Court  will  not  deprive  Thornton  of  any 
right  he  has  against  Messrs.  Crawshay, 
without  substituting  some  other  form  of 
litigation,  by  which  he  may  avail  himself 
of  such  right,  and  that  could  not  be  done 
in  any  litigation  between  him  and  Daniloff. 

It  was  contended  for  the  plaintiffs,  that 
this  case  would  be  ruled  by  the  cases  of 
bailment,  but  those  cases,  if  in  their  favour, 
would  not  be  decisive;  because  there, 
there  is  no  personal  undertaking,  and  no 
right  of  action  except  from  the  legal  con- 
sequences of  the  bailment. 

Hawes  v.  Watson  decides  that  Thornton 
may  have  a  right  against  the  plaintiffii  from 
their  own  acts,  independently  of  the  ques- 
tion whether  Daniloff  is  entitled  to  the 
iron  ;  and,  as  this  right  cannot  be  made  a 
subject  of  litigation  between  the  defen- 
dants, why  should  it  be  taken  away  from 
Thornton  by  an  injunction  ? 

Interpleader  at  law  was  where  there  was 
a  joint  bailment  by  both  claimants,  and 
interpleader  in  equity  was  where  there 
were  two  or  more  persons  claiming  the 
same  debt  or  duty.  The  rule  is,  that  a 
tenant  cannot  bring  interpleader  against 
his  landlord,  or  an  i^ent  against  his  prin* 
cipal ;  and  it  is  no  exception  to  this  rule. 
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that  a  tenant  or  agent  may  file  a  bill  of  in* 
terpleader,  where  the  landlord  or  principal 
has  created  some  interest  in  another  per- 
son,  because  there  the  second  claim  is  oc- 
casioned by  the  act  of  the  person  entitled 
to  the  debt  or  duty,  and  that  creates  an 
equity  in  the  party  from  whom  the  debt  or 
duty  is  due. 

His  Lordship  then  referred  to  the  cases 
of  Niekolson  y.  Knonlet^  Cooper  ▼.  De 
Toiiei,  Pearton  ▼.  Cordon;  and  Mown  v. 
HamiUon;  and  observed,  with  regard  to 
Pearum  ▼.  Cardan^  that  there  must  be 
some  mistake  in  supposing,  as  stated  in 
the  report,  that  the  Vice  Chancellor  decided 
that  it  was  a  case  of  interpleader,  because 
"  there  was  a  claim  made  under  a  para- 
mount title,"  and  that  Lord  Brougham,  in 
his  judgment,  affirming  that  case,  which 
he  decided  on  its  peculiar  merits,  referred 
to  the  established  rule  as  above  stated: 
and  that  with  regard  to  Mason  v.  HamiUou^ 
the  question  was  chiefly  as  to  costs,  and 
that  there  was  not,  in  that  case,  any  deal- 
ing between  the  bailee  and  the  person  who 
claimed  in  opposition  to  the  plaintiff,  which 
gave  rise  to  any  independent  right  against 
him. 

Appeal  diemiesed. 

Sir  W.  Home  and  Mr.  E.  F.  Sidehoiiom, 
appeared  for  the  defendant  Daniloff,  who 
had  not  demurred,  but  who  had  been  served 
with  the  order  for  setting  down  the  appeal, 
and  had  been  applied  to  by  the  solicitor  of 
the  plaintifis,  for  his  consent  to  have  it 
advanced.  Daniloff  had  taken  no  part  in 
the  discussion  before  the  Vice  Chancellor. 

The  Lord  Chancellor  held,  that  no 
counsel  for  Daniloff  were  entitled  to  be 
heard  on  the  demurrer ;  and  also  decided, 
on  giving  his  judgment,  that  they  should 
not  have  their  costs  of  appearing. 


V.C. 
Jan 


.C.      > 
.  30.  S 


GRANT  V,  UIBBER.T. 


Practice. — Process — Order  to  appear — 
1  WiU.  4.  c.  36. 

Where  a  defendant  had  absconded  to  avoid 
urvicej  and  his  first  and  only  abode  in 
England  war  the  hotel  at  which  he  stopped 
two  days  before  he  set  joi/,  such  hotel  was 


held  to  he  his  **  usual  abode  within  thirty 
days  next  before  his  absenting,'*  within  the 
meaning  of  the  act  1  Will,  4.  c.  36.  #.  3, 
and  an  order  for  him  to  appear  was  directed 
to  be  pMishedin  tlte  parish  church  tn  which 
such  hotel  was  situate. 

One  of  the  defendants  in  this  suit  had 
gone  to  the  West  Indies,  and  it  sppeared 
that  he  had  left  England  to  avoid  being 
served  with  a  subpoena  to  appear.  He 
usually  resided  in  Scotland,  but  during  the 
two  days  which  preceded  the  day  on  which 
he  set  sail  he  was  staying  under  a  feigned 
name,  at  Lovegrove's  hotel,  BlackwalK 
where  his  wife  snd  family  had  arrived  a 
few  weeks  before.  He  had  no  other  abode 
in  this  country.  The  vessel  sailed  on  the 
9th  of  November,  and  as  the  bill  had  been 
filed  only  three  or  four  days  before,  the 
plaintiff  had  been  unable  to  serve  him  with 
a  subpoena  to  appear,  although  he  had 
made  every  exertion  to  do  so. 

A  motion  was  now  made  on  behalf  of 
the  plaintiff  under  the  1  Will.  4.  c.  36.  s.  3. 
(1),  that  the  Court  would  make  an  order 
directing  and  appointing  the  defendant  to 
appear. 

The  question  was,  whether  the  circum- 
stance of  the  defendant  stopping  two  days 
at  the  hotel  at  Blackwall,  rendered  that 
place  his  *'  usual  abode,"  within  the  mean- 
ing of  the  act. 

Mr.  Knight  and  Mr.  G.  Richards^  in 
support  of  the  motion. 

The  Vice  Chahgbllor  held,  that  the 
case  was  within  the  act,  and  granted  the 
application,  directing  the  order  to  be  pub- 
lished in  the  parish  church  of  the  parish 
in  which  the  hotel  at  Blackwall  was  situate. 

(1)  By-  tbia  saetion  it  is  proWded,  tbit  where 
there  is  just  ground  to  believe  that  a  defendsnt, 
who  lias  beeo  Bervtrd,  but  has  not  caoaed  bis  appear- 
ince  to  be  duly  entered,  baa  gone  out  of  the  realm 
or  otherwise  absconded,  in  order  to  aroid  being 
lerred  with  the  process  of  die  Conrt,  the  Court  may 
make  an  order  directio|^  such  delendsnt  to  appear 
at  a  certain  day ;  and  the  section  directs,  "  That 
a  copy  of  such  order  shall,  within  fourteen  days 
after  soch  order  made,  be  inserted  in  the  hondon 
Omutte,  and  published  on  some  Lord's  day  imme- 
diately after  Divine  Service  in  the  parish  church  of 
the  parish,  where  such  defendant  made  his  usual 
abode  within  thirty  days  next  before  such  his  sb- 
eenting,"  &c.  ;  and  such  order  is  to  be  posted  up 
is  therein  mentioned. 
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CASES  IN  CHANCERY  : 


Feb!^  18,'  20.}      ^^"^^''s  ^-  ^<>^«^T- 
Trustee — Auditor. 

A  testator  devised  and  bequeathed  real 
and  personal  estate^  which  produced  a  consi^ 
derable  annual  income,  to  trustees,  on  certain 
trusts,  which  would  necessarily  continue  dur» 
ing  several  years ;  and  he  appointed  A, 
auditor  of  his  real  estate  during  the  con- 
tinuance of  the  trusts,  and  directed  his 
trustees  to  pay  to  A.  a  proper  annual  remu- 
neration,  with  power  to  the  trustees,  in  case 
of  A,  refusing  or  becoming  incapable  or  «n- 
willing  to  act  as  auditor,  to  appoint  another 
auditor ;  and  he  directed  the  trustees  to  sub- 
mit their  accounts  to  the  auditor  once  in 
every  year,  A  bill  was  fled  by  the  auditor 
to  have  the  benefit  of  this  appointment  ;-— 
Held,  that  A,  being  able  and  willing  to  per- 
form the  duties  of  auditor,  and  not  having 
been  guilty  of  any  misconduct,  could  not  be 
removed  by  the  trustees;  and  a  reference  was 
ordered  to  the  Master  to  fix  the  amount  of 
his  remuneration. 

Sir  Corbet  Corbet,  bart.,  by  his  will, 
dated  the  Idth  of  December  1822,  made  a 
general  devise  of  his  real  estates  (subject 
to  certain  charges  therein  mentioned)  to 
three  trustees  upon  trust  to  receive  the 
rents,  &c.,  which  amounted  '  to  about 
14,000/.  p^r  annum,  and  invest  them  in 
government  securities  of  Great  Britain, 
and  eventually  to  apply  them  in  paying 
off  all  the  mortgages  and  incumbrances  on 
the  estates,  which  amounted  altogether  to 
above  140,000/.;  and  subject  to  these 
trusts,  the  testator  settled  the  estates  on 
Richard  Corbet,  in  strict  settlement.  By 
a  codicil,  dated  the  ^8th  of  December 
1822,  the  testator  created  some  further 
charges  on  the  estates,  and  concluded  as 
follows : — 

"  And  I  appoint  William  Williams,  esq., 
barrister-at-law,  an  auditor  of  the  accounts 
of  my  said  real  estates  during  the  execution 
of  the  trusts  of  my  said  will,  for  payment 
of  incumbrances,  legacies,  and  annuities, 
and  not  longer ;  and  I  direct  my  trustees 
for  the  time  being,  to  pay  the  said  William 
Williams,  esq.,  such  annual  remuneration 
as  is  usual  for  auditors  to  have  and  receive. 
And  in  case  the  said  William  Williams,  or 
any   subsequent  auditor,  shall   refuse   to 


accept  of  such  office,  or  become  incapable 
or  unwilling  to  exercise  the  duties  thereof, 
I  request  my  trustees  for  the  time  being, 
to  appoint  a  barrister  of  known  judgment 
and  integrity,  to  be  the  auditor  of  my  said 
accounts,  for  which  I  direct  them  to  allow 
him  such  remuneration  as  aforesaid.  And 
I  direct  my  trustees  for  the  time  being,  to 
balance  their  accounts  annually,  and  to 
submit  them  once  in  every  year,  with  the 
proper  vouchers,  to  the  inspection  of  such 
auditor  for  the  time  being." 

The  testator  died  shortly  after  the  date 
of  his  codicil,  and  the  trustees  thereupon 
took  upon  themselves  the  execution  of  the 
trusts  of  the  will.  In  1 882,  one  of  them 
declined  to  act  further  in  the  trusts,  and  a: 
new  trustee  was  duly  appointed  in  his 
place.  At  the  first  meeting  of  the  trustees, 
Mr.  Williams  consented  to  accept  50/.  per 
annum,  as  a  remuneration  for  the  trouble 
of  auditing,  but  he  afterwards  applied  to 
the  trustees  for  a  larger  sum,  which  they 
refused  to  allow  him.  The  trustees  did  not 
draw  up  regular  annual  accounts  as  directed 
by  the  will,  but  they  submitted  to  the  au- 
ditor one  such  account,  from  Lady-day 
1828  to  Lady-day  1824,  which  he  examin- 
ed and  signed;  and  they  also  submitted  a 
subsequent  account,  in  which  the  totals 
were  not  brought  forward,  but  which  he 
also  signed  in  pencil,  as  examined  on  the 
22nd  of  July  1831.  Mr.  Williams  made 
several  applications  to  the  trustees  to  be 
furnished  with  more  regular  accounts,  but 
such  accounts  were  not  submitted  to  him  ; 
and  differences  having  arisen  between  him 
and  the  trustees,  he  received  in  June  1834 
a  letter  from  the  trustee  who  was  last  ap- 
pointed, stating  that  it  was  not  the  inten- 
tion of  the  trustees  again  to  require  him 
to  audit  the  accounts,  and  that  they  should 
appoint  another  auditor. 

Under  these  circumstances,  Mr.  Williams 
filed  a  bill  on  the  22nd  of  July  1834, 
against  the  trustees  of  the  will,  praying 
that  they  might  be  decreed  to  lay  their 
accounts  of  their  receipts  and  payments  in 
respect  of  the  trust  estates,  not  yet  audited, 
before  the  plaintiff,  and  that  they  might  be 
ordered  to  pay  him  the  proper  and  usual 
remuneration  for  his  auditing  the  accounts 
from  time  to  time  ;  and  also  prayed  for  a 
reference  to  fix  such  remuneration;  and 
that  the  defendants  might  be  restrained 
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from  appointing  any  other  person  audi- 
tor. 

The  defendant  who  had  written  the 
letter  of  dismissal  to  the  plaintiff,  stated 
in  his  answer,  that  the  person  who  had 
been  employed  as  steward  from  1825  to 
IS33  had  never  given  his  accounts  to  the 
trustees,  and  that  they  were  therefore 
unable  to  make  up  complete  accounts 
to  lay  before  the  plaintiff:  and  they  also 
stated,  that  the  plaintiff  had,  without  the 
privity  of  the  trustees,  and  by  collusion 
with  the  steward,  examined  and  passed 
some  of  his  accounts  which  contained  erro- 
neous items;  and  that  on  an  arbitration 
agreed  on  to  settle  the  claims  of  the  trus- 
tees and  the  steward  respectively,  against 
each  other,  which  had  become  the  subjects 
of  two  actions  at  law,  the  trustees  had  been 
obliged  to  admit  these  accounts,  and  the 
trust  estate  had  been  thus  injured  by  the 
remissness  of  the  plaintiff;  that  the  trus- 
tees had  therefore  determined  on  removing 
him  from  his  office  of  auditor,  which  they 
contended  they  were  empowered  to  do. 

Some  payments  had  been  made  to  Mr. 
Williams  for  his  services  as  auditor,  but 
notamounting  altogether  to  50/.  per  annum. 

Mr.  Knightf  Mr,  Jacobs  and  Mr.  Duch^ 
worth,  for  die  plaintiff,  contended,  that  as 
the  office  of  auditor  was,  in  this  case,  an 
office  of  a  beneficial  character,  and  as  the 
plaintiff  had  been  expressly  appointed  to 
it  by  the  testator,  therefore  the  trustees  of 
the  will  had  no  power  to  remove  him,  so 
long  as  he  was  able  and  willing  to  perform 
the  duties  of  auditor — Hibbert  v.  Hib' 
beri{l). 

Mr.  Wigram  and  Mr.  Q.  Richards  ap- 
peared for  one  of  the  trustees  who  had 
taken  no  part  in  the  removal  of  the  plain- 
tiff, and  who  considered  that  his  conduct 
as  auditor  had  been  quite  free  from  any- 
thing improper. 

Sw  William  Home  and  Mr.  Teed,  for 
the  last  appointed  trustee,  insisted,  that 
this  case  was  different  from  the  case  of  a 
consignee,  as  in  Hibbert  v.  Hibbert,  since 
the  auditor  has  nothing  to  do  with  the 
estates  ;  that  as  the  trustees  had  the  ma- 
nagement of  the  estates  intrusted  to  them, 
they  had  the  same  power  of  removing  the 
auditor,  as  of  removing  a  bailiff  or  steward ; 
that  the  plaintiff  had  been  guilty  of  neg- 

(1)  S  Mar.  681. 


ligence,  in  not  requiring  the  accounts  of 
the  trustees  to  be  regularly  laid  before 
him,  and  that  therefore  a  good  case  was 
made  out  for  his  removal. 

The  Vice  Chancellor  said,  that  as  the 
testator  had  desired  in  his  codicil  that  Mr. 
Williams  should  be  tlie  auditor,  and  had 
directed  a  proper  remuneration  to  be  given 
to  him,  it  was  evident  he  intended  that  he 
should  derive  some  benefit  from  the  office 
to  which  he  appointed  him :  that  Mr.  Wil- 
liams had  as  clear  a  right  to  retain  that 
office,  and  to  receive  a  proper  remunera- 
tion from  it,  as  the  trustees  had  to  act  in 
the  management  of  the  estate,  or  the  lega- 
tees under  the  will  to  receive  their  legacies. 
His  Honour  then  referred  to  the  state- 
ments respecting  the  proceedings  of  Mr. 
Williams  in  inspecting  the  accounts  of  the 
steward,  and  stated  that  there  was  not  the 
slightest  ground  for  imputing  any  impro* 
per  conduct  to  Mr.  Williams ;  he  therefore 
decided  that  the  plaintiff  was  entitled  to 
be  continued  as  auditor,  and  ordered  a  re- 
ference to  the  Master  to  fix  what  would 
be  a  proper  remuneration;  and  gave  all 
parties  their  costs  out  of  the  estate. 

Note. — See  Lawless  o.  Shaw,  Ca.  Temp.  Sog.  154 ; 
an  appeal  in  which  case  has  heen  heard  by  the 
HouM  of  Lords,  and  now  stands  for  judgment. 


v.c. 

March 


.7.} 


CLAY  V.  PENNINGTOX. 


Legacy — Parent  and  Child — Trust. 

A  testator  bequeathed  certain  personal 
property  to  trustees,  in  trust  for  A.  for  life, 
and  after  her  death,  for  the  children  of  the 
testator's  brother,  and  their  lawful  issue,  in 
equal  shares: — Held,  that  the  trust  fund  was 
distributable  among  all  the  issue  of  the  bro- 
ther  of  every  degree,  who  were  living  at  the 
death  of  A,  per  capita. 

The  share  (amounting  to  about  \%0l.) 
belonging  to  one  of  the  issue,  who  was  a 
minor,  ordered  on  petition  to  be  paid  to  the 
father  of  the  minor,  in  payment  of  the  ex- 
penses  of  his  outfit  to  India,  which  expenses 
the  father,  who  was  in  straitened  circum' 
stances,  had  borrowed  money  to  defray. 

John  Dixon,  by  his  will,  dated  the  2l8t 
of  May  1800,  gave  part  of  the  residue  of 
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his  personal  estate  to  trustees,  in  trust  for 
the  benefit  of  his  daughter,  Elizabeth  GoflF, 
for  her  life,  and  after  her  death,  without 
issue  (in  the  events  which  happened)  unto 
the  children  of  his  brother,  Benjamin 
Dixon,  and  their  lawful  issue,  in  equal 
shares  and  proportions,  or  unto  such  of 
them  as  should  make  and  prove  their  right 
to  the  satisfaction  of  his  said  trustees, 
within  two  years  next  after  the  first  notice 
thereof,  to  be  given  in  the  London  Gazeiie; 
such  notice  to  be  given,  as  therein  directed, 
during  six  months  next  after  the  death  of 
his  said  daughter. 

The  testator's  brother,  Benjamin,  had 
five  children,  three  of  whom  died  before 
the  date  of  the  will ;  the  other  two  children 
survived  the  testator,  but  died  in  the  life- 
time of  Elizabeth  Goff,  at  whose  death 
there  were  living  grandchildren  and  great- 
grandchildren of  Benjamin  Dixon;  and  a 
question  was  raised,  at  the  hearing  of  the 
cause  in  March  1 835,  as  to  which  of  the 
iisue  of  Benjamin  were  entitled  to  a  share 
of  the  trust  fund. 

The  Vice  Chajtckllok  decided,  that 
the  children  of  Benjamin  Dixon,  and  the 
lawful  issue  in  every  degree  of  each  such 
child  (whether  such  children  survived  the 
testator  or  not)  who  were  living  at  the  time 
of  the  death  of  Elizabeth  GofT,  were  to 
take  the  trust  fund  per  capita. 

The  persons  entitled  to  shares  in  this 
fund  were  thirty-five  in  number,  and  the 
amount  of  each  share  was  under  120/. 
A  petition  was  now  presented  by  several 
of  the  parties  for  payment  of  their  shares, 
and,  among  others,  by  one  of  the  parties 
who  was  a  minor,  and  his  father ;  and  their 
petition  prayed,  that  the  share  of  the  minor 
might  be  paid  to  his  father  on  account  of 
the  expenses  he  had  incurred  in  the  outfit 
of  his  son,  who  had  gone  to  India  as  a 
eadet,  the  circumstances  of  the  father 
being  such  that  he  had  been  obliged  to 
borrow  the  money  which  was  necessary  for 
this  purpose. 

Mr,  Gvrdlestone  appeared  for  the  peti- 
tioners, and  Mr.  EUUt  Mr.  Teed^  and  Mr, 
Torriano  for  other  parties. 

The  Vice  Chancellor  made  the  order. 


V.C. 


.rj 


COGSWELL  V.  CHAPMAN. 


March 

Will — Construction. 

A  testator  devised  a  copyhold  estate  to  Ins 
mfe  for  life^  and  after  her  decease  he  de* 
vised  one  half  thereof  unto  and  equally  he^ 
tween  all  his  first  cousins,  or  the  lawful  issue 
of  any  or  either  of  them  who  might  be  dead^ 
as  tenants  in  common. 

Held,  that  the  first  cousins  of  the  testator 
living  at  his  death,  and  the  issue  in  every 
degree  of  his  first  cousins  who  were  then  deadt 
were  to  take  in  equal  shares  per  capita. 

Thomas  Pierce,  by  his  will,  dated  the 
7th  of  December  1824,  devised  certain 
copyhold  estate  to  his  wife  for  life,  and 
after  her  decease  he  devised  one  half  part 
thereof  unto  and  equally  between  all  hit 
first  cousins,  or  the  lawful  issue  of  any  or 
either  of  them  who  might  he  dead,  to  hold 
to  them*  their  executors,  administrators, 
and  assigns  for  ever,  as  tenants  in  eommoDt 
and  not  as  joint  tenants :  and  he  gare  the 
other  half  part  to  the  first  cousins  of  his 
wife,  or  their  issue,  in  the  same  manner. 

The  testator  died  in  September  1829, 
and  his  widow  in  March  1884. 

The  testator  had  had  seven  first  consiost 
of  whom  five  were  dead  at  the  date  of  the 
will ;  one  died  after  that  time,  but  in  the 
life  of  the  testator,  and  one  only  survived 
him.  All  the  six  who  died  before  the  tea* 
tator  left  issue  living  at  his  death.  The 
bill  was  filed  by  the  first  cousin  who  sur- 
vived the  testator,  to  have  the  rights  of  the 
parties  under  this  will  decided  by  the 
Court. 

Mr.  GirdlesUme  appeared  for  the  plaia- 
tiff ;  and  Mr.  Wray,  Mr.  PuUer^  and  Mr. 
Duckworth,  for  different  defendants*  being 
either  children  or  grandchildren  of  the  de- 
ceased first  cousins. 

The  queations  raised  were«  whether  the 
surviving  first  cousin  was  exclusively  en- 
titled :  if  not,  then  whether  granddiildren, 
as  well  as  children  of  the  deceased  first 
cousins,  were  entitled  under  the  word  '^is- 
sue;"  and  lastly,  whether  the  devisees 
were  to  take  per  capita  or  per  stirpes* 
Freemam  v.  Parsley  {I )  was  cited. 


(i)  S  Ves.  4tl* 
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The  Vice  Crancbllor. — I  think  that 
the  first  cousin  who  was  living  at  the  death 
of  the  testator,  and  all  the  issue  of  those 
first  cousins  who  were  then  dead,  are  the 
persons  to  take  the  first  moiety:  and  it 
appears  to  me,  that  the  words  which  create 
a  tenancy  in  common  between  the  objects 
of  the  devise,  are  not  applicable  in  any 
other  wa^  than  to  all  the  persons  who  are 
to  take.  The  first  cousin  must  therefore 
take  per  capita  with  the  issue  of  those  first 
cousins  who  died  before  the  death  of  the 
testator,  and  left  issue  living  at  his  death. 
The  interest  in  remainder  vested  at  the 
death  of  the  testator  in  the  first  cousin 
who  then  was  alive,  and  in  the  then  living 
descendants  of  every  degree  of  every  first 
cousin  who  was  then  dead. 

A  similar  order  was  made  respecting  the 
other  moiety  which  was  devised  to  the 
wife's  first  cousins  and  their  issue. 


M.R. 

Jan 


.R.     > 

.  19.  S 


WOOD  V,  cox. 


Practice. — Staying  Proceedings  pending 
an  Appeal. 

The  sale  of  a  house  suspended,  pend' 
ing  an  appeal,  on  payment  of  the  costs  of 
the  application,  and  of  tlie  advertisements, 
^c. 

This  case  is  reported,  5  Law  J.  Rep. 
(k.s.)  Chanc.  361,  as  JVade  v.  Cox. 

Mr.  KtndersleyznAMr.  Williamson  moved 
to  stay  the  sale  of  a  house,  which  formed 
part  of  the  property,  until  the  appeal  to  the 
Lord  Chancellor,  which  was  pending,  had 
been  decided. 

Mr.  Pemberton  and  Mr.  Bigg,  contrii. 

The  Mastbb  of  the  Rolls  made  the 
order,  on  payment  of  the  costs  of  the  ap- 
plication, and  on  in^lemnifying  the  estate 
from  the  costs  incurred  in  advertisements, 
&c. 


L.C. 

Nov.7,12,15,2«,25,i 

1836. 

Feb.  16,  18,  24, 

1837. 


In  re  ludlow 

CHARITIES. 
MR.  LECHMERE 

Charlton's  case. 


New  Sf.ribb,  VL~Chan& 


Jurisdiction  —  Contempt  —  Privilege  of 
Parliament. 

Where  a  party  has  committed  a  contempt 
of  Court,  by  writing  a  letter  to  one  of  the 
Masters  in  Chancery ^  for  the  purpose  of  in' 
ducing  him,  by  intimidation,  to  come  to  a 
particular  decision, — privilege  of  parliament 
is  no  protection  against  attachment  for  such 
a  contempt. 

Two  petitions  had  been  presented  to  the 
Court  in  the  matter  of  these  charities,  and 
the  usual  reference  had  been  ordered  to 
the  Master  to  appoint  new  trustees  under 
the  Municipal  Corporation  Act. 

Mr.  Lechmere  Charlton,  M.  P.  for  the 
borough  of  Ludlow,  and  also  a  member 
of  the  bar,  was  one  of  the  petitioners,  to- 
gether with  other  persons  of  the  greatest 
respectability.  Proceedings  took  place  be- 
fore the  Master ;  and  Mr.  Charlton  was 
heard  as  counsel  for  the  petitioners.  On 
the  30th  of  September,  and  afler  the  mat- 
ter had  been  fully  discussed,  Mr.  Broug- 
ham, the  Master  to  whom  the  matter  was 
referred,  left  town.  Mr.  Charlton  obtain- 
ed from  the  Master's  clerk,  the  private 
memoranda  left  in  the  office,  of  what  had 
taken  place  before  the  Master.  On  the 
24th  of  October,  he  addressed  a  letter  to 
Master  Brougham,  the  object  of  which  was 
to  induce  him,  by  means  of  intimidation, 
to  alter  the  opinion  he  supposed^ him  to 
have  formed  on  the  subject  of  reference, 
and  give  him  a  further  hearing.  This  let- 
ter having  been  handed  by  the  Master  to 
the  Lord  Chancellor,  his  Lordship,  imme- 
diately after  entering  court  on  the  7th  of 
November,  made  the  following  observa- 
tions : — 

Before  the  regular  business  of  the  Court 
is  proceeded  with,  I  wish  to  state  an  oc- 
currence which  has  taken  place  in  the 
office  of  one  of  the  Masters,  of  which, 
after  above  thirty  years  experience,  I  have 
seen  no  parallel.  Master  Brougham  has 
just  put  into  my  hands  a  letter,  which  he 
has  received  from  a  gentleman,  whom  the 
letter  describes  as  the  counsel  attending 
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the  Master  upon  a  reference,  under  an 
order  of  the  Court.  I  abstain  at  present 
from  stating  the  name  ;  but,  I  think  it 
right  to  say,  that  it  is  not  the  name  of  any 
gentleman  whom  I  am  in  the  habit  of  see- 
ing in  this  court.  The  letter  states  pro- 
ceedings which  had  taken  place  in  the 
Master's  office,  and  then  complains  of  an 
opinion  which  the  Master  is  supposed  to 
have  formed,  not  stating  any  report  that 
had  been  made  ;  but  on  the  contrary,  stat- 
ing that  the  case  is  still  pending  before  the 
Master.  Afler  using  expressions  in  the 
letter  which  no  gentleman  can  permit  to 
be  used  towards  himself,  and  proceeding 
in  terms  which  I,  not  intending  at  present 
to  read  the  letter,  still  abstain  from  cha- 
racterizing, he  throws  out  insinuations, 
certainly  the  most  calumnious ;  and  con- 
cludes with  a  direct  threat,  the  object  of 
which  is,  in  terms,  to  induce  the  Master 
to  alter  an  opinion  he  is  supposed  to  have 
formed,  and  to  come  to  a  conclusion 
favourable  to  the  case  advocated  by  the 
writer  of  the  letter. 

It  is  quite  obvious  what  course  the 
Master  should  have  pursued ;  he  ought  un- 
doubtedly,  in  my  opinion,  to  have  referred 
the  letter  at  once  to  the  Court.  It  appears, 
however,  from  other  letters  which  have 
been  sent  to  me,  under  circumstances  I 
shall  presently  state,  that  the  Master  under 
the  irritation  of  receiving  such  a  letter, 
adopting  a  course  which  I  certainly  cannot 
approve  of,  put  this  letter  into  the  hands 
of  a  friend,  who,  from  his  known  high 
character  in  the  profession  to  which  he 
belongs,  would  be  quite  certain  of  not 
adopting  any  course  inconsistent  with  the 
honour  of  the  parties  by  whom  he  was  con- 
sulted. That  friend  doubted  whether  he 
could  permit  the  case  to  proceed,  and  he 
took  the  advice  of  another  gentleman  of 
the  same  profession,  of  very  high  rank 
and  station  in  the  country,  and  they  both 
agreed  that  it  was  impossible  the  matter 
could  proceed  in  that  course;  and  they 
both  concurred  in  the  opinion,  that  the 
Master  was  not  at  liberty  to  treat  the 
matter  as  a  personal  quarrel,  it  being  an 
offence  committed  against  him  in  the  exer- 
cise of  his  judicial  functions;  but  that  he 
was  bound  to  refer  the  whole  case  to  me  as 
the  head  of  the  Court ;  and,  accordingly, 
I  have  been  put  in  possession  of  this  letter. 


It  is  impossible  for  me  not  to  disapprove 
of  the  course  the  Master,  in  the  first  in- 
stance, adopted,  because  it  is  quite  obvious, 
if  judicial  officers  are  to  take  up  insults 
offered  to  them  in  the  exercise  of  their 
judicial  functions  as  personal  quarrels, 
that  they  not  only  put  themselves  at  the 
mercy  of  those  who  may  wish  to  attain 
their  ends,  by  any  means  in  their  power, 
but,  in  the  exercise  of  their  administration, 
there  may  exist  and  arise,  if  such  a  course 
should  become  a  practice,  an  influence 
over  the  conduct  of  those  who  are  exer- 
cising these  judicial  functions,  of  a  private 
or  personal  nature,  which  cannot  but  inter- 
fere materially  with  the  due  administration 
of  the  law.  I  entirely  approve  of  the  advice 
which  the  Master  received  from  his  friends, 
to  place  the  case  before  the  Court;  and  it 
remains  for  me  to  consider  what  course  I 
ought  to  adopt. 

It  is  the  bounden  duty  of  the  Cou)*t  to 
throw  its  protection  around  its  oflficers. 
The  Court  undoubtedly  has  full  power  to 
do  that,  and  it  is  a  power  which  I  shall  feel 
it  my  duty  to  exercise  effectually.     What 
I  am  now  saying,  is  necessarily  in  the  ab- 
sence of  the  party  whose   name  is  sub- 
scribed to  that  letter,  nor  have  I  any  legal 
knowledge  that  the  letter  was  written  by 
him.    A  case  of  this  sort  has  never  occur- 
red within  my  knowledge.     It  has  fre- 
quently happened,  that  letters  have  been 
most  improperly  addressed  to  Judges  in 
matters  before  them,  sometimes  from  igno- 
rance, sometimes  from  bad  motives,  but 
I  have  never  before  known  them  accom- 
panied by  insulting  language  and  absolute 
threats,  for  the  purpose  of  obtaining  the 
ends  of  the  writer.  In  these  cases,  a  prac- 
tice has  been  adopted  by  Judges,  which  I 
have  frequently  followed,  of  handing  over 
the  letter  to  the  opposite  side ;   and  the 
parties  who  appeared  before  the  Master 
in  this  matter,  are  not  to  be  deprived  of 
that  benefit,  because  the  case  has  been 
aggravated   by  the  tone  and  manner    in 
which  the  letter  is  written.  I  propose  6rst 
to  direct  so  many  copies  of  this  letter  as 
there    were  parties  attending  before    the 
Master,  to  be  made  and  sent  to  them,  in 
order  that  they  may  have  an  opportunity 
of  considering  what  course  they  should 
adopt.     The  course  they  may  think  right 
to  take,  may  make  it  unnecessary  to  adopt 
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any  other  proceeding.  I  abstain  from 
doing  that  which  probably  ultimately  I 
shall  think  it  my  duty  to  do,  until  I  am 
informed  what  course  the  parties  litigant 
in  the  Master's  office,  think  it  right  to 
adopt  on  behalf  of  their  clients.  I  shall 
direct  copies  of  the  letters  to  be  given  to 
the  solicitors,  and  postpone  the  further 
consideration  of  the  subject  to  Saturday. 

On  the  9  th  of  November,  Mr.  Lechmere 
Charlton  wrote  another  letter,  addressed 
to  the  Lord  Chancellor,  respecting  these 
proceedings,  the  tenor  of  which  letter  is 
afterwards  stated  by  his  Lordship. 

Nov.  12,  1836. — Mr,  Maule  appeared 
for  the  corporation  of  Ludlow,  and  stated 
that  the  corporation  were  inclined  to  waive 
all  personal  consideration,  and  not  to  in- 
stitute any  proceedings  against  Mr.  Charl- 
ton, being  convinced  that  his  Lordship 
would  do  whatever  might  be  necessary  to 
prevent  in  future  such  an  attempt  to  im- 
pede the  course  of  justice,  and  vindicate 
the  dignity  of  the  Court. 

The  Lord  Chancellor  said,  that  his 
present  impression  was,  that  the  matter 
ought  to  be  put  under  the  criminal  juris- 
diction of  the  country ;  but  he  had  an- 
other duty  to  perform,  which  was  to  insure 
the  due  prosecution  of  proceedings  before 
the  Master ;  he  would  not,  therefore,  dis- 
pose of  the  case  until  Tuesday. 

Nov.  15,  1836. — The  Lord  Chancel- 
lor (after  stating  that  the  parties  litigant 
before  the  Master  had  declined  taking 
any  proceedings  in  respect  of  the  matter,) 
said,  that  he  felt  bound  to  say,  that  the 
original  offence  had  been  much  aggravated, 
by  the  communication  subsequently  sent 
to  himself; — that  there  was  a  precedent 
in  the  time  of  Lord  Ilardwicke,  and  an- 
other in  the  Exchequer ;  but  he  thought 
it  better  to  adhere  to  that  of  Lord  Hard- 
wicke ;  and,  tlie  signature  of  the  letter  being 
verified,  he  would  now  make  an  order  nisi 
on  Mr.  Charlton,  to  shew  cause  why  he 
should  not  be  committed  to  the  Fleet  for 
contempt ;  and  his  Lordship  further  or- 
dered, that  Mr.  Charlton  be  directed  to 
appear  personally,  in  obedience  to  the 
order,  on  Tuesday  morning  next. 

Nov.  22,  1836. — The  officer  being  un- 
able to  find  Mr.  Charlton,  his  Lordship 
directed  that  service  at  Fendall's  Hotel, 


from  which  one  letter  was  dated,  at  Lud- 
ford,  Mr.  Charlton's  residence,  from  which 
another  letter  was  dated,  and  on  the  soli- 
citor engaged  in  the  matter  of  the  charities, 
should  be  substituted  for  personal  service 
on  Mr.  Charlton,  and  he  enlarged  the  time 
for  his  appearance  to  the  25th  instant. 

November  25. — Tlie  Registrar  having, 
by  the  direction  of  the  Lord  Chancellor, 
called  on  the  case  of  the  Ludlow  Charities 
three  times,  and  no  appearance  having 
been  made  on  the  part  of  Mr.  Charlton, 
his  Lordship  proceeded  as  follows  : — 

This  is  the  day  on  which,  by  an  order 
of  the  Court,  Mr.  Lechmere  Charlton  was 
to  have  shewn  cause,  why  he  should  not 
stand  committed  to  the  Fleet  Prison  for 
contempt ;  and  the  cause  having  been  re- 
gularly called  on  three  times,  and  Mr. 
Charlton  not  having  appeared,  it  now  be- 
comes my  duty  to  deal  with  the  case  as  I 
think  it  requires.  There  being  no  appear- 
ance, the  order  absolute  is  a  matter  of 
course  ;  but  this  is  a  case  of  such  great 
importance,  and  so  much  affecting  the  ad- 
ministration of  justice,  that  I  think  it  right 
to  state  in  detail,  what  has  taken  place, 
and  the  grounds  on  which  I  have  proceed- 
ed.— [His  Lordship  stated  the  circum- 
stances of  the  case,  and  read  the  two  letters 
sent  by  Mr.  Charlton.]  The  first  order 
made  on  the  receipt  of  the  letter  from 
Master  Brougham,  was  an  order  nm,  call- 
ing on  Mr.  Lechmere  Charlton  to  shew 
cause  why  he  should  not  stand  committed 
for  contempt;  that  order,  as  in  ordinary 
cases,  requiring  personal  service.  All  en- 
deavours to  find  Mr.  Charlton  having 
proved  unavailing,  an  order  was  then 
made,  substituting  service  at  his  hotel,  at 
his  residence  at  Ludlow,  and  on  his  solici- 
tor, for  the  personal  service,  which  it  had 
been  found  impossible  to  effect.  The  time 
for  shewing  cause  was  also  enlarged  to 
this  day.  1  have  now  the  affidavit  of  the 
officer,  that  these  three  services  have 
been  properly  performed.  It  is  almost 
unnecessary  to  say  that  these  two  letters 
contain  the  most  gross  contempt  of  the 
Court.  The  contempt  by  the  first  letter  to 
Master  Brougham,  was  undoubtedly  much 
aggravated  by  the  letter  to  myself,  and 
the  more  so,  because  Mr.  Charlton's  atten- 
tion had  been  called  to  the  letter  to  Master 
Brougham  ;  and  yet,  after  having  time  for 
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reflection,  he  deliberately  repeats  his  de- 
termination  to  adhere  to  the  terms  of  the 
letter;  and  adds  in  a  subsequent  letter 
other  expressions  which  are  of  themselves 
a  most  serious  contempt  of  the  Court.  The 
process  of  contempt  in  cases  of  this  de- 
scription, is  given  to  secure  the  adminis- 
tration of  justice;  and  every  letter,  or  writ- 
ing, or  publication,  having  for  its  object 
the  diversion  of  the  course  of  justice  from 
its  proper  and  accustomed  channel,  is  for 
that  reason  a  contempt :  for  it  would  be 
strange  indeed,  if  Judges,  and  those  ap- 
pointed to  administer  justice,  should  be 
the  only  persons  who  should  not  be  pro- 
tected from  writings  and  proceedings,  the 
direct  and  only  object  of  which  is  to  divert 
justice  from  its  accustomed  course.  Every 
thing,  therefore,  which  can  be  construed 
into  insult  to  the  Court,  or  as  having  a  ten- 
dency to  insult  the  Court,  it  is  the  duty  of 
the  Court  to  punish.  But  when  the  writ- 
ing proceeds  further  than  a  mere  insult, 
and  seems  to  have  for  its  object  to  compel 
the  Judge  to  depart  from  the  course  of  his 
duty,  and  to  yield  to  threats  of  violence  or 
offers  of  corruption,  and  to  follow  a  course 
which  he  would  not  otherwise  have  pur- 
sued, then  the  offence  is  of  the  highest  and 
most  aggravated  description.  It  is  quite 
impossible  to  read  the  letter  to  Master 
Brougham,  without  coming  to  the  opi- 
nion that  its  object  was  to  alter  the  conclu- 
sion to  which  the  Master  was  supposed  to 
have  come  in  the  case  before  him.  Mr. 
Charlton  supposed  the  Master  had  made 
up  his  mind  on  the  subject,  and  the  avowed 
object  of  the  letter  was  to  induce  him  by 
threats  and  intimidation  to  alter  it  in  the 
absence  of  the  other  parties ;  adding,  how- 
ever, that  if  the  Master  would  depart  from 
the  decision  to  which  he  appeared  to  have 
come,  and  come  to  a  decision  directly  the 
reverse,  he  should  no  longer  be  troubled 
by  the  writer,  nor  should  the  letter  be 
published.  The  plain  object  of  the  letter 
was  to  obtain  by  threats  and  intimidation, 
a  decision  contrary  to  that  to  which,  in  the 
exercise  of  his  judgment,  the  Master 
was  supposed  by  the  writer  to  have  come. 
Again,  in  his  letter  to  me,  he  tells  me  there 
are  limits  beyond  which  I  dare  not  exercise 
my  authority,  and  he  states  what  he  sup- 
poses to  be  the  circumstances  of  a  case  in 
which  I  dare  not  exercise  my  authority. 


pointing,  no  doubt,  to  this  particular  case. 
I  certainly  pay  lessattention  to  the  letter  ad- 
dressed to  myself  than  to  the  one  addressed 
to  the  Master ;  but,  undoubtedly,  if  the 
letter  to  myself  had  been  unaccompanied 
by  the  other,  I  should  have  felt  myself 
bound  to  notice  it. 

I  have  stated  the  ground  on  which  autho- 
rity was  given  to  the  Court  in  such  matters, 
and  I  will  now  refer  to  the  cases.  I  shall  refer 
to  those  in  print,  because  the  others  with 
which  I  have  been  furnished  are  notgenerally 
accessible — Pool  v.  Sacheverel  (1),  Anonf^ 
fnous(Jt\  Roach  v.  Garvan  (d),  and  MartmU 
case  (4). — [His  Lordship  referred  to  a  case 
in  the  Register's  book,  8 1st  of  October  1741, 
and  to  a  case  in  the  Exchequer  in  1 748.]  In 
Ex  parte  Jones  (5),  the  jurisdiction  of  the 
Court  was  fully  considered.  All  these  au- 
thorities tend  to  the  same  point;  the  Court 
has,  in  most  matters,  full  jurisdiction.  It  is 
quite  immaterial  what  the  nature  of  the  con- 
tempt has  been,  if  the  object  appears  to  be 
to  taint  the  course  of  justice,  by  obtaining 
a  result,  in  either  civil  or  criminal  proceed- 
ings, different  from  that  which  might  be 
expected  to  follow  in  the  ordinary  admi- 
nistration of  justice.  If  I  were  to  consider 
my  personal  feeling  on  the  subject,  I 
might,  perhaps,  feel  disposed  to  pass  by 
both  letters  unnoticed,  as  foolish  ebullitions 
of  passion ;  but  I  have  much  more  impor- 
tant duties  to  perform ;  and  if  I  aUowed 
this  to  pass  without  notice,  I  feel  I  should 
be  guilty  of  a  great  dereliction  of  my  most 
important  duties.  It  may,  as  Mr.  Charlton 
says,  be  true  that  there  are  parts  of  my 
high  duties  which  I  dare  not  exceed.  This 
is  a  duty  I  dare  not  omit.  The  order 
must  be  made  absolute,  for  the  committal 
of  Mr.  Lechmere  Charlton. 

The  arrest  of  Mr.  Charlton  was  not 
effected  till  the  8rd  of  February. 

January  81,  1887. — On  the  meeting  of 
parliament,  the  Lord  Chancellor  by  letter 
informed  the  Speaker,  "  that  he  had  issued 
his  warrant  for  the  commitment  of  E.  L. 
Charlton,  esq.,  one  of  the  members  for  the 
borough  of  Ludlow,  for  a  contempt  of  the 
High  Court  of  Chancery,  in  writing  and 

(1)  IP.  Wms.  675. 

(t)  S  Vet.  aeo.  5«0. 
(8)  t  Atk.  469. 

(4)  2  Ruw.  &  Mjrl.  674,  n. 

(5)  IS  Vea.  tS7. 
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sending  a  certain  letter  dated  the  24tli  of 
October  last,  to  William  Brougham,  esq., 
one  of  the  Masters  of  the  court ;  which 
was  followed  by  a  certain  other  letter, 
dated  the  9th  of  November  last,  addressed 
to  himself," 

On  the  same  day,  Mr.  Charlton,  by 
letter  to  the  Speaker,  sought  protection  to 
be  allowed,  without  molestation,  to  take 
his  seat,  and  that  he  might  state  what  he 
knew  of  the  matter  to  the  House,  and  then 
bow  with  all  respect  to  their  decision. 

On  the  1st  of  February  the  House  re- 
ferred the  letter  to  a  Committee  of  Privi- 
leges. 

February  16,  1837.— Mr.  Charles  Wil- 
Hams  Wynne  presented  to  the  House  the 
following  report  of  the  Committee  of  Pri- 
vileges, to  whom  these  matters  were  refer- 
red:— 

"In  reporting  upon  the  question  which 
has  been  referred  to  your  Committee,  they 
propose  to  follow  the  course  which  usually 
has  been  adopted  upon  such  occasions,  of 
first  stating  the  circumstances  of  the  par- 
ticular case,  and  afterwards  the  law  and 
usages  of  Parliament,  as  it  appears  to  apply 
to  them. 

"  The  warrant  for  Mr.  Charlton's  commit- 
ment to  the  Fleet,  and  the  order  of  the  > 
Court  on  which  it  was  founded,  were  pro- 
duced to  the  Committee,  and  it  appeared 
that  he  was  committed  by  the  Lord  Chan- 
cellor, for  writing  a  letter  addressed  to 
WiUiam  Brougham,  esq.,  one  of  the  Mas- 
ters of  the  High  Court  of  Chancery,  con- 
taining matter  scandalous  with  respect  to 
the  said  Master,  and  an  attempt  improperly 
to  influence  his  conduct  in  the  matter 
pendine  before  him, '  which  the  said  Lord 
Chancellor  deemed  to  be  a  contempt  of 
the  Court  of  Chancery.'  The  order  not 
proceeding  to  set  forth  the  letter  in  ques- 
tion, or  to  specify  the  parts  of  it  on  which 
these  charges  were  grounded,  your  Com- 
mittee, therefore,  directed  the  letter  to  be 
produced,  inasmuch  as  they  considered, 
that  although  the  Lord  Chancellor  had  the 
power  to  declare  what  he  deemed  to  be  a 
contempt  of  the  High  Court  of  Chancery, 
it  was  necessary  that  the  House  of  Com- 
mons, as  the  sole  and  exclusive  judge  of 
its  own  privileges,  should  be  informed  of 
the  particulars  of  the  contempt,  before 
they  could  decide  wliether  the  contempt 


was  of  such  a  character  as  would  justify 
the  imprisonment  of  a  member.  They 
also  summoned  Mr.  Charlton  before  them, 
and  aflTorded  him  an  opportunity  of  fully 
stating  his  case. 

**  Upon  the  whole  examination,  the  letter 
appears  to  your  Committee  to  be  expressed 
in  an  intemperate  and  improper  manner. 
The  letter,  however,  was  occasioned  by 
information  derived  from  the  solicitor  in 
the  cause,  the  correctness  of  which  Mr. 
Charlton  had  no  reason  to  doubt ;  but  they 
are  of  opinion  that  it  is  offensive  to  the 
Master,  and  thereby  to  the  authority  of 
the  Court  under  which  he  acted,  and  was 
an  attempt  improperly  to  influence  his 
conduct  in  the  matter  pending  before  him, 
with  a  view  to  obtain  a  further  hearing,  to 
which,  if  applied  for  in  a  proper  manner, 
Mr.  Charlton  would  have  been  entitled. 

[The  report  then  stated  their  inquiries 
as  to  the  suspension  of  the  execution  of 
the  warrant.] 

"  Upon  the  law  and  usage  of  parliament 
as  affecting  this  case,  your  Committee  beg 
to  refer  to  the  statement  contained  in  the 
report  of  the  Committee  of  Privileges,  on 
the  case  of  the  Honourable  William  Long 
Wellesley  (6),  presented  to  the  House  on 
the  26th  of  July  1831,  the  precedents  cited 
in  which  they  will  not  here  repeat. 

'*  The  Committee  are  deeply  impressed 
with  the  difllculty  and  importance  of  the 
question  referred  to  them,  in  the  absence 
of  authorities  to  which  they  can  refer  as 
clearly  in  point,  and  directly  bearing  on 
this  particular  case.  It  will  be  seen,  from 
the  early  cases,  that  the  ancient  definition 
of  privilege  of  parliament,  is,  that  it  belongs 
to  every  member  of  the  House,  except  in 
cases  of  treason,  felony,  or  refusing  to 
give  surety  of  the  peace.  These  excep- 
tions, by  the  statement  of  the  Commons  in 
1641,  are  further  extended  to  all  indictable 
offences — by  their  resolution  in  1697,  to 
forcible  entries  and  detainers — and  in 
1763,  in  conformity  with  the  principle  of 
the  declaration  of  1641,  and  of  a  subse- 
quent resolution  in  1675,  to  printing  and 
publishing  seditious  libels ;  to  which  may 
be  added  the  resolution  of  the  Lords  in 
1757,  that  privilege  shall  not  protect  peers 
against  process  to  enforce  the  habeas 
corpus. 

(6)  9  Russ.  &  Myl.  639 
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"The  ordinary  process  for  contempt 
against  persons  having  privilege  of  parlia- 
ment or  of  peerage,  has  not  been  that  of 
attachment  of  the  person,  but  that  of 
sequestration  of  the  whole  property  which 
has  been  found  sufficient  to  vindicate  the 
authority  of  the  CourtS}  even  in  cases  of 
some  aggravation  (7). 

"It  is  stated  in  4  Black,  285,  that  *  con- 
tempts committed  even  by  peers,  when 
enormous,  and  accompanied  with  violence, 
such  as  forcible  rescous,  and  the  like,  or 
when  they  import  a  disobedience  to  the 
King's  writ  of  prohibition,  habeas  corpus^ 
and  the  rest,  are  punishable  by  attachment;' 
and  the  same  doctrine  has,  on  different 
occasions,  been  expressed  by  other  writers, 
and  by  Judges  of  high  authority  (8). 

"  The  only  cases,  however,  in  which  at- 
tachments have  been  found  by  the  Com- 
mittee to  have  been  actually  issued  against 
privileged  persons,  are  that  of  Earl  Ferrers 
and  that  of  Mr.  Long  Wellesley,  by  the 
Court  of  Chancery,  already  referred  to. 
The  former  was  a  case  of  disobedience  to 
a  writ  of  habeas  corpus,  to  which,  while  the 
discussion  was  pending,  it  had  been  de- 
clared by  the  House  of  Lords,  privilege  of 
parliament  did  not  extend  ;  the  other  was 
that  of  forcible  removal  of  a  ward  of  the 
Court  of  Chancery,  and  placing  her  out  of 
the  jurisdiction  of  the  Court,  which  ob- 
viously could  only  be  checked  by  the  most 
prompt  and  efficacious  remedy. 

"  Since  the  sitting  of  the  last  Committee 
of  Privileges,  the  act  of  2  &  3  Will.  4. 
c.  93,  intituled,  '  An  act  for  enforcing  the 
process  upon  contempts  in  the  Courts  Ec- 
clesiastical of  England  and  Ireland,'  has 
passed,  by  which  contempts  of  the  Eccle- 
siastical Courts,  *  in  face  of  the  Court,  or 
any  other  contempt  towards  such  Court  or 
the  process  thereof,  are  directed  to  be  sig- 
nified to  the  Lord  Chancellor,  who  is  to 
issue  a  writ  de  coniumace  capiendo^  for  tak- 
ing into  custody  persons  charged  with  such 
contempt,  in  case  such  person  shall  not 
be  a  Peer,  Lord  of  Parliament,  or  Member 
of  the  House  of  Commons.' 

"  Under  all  the  circumstances  of  the  case, 
your  Committee  are  of  opinion,  that  Mr. 

(7)  See  the  case  of  Mr.  Justice  Eyre  v.  the 
Couutefts  of  Shaftoshury,  t  P.  Wms.  110. 

(8)  See  Lord  Leigh's  case,  3  Bac.  Abr.  AtO,  tiL 
'  Habeas  Corpus.' 


Charlton's  claim  to  be  -  discharged  from 
imprisonment,  by  reason  of  privilege  of 
parliament,  ought  not  to  be  admitted." 

February  17,  1837.— i^ir  Charles  JVe- 
thcrell  stated  to  the  Lord  Chancellor,  that 
he  had  been  requested,  in  consequence  of 
this  decision  of  the  Committee  of  the  House 
of  Commons,  to  apply  to  his  Lordship  for 
an  order  for  Mr.  Charlton  to  appear  before 
his  Lordship  at  the  rising  of  the  Court  that 
day,  for  the  purpose  of  being  discharged 
out  of  custody. 

The  Lord  Chancellor  desired  that  the 
subject  should  be  brought  before  him  in 
the  usual  way,  by  a  petition  from  Mr. 
Charlton. 

February  19,  1837.— ^ir  Charles  fVethe- 
rell  applied  to  the  Court  for  the  discharge 
of  Mr.  Charlton,  who  had  now  presented 
a  petition,  in  which  he  disclaimed  any  in- 
tention of  offering  any  disrespect  to  the 
Court. 

The  Lord  Chancellor,  after  again 
stating  the  circumstances  of  the  case,  held» 
that  Mr.  Charlton  had  not  sufficiently  ex- 
pressed regret  for  his  contempt  of  the 
Court,  and  declined  to  make  any  order 
upon  that  petition. 

.  February  24,  1837. — Another  petition 
was  presented  by  Mr.  Charlton,  stating 
that  his  omitting  to  appear  was  not  owing 
to  any  disrespect  towards  tliis  honourable 
Court ;  but  to  a  belief  that  he  was  bound 
to  claim  the  privilege  of  a  member  of  par- 
liament :  that  his  letter  to  the  Master  was 
written  in  consequence  of  important  infor- 
mation which  he  received  from  the  solici- 
tor, and  which  he  believed  to  be  true ;  that 
he  regretted  and  was  sorry  that,  under 
such  feeling,  and  without  any  intention  to 
commit  a  contempt  of  the  Court,  he  should 
have  written  and  sent  a  letter  to  the  Mas- 
ter, which  had  been  adjudged  by  his 
Lordship  to  contain  matter  scandalous 
with  respect  to  the  said  Master,  and  an  at- 
tempt improperly  to  influence  his  conduct 
in  the  matters  pending  before  him,  or  which 
in  its  tenor  and  language  must  be  consi- 
dered as  offensive  to  the  said  Master,  or 
disrespectful  to  the  Court.  The  petition 
then  stated  that  the  regret  thereby  ex- 
pressed by  the  petitioner,  was  intended  by 
him  to  be  the  import  of  the  expressions 
set  forth   in  his  former  petition ;  and  it 
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prayed  for  an  order  that  he  might  be  dis- 
charged out  of  custody. 

The  Lord  Chancellor  then  made  the 
order. 


.} 


FATERSON  V.  WELLESLEY. 


v.c. 

^   April  6 

Pleading  —  Demurrer — Pear  ties  -^  Cove- 
nant— Charge  on  real  E state t. 

By  articles  of  agreement.  A,  covenanted 
with  a  person  who  was  a  trustee  on  behalf  of 
his  wife,  to  pay,  on  or  before  a  fixed  day, 
1,000/.  to  W,  L,  B,  his  rvife's  solicitor,  for 
her  separate  use ;  and  also  to  secure  by  a 
fixed  day,  either  by  a  charge  on  real  estate, 
or  by  the  investment  of  an  adequate  sum  in 
the  funds,  or  by  the  best  means  in  his  power, 
the  payment  of  an  annuity  for  the  benefit  of 
the  wife.  A.  having  omitted  to  pay  part  of 
the  first-mentioned  1,000/.,  and  to  secure  the 
annuity,  his  wife  and  her  trustee  filed  a  bill, 
praying  that  A.  might  be  directed  to  pay 
the  residue  of  the  1,000/.,  and  specifically  to 
perform  the  agreement ;  and  that  it  might 
be  declared  that  the  wife  was  entitled  to  a 
charge  on  all  A*s  freehold  estates,  the  bill 
alleging  that  those  estates  formed  the  only 
fund  on  which  A,  could  secure  the  annuity, 
and  also  that  he  had  agreed  to  create  certain 
charges  on  these  estates,  in  fraud  of  the  abtwc' 
mentioned  agreement,  and  that  he  had  made 
tome  arrangements  nnth  kis  son,  n>lu,  n>as 
interested  in  the  same  estates  in  remainder, 
by  which  the  son  claimed  some  interest  in  the 
estate  of  A. 

A  demurrer  by  the  son  for  want  of  equity, 
was  overruled;  but  a  demurrer  on  the  ground 
that  W,  L,  B,  and  the  incumbrancers  alluded 
to  in  the  hill,  were  necessary  parties,  was 
allotved. 

A  covenant  to  secure  an  annuity  by  a 
charge  upon  real  estates,  or  by  other  ade- 
quate means,  will,  where  the  covenantor  has 
no  means  of  securing  it,  except  by  a  charge 
on  his  real  estates,  give  the  covenantee  a  lien 
on  such  real  estates — semble. 

This  bill  was  filed  by  Col.  Paterson  and 
Mrs.  Wellesley,  against  the  Hon.  William 
Pole  Tylney  Long  Wellesley  and  his  eldest 
son  William  Richard  Arthur  P.  T.  L. 
Wellesley,  and  the  trustees  of  the  Equitable 
Assurance  Company.  After  mentioning 
that  Mr,  and  Mrs.  Wellesley  had  agreed 


to  live  separate  from  each  other,  the  bill 
stated,  that  by  articles  of  agreement,  dated 
the  £lst  of  June  1834,  made  between  Mr. 
Wellesley,  of  the  first  part,  Mrs.  Wellesley, 
of  the  second  part,  and  Col.  Thomas  Pa- 
terson, her  faUier,  of  the  third  part,  Mr. 
Wellesley  covenanted  with  Col.  Paterson 
to  pay  to  William  Lawrance  Bicknell,-  the 
solicitor  of  Mrs,  Wellesley,  for  her  separate 
use,  a  sum  of  1,000/.,  in  three  sums  therein 
mentioned,  the  last  instalment  to  be  paid 
in  November  1884,  of  which  sum,  1601. 
still  remained  due;  and  he  also  covenanted 
with  Col.  Paterson  that  he  would,  on  or 
before  the  1st  of  February  1885,  well  and 
effectually,  either  by  a  charge  on  freehold 
estates  of  inheritance  in  England  or  Wales, 
or  by  an  investment  of  an  adequate  sum  of 
money  in  some  of  the  stocks  or  funds  of 
Great  Britain,  or  by  the  best  means  which 
might  then  be  in  his  power,  secure  -  the 
payment  to  Paterson,  his  executors  or  ad- 
ministrators, during  the  life  of  Mrs.  Wel- 
lesley, for  her  separate  use,  of  an  annuity 
of  1,000/.,  the  first  payment  to  be  made  in 
November  1884 ;  and  Paterson  was  to  in- 
demnify Mr.  Wellesley  from  Mrs.  W.*s 
debts.  That  on  the  1st  of  February  1885, 
Mr.  Wellesley  was  able  to  secure  the  said 
annual  sum  of  1,000/*,  for  the  benefit  of 
Mrs.  Wellesley,  by  a  charge  on  real  estates, 
or  by  investing  an  adequate  sum  in^  the 
funds,  or  by  other  adequate  means,  but 
that  since  that  time  he  had  exhausted  all 
his  means  of  securing  it,  except  by  a  charge 
on  his  real  estates,  which  he  was  still  en- 
abled to  do,  and  in  particular  that  he  was 
entitled  to  some  estate  of  freehold  in  the 
manor  of  Wanstead.  That  since  February 
1885,  he  had  entered  into  several  contracts 
for  charging  hisfreeliold  estates,  and  inter- 
est in  freehold  estates,  in  fraud  of  and  sup- 
pressing his  agreement  with  the  plaintiffs ; 
and  had  also  entered  into  a  contract  or 
arrangement  with  his  eldest  son,  who  was 
entitled  to  some  estate  in  remainder,  afler 
Mr.  Wellesley 's  prior  estate,  whereby  the 
estate  and  interest  of  Mr.  Wellesley  was, 
or  was  contracted  to  be  charged,  altered, 
or  abridged;  and  had  also  made  arrange- 
ments for  barring  or  varying  some  entail 
or  other  qualified  interest  of  the  eldest 
son,  and  aflfecting  and  varying,  or  abridging 
some  estate  and  interest  of  Mr.  W^ellesley, 
of  and  in  the  estates  therein  specified,  and 
divers  other  estates,  and  enabling  them,  or 
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one  of  them  to  raise  some  large  sum  of 
money  on  the  security  of  the  said  estates, 
nhereby  the  eldest  son  had,  or  claimed  to 
have  become  a  purchaser  (subject,  how- 
ever, to  notice  of  the  rights  and  claims  of 
the  plaintiffs)  of  some  estate  or  interest  in 
the  estate  or  itUerest  of  Mr,  WeUesley ; 
and  that  Mr.  WeUesley  and  his  son  had 
entered  into  and  partially  executed  some 
contract  or  agreement  for  borrowing,  by 
way  of  mortgage,  the  sum  of  400,000/., 
upon  the  security  of  the  estates  and  inter- 
ests, as  well  of  Mr.  WeUesley,  as  of  the 
estates  and  interests  of  his  son,  in  the  Wan- 
stead  estate,  from  the  trustees  of  the  Equit- 
able Assurance  Company.  That  the  plain- 
tiffs had  served  the  trustees  with  a  notice 
of  their  claim;  and  that  the  payment  of 
the  said  annuity  had  not  been  secured. 

The  bill  prayed,  that  Mr.  WeUesley 
might  be  decreed  to  pay  to  the  plaintiffs, 
or  one  of  them,  the  sum  of  1 50/.,  remaining 
due  in  respect  of  the  first-mentioned  sum 
of  1,000/.,  and  also  to  pay  to  Paterson 
the  arrears  due  in  respect  of  the  said  an- 
nuity of  1,000/. ;  and  that  Mr.  WeUesley 
might  be  decreed  specifically  to  perform 
the  agreement  of  the  21st  of  June  1834, 
and  to  effectually  secure  the  payment  to 
Paterson,  of  the  annuity  of  1,000/.,  by  a 
charge  on  fireehold  estates,  or  by  the  in- 
vestment of  an  adequate  sum  in  the  funds, 
or  by  such  other  means  as  the  Court  might 
deem  satisfactory;  and  that  it  might  be 
declared  that  Paterson,  on  behalf  of  Mrs. 
WeUesley,  was  entitled  to  a  charge  on  the 
freehold  and  other  estates,  in  which  Mr. 
WeUesley  was  interested,  on  the  1  st  of  Feb- 
ruary 18S5,  in  priority  of  his  eldest  son, 
and  the  trustees  of  the  Assurance  Com- 
pany ;  and  that  the  trustees  might  be  re- 
strained from  advancing  to  Mr.  WeUesley 
the  sum  of  400,000/.,  or  any  part  thereof. 

To  this  bill,  Mr.  Wellesley's  eldest  son 
put  in  a  general  demurrer,  for  want  of 
equity,  and  for  want  of  parties. 

Mr,  Knight  and  Mr,  Toller^  in  support 
of  the  demurrer,  insisted  that  the  covenant 
by  Mr.  WeUesley  to  secure  an  annuity  by 
a  charge  on  real  estates,  or  by  any  other 
means  which  he  might  prefer,  did  not 
create  any  lien  on  these  specific  real  estates, 
and  that  the  son's  interest  was  in  remain- 
der, and,  therefore,  he  was  not  concerned 
in  a  covenant  by  his  father,  to  charge  his 
prior  estate.    That  by  the  words  of  the 


covenant,  the  first  sum  of  1,000/.  was  to 
be  paid  to  Mr.  Bicknell,  and  that  as  part 
of  that  money  was  still  due,  and  the  bill 
prayed  for  the  payment  of  it,  Mr.  BickneU 
was,  therefore,  a  necessary  party  to  the 
suit ;  and  that,  as  it  was  alleged  in  the  biU, 
that  Mr.  WeUesley  had  created  other  in- 
cumbrances on  the  estates;  those  prior 
incumbrancers  ought  to  be  made  parties. 
Mr,  Willcockt  in  support  of  the  biU, 
contended,  that  as  Mr.  WeUesley  had  ex- 
hausted all  his  other  means  of  securing  the 
annuity,  his  covenant  amounted  to  a  spe- 
cific charge  upon  the  estates ;  that  by  the 
arrangements  made  between  the  father  and 
son,  the  son  had  acquired  an  interest  in 
the  prior  estate  of  the  father,  and  that 
there  was  therefore  an  equity  against  him. 
That  Mr.  BickneU  was  named  to  receive 
the  1,000/.,  merely  as  the  agent  or  servant 
of  Mrs.  WeUesley,  and  was  not  a  necessary 
party  ;  and  that,  with  regard  to  any  prior 
incumbrancers,  the  charge  in  the  biU  was 
equivalent  to  an  allegation,  that  they  were 
unknown  to  the  plaintiffs,  and  could  not, 
therefore,  be  made  parties. 

The  Vice  Chancellor. — It  seems  to 
me,  that  with  respect  to  the  first  ground 
of  demurrer,  the  biU  may  be  sustained ; 
because,  I  think,  from  the  reasonable  con- 
struction of  the  agreement,  the  Court 
would  not  allow  Mr.  WeUesley  to  part 
with  his  Ufe  estate  to  his  son,  so  as  to  de- 
prive the  plaintiffs  of  the  benefit  of  the 
agreement.  And  there  is  an  allegation  in 
the  bill,  that  an  agreement  has  been  made 
between  the  father  and  son,  whereby  the 
son  claims  some  interest  in  the  interest  of 
his  father.  On  that  ground,  the  bUl  might 
be  sustained. 

But,  with  regard  to  Mr.  Bicknell,  it  seems 
to  me  that  Mr.  WeUesley  has  a  right  to 
say,  that  if  the  covenant  is  to  be  performed 
at  all,  it  shall  be  performed  altogether,  and 
as  he  is  to  receive  the  money,  I  think  he 
is  a  necessary  party.  It  also  seems  to  me 
impossible  to  get  on  without  having  the 
existing  incumbrancers  before  the  Court. 
How  can  I  teU  how  much  money  it  may 
be  necessary  to  raise,  and  what  interests 
may  be  affected  ? 

Demurrer  for  want  of  parties  ai" 
lowed,  with  liberty  to  amend. 
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L.C.    y 
June  8,  1856.  >  chambbbs  v.  TAT^om. 
Jan.  20,  1857.  > 

Settlement  —  Construction  —  "  Heir  Ft" 

Bif  a  post-nuptial  settlement,  lands  were 
Umitsd  to  the  use  of  the  husband  and  wife 
sisccesnody  for  Ufe,  mth  remainder  to  the 
use  nf  the  heir  female  of  the  settlor,  by  his 
thm  wife  **  already  lawJuUy  begotten,  and 
fibcn  /nPMg,  or  which  might  be  begotten  there- 
t^ier;**  and  in  default  of  such  issue,  to  the 
ueofthe  heir  male  of  the  settlor,  by  his  then 
wife;  and  in  default  of  such  issue,  to  the  use 
tfthe  right  heirs  of  the  settlor  for  ever, 

Jt  the  date  of  the  settlement,  the  settlor 
had  several  daughters  and  no  sons,  but  at 
ktt  death  he  left  both  sons  and  daughters. 

Held,  thai  the  daughters  took  estates  in 
the  settled  property  as  purchasers,  but  that 
they  took  estates  for  Ufe  only. 

By  indentores  of  the  lat  and  2nd  of 
February  1758,  made  between  Joseph 
Chambers  of  the  one  part,  and  trustees  of 
the  other  part,  af^er  referring  in  the  re- 
citals to  an  agreement  on  the  part  of  Cham- 
bers's wife,  to  sell  part  of  her  estate  to  pay 
her  husband's  debts,  and  also  stating  an 
iDtention  of  settling,  conveying,  and  assur- 
ing the  property  after  mentioned  on  the 
issue  of  Joseph  Chambers  and  Martha  his 
wife^  certain  freehold  estates  of  Chambers 
were  limited,  subject  to  life  estates  given 
thereby  to  Chambers  and  his  wife,  in  the 
following  manner : — "  To  the  use  of  the 
heir  female  of  the  body  of  the  said  Joseph 
Chambers,  on  the  body  of  his  said  wife 
Martha  already  begotten,  and  now  living, 
OS  which  may  be  begotten  hereafter ;  and, 
in  default  of  such  issue,  to  the  use  of  the 
heir  male  of  the  said  Joseph  Chambers,  on 
the  body  of  his  said  wife  Martha  to  be 
begotten ;  and  in  default  of  sneh  issue,  to 
the  use  €ti  the  ri^t  heirs  of  the  said  Joseph 
Chambers,  for  ever." 

Joseph  Chambers  remained  in  possession 
of  the  estates  till  his  death,  which  happened 
a  few  years  afterwards.  He  left  four  daugh- 
ters, who  were  all  living  at  the  date  of  the 
settlement,  and  four  sons  who  were  all  bom 
subsequently.  Upon  his  death,  bis  wife  en- 
tered into  possession  of  the  estates,  and 
continued  to  bold  them .  until  1800,  when 
Nsw  Sesics,  VI. — ^Chanc. 


slie  died.  Upon  her  death,  Mr.  Taylor^  who 
had  married  one  of  the  daughters,  entered 
into  poBseision  of  the  settled  property,  in 
right  of  his  wife  and  her  three  sisters ;  and 
after  his  decease,  Mrs.  Taylor,  who  had 
survived  all  her  sisters,  remained  in  pos- 
session till  188S,  when  she  died.  Upon 
her  death,  John  Chambers,  the  heir-at-law 
of  Joseph  Chambers  the  settlor,  obtained 
possession  of  the  property,  and  an  action 
of  ejectment  was  brought  against  him 
by  Mrs.  Taylor's  children,  claiming  under 
her -will.  Chambers  thereupon  filed  this 
bill  for  a  discovery,  and  for  tne  production 
of  the  settlement. 

The  cause  was  first  brought  before 
Lord  Brougham,  and  it  was  then  sug- 
gested, that  the  words  **  heir  "  female,  and 
*'heir"  male,  in  the  settlement,  were  origi- 
nally written  ^'  heirs ;"  but  that  the  letter 
**s  had  since  been  fraudulently  erased, 
and  it  was  insisted  that  an  issue  ought  to 
be  directed  to  try  that  fact ;  but  it  was 
ultimately  arranged,  with  the  consent  of 
Lord  Brougham,  that  the  opinion  of  the 
Court  should  be  taken  on  the  construction 
of  the  deed  as  it  now  stood. 

Mr.  Wigram,  Mr.  Wrdy,  and  Mr.  Wight* 
man,  appeared  for  the  plaintiiF  Chambers. 
— The  Court  makes  a  great  diflference  be- 
tween the  construction  of  wills  and  deeds. 
In  wills,  the  word  **  heir  "  is  sometimes 
taken  as  a  itom^n  collectivum,  and  has  the 
same  operation  as  if '*  heirs,"  in  the  plural 
number,  had  been  used.  In  deeds,  where 
real  estate  is  limited  to  a  persoii,  without 
the  word  "  heirs "  the  Court  will  not  give 
more  than  an  estate  for  life — Co.  Lit.  8,  b. 
In  this  case,  the  limitation  is  to  '*  the  heir 
female  now  living ;"  it  is  plain,  therefore, 
that  the  word  '*  heir  "was  not  used  in  its 
technical  sense ;  nemo  est  heeresviventis;  but 
it  pointed  to  some  person  then  in  existence. 
If  it  is  to  be  construed  as  ''heirs,"  the  effect 
would  then  be  to  give  the  settlor  an  estate 
tail,  wiiich  might  have  been  immediately 
barred ;  and  this  was  certainly  contrary  to 
the  intention  of  the  parties.  The  strict 
technical  meaning  of  the  words  ought  not  to 
be  departed  from,  except  we  see  what  the  in- 
tention was.  The  intention  is  stated  in  the 
recitals  to  have  been  to  settle  the  property 
on  the  "issue;"  and  that  intentnm  of  pro- 
viding fyt  the  issue  is  acted,  on  as  much 
by  giving  the  estate  to 'the  sobs,  aa.  by 

to 
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Ikniting  it  to  the  daligliten.  But  if  the 
intention  had  been  to  limit  it  to  the  daugh- 
ters and  their  female  descendants,  the  law 
would  not  allow  such  a  descent.  Thus,  if 
a  deed  limits  an  estate  to  a  man  '*and  hia 
heirs  male,"  it  will  create  a  fee-simple — 

Co,  Liu  13,  a,  and  27,  a. 

Waker  v.  Snowe,  Palm.  359. 

Archer's  cas$^  1  Rep.  66. 

16  fin.  Abr.  213,  tit.  'Parols,'  (H.) 

Bayley  v.  Morris^  4  Ves.  788. 
The  Solicitor  General  and  Mr.  Purvis^ 
fat  the  children  of  Mrs.  Taylor. — The  li- 
mitation to  the  heir  female,  was  either  void 
altogether  for  uncertainty,  or  it  created  an 
estate  tail.  If  it  was  void  altc^ether,  the 
heir  of  tlie  settlor  ought  to  have  entered 
on  the  death  of  Mrs.  Chambers  in  1800^ 
and  he  is  now  effectually  barred  by  lapse 
of  time.  With  regard  to  the  question,  what 
estate  was  created  by  this  limitation  if  it 
was  not  void,  the  observation  of  Littleton 
respecting  the  necessity  of  using  the  word 
"heirs,"  to  create  a  fee,  did  not  warrant 
the  inference  which  Coke  drew  from  it,  as 
is  shewn  by  Lord  Chief  Justice  Eyre,  in 
his  judgment  in  Dubher  v.  Trollope  (!)• 
The  word  "heir"  has  been  repeatedly  de- 
cided to  be  a  nomen  collecHvum — Co.  Lit.  8, 
b,  n.  4,  and  the  authorities  there  referred 
to ;  and  it  will  be  taken  aa  a  word  of  limi- 
tation, and  not  of  purchase — 

1  jRolle*e  Abr.  832,  tit.  <  Estate  Fee,'  (K.) 

2  Ibid.  253,  tit.  •  Parol,'  (H.) 

But  even  if  heir  were  not  enough  to  create 
a  fee  simple,  fteir  female  might  be  enough 
to  create  an  estate  tail.  The  statute  De 
Donis  directs,  "  that  the  will  of  the  giver  is 
to  be  observed,  as  it  appears  on  the  instru* 
ment." 

PerkinSf9ec.  173. 

Richards  y.  Bergacenm^t  2  Ver.  324. 

Idie  V.  Cook^  2  Lord  Raym.  1152. 

WldU  v.^  CoUkm,  Com.  291. 
If  the  word  "  heirs  "  female  had  been  used, 
the  case  would  not  have  been  much  v|iried« 
No  daughter  could  have  answered  the  de* 
•eription  of  heirs  more  than  of  heir,  while 
there  were  sont  living ;  yet  a  limitation  in 
a  will  to  heirs  female  wiU  ereate  an  estate 
in  tail  female.  The  limitation  over,  after 
the  gift  to  the  heir  female,  is  "in  default 
of  sueh  issue."   The  chance  of  there  being 

(1)  Ambl.  4&S.    Sm  tlM  Ce.  Litt.  tO,  a,  snd 


such  a  default,  is  referred  to  as  doubtful ; 
but  if  the  parties  had  intended  to  give  an 
estate  to  the  daughters  for  life  only,  there 
must  of  necessity  be  a  failure  of  such  issue. 

Jan.  20,  1837. — The  Lord  Chancel- 
LOR-~[after  statins  the  language  of  the 
settlement,  and  referring  to  Co.  Lit.  24. 
bf  n.  3,] — said,  that  the  words  "heir  fe- 
male" would,  even  in  the  time  when  the 
law  put  the  strictest  construction  on  lan- 
guage, have  been  good  as  words  of  de- 
scription, although  the  person  described 
was  not  heir-at-law,  if  there  wete  such 
other  expressions  made  use  of,  as  shewed 
plainly  what  the  intention  of  the  parties 
was.  His  Lordship  then  referred  to  Co. 
Lit.  22,  a,  and  the  cases  (cited  in  the  argu- 
ment) of  Richards  v.  Lady  Bergavennyt 
Dubber  v.  Trollope,  IVlale  v.  Comns,  and 
Archer's  case;  and  said,  that  the  word 
"heir  "  was  sometimes  taken  as  if  the  word 
"  heirs  '*  had  been  employed,  and  was  then 
held  to  ereate  an  estate  tail  in  the  first 
taker,  and  not  in  the  person  who  was  consi- 
dered to  be  pointed  out  by  the  expression ; 
but  that  where  the  word  "heir"  was  fdi- 
lowed  by  words  of  limitation,  it  was  always 
held  to  be  a  word  of  purchase,  and  did  not 
create  ^n  estate  of  inheritance — Makepiece 
V.  Fletcher  (2).  His  Lordship  was,  there- 
fore, of.  opinion,  that  the  daughters  of 
Joseph  Chambers,  the  settlor,  took  as  pur- 
chasers, but  for  life  only ;  and  that  on  the 
death  of  Mrs.  Taylor,  the  surviving  daugh- 
ter of  the  settlor,  the  plaintiff  beoutto  en* 
titled. 


L.C. 

Dec.  16, 

1836. 


CUTLIft  e.  COWD. 


1  mU.  4.  e.  36.  #.  15.  rule  15— Cm- 
itruction — Transfer  of  Stock. 

The  Court  has  no^  mUhority  tmder  the 
Omiempt  Act  toarderone  of  the  Masters  to 
transfer  stock  standing  in  the  name  qf  a  party 
cammiUedfor  contempt  in  not  making  the 
transfer;  the  ttaasfer  being  a  mimsterisd  act 
of  the  Bankf  and  not  of  the  party  • 

The  fifteenth  rule  of  this  act  direeta»  that 
when  any  person  shall  have  been 

(t)  t  CoH.  R«p.  457. 


HILARY  TERM,  1S57. 


IM 


hj  waj  deeree  to  exeente  a  deed  or  make 
a  transfer,  &c.,  and  shall  have  refused^  and 
shall  be  committed  for  such  contempt,  the 
Court  may  order  one  of  the  Masters  to 
execute  such  deed  or  make  such  transfer, 
&c  for  and  in  the  name  of  sack  person, 
which  shall  have  the  same  Ibrce  as  if  tha 
sune  had  been  made  by  the  party  kiniself. 

The  defendant,  being  so  ordered  by  the 
decree,  had  refused,  &c  to  transfer  a  sum 
of  130/.  new  3|/.  per  cents.,  and  in  other 
respects  came  within  the  terms  of  the  rule. 

Mr.  Qoodne  moved  upon  affidavit,  that 
one  of  the  Masters  in  ordinary  might  be 
itrecUd  to  tranrfer  the  stock  into  the  name 
of  the  Accountant  Genend. 

The  Lord  Chancbllok  doubted  whe-* 
dier  he  had  power  to  make  such  an  order 
vnder  the  act,  but  he  promised  to  look 
into  the  acL 

Dec.  17.— *The  Loan  Chakcbiloe  said, 
lie  coald  not  order  the  Master  to  troMufer 
the  stock,  as  he  considered  that  the  Bank 
alone  were  authorised  to  make  a  trans&r 
in  their  books,  and  the  Bank  could  not  be 
compelled  to  make  the  transfer  under  this 
act. 

JNiolt.— Tha  defoidant  being  a  tmitee,  tbe  object 
of  tbU  motion  was  sobaeqaentlj  (m  we  hare  been 
informed)  effected,  under  the  1  Will.  4.  c.  60.  s.  10, 
wbkfa  nutboriMt  die  Conit  to  direct  raoh  person  «• 
it  nbnll  think  proper,  in  tbe  piece  of  the  touelee,  to 
Iren^br  mmdjmm  tn  tran^trriMg  Much  ttock,  into  tbe 
name  of  such  person  as  tbe  Court  shall  direct. 


M.R.    \ 
Mar.  4.   / 


WBXATLT  0.  PURR* 


Trust— TrusUe— Voluntary  Settlement. 

A.  hnng  entitled  to  3,000/.,  secured  hy 
Aer  hemkers*  note,  voluntarily  dkeeied  them 
to  place  ftfiOOL^pari  thereof  ^  in  the  johU 
names  of  herself  wKd  the  infantplaintiffst  as 
trustees  for  tie  plaintiffs.  The  bankers 
accordingly  carried  the  2,000/.  to  theaecoumit 
ef  Ayos  trustee  for  the  plamtiffSf  and  gave 
a  new  note^  payable  expressly  to  A^  as  trus' 
tee  for  the  phuntiffs.  A.  diedt  having  re» 
tamed  the  note  in  her  possession: — HeU 
thai  a  trust  had  been  created,  and  that  the 
fMntiffs  were  entitled  to  the  2,000/. 


legacy  of  ^,00(11;,  which  lapsed  by  the 
death  of  the  legatee.  Mrs.  Oliver  was 
afterwards  desirous  of  settling  2,000/.,  for 
the  benefit  of  the  plaintiffs,  the  children 
of  the  legatee,  and  in  July  18S3,  she  de» 
livered  to  her  confidentiu  servant  a  pro* 
missory  note  of  her  bankers  for  SfiOOL,  to 
which  she  was  entitled,  and  she  desired  him 
to  deliver  it  to  the  bankers,  with  directions 
to  place  2,000/.  to  the  joint  names  of  the 
plamtifis  and  herself,  as  trustees  for  the 
plaintiffs,  and  to  bring  back  the  remaining 
1,000/.  The  promissory  note  was  accord* 
ingly  d^vered  up  to  the  bankers,  and  as 
the  means  of  accomplishing  the  object^ 
and  at  the  suggestion  of  the  bankers' 
clerk,  2,000/.  was  entered  in  their  books 
to  the  account  of  Harriet  Oliver,  as  trus~ 
tee  for  the  nlaintiffSf  and  for  this  sum  of 
2,000/.,  the  oankers  gave  anew  promissory 
note,  payable  fourteen  days  after  sight,  to 
Mrs.  Oliver f  as  trustee  for  the  plaintiffs. 
Mrs.  Oliver  received  the  note,  said  the  re* 
maining  1,000/.,  and  retained  the  note  in 
her  possession  till  her  death,  on  the  7th 
of  January  18d4 ;  no  interest  had  then  be- 
come due  on  the  note,  and  the  money  was 
afterwards  received  by  her  executor. 

The  question  in  the  cause  was,  whether 
the  transaction  amounted  to  a  complete 
declaration  of  trust;  and  whether  the  fund 
belonged  to  the  infant  plaintiffs,  or  formed 
part  of  the  personal  estate  of  Mrs.  Oliver. 

Mr.  Barber^  for  the  defendants,  objectedf 
that  the  next-of-kin  who  had  an  interest, 
were  not  made  parties  to  the  suit;  but 
Brown  v.  Douthwaite  (1)  being  cited,  and 
the  1  Will.  4.  c.  40.  bemg  referred  to,  the 
objection  was  overruled. 

Mr.  Pemberton  and  Mr.  Piggott  for  the 
plaintiffs,  relied  on  Ex  parte  rye  re  Du^ 
host  (2). 

Mr.  Barber  and  Mr.  Jeremy^  contri, 
cited — 

Antrolms  v.  Snath,  12  Vw.  89. 
Bayley  v.  Boukott^  4  Russ.  ^5. 
iJasheU  v.  OaskeU,  2  You.  &  Jer.  502. 
Tate  V.  Hiihert,  2  Ves.  jun.  111. 
The  Attorney  General  v.  Jones,  8  Prioe^ 

868. 
Cotteen  v.  Misting,  1  Mad.  176. 


Harriet  Oliver,  by  her  will,  had  be- 
queathed to  the  mother  of  the  plaintifis,  a 


i 


1)  1  Mid.  446. 
S)  18  Vee.  140. 
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•Lord  Lavodale.  —  The  question  »» 
i^hether,  in  this  case,  there  was  a  mere  iiw 
tention  to  make  the  gift,  or  whether  there 
was  a  complete  gift  or  declsuration  of  trust, 
leavBig  nodiing  further  to  be  done. — [Afler 
stating  the  facts,] — Thus  the  bankers 
ceased  to  be  debtors  to  Mrs.  Oliver  in  her 
own  right,  and  became  debtor  to  her  as 
trustee.  I  think  that  a  trust  was  com- 
pletely declared,  so  as  to  entitle  the  plain- 
tiffs to  the  relief  they  ask.  The  executor, 
as  he  was  entitled,  received  the  money,  but 
as  to  this  sum,  he  was  the  representative 
of  Mrs.  O.,  in  her  character  of  trustee  for 
the  plaintiffs. 


R*     \ 

il4.  / 


THB  CHAPTER  OF    SOUTHWELL 
V.  THOMPSON. 


M.R.       > 

March  18. 3 
Trustee — Costs. 


HOWARD  V.  RHODES. 


A  trustee  having  accepted  the  trusts^  and 
afterwards  retiring  without  adducing  any 
reason^  is  not  entitled  to  his  costs  in  a  suit 
instituted  to  appoint  a  new  trustee  in  his 
place. 

Charles  Lane,  and  three  other  persons, 
had  been  appointed  executors  and  trustees 
of  the  will  of  a  testator,  and  had  accepted 
the  trusts.  Mr.  Lane  having  become  de- 
sirous of  being  discharged  from  the  trusts, 
a  bill  was  died  against  the  trustees  by  the 
cestuis  que  trust,  (some  of  whom  were  in- 
fants,) for  the  purpose  of  having  a  new 
trustee  appointed  in  the  place  of  Mr.  Lane. 
In  his  answer,  Mr.  Lane  assigned  no  reason 
for  his  retirement. 

Mr.  Lloydj  for  the  plaintiff. 

Mr.  SharpCf  for  the  continuing  trus- 
tees. 

Mr.  Lane,  for  the  retiring  trustees,  asked 
for  his  costs  of  suit,  and  other  extra  ex- 
penses. 

The  Master  of  the  Rolls  said,  that 
the  estate  ought  not  to  be  burthened  with 
the  costs  of  a  trustee  in  a  suit  occasioned 
by  his  retiring,  out  of  mere  caprice,  from 
the  performance  of  the  trust  he  nad  under- 
taken. 

[See  Coventry  v.  Coventry,  post.] 


M.R^ 

April 

Practice,  —  Confusion  of  Boundaries  — 
Production  of  Title-deeds. 

If  a  tenant  hold  lands  of  his  own,  together 
with  demised  lands,  it  is  his  duty  to  keep 
the  boundaries  distinct,  and  if  he  allow  them 
to  become  confused,  he  is  bound  (if  necessary) 
to  produce  his  own  title-deeds  to  elucidate 
the  matter. 

The  plaintiffs,  a  corporation,  were  en- 
titled to  the  whole  of  the  lands  in  the  parish 
of  Bole,  in  the  county  of  Nottingham,  ex- 
cept those  which  belonged  to  the  defendant 
and  his  ancestors. 

The  ancestors  of  the  defendant  had, 
from  1699,  held  the  lands  belonging  to 
the  plaintiffs  as  their  lessees  under  leases 
which  had  been  from  time  to  time  renewed, 
and  the  last  of  which  had  expired.  By 
reason  of  such  unity  of  possession,  and  by 
the  destruction    of   the  boundaries,   the 

Slaintiffs  alleged  that  they  were  unable  to 
istinguish  the  lands  in  the  parish  of  Bole, 
which  belonged  to  them,  from  those  which 
belonged  to  the  defendant. 

By  this  bill,  the  plaintiffs  prayed  a  com- 
mission to  ascertain  the  boundaries  of  their 
property,  and  for  an  account  of  the  rents 
and  proffts  of  their  property  since  the  ex- 
piration of  the  lease. 

The  defendant,  by  his  answer,  admitted 
that  he  had  in  his  possession  certain  title 
deeds  relating  to  the  property  of  the  plain- 
tiffs, and  also  certain  others  which  he  dis- 
tinguished in  schedule  B,  but  stated  "  that 
such  deeds,  title-deeds,  muniments,  and 
evidences  of  title,  belonged  or  related,  as 
he  believed,  to  the  said  messuages,  lands, 
tenements,  and  hereditaments  in  Bole,  to 
which  he,  the  defendant,  and  another  de- 
fendant, were  entitled  in  their  own  right 
respectively,  as  owners  or  occupiers  there- 
of, and  not  by  virtue  of  any  lease  or  leaaes." 

The  defendant  made  certain  r^resenta^ 
tions  in  his  answer,  as  to  the  possibility  of 
proving  the  boundaries  without  producing 
those  deeds. 

Mr.  Kindersley  and  Mr.  O.  Twmer 
moved. for  the  production,  among  other 
things,  of  the  deeds  in  schedule  B,  on  the 

Sound  that  it  was  the  duty  of  the  defen- 
nt  and  his  ancestors  to  keep  the  bounda* 
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ries  diBthicty  aod  not  having  done  so,  they 
were  bound  to  assist  the  plaintiffs  in  ascer- 
taining them :  that  as  all  the  land  which 
did  not  belong  to  the  defendant,  belonged 
to  the  plaintiffs,  it  was  evident,  that  by 
proving  the  former  by  the  deeds,  the  latter 
wonld  be  ascertained.  They  cited  Potts  v. 
Adair  {I). 
Mr,  PemherUm^  contrll. 

The  Master  of  thb  Rolls. — There  is 
DO  doubt  of  the  principle,  that  where  land 
belonging  to  one,  is  held  by  another  person, 
together  with  his  own  land,  it  is  the  duty 
of  the  latter  to  keep  the  boundaries  dis- 
tinct, so  that  the  lessors  may  know  what 
their  property  is ;  and  when  the  lands  be* 
come  confused,  the  party,  who  has  been 
the  cause  of  that  confusion,  is  bound,  how- 
ever inconvenient  and  prejudicial,  to  pro- 
duce any  evidence  in  his  possession,  to  eluci- 
date the  matter.  Therefore,  if  in  this  case 
there  had  been  no  other  way  of  ascertaining 
the  boundaries,  the.  defendant,  having  con- 
fused them,  would  of  necessity  have  to  pro- 
duce his  title-deeds ;  but  he  would  not  be 
subject  to  that  necessity,  unless  that  fact 
could  not  be  otherwise  proved.  I  am  not 
satisfied  that  it  is  necessary  to  produce 
these  deeds  for  the  purpose  of  proving  the 
plaintiffs*  boundaries ;  it  may  become  so ; 
and  I  am  far  from  saying  that  the  plaintiffs 
may  not  become  entitled  to  see  these  deeds, 
and  every  part  of  them.  On  this  answer,  it 
does  not  appear  absolutely  necessary,  and 
I  cannot  therefore  order  their  production. 


BUCKUAN  0.  IVES. 


v.c.    \ 

Aprils.    / 

WiU — Construction — Securities  for^  Mo^ 
ney—Stock. 

A  testatrix  bequeathed  the  residue  of  her 
property f  of  whatsoever  nature  and  descrip^ 
twn,  **not  being  ready  numey  or  securities  for 
ifumey"  to  three  legatees : — Heldf  that  stock 
in  the  ^l.  per  cents,  was  included  in  the 
exception  ;  tmd^  therefore^  did  not  pass  to  the 
residuary  legatees. 

A  person  fvAo,  if  living  would  have  been 
ffUitled  to  a  share  of  residue^  as  one  of  the 
neiUof-lan^  but  who  left  England  seventeen 

(1)  1  Aost  398  ;•.  c.  3  Swaatt  %b9* 


years  agOy  and  had  never  since  returned  or 
been  heard  of  was  presumed  to  be  dead. 

Sarah  Dennis,  by  her  will,  dated  the 
17th  of  December  1817,  af\er  giving  cer- 
tain pecuniary  legacies,  disposed  of  the 
residue  of  her  estate  as  follows  :  "all  the 
rest,  residue,  and  remainder  of  ray  proper- 
ty, of  whatsoever  nature  and  description, 
not  being  ready  money  or  securities  for  money  ^ 
1  direct  to  be  sold,  and  the  money  arising 
from  the  sale  thereof  to  be  equally  divided 
between  my  nephews,  William  Ives  and 
James  Ives,  and  my  niece  Jane  Ives." 

The  testatrix  died  in  July  18S5,  and. her 
property  consisted  exclusively  of  stock  in 
the  31.  per  cents,  and  the  9^1,  per  cents. ; 
and  af^er  the  pecuniary  legacies  had  been 
paid,  the  residue  consisted  of  2,982/.,  Sj^L 
per  cents. 

The  question  in  the  suit  was,  whether 
the  stock  passed  under  the  bequest  of  thq 
residue,  or  whether  it  was  to  be  divided 
among  the  next-of-kin  of  the  testatrix. 

Mr.  Girdkstone  appeared  for  the  plain- 
tiff;  and — 

Mr.  Wright  and  Mr.  Simpson,  for  dif- 
ferent defendants :  Bescoby  v.  Pack{\)  waa 
cited. 

The  Vice  Chancellor  decided,  that  the 
exception  out  of  the  gifl  of  residue,  of 
'*  money  and  securities  for  money,"  must 
be  held  to  comprise  the  stock,  and  that  the 
parties  who  were  named  as  residuary  lega« 
tees  were,  therefore,  not  entitled  to  such 
stock,  but  that  it  was  divisible  among  the 
next-of-kin  of  the  testatrix. 

James  Ives,  who  was  one  of  the  next-* 
of-kin  of  the  testatrix,  had  gone  abroad 
seventeen  years  ago,  as  a  sailor,  and  had 
never  returned  to  England,  nor  been  heard 
of  since  his  departure.  The  Court  held» 
that  he  might  be  presumed  to  be  dead. 


REED  V,  NOBRIS. 


L.C.     \ 

April  8,  9,J 

Principal  and  Surety — Bond. 

Where  a  surety  compounds  for  the  debt 
for  a  less  sum  than  is  due,  he  is  only  entitled 

(1)  1  Sim.  &  Stu.  500;  ■•  c  f  Law  J.  Rep. 
Chioc.  17. 
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to  etaim  agtmH  kh  prindpal  the  mm  ae^ 
tuallv  fNtfts,  antd  iM  notwUhtandmg  he 
obtains  an  assignment  of  the  whole  debt  to  a 
trustee  for  hts  own  benefit. 

The  question  in  this  case  arose  under 
the  following  circumstances : — 

Richard  Bevan  the  younger  was  indebted 
to  his  father,  Richard  Bevan  the  elder^  on 
bond,  to  the  amount  of  1,000/.;  and,  on 
the  other  hand,  Richard  Bevan  the  younger 
was  surety  for  his  father  on  a  bond  for 
500/.  to  Lord  Vernon. 

John  Norris,  the  executor  of  Richard 
Bevan  the  younger,  and  Elizabeth  Dray- 
ton Smith,  a  devisee  under  his  will,  became 
the  purchasers  of  the  bond  given  to  Lord 
Vernon  for  a  sum  much  less  than  was 
actually  due  thereon;  and  the  question  now 
raised  was,  whether  they  could  claim, 
against  the  estate  of  Richard  Bevan  the 
elder,  the  amount  due  on  the  bond,  or 
merely  what  was  actuaDy  paid  for  the  aa- 
aignment. 

Mr.  Wimtm  and  Mr.  Teed,  for  the 
plaintiff,  Uie  representative  of  Richard 
Bevan  the  elder,  contended,  that  a  surety 
stood  in  the  same  fiduciary  character  as 
an  agent,  and  that  he  could  not  retain  the 
advantage  of  any  beneficial  compromise 
which  he  had  been  able  to  eflect,  and  that 
tbe  surety  was  only  entitled  to  be  repaid 
the  damage  actually  sustained  by  him, 
namely,  the  sum  paid  on  the  compromise. 
They  cited — 

Copts  Y.  Middleton,  Turn.  &  Russ.  224. 
Ex  parte  Rushforth,  10  Ves.  420. 
Butcher  v.  ChurcMU,  14  Ves.  567. 

Mr.  Wakefield  and  Mr.  Lovat,  for  Mr. 
Norris,  contended,  that  no  fiduciary  cha- 
racter existed  between  principal  and  surety, 
and  even  if  there  did,  yet,  the  defendants 
having  purchased  the  bond  with  their  own 
private  monies,  were  entitled  to  claim  the 
whole  amount  due  on  it. 

Mr.  G.  Richards  and  Mr.  Puller,  for  E. 

D.  Smith,  one  of  the  defendants  and  one  of 
the  purchasers  of  the  bond,  contended  that 

E.  D.  Smith  could  not  be  prejudiced  by 
the  fact  of  having  purchased  jointly  with 
the  suretv;  and,  at  any  rate,  she  was  enti- 
tled to  the  benefit  of  her  purchase  pro 
tanto,  particularly  as  the  assignment  had 
been  Uken  to  a  trustee  for  the  purchasers. 
They  cited— 


Bnmlef  v.  HMand,  5  Ves.  610. 
Morret  v.  Paiske,  ft  Atk.  52. 
Priiehard  v .  Draper, I  Russ. &  Myl.  191 . 

The  Lord  Ch ancellor-* [after  decidii^ 
a  question  of  fact,  in  which  there  was  no 
legal  point,  said}— Now  die  only  other 
question  in  this  case  is,  whether  the  repre* 
sentatives  of  the  son,  having  come  to  an 
arrangement  with  Lord  Suffield,  the  re- 
presentative of  Lord  Vernon,  are  enti- 
tled, as  against  the  estate  of  the  &ther,  to 
demand  more  than  was  actually  paid  in 
exoneration  of  the  son's  liability.  If  there 
were  no  authority,  I  should  have  no  diffi* 
cttlty  in  making  a  precedent.  It  appears  to 
me  that  this  comes  within  the  principle  of 
all  the  cases.  Take  the  case  of  an  agent ; 
why  is  he  precluded  from  the  benefit  of 
the  purchase  of  a  debt  for  leas  than  ia  doe? 
because  k  is  his  duty  to  settle  on  the  best 
terms  he  can,  and  if  he  is  employed  lor 
that  purpose,  and  he  is  able  to  settle  lor 
less  than  what  is  due,  it  would  be  a  viola- 
tion of  his  duty  to  his  employers  to  depart 
firom  the  course  he  ought  to  pursue,  and 
take  an  assignment  6f  the  debt,  and  thereby 
make  himself  a  creditor  to  the  luU  amount 
Does  not  the  same  relative  duty  exist  be- 
tween the  principal  and  surety?  He  enters 
into  an  obligation  in  a  contract  of  indem- 
nity, and  the  principal  undertakes  to  pay 
what  the  surety  shall  pay  in  consequence 
of  his  becoming  surety;  and  «t  is  by  virtue 
of  that  situation  that  the  surety  fs  enabled 
to  make  the  arrangement  with  the  creditor ; 
and  it  is  the  duty  of  the  surety,  in  making 
the  arrangement,  to  make  the  best  terms 
that  he  can.  If  the  surety  then  should  be 
able  to  settle  with  the  obligee  for  less  than 
the  amount  due,  can  he  insist  on  treating 
the  transaction  as  a  release  of  himself  to 
that  extent  from  his  situation  of  indemnitv, 
and  by  taking  an  assignment  of  the  whole 
debt,  make  himself  a  creditor  to  that 
amount  against  his  principal?  I  should 
find  no  difllculty  in  making  a  precedent  if 
none  existed,  and  it  is  satisfactory  to  find 
that  the  principle  has  been  laid  down  by 
Lord  Eldon.  In  Ex  parte  Rushfortht  and 
Butcher  v.  ChurchiU,  he  lays  it  down  as  a 
dear  rule  of  this  court,  that  where  a  surety 
discharges  an  obligation  at  a  less  snm  than 
what  is  due,  he  cannot  make  himself  1  cre- 
ditor as  against  the  principal  fer  the  whole 
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imount  doe.  I  am  tfaertlbra  of  opinioiiy 
on  principle,  and  on  the  authorities,  that 
the  estate  of  the  son  is  only  entitled  to  the 
amount  which  was  actually  given  in  dis- 
charge of  the  bond. 


June  4,  1836.  ^  hollow  at  o.  he  adinoton. 
Jan.  25,  1837.  > 

VoUmtary  Settlement 

By  a  pott-miplial  and  voiuntary  Meitlementt 
0  huibandand  hii  wife  otHgned  to  iriuteet  all 
their  present  or  future  acquired  proper  ly^  in 
trust  for  the  wife  for  life^  with  remainder  to  the 
huihand  for  life^  with  remainder  over,  A 
beguest  was  afterwards  made  to  the  w\fe : — 
Neldf  that  it  was  not  subfect  to  the  trusts  of 
the  settlement ;  and  that  the  Court  would  not 
interfere  to  compel  the  husband  to  perform 
the  trusts  of  tide  voluntary  settlement. 

By  an  indenture,  dated  the  16th  day 

of  August   1808,   and   made  after  their 

manriagf,  between  John  Peter  Holloway, 

and   the    plaintiff,  his  wife,  of  the  one 

party  and   Richard  Clement    Headington 

and   William    Headington,  of  the  other 

part, — ^reciting,  that,  under  a  settlement, 

made  on  the  marriage  of  William  Clement 

Headington  and  Sarah  Brown,  the  father 

and  mother  of  plaintiff,  the  plaintiff  was  en« 

titled  to  a  share  of  certain  property  therein 

mentioned ;  and  reciting,  that  there  was  not 

any  settlement  made  on  the  marriage  of 

the  said  John   Peter  Holloway  and   the 

plaintiff,  his  wife ;  and  reciting,  that  the 

plaintiff^  or  the  said  J.  P.  Holloway  in  her 

right,  might  thereafter,  by  gift,  devise,  be- 

queat,  or  other  disposition,  and  by  descent, 

become  entitled  to  other  property,  both 

real  and  personal;  and  reciting,  that  the 

said  J*  P.  Holloway,  being  desirous  that 

hia  w'lSe  and  her  children  should  have  some 

provision  made  for  them,  independently  of 

him,  and  nc»t  sobject  to  his  order  or  direc* 

tion,  had  proposed  and  agreed,  that  the 

aforesaid  certain   property,  and  also  all 

other  property,  both  real  and  personal,  to 

which  the  plaintiff,  or  the  said  John  Peter 

Holloway,  in   her   right,  might  become 

entitled,   as  aforesaid,  should   be   settled 

in  manner  .thereinafter  expressed  ; — it  was 

witnessed,  that,  in  pursuance  of  the  said 


proposal  and  agreement  of  the  said  J.  P« 
Holloway,  and  for  carrying  the  same  into 
effect,  and  for  and  in  consideration  of  the 
sum  of  IOj.  to  them,  the  said  J.  P.  Hol- 
loway and  the  plaintiff  his  wife,  paid  by 
the  said  Richard  Clement  Headington  and 
William  Headington,  they,  the  said  John 
Peter  Holloway  and  the  plaintiff,  grant- 
ed, bargained,  sold,  assigned,  transferred, 
and  set  over  unto  the  said  Richard  Cle- 
ment Headington  and  William  Heading- 
ton,  their  executors,  administrators,  and 
assigns,  all  the  estate,  right,  title,  interest, 
inheritance,  use,  trust,  property,  claim,  and 
demand  whatsoever,  both  at  law  and  in 
equity,  and  in  possession,  reversion,  re- 
mainder, expectancy,  or  otherwise  how- 
soever, which  tbey,  the  said  John  Peter 
Holloway  and  the  plaintiff  his  wife,  or 
either  of  them,  then  had,  or  which  they, 
or  either  of  them,  their,  or  either  of  their 
heirs,  executors,  or  administrators,  at  any 
time  or  times  thereafter,  might  have,  of, 
into,  or  out  of  the  said  monies,  effecte, 
and  property,  so  in  and  by  the  said  in  part 
recited  indenture  of  settlement  covenanted 
to  be  settled  as  aforesaid,  and  of  and  in 
the  stocks,  funds,  and  securities  wherein 
the  same  were  placed  out  or  invested,  and 
the  interest,  dividends,  and  annual  produce 
thereof;  and  to  or  out  of  the  said  personal 
estate  of  John  Headington  therein  men- 
tioned ;  and  also,  of,  into,  or  out  of  all 
other  the  property,  both  real  and  personal, 
to  which  the  plaintifi^  or  the  said  John 
Peter  Holloway  in  her  right,  might  at  any 
time  or  times  thereafter  be  entided,  whe- 
ther the  same  should  be  by  descent,  gift, 
or  devise,  upon  trust,  for  the  separate  use 
of  the  plaintiff,  Mrs.  Holloway,  for  life,  with 
remainder  to  the  use  of  J.  P.  Holloway 
(her  husband),  for  life,  with  remainder,  on 
trust,  for  their  children,  as  the  plaintiff 
should  appoint ;  and,  in  default  of  appoint- 
ment, to  pay  the  same  amongst  all  the 
children  of  the  plaintiff  living  at  her  death, 
whether  begotten  by  John  Peter  Hollo- 
way, or  any  future  husband ;  and,  in  de- 
fault of  issue  living  at  her  death,  then  in 
trust  for  the  plaintiff  absolutely. 

The  plaintiff's  brother,  Richard  Clement 
Headington,  by  his  will,  dated  in  1829, 
after  certain  bequests,  proceeded  in  these 
words : — "  The  rest  of  my  fortune  I  leave, 
in  trust,  to  my  brother,  nilliam  Heading- 
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toh,'  and  Dr.  Fratnpton,  of  Lymington,  to 
be  given  by  them,  that  is,  the  interest  half- 
yearly,  to  my  three  sisters ;  and,  after  the 
death  of  the  said  three  sisters,  to  be  dis- 
posed of  by  the  said  three  sisters,  as  they 
may  think  proper." 

The  testator  died  in  1830,  possessed 
of  considerable  personal  estate,  leaving 
Mrs.  HoUoway,  the  plaintiff,  one  of  the 
three  sisters  mentioned  in  his  will,  surviv- 
ing him.  WiUiam  Headington  and  Dr. 
Frampton  (since  deceased)  proved  his  will. 
The  plaintiff*,  Mrs.  Holloway,  who  was  then 
living  apart  from  her  husband,  filed  this 
bill  agfainst  her  husband,  and  the  parties  in- 
terested under  the  settlement  and  will,  and 
against  the  surviving  executor  of  the  will  of 
Richard  C.  Headington,  for  the  adminis- 
tration of  his  estate,  and  praying  a  decla- 
ration,'that  one-third  of  the  residue  ought 
(o  be  secured  for  her  separate  use ;  or,  if 
not,  then  that  it  ought  to  be  secured  upon 
the  trusts  of  the  settlement  of  the  10th  of 
August  1808. 

The  question  was,  whether  this  volun- 
tary settlement  was  binding  or  not  on  Mr. 
Holloway. 

[  At  the  hearing,  on  the  4th  of  June  1836, 
the  bill  was  dismissed,  so  far  as  it  sought 
to  establish  the  deed  of  1808,  and  to  have 
the  trusts  performed ;  but,  in  consequence 
of  the  reported  decision  of  Sir  £.  Sugden, 
in  Ellis  V.  Nifhfno(l),  the  case  was  set 
down  to  be  re- heard. 

Mr.  Wakefield  and  Mr,  Hughes  relied  on 
the  reasons  g^ven  in  the  case  of  Ellis  v. 
Nimmot  to  shew  that  the  relationship  be- 
tween'the  parties  being  such  as  to  consti- 
tute a  meritorious  consideration,  the  Court 
would  specifically  perform  the  contract; 
and '  contended,  that  this  was  a  stronger 
case,  as  the  settlement  was  by  deed.  They 
urged  also,  that,  being  a  settlement  of  the 
wife's  property,  it  was  not  altogether  vo- 
lunUry — Muskerry  v.  Chinnery{Jt), 
•  Mr»  Knight  and  Mr.  O.  Anderdon,  contrlt, 
contested  the  principle  on  which  the  deci- 
sion, in  Ellis  V.  NimmOf  had  been  origi- 
hally  decided ;  and  contended,  that  courts 
of  equity  had  in  no  cases  interfered  to  carry 
into  effect,  as  against  the  settlor,  an  in- 
complete settlement,  the  only  consideration 


for  whidi  was  the  relationship  between  the 
parties ;  that,  if  the  Court  acted  by  ana- 
logy to  the  case  of  a  covenant,  to  stand 
seised  to  uses  before  the  statute,  then  the 
analogy  signally  failed,  in  the>  important 
instances  of  supplying  a  surrender  of  copy- 
holds, and  of  affording  relief,  in  cases  of  a 
defective  execution  of  a  power,  -in  which 
cases  it  had  been  repeatedly  decided,  that 
the  Court  would  not  aid  all  those  parties, 
whose  relationship  would  have  constituted 
a  sufficient  consideration,  in  a  covenant  to 
stand  seised  to  uses  (3).  They  also  ob- 
jected, that  the  property  dealt  with  was  a 
mere  possibility ;  and  also,  that  the  wife, 
not  being  bound  by  the  deed,  it  would  be 
unjust  to  bind  the  husband  thereby. 

Mr,  Oirdlestone,  Mr.  Jeremy,  and  Mr. 
F,  Montague,  for  other  parties. 

Mr,  Wakefield,  in  reply. 

The  VicB  Chahcbllor. — With  respect 
to  Ellis  V.  Nimmo,  as  I  understand  it, 
whatever  the  opinion  of  the  Lord  Chancel- 
lor might  have  been,  in  effect  that  decision 
was  re-heard  by  a  Lord  Chancellor,  who 
decided  it  in  the  same  way,  rejecting  the 
reasons  for  the  past  decision,  and  adopting 
other  new  ones.  Therefore,  whatever  might 
have  been  the  authority  of  one  Lord  Chan- 
cellor, we  have  the  authority  of  another 
Lord  Chancellor  against  it.  It  does  not 
appear  to  me,  that  this  decision  is  an  au- 
thority which  binds  ;  besides  which,  it  ap- 
pears that  the  case  cited  was  not  like  this; 
because,  there,  the  question  was,  not  how 
far  the  husband  was  bound,  but  how  far  the 
father  of  a  lady  should  be  bound  in  respect 
of  an  estate  which  had  descended  from  her 
uncle.  Here  is  a  case  totally  unlike  it, — 
where  a  husband  and  wife  living  together, 
come  to  an  agreement,  that  all  the  property 
of  the  wifo  should  be  settled  in  a  given  man* 
ner.  The  parties  seem  to  be  dealing  quite 
at  random.  I  do  not  understand  what  was 
the  agreement,  whether  the  husband  or 
wife,  or  both,  were  to  be  bound.  It  ap- 
pears to  be  singular  that  there  should  be 
made  a  provision  which  might  accidentally 
have  the  effect  of  giving  the  whole  of  the 
future  fortune  of  the  wite,  not  to  the  grand- 
children of  the  husband,  but  to  children  of 


(1)  Ll«yd  &  G..  temp.  Sag.  335. 
"  {t)  Ibid.  p.  185. 


(3)  See  f   Sugden  on  Powers,   101 ;   1    Madd. 
*  Prtcdce;*  67. 
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911  nfttr-Uken  husband.  It  appears  that 
this  is  so  vague  and  uncertain  in  its  na- 
ture, that,  unless  there  was  express  autho- 
rity to  shew,  that  the  Court  has  so  acted  a^ 
to  specifically  perfprm  such  an  agreement, 
I  would  not  be  die  person  to  do  it.  I 
therefore  thinki  that  the  decree,  on  the 
first  hearing,  was  a  right  decision. 

NoU, — The  Vice  Chancellor,  daring  the  argu- 
ment, aaid  that  the  caie  cited  had  since  occupied  the 
attention  of  Sir  £.  Bueden,  and  that  he  had  fre- 
quently spoken  to  Hia  Honoar  on  the  iubjeet 


M.R.    \ 
an.  25.  J 
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Casii — Practice. 

An  order  by  cofuen/,  if  in  conformity  with 
Iht  ruke  of  the  Courts  connof  he  varied  ex" 
cept  hy  coneentm 

Mr.  Kinder  sky  and  Mr,  Humphreti  ap- 
plied to  add  a  term  to  an  order  made  by 
consent. 

.   Mr,  Pemherton^  contrll,  opposed  any 
variation  being  made. 

The  Master  of  the  Rolls. — ^The  par- 
ties have  agreed  that  the  Master  should 
proceed  in  a  certam  form,  and  this  agree- 
ment 1  must  consider  as  binding  upon 
them.  I  do  not  think,  that  the  Court  has 
authority  to  vary  an  order  by  consent, 
provided  it  be  in  conformity  with  the  rules 
of  the  Court,  and  there  be  no  fraud. 

ApjpUeatian  refiueAf  with  costs* 
Nuif.— See  Seton,  p.  574 ;  Blnnt'a  Arab.  p.  f  f 9, 


Mar  3  6    1       ^^>^KK  v«  EDOBLL. 

Infani—l  WiU.  4.  c.  60— CoiM<rticlMm. 

An  exchange  of  lands,  or  an  exchange  of 
lands  where  a  stun  of  money  forms  part  qf 
the  consideration  hy  way  of  eqtudity  qfeX' 
change,  does  not  come  within  the  operation 
of  the  act,  so  as  to  enable  an  infant  heir  to 
conoey, 

4 

William  Turner  entered  into  an  atpree- 
ment  with  Maria  Frances  Wyatt  Edgell, 
New  SsaiBs,  VL^Chanc. 


spinster,  and  Louisa  Elisabeth  Wyatt  £d- 
geU,  spinster,  by  which  he  agreed  to  sur- 
render to  the  Misses .  Edgell,  their  heirs 
and  assigns.  certaiA  copyhold  land  and 
premises,  part  of  the  manor  of  Egham,  of 
which  William  Turner  was  seised  in  fee, 
liccording  to  the  custom  of  the  said  manor; 
and  in  consideration  of  such  surrender,  the 
Misses  Edgell  agreed  to  convey  to  the  sa\i 
William  Turner  and  his  heirs,  four  free- 
hold  cottages  and  their  appurtenances,  and 
a  plot  of  ground,  in  the  parish  of  Egham, 
and  to  pay  him  the  sum  of  300/.,  "  as  and 
for  equality  of  exchange;"  50/.  pf  such  sum 
to  be  paid  at  the  time  of  the  signing  the 
agreement,  and  the  remaining  250/.  to  be 
paid  on  the  completion  of  the  contract. 
.  On  the  30th  of  April,  (the  day  on  which 
the  above-mentioned  agreement  was  sign- 
ed,) the  Misses  Edgell,  in  pursuance  of 
their  agreement,  paid  William  Turner  the 
9um  of  50/.,  but  on  the  7th  of  August  1836| 
and  before  the  contract  was  further  coin- 
pleted,  William  Turner  died  intestate,  Ipav- 
mg  Carey  Turner  his  only  child  and  heir- 
at-law,  Uien  a  few  weeks  old,  surviving 
him. 

The  phuntiff,  the  widow  of  William 
Turner,  procured  letters  of  administration 
to  her  husband's  estate  and  effects  to  be 
granted  to  her;  and  the  Misses  Edgell,  sub- 
sequently to  the  signing  of  the  above-men- 
tioned agreement,  assigned  their  interest 
in  the  contract  to  Sir  Frederick  Hervey 
Bathurst. 

A  bill  was  filed  by  the  widow  against 
the  Misses  Edgell,  the  infant  heir  of  Wil- 
liam Tumef,  and  Sir  F.  H.  Bathurst,  pray- 
ing the  specific  performance  of  the  agree- 
ment, and  that  all  proper  directions  might 
be  given  for  that  purpose.  The  question 
was,  whether,  under  the  1  Will.  4.  c.  60, 
the  Court  could  direct  the  infant  defendant 
to  surrender  the  copyhold  premises,  which 
had  descended  to  him  by  the  death  of  Wil- 
liam Turner. 

Mr,  Addis,  for  the  plaintiff,  said,  that 
the  16th  section  of  the  act,  which  extended 
to  vendors  dying  and  leaving  infant  heirs, 
in  principle  and  in  terms,  applied  to  this 
jcase.  The  transaction  between  William 
Turner  and  the  Misses  Edgell  was  in  sub- 
stance a  purchase ;  where  the  consideration 
was  land  and  money,  instead  of  money 
only.  That  it  was  not  necessary  that 
2D 
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rhoney  should  be  the  consideration,  to 
make  it  a  purchase ;  but  a  sale  of  any 
property  by  one  person  to  another,  for  a 
valuable  consideration,  was  a  purchase, 
no  matter  what  that  valuable  considera* 
tion  might  be.  But,  in  the  present  case, 
if  a  money  consideration  were  deemed  ne- 
cessary to  satisfy  the  terms  of  the  act,  such 
consideration  existed,  as  the  Misses  Edgell 
were  to  pay  William  Turner  dOOl.,  besides 
tlie  property  they  agreed  to  convey  to  him. 
But  if  the  Court  thought  the  transaction 
between  the  Misses  Edgell  and  Turner  did 
not  come  within  the  strict  meaning  of  a 
purchase  and  sale,  the  18th  section  of  the 
act  removed  any  difficulty  that  might  be 
felt,  by  extending  the  relief  given  under 
tbe  act  to  every  case  of  an  implied  or  con- 
structive trust.  AfVer  the  execution  of  the 
agreement,  William  Turner  was,  in  equity, 
a  trustee  of  the  copyhold  estate,  which  he 
held  for  the  Misses  Edgell,  and  the  agree- 
ment having  been  proved  against  the  infant, 
he  was  necessarily  subject  to  the  same 
iequity  as  his  fitther,  and  was  a  trustee  for 
the  Misses  Edgell  or  Sir  F.  H.  Bathurst. 

Mu  Williamson^  for  the  infant  defendant, 
said,  that  the  contract  being  a  beneficial 
one  to  the  infant,  it  was  for  the  interest  of 
all  parties  that  it  should  be  carried  into 
execution ;  and  he  contended,  that  the 
Coyrt  had  power  to  direct  the  infant  to 
surrender,  under  the  sixteenth  and  eigh- 
teenth sections. 

Mr,  Romillyf  for  the  defendants,  the- 
liifisses  Edgell  and  Sir  F.  H.  Bathurst, 
contended,  that  the  transaction  between 
'Turner  and  the  Misses  Edgell  was  not  a 
sale,  although  money  was  agreed  to  be 
paid  to  Turner ;  but  it  was,  in  fact,  an  ex- 
'change,  which  was  not  a  case  provided  for 
by  the  16th  section  of  the  act,  which  only 
applied  to  sales.  That  the  16th  section 
clearl  V  applied  to  cases  of  sale  for  a  money 
consideration  only.  It  was  contended, 
that  an  exchange  must  be  widiin  the 
'meaning  of  the  18th  section  of  the  act, 
but  that  section  expressly  excludes  cases 
of  partition  and  election,  and  all  cases  of 
vendors,  except  such  as  are  expressly  pro- 
-vided  for  by  the  16th  section.  The  ex- 
clusion of  cases  of  partition  and  election, 
shews,  that  the  act  was  not  meant  to  apply 
to  such  cases  as  exchange,  where  no  money 
consideration  was  given.     To  a  certain 


extent.  Turner  might  be  considered  ft  renf-' 
dor,  as  money  constituted  a  patt  of  the 
consideration  to  be  given  him,  but  such  a 
case  of  ft  vendor  not  being  expressly  pro- 
vided for  by  the  16th  section,  was  ex- 
pressly excluded  by  the  18th  section. 

Mr,  Addikt  in  reply. — No  principle  or 
reason  can  be  suggested  why  the  legis*< 
lature  should  afford  relief  in  cases  of  ven- 
dors, where  one  kind  of  consideration  is 
given,  and  refuse  it  in  another,  where  a 
different  kind   is  given,   the    evils   and 
inconvenience  to  be  remedied  applying 
equally  to  both  cases;     It  is  contended, 
that  the  18th  section,  in  terms,  excludes 
all  cases  of  vendors  not  expressly  provided 
for  by  the  16  th  ;  but  this  is  provided  fbr 
by  that  section,  the  meaning  of  the  IBth 
section  being,  to  exclude  all  cases  of  ven- 
dors, who  were  not  dead,  leaving  infimt 
heirs, — such  are  the  cases  expressly  pro- 
vided for  by  the  16th  section.     It  is  aliM} 
contended,  that  the  exclusion  of  cases  of 
partition  and  election  from  the  operation 
of  the  18th  section,  shews  an  intention  of 
excluding  cases  like  exchange,  where  there 
is  no  money  consideration ;  but  the  infer- 
ence is  directly  the  contrary,  for  the  spe^ 
cial  exception  of  cases  of  election  and 
partition  shews  clearly,  that  cases  of  ex- 
change which  are  not  mentioned,  are  not 
included  in  the  exception,  and  remain  un* 
touched.     This  case  is  either  one  of  ^e 
and  purchase,  and  then  it  is  within  the 
operation  of  the  16th  section,  or  it  is  an 
exchangre,   and    is    then    comprehended 
within  the  meaning  of  the  18m  section. 
The  exception  in  the  18th  section,  of  all 
cases  of  vendors,  cannot  apply  to  it,  and 
it  is  inconsbtent  to  argue  at  the  same  time 
that  Turner  was  not  a  vendor,  and  attempt 
to  exclude  him  from  the  operation  of  the 
18th  section,  as  being  a  vendor,  though 
not  provided  for  by  the  16th  section.  ^Tbe 
Court,  by  deciding  that  this  case  is  not 
.  within  the  meaning  of  the  act,  will  con- 
siderably narrow  its  operation,  and  dimin- 
ish its  utility. 

The  Mastxe  of  thi  Roi«ls  said«  he 
would  consider  the  point. 

March  6. — His  Lordship  said,  he  had 
read  the  act,  and  carefully  considered  the 
16th  and  18th  sections,  referred  to  in  the 
argument  before  him,  but  he  had  not  been 
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^le  to  satisfy  Uniself,  that  the  case  waa 
within  the  meaning  of  the  act. 


M.R.      ) 
Mar.  12,  IS.S 


WAEBUETOK  0.  HADFIELD. 


Settkntent-^Tmstfor  SaJk — Ccmernon, 

By  a  nutrriage  settlement,  a  reversion  in 
reat€iiaU  nae  conveyed  to  trustees,  m  trust, 
the  refueet  of  the  husband  and  wi/e,  or  of 
the  survivor,  to  sell,  and  the  proceeds  were 
settled  OH  the  husband  and  wife  for  l\fe,  with 
remainder  to  the  children,  and  in  default 
thereof,  to  such  perion  as  the  wife  should 
appoint,  and  in  case  of  no  appointment,  to 
tleuseqf  the  heirs,  executors,  and  admi* 
nistrators  of  the  wife,  according  to  the 
nature  and  property  of  the  premises.  The 
wife  died  without  issue,  and  without  Juiving 
exercised  the  power;  the  husband  took  out 
admimstratian  to  his  w\fe,  and  required  the 
trustees  to  sell  the  reversion : — Heldt  that 
he  wfos  entitled  to  have  it  sold,  and  to  have 
the  proceeds  as  admimstrator  of  his  wffe. 

Catherine  Hand,  at  the  time  of  her  mar- 
rii^e»  was  entitled  to  a  snm  of  2,000/*, 
raiseaUe  out  of  certain  real  estates,  and 
she  was  also  entitled  in  remainder  in  fee, 
(sul^ect  to  the  life  estate  of  her  motlier,) 
to  a  moiety  of  other  real  estates. 

la  the  year  1829,  Catherine  Hand  in- 
teimarried  with  the  plaintiff  Josiah  War- 
burton^  and  in  contemplation  of  that  mar- 
riage, a  settlement  was  executed,  whereby 
the  sum  of  2,000/.  and  the  reversion  were 
conveyed  to  trustees,  upon  trust,  that  the 
trustees  should,  **  at  the  request,  and  with 
the  consent  and  approbation  of  the  said 
Padieriae  Hax^  and  thp  plaintiff,  during 
their  joint  lives,  or  the  survivor  of  them 
during  his  or  her  life,  make  sale,  and  ab- 
solutely dispme  of  the  said  moiety  and 
hereditaments  thereby  granted  and  re- 
leased, and  the  fee  simple  and  inheritance 
thereof;"  and  it  was  thereby  declared  that 
the  trustees  should  pay  1,000/.,  part  of 
the  trust  monies  thereby  assiffned,  to  the 
plaintiff,  and  diat  they  should  hold  the 
monies  arising  from  such  sale,  and  the  re- 
sidue of  the  monies  assigned,  upon  trust, 
ibr  the  separate  use  of  Catherine  Hand, 
for  life,  with  remainder  to  the  plaintiff  for 
life,  with  remainder  to  the  children  of  the 


marriage;  and  in  default  thereof^  (which 
event  happened,)  the  trustees  were  dnrected 
to  stand  seised  of  the  hereditaments  whicl^ 
should  not  have  been  disposed  of  under 
the  said  power  of  sale,  and  be  possessed 
of  all  the  trust  estates,  monies,  and  effects, 
for  such  persons  as  the  said  Catherine 
Hand  should  by  will  appoint,  and  in  de- 
&ult  of  such  appointment,  in  trust  for  the 
heirs,  executors,  and  adminisUators  of  the 
said  Catherine,  according  to  the  nature 
and  property  of  the  premises  respectively^ 
Catherine  Hand  died  without  ever  having 
had  any  issue,  and  without  having  exerr 
cised  the  power  of  appointment,  contained 
in  her  settlement;  she  left  her  husband 
(the  plaintiff)  surviving  her,  who  obtained 
letters  of  administration  to  her,  the  rever-* 
sion  then  remaining  unsold.  The  present 
bill  was  filed,  for  Uie  purpose  of  obtaining 
payment  of  the  remaining  1,000/.,  and  to 
compel  a  sale  of  the  reversion,  and  for  a 
judicial  declaration  of  the  rights  of  the 
parties  under  the  settlement. 

Mr»  Rogers,  for  the  (daintiff,  contendedi 
that,  under  the  esLpress  terms  of  the  settle- 
ment, the  plaintiff  had  a  right  to  have  the 
property  sold,  and  that  it  must  be  consi- 
dered converted  into  personalty,  by  the 
settlement,  and  that,  as  administrator  of 
his  wife,  the  plaintiff  was  entitled  thereto, 

Mr^  Kindersley  and  Mr.  Sutton  Sharpe 
for  the  heiress-at-law  of  the  plaintifi*'s 
wife. — ^The  object  of  giving  this  power  to 
the  survivor,  was  clearly  for  the  purpose 
of  advancing  the  children,  and  not  for  bev 
nefiting  the  husband  ;  and  though  he  might 
have  had  the  power  to  compel  a  sale  for  the 
benefit  of  his  children^  yet  this  Court  will 
not  allow  him  to  exercise  that  power  merely 
for  the  purpose  of  converting  the  settle^ 
property  into  personal  estate,  to  enable  him 
to  claim  it  as  the  representative  of  the  de- 
ceased settlor.  If  the  plaintiff  can  compel 
a  sale,  he  is  not  entitled  to  the  proceeds; 
he  is  only  entitled  to  a  life  interest ;  and 
the  heiress-at-liw  will,  by  express  terms 
of  the  settlement,  which  directs  ''the 
trustees  to  stand  seised  of  the  heredita- 
ments, which  should  not  have  been  dis- 
posed of  under  the  said  power  of  sale, 
and  be  possessed  of  all  the  trust  estate, 
monies,  and  effects,  for  such  persons  as 
the  Said  Catherine  Hand  should  by  will 
appoint,  and  in  default  of  such  appoint- 


t04 


CASES  IN  CHANCERY : 


inent,  in  trust  for  the  heirs,  executors^ 
and  administrators  of  the  said  Catherine, 
according  to  the  nature  and  property  of 
the  premises  respectively,"  take  the  same 
interest  in  the  proceeds,  as  she  has  now  in 
the  Imd—Wheldale  v.  Partridge (1). 

Mr.  Rogertf  in  reply.-— This  is  an  im- 
perative trust,  and  not  merely  a  power  to 
convert  into  personalty,  and  the  trustees 
are  bound  to  make  a  sale,  on  the  request 
of  the  plaintiff  as  the  survivor.  This  is  a 
conversion  out  and  out,  and  the  whole  of 
the  proceeds  belong  to  the  husband-— 
TamUey  v.  BcdmeU{9). 

'  The  Mastbb  ov  thb  Rolls. — I  have 
carefully  looked,  to  discover  whether  I 
could  find  an  intention,  as  arsued  at  the 
bar,  that  the  trust  was  created  for  the  pur- 
pose of  providing  for  the  children  alone, 
but  I  confess  I  can  find  no  such  intention ; 
the  estates  are  conveyed  to  trustees,  in 
trust,  at  the  request  and  with  the  consent 
and  approbation  of  Catherine  Hand  and 
the  plaintiff,  or  the  survivor  of  them,  to 
make  sale,  and  absolutely  to  dispose  of 
the  hereditaments,  and  then  the  trustees 
are  to  stand  possessed  of  the  proceeds 
upon  certain  trusts.  The  sale  might  not 
take  pkce  during  the  joint  lives,  and  then 
the  survivor  was  empowered  to  direct  a 
sale.  The  ultimate  limitation  gave  the 
hereditaments,  which  might  not  be  sold, 
to  the  heirs  of  the  settlor,  and  the  proceeds 
of  the  hereditaments  which  might  be  sold, 
were  limited  to  tbe  personal  representa- 
tives of  the  settlor.  The  survivor  now 
chooses  to  call  for  a  sale,  and  I  think  he 
is  entitled  to  do  so.  The  sale  being  made, 
I  think  the  plaintiff  entitled  to  the  pro- 
ceeds. 


V.C.       )  ATTORNEY  OBNEKAL  0* 

April  7.  3  LEWiM. 

SMuU  59  Geo.  5.  c.  It^CmuttHcium 
— Churckwardetu — Copyholds. 

Freehold  and  copyhold  eiiates  had  been 
vetted  at  different  times  in  trustees^  m  trust 
for  the  repair  of  the  church  and  the  relief  rf 
the  poor  m  a  particular  parish^  for  hinSng 
one  poor  boy  apprentice ,  for  instructing  the 

(l)5Ve«.388. 
V^>  14  Vea.  591. 


poor,  and  for  other  charittMc  putposik  vk  the 
same  parish  : — Held,  thai  these  estates  mere 
not  vested  in  the  churchwardens  and  over* 
seers  of  the  parish,  under  the  statute  59  Oeo. 
S.  c.  1%. 

Whether,  under  that  statute,  ehmrehwar'^ 
dens  and  overseers  are  empowered  to  hold 
copyhold  lands — quaere. 

By  a  grant,  made  in  the  SStd  year  of  the 
reign  of  Henry  6,  and  bv  two  wuls,  certain 
freehold  and  copyhold  lands  had  become 
vested  in  trustees,  upon  certain  trusts,  for 
the  reparation  of  the  dKurch  of  WicUiam 
Marketj  in  Suffolk,  and  the  relief  of  the 
poor  of  that  parish,  either  in  the  workhouse 
or  otherwise,  for  binding  one  poor  boy  ap- 
prentice in  each  year  from  that  pariah,  and 
instructing  the  poor  of  the  parish,  and  for 
other  charitable  purposes  in  the  said  parish 
which  were  no  longer  known. 

New  trustees  had  from  time  to  time 
been  admitted  tenants  of  the  copyholds^ 
and  the  survivors  of  them  were  defendants 
in  this  suit ;  but  the  trustees,  in  whom  the 
freeholds  had  been  vested,  were  Ions  since 
dead.  These  estates  had  been  under  the 
management  of  the  churchwardens  for  the 
time  being,  subject  to  the  directions  of  the 
vestry  of  the  parish. 

A  reference  had  been  made  to  the  Mas- 
ter to  inquire  who  were  the  preaeot  trus- 
tees of  the  charity  estates^  and  to  appoiht 
new  trustees,  llie  Master  reported,  that 
both  the  freeholds  and  copyholds  werey 
under  the  17th  section  of  die  act  (IX  for 
the  relief  of  the  poor — namely,  59  Geo.  9. 
c.  12,  vested  in  the  churchwardens  and 
overseers  of  the  parish  of  Wickham  Market, 
subject  to  the  several  charitable  uses  for 
which  the  same  estates  were  granted  or 
devised. 

* 

( 1)  This  leetioB  saicts, "  thmt  iQ  baildiass*  bads, 
•nd  oereditanevts,  which  iball  be  purcbMed,  hirMi» 
or  tiken  oo  lease  by  the  chnrehwmrdeiis  end  over* 
seen  of  the  poor  of  eny  ptriah,  by  tbe  totbority 
tod  for  any  ot  the  parpoeee  of  this  tot,  ihell  be  eon* 
veyed,  demised,  end  eseared  to  tbe  ehoiebwardeae 
end  OTerteera  of  tbe  poor  of  every  psrisb  rss^eetively, 
sod  their  saceessors,  in  tmst  for  the  peneh ;  end 
such  cburchwirdeDs  sod  overseers  of  tne  poor,  end 
their  successors,  shall  and  may,  and  they  are  hereby 
empowersd  to  aocept,  take,  and  hold,  in  the  neture 
of  a  body  coroorate,  for  and  on  behalf  of  the  parieb* 
all  such  buildings,  Isnds,  and  hereditaments,  and 
also  all  other  buildings,  lands,  and  hereditaBeBts« 
bslonging  to  such  parish." 
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Bxceptions  were  taken  to  this  reporti 
and  it  was  submitted,  that  these  estates 
were  held  on  private  trusts,  and  did  not 
belong  to  the  parish ;  and  that  at  all  eyents 
the  copyholds  could  not  be  vested  in  the 
churdiwaidens  and  overseers  under  the 
act  before  mentioned^  because  they  were 
thereby  empowered  to  hold  lands  in  the 
nature  of  a  body  corporate,  and  a  body 
corporate  could  not  hold  copyhold  lands 
at  common  law — Doe  dem.  Jacluon  y. 
HUey  (2),  was  cited  in  favour  of  the  Mas- 
ter's report. 

Sir  Wiliiam  Home  and  Mr»  Ymmge  ap« 
peared  for  the  churchwardens  and  over- 
seers; and— 

Mr.  Cooper  and  Mr.  O.  Anderdm^  for 
the  relators. 

The  ViCB  Chancbllor  held,  that  neither 
the  freehold  nor  the  copyhold  lands  were 
vested  in  the  churchwardens  and  overseers, 
and  referred  it  back  to  the  Master  to  re* 
view  his  report. 


M.R.     1 
April.    J 


WILSON  V.  BaOUGHTON. 


Witness — ExaamMtion — Expenses. 

A  wkbuess  residing  wiihin  three  and  a  half 
miles  fiom  the  exammer^s  cffice,  and  mho  was 
not  in  any  prefeswm  or  husinesSf  fsas  offered 
one  guinea^  but  refused  to  he  examined  unless 
he  was  first  paid  two  gwneasfor  his  loss  of 
time  and  expenses;  he  imw,  on  an  ex  parte 
motion^  ordered  to  attend  the  examiner,  at  his 
own  expense^  infomr  days^  or  be  committed. 

Mr.  Olasse  moved  ex  parte  that  C.  A. 
Thiselton,  (a  witness  in  this  cause,)  might 
attend  the  examiner  at  his  own  expense, 
in  fear  da]^,  or  be  committed  to  the  Fleet 
prison. 

The  application  was  supported  by  the 
examiner's  certificate  oi  de&ult,  and  an 
affidavit  stating  the  due  service  of  a  sub- 
poena, to  appear  before  the  examiner  to  be 
examined  on  behalf  of  the  plaintiff,  on 
Wednesday,  the  15th  of  March,  and  that 
the  said  Charles  Alfred  Thiselton,  before 
sQch  service,  stated  that  he  objected  to  be 

<S)  10  B.  &  C.  8S5 ;  s.  c.  8  Uw  J.  Rep.  M.C. 
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examined  as  such  witness,  and  at  the  time 
of  service,  informed  the  deponent,  that 
he  would  not  attend  the  examiner,  and 
that  he  should  at  the  time  so  appointed  tot 
his  examination,  be  150  miles  from  Lon^ 
don ;  but  no  demand  for  loss  of  time  or 
expenses  was  then  made;  he,  however, 
attended  before  the  examiner,  on  the  1 5th 
of  March,  and  demanded  the  sum  of  91.  8#., 
for  his  loss  of  time  and  expenses  of  attend- 
ing the  examiner  on  the  last-mentioiied 
day,  and  on  a  previous  day  in  the  month 
of  November  last,  and  for  calling  upon  the 
deponent  some  time  previously  relative 
thereto ;  and  that  C.  A.  Thiselton  stated  to 
the  examiner,  that  he  was  in  no  business  or 
profession,  upon  which  the  deponent  and 
the  examiner  informed  C.  A.  Thiselton,  that 
he  was  not  entitled  to  be  paid  for  his  loss  of 
time,  but  for  any  necessary  expenses  only ; 
and  that  C.  A.  Thiselton  was  in  the  month  of 
November  last  examined,  without  anv  pay- 
ment or  demand  whatever,  either  for  loss  of 
time  or  expenses;  but  the  deponent,  owing 
to  such  objection  as  aforesaid,  offered  on 
the  15th  day  of  March  to  the  said  C.  A. 
Thiselton,  the  sum  of  II.  1«.,  at  the  same 
time  stating,  he  did  not  believe  he  would 
be  allowed  it,  even  for  necessary  expenses, 
as  the  witness  resided  in  the  suburbs  of 
London ;  but  that  the  said  C.  A.  Thiselton 
refused  to  accept  the  said  offer,  or  to  be 
examined,  unless  two  guineas  at  the  least 
were  first  paid  to  him ;  the  affidavit  fhrther 
stated,  that  the  residence  of  the  witness 
was  not  more  than  three  and  a  half  miles 
fhmi  the  examiner's  office. 

His  Lordship  at  once  made  the  order. 


MR      "^ 

F  b    1*8      >    ^^^    ATTORNEY    GENERAL  V. 

Ajril  10.  3  ^^^^• 

Charity— %  ^  3  WiU.  4.  c.  UB-^Statvie 
^^Construction. 

A  testatrix^  in  1680,  devised  an  estate  to 
W.  vn  feet  f^eet  to  a  rent-charge  of  32i.t 
and  she  requesUd  W.  that  the  estate  might 
be  let  to  a  CathoUe,  qualified  to  entertain  a 
priest  for  the  help  rf  poor  CathoUcs;  and 
she  ordered  a  Dommican  or  Franciscan  priest 
to  be  kept  on  the  estate^  and  gave  Ml.  (part 
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tf  the  reni'Charge)  id  sueh  priett  for  his 
tnamtenanoe : — Held,  Jirst^  that  eueh  gift 
woi  charitable;  and^  secondly ^  that  ii  foas  a 
9M  gift  prior  to  the  passing  of  the  statute 
%  ^  S  mil.  4.  c.  115. 

An  information  was  fled  respecting  the 
reni^eharge  prevUme  to  the  passing  of  the 
act,  but  the  trustee^  in  wham  it  was  vestedf 
was  not  made  a  party  until  q/ler  the  act  had 
passed: — Heldt  that  under  the  terms  of  the 
aeti  U  was  excepted  from  its  operation. 

This  was  an  nifoniiatioii«  filed  by  the 
Attorney  General,  under  the  foUowing  cir- 
enmstances :— Ursula  Mountney,  o£  Stone* 
eroft,  in  the  county  of  Nortbumberlandi 
wtdow»  hyher  will,  dated  the  16th  of  July 
1680,  gave  to  Ralph  Clareriag,  his  hetra 
and  assigns,  an  annuity  or  rent*charge  of 
39/.,  issuing  out  of  all  her  messuages,  lands, 
tenements,  and  hereditaments,  in  the  se- 
veral parishes  of  Warden,  Corbridge,  and 
8t.  Johnlee,  in  the  said  county,  commonly 
called  Stonecroft,  Nunbush,  Stonecroft 
Milne,  die  Hokelose,  Little  Whittington^ 
and  Porligale»  with  powers  of  distress  in 
case  of  non-payment;  and  she  devised  the 
same- premises  to  Wdliam  Lord  Widdring- 
ton  and  his  heirs,  subject  to  the  said  an* 
nuity.  Ursula  Mountney,  by  a  paper  of 
instruetions;  bearing  date  the  21st  of  Au- 
gust 1680,  after  reciting  her  will,  oon« 
tinued  as  follows  :-^*' And  whereas,  by 
foason  of  the  malignancy  of  the  times,  I 
could  not,  by  my  said  last  will,  declare  the 
use  and  uses  to  which  I  intended  the  said 
sum  of  32/.  per  annum  should  be  disposed, 
I  did,  therefore*  give  and  bequeath  the 
same'  unlo'  the  said  Ralph  Qavermg  and 
his  heirs ;  yet,  nevertheless,  my  said  de- 
vise was  and  is,  and  1  do  hereby  declare 
the  same  to  be  upon  special  trust,  and  to 
the  intent  and  purpose  only  that  the  money 
arising  and  growing  due  and  payable,  by 
virtue  of  the  rent-charge  gra'nt»d  to  the 
said  Ralph  Clavering  and  his  heirs,  by  my 
said  last  will  and  testament,  shall  be  dis- 
posed of  as  by  this  my  writing,  under  my 
hand  and  seal,  I  shall  hereafter  nomhiate 
and  appoint.  Iwqmmie,  I  do  request  and 
desire  my  honourable  friend  and  kinsman 
William  Lord  Widdrington,  diat  Stonecroft 
and  Nunbush,  with  the  appurtenancesi 
may  alwaya  be  let  to  farm  to  some  discreet 
CfUholic,  qualified  to  entertwn  a  pri^t  f«f 


the  help  of  poor  Catholics  in  HeaUivm  and 
Warden  parishes,  and  other  places  neac 
adjacent.  And  whereas,  my  dear  brother, 
Mr.  John  Widdrington,  late  deceased,  ^d, 
by  his  last  will,  order  and  appoint  that  s^ 
Dominican  or  Franciscan  priest  should  ba 
kept  at  Stonecroft,  which  I  dp  hereby, 
order  anddesire  may  be  performed  accord-* 
ingly,  if  a  priest  of  any  such  order  can  be 
conveniendy  had ;  and  I  do  give  20/.  pe^ 
annum,  to  the  priest,  that  shall  serve  a^ 
Stonecroft,  for  his  maintenance,  to  be  pai4 
yearly,  for  ever,  out  of  the  aforesaid  rent- 
charge  of  d2i,  at  such  feasts  or  days  of 
payment  as  the  same  shall  Jbacpme  due 
and  payable,  by  virtue  of  my  said  will;  and 
for  die  residue  of  the  aforesaid  rent-charge 
of  32L  per  annum,  I  do  hereby  order  th^ 
same  to  be  disposed  of  as  foUoweth,  viz. 
I  do  give  $L  a  year  to  the  poor  of  Warden 
parish,  3i.  a  year  to  the  poor  of  Hexham 
parish,  40<.  a  year  to  the  poor  of  Chol- 
ierton  parish,  20s.  a  year  to  the,  poor  of 
St.  Johnley  parish,  and  20s.  a  year  to  thf 
poor  of  Corbridge  parish,  to  be  paid  yearly, 
for  ever,  at  such  £easts  or  days,  as  by  my 
trustees  hereafter  nominated  and  appointed 
to  receive  and  distribute  the  same,  accord- 
ing to  my  order  and  discretion,  riiall  be 
thought  fit  and  convenient-  And  I  do 
give  40«.  a  year,  for  ever,  unto  such  per- 
sons or  person  as  shall  be  empk>3Fed  to 
receive  and  distribute  the  10/.  a  year  to 
the  poor  of  the  several  parishes  above 
roeodoned,  for  their  labours  and  fnpenaea 
in  and  about  receiving  and  distrilm^ng 
thereof.  And  I  do  nominate,  appoint,  .and 
desire  Benony  Can,  of  Ueadiamt  gentle^ 
man,  to  reoeive»  pi^i  and  distribute  the 
said  10/.  per  annum  to  the  poor,  according 
to  the  direcdons  aforesaid, during  bis  life; 
and  that  he  will  t^point  one  or  more  dia* 
oreet  Catholics  to  succeed  him  in  the  exe- 
cution and  discharge  of  this  my  special 
trust  and  confidence  in  him  reposed ;  end 
that  every  person  or  persons  hereafter  to 
be  employed  in  the  management  of  this 
concern,  may  appoint  one  or  more  diaoreet 
Catholics  to  aucoaed  them  in  the  manage- 
ment thereof;  and  if  any  peraon  ao  oon^ 
earned  shall  neglect  to  do  the  same,  then 
ray  desire  is,  that  the  priest  inhabiting  at 
Stonecroft,  may,  with,  the  assistance  of  any 
other  priest  near  adjacent,  nominate  and 
appoint  such  person  or  persons  as  they 
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shall  think  nio»t  fit  and  convenient  for  the 
management  of  the  said  concern.  And 
this  I  do  hereby  declare  to  he  the  true 
intent  and  meaning  of  the  trust  reposed 
m  the  said  Ralph  Clavering  and  his  heirs, 
hy  mj-aad  mil." 

In  the  year  1«99,  William  Lord  Wid- 
dtingtooi  the  devisee  of  Ursula  Mountney, 
conveyed  the  Stonecroft  estate,  subjeet  to 
die  rent-charge  of  S2/.»  to  Thomas  Gibson- 
and  his  heirs;  and  Thomas  Gibson,  for 
himself  and  his  heirs,  covenanted  that  he 
and  they  would  pay  the  annuity  of  8fL 
to  the  heirs  and  assigns  of  Ralph  Clavering. 
The  Stonecroft  estate  continued  in  the 
possession  of  Thomas  Gibson  and  his  fa* 
mily  till  the  year  1816,  when  Jasper  Gib- 
ten,  the  then  owner,  conveyed  it  to  trus- 
tees for  sale^  It  was  put  up  for  sale  in 
Jvne  1822,  and  in  the  particulars  and  con- 
ditions of  sale  it  was  described  to  be  sub- 
ject to  a  rent-charge  of  SftL  a  year,  tmd 
John  Todd  became  the  purchaser,  subject 
to  diose  conditions.  Up  to  the  time  of  this 
purchase  it  was  said  that  the  10/.  a  year 
had  been  duly  paid  to  the  poor  of  the  pa- 
rishes named  in  the  paper.  John  Todd 
died  on  the  2£nd  of  September  1880,  hav- 
ing devised  the  estate  to  William  Todd, 
and  made  William  and  Nicholas  Todd  ex- 
ecBtors ;  and  on  the  Idth  of  August  1880, 
Edward  Covering,  the  heir  of  Ralph  Cla- 
Tcriag,  the  devisee  of  the  rent-charge,  con- 
veyed and  asfltigned  it  to  Nidiolas  Lead- 
bitter. 

The  information  was  Bled  on  the  5th  of 
September  1881^  against  William  and  Ni- 
cholas Todd  and  Edward  Clavering,  in 
whom  it  was  erroneously  supposed  the 
rent-charge  was  then  vested,  and  prayed, 
that  the  charity  might  be  established,  stating 
that  the  annual  sum  of  20/.,  part  of  the  rent- 
charge  of  S^Lf  was  vested  in  His  Majesty, 
and  was,  by  his  consent,  applicable  to 
charity  purposes,  and  praying  also  an 
account  of  the  -  rent-charge,  and|  if  ne- 
cessary, a  scheme  for  the  regulation  of  the 
charity. 

The  defendaatt,  the  executors,  admitted 
tha^  John  Todd  pasd  certain  arrears  of  the 
101.  a  year  given  to  the  poor,  but  he  refused 
to  BH^e  any  payment  of  the  22^.  a  year,  in- 
sisting,  as  hia  executors  also  insisted,  that 
the  rent^chavge  of  82/.  was,  by  the  wiii  of 
the  testatrix,  charged  on  •Stonecroft,  jointly 


with  other  estates,  and  was  chargeiMe  only 
with  a  proportionate  part  of  the  rent- 
charge  ;  and  they  said,  that  if  it  should 
appear,  on  the  pioduction-of  the  paper  of 
instructions,  or  any  deed  for  establishing 
the  charity  or  otherwise,  that  William  Lord 
Widdrington  lawftiUy  charged  the  Stone- 
croft  estate  with  the  whcrfe  of  the  rent- 
charge  of  82/.,  in  exoneration  of  the  other 
estates  charged  therewidi  by  the  will,  they 
were  ready  and  wiUing  to  account  in  such 
manner  us  the  Court  should  direct.  The 
defendant  Leadbitter  submitted^  by  his 
answer,  that  the  annual  sum  of  221.,  part 
of  the  rent-charge  of  82/.,  was  payaUb  to 
such  Roman  Catholic  priest,  as  was  men- 
tioned or  provided  for  in  die  paper  of  in- 
structions, signed  by  the  testatrik.  It  was 
proved,  by  the  production  of  the  deed  of 
May  1608,  that  William  Lord  Widdrington 
charged  the  Stonecrofk  -estate  exclusively, 
with  the  payment  of  the  rent-charge  of  SftL 
a  year. 

The  information,  as  we  liave  before 
stated,  was  filed  in  September  1 881,  against 
the  persons  in  wbcin  the  property  waa 
vest^,  and  against  Edward  Clavering,  in 
whom  it  was  -Sieged  that  the  rent-^nsrge 
was  vested.  The  Todds  put  in  their  an- 
swer in  March  1882-and  stated  their  belief, 
that  the  rent-charge  was  vested  in  Edward 
Clavering.  This,  however,  was  not  the 
case,  for  we  have  before  stated,  the  rent- 
ehftige  had-  been  conveyed  to  Leadbitter 
in  August  1880. 

The  act  of  2  &  8  Will.  4.  c.  115.  passed 
on  the  10th  of  August  1882,  which  pau 
Roman  Catholics  upon  the  same  footing, 
with  respect  to  their  schools,  places  of  reli- 
gious worship,  education,  and  charitable 
purposes,  as  Protestant  Dissenters ;  and 
the  information  was  afterwards  amended, 
and  Leadbitter  made  a  party,  in  January 
1888.  By  the  act  referred  to,  it  was  pro- 
vided, that  it  should  not  affect  any  suit 
actually  pending  or  commenced,  or  any 
property  then  in  litigation,  discussion  or 
dispute  in  any  of  His  Majesty's  courts. 

Mr.  Kindir$hff  And  Mr.  Bhmt,  fisr  the 
information,  contended,  that  the  ques- 
tion was  unaffected  by  the  2  &  8  Will.  4. 
e.  115.  That  the>  gift  under  the  old  law 
was  void,  and  was  applicable  to  any  cha- 
ritable purpose  the  Crown  might  direct. 
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tained  an  order  for  the  examination  of  his 
brothers,  as  witnesses,  on  the  inquiry  be- 
fore the  Master. — See  5  Law  J,  Rep.  (n.s.) 
Chanc.  150 ;  and  they  were  examined  ac-* 
cordingly. 

The  Master  reported,  that,  it  appearing 
to  him  that  the  depositions  of  Alfred  and 
Augustus  Corpe  were  not  admis^ble  as 
evidence  in  this  cause,  he  did  not  take  the 
same  into  consideration  in  making  the  in- 
quiries :  and,  on  the  subject  of  the  refer- 
ence, he  found  in  the  negative. 

Frederick  Corpe  took  two  exceptions 
to  this  report ;  one  on  the  ground  of  the 
rejection  of  the  evidence  of  his  brothers, 
and  the  other  objecting  to  the  conclusion 
come  to  by  the  Master  on  the  subject  of 
(he  reference;  and  the  cause  came  before 
the  Court,  on.  the  exceptions  and  for  further 
directions. 

It  was  objected  to  the  competency  of 
the  defendants,  Alfred  and  Augustus 
Corpe,  as  witnesses,  first,  that  they  were 
still  bound  by  the  original  oovenanu  in 
the  lease;  and  therefore,  that  it  would 
be  to  their  interest  that  no  underlease 
should  be  granted,  contrary  to  the  stipu- 
lations in  the  original  lease  ; — secondly ^ 
that  they  were  still  liable,  under  their 
contract  with  the  plaintiff;  and  from  thai 
liability  they  would  be  relieved  by  the 
Court  holding,  that  the  plaintiff  was  bound 
to  tako  an  under-lease  in  the  particular 
way  insisted  on  by  their  brother,  and  to 
which  point  their  evidence  tended  ; — and, 
thirdly,  that,  being  cordefendants,  they 
were  liable  to  costs  of  the  suit,  if  the  plain- 
tiff succeeded ;  and  it  was,  consequently, 
to  their  interest  to  procure  his  failure  in 
that  respect.  It  was  also  objected  to  their 
testimony,  that  they  had  joined  in  the  de- 
fence of  the  suit  with  their  brother,  and 
had  gone  into  evidence  before  the  hearing. 

Mr,  PemberUm  and  Mr.  L.  Lomules,  in 
support  of  the  exceptions. 

Mr.  Kindersiey  and  Mr,  Wray,  for  the 
plaintiff. 

Lord  Lanodals. — The  bill  being  filed 
against  the  three,  Alfred  and  Augustus  did 
not  disclaim,  they  join  in  the  defence  of 
Frederick  Corpe,  and  go  into  evidence  in 
common  with  him  to  rebut  the  case  of  the 
plaintiff;  and  the  decree  which  was  pro- 
nounced in  this  case  did  not  consider  that 


the  whole  interest  or  liability  was  in  Fre-^ 
derick  Corpe,  but  in  the  three  defendants; 
and  the  question  is,  under  these  circum- 
stances, if  Alfred  and  Augustus  Corpe  are, 
according  to  the  rules  of  evidence,  free  from 
interest,  so  that  the  other  defendant  may 
examine  them  in  his  behalf.  I  do  not  sea 
where  the  interest  is  under  the  first  lease. 
They  first  covenant  that  they  would  not 
carry  on  certain  trades,  and  there  is  a  right 
of  re-entry.  Suppose  the  trades  were  to 
be  carried  on  after  Augustus  and  Alfired 
had  ceased  to  have  any  interest,  in  what 
way  would  they  be  affected,  the  right  being 
to  re-enter,  which  the  lessor  would  do? 
But,  with  respect  to  the  other  agreement, 
I  think  they  have  such  an  interest  as  ex-* 
eludes  their  testimony.  Then  as  to  the 
costs  of  suit,  a  mere  liability  to  the  costs 
of  suit  does  not,  I  think,  exclude  their 
evidence ;  for  if  it  did  exclude  a  defen- 
dant from  examining  his  co-defendants, 
one  would  find  cases  of  collusion  framed 
purposely  to  exclude  such  testimony.  Nor 
do  I  think  that  the  examination  of  witnesses 
excludes  the  evidence.  It  might  be  ab- 
solutely necessary  for  the  defendant  to 
examine  witnesses  to  repel  the  plaintiQ*'a 
case,  and  it  might  be  found  out  by  that 
very  examination,  that  he  had  no  interest, 
and  had  incurred  no  liability  to  the  plaintiff. 
I  think  that  neither  of  the  two  latter 
grounds  would  exclude  them ;  but  that 
they  have  an  interest  in  the  contract  of  the 
16th  of  March  1826,  which  excludes  their 
evidence,  and  I  am  bound  to  adhera  to  the 
practice. 

His  Lordship  took  time  to  consider  the 
other  point,  which  depended  on  the  evi- 
dence. 

Feb.  22. — Lord  Lanodals   said,  that 
afrer  reconsideration  he  thought  the  Mas-* 
ter  had  taken  the  right  view  of  the  decree* 
and  had  come  (o  a  right  conclusion  on  the 
evidence.     But  on  considering  that  evi- 
dence, his  Lordship  saw  some  reaaon  for 
thinking,  that  if  that  conclusion  were  acted 
on,  it  would  not  enable  him  to  do  justice 
between  the  parties.     There  was  no  evi- 
dence of  a  new  and  distinct  agreement  be- 
tween the  parties  to  execute  the  lease  in  a 
particular  form,  but  there  waa  evidence 
sufficient  to  lead  to  the  conclusion,  that 
shortly  after,  if  not  at  the  time,  the  origi* 
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Hal  agpreement  was  entered  into,  tbe  par- 
ties dearly  understood  and  acted  on  that 
understanding,  that  the  lease  was  to  be 
executed  in  the  particular  form  the  defen- 
dants insisted  on;  and  if  the  plaintiff  would 
undertake  to  present  a  petition  of  re-hear- 
ing, he  would  order  these  exceptions  to 
stand  oTer. 

April  8. — By  consent,  the  bill  was  dis- 
missed on  terms,  and  without  costs. 


v.c.        ^ 

Dec.  23,  1886.    / 

JOMBART 

L.C.             V 

r. 

Jan.  81*;  Mar.  18,  i 

WOOLLETT. 

1837.            J 

Principal  and  Agent — Bill  of  Exchange* 

/#,  residing  abroad,  eiiahliihed  an  agency 
wih  Bf  in  England,  for  the  following  pur- 
pose :  A.  drew  bills  on  B,  which  the  loiter 
accepted ;  and  "to  cover  B"  A,  from  time 
to  time  sent  undue  (nils  of  other  parties  to  B : 
— Heldf  that  B.  not  having  paid  his  accept- 
ances,  wiu  not  entitled  to  treat  the  undue  re- 
mitted hills  as  cash ;  and,  consequently,  that 
two  bilis  which  remained  in  specie  in  his 
hands,  did  not  pass  to  his  assignees,  but  be- 
hnged  to  A. 

In  July  and  August  1836,  the  plaintiffs, 
Messrs.  Jombart  &  Lacoste,  merchants, 
residing  in  Belgium,  employed  Joseph 
WooUett  &  Co.  as  their  bankers  and  com- 
mission agents,  limited  to  the  following 
purposes.  The  plaintiffs  drew  bills  on 
Woollett,  which  tne  latter  accepted,  and, 
to  meet  these  acceptances  when  due,  the 
|>laintiflrs  remitted  to  Woollett  bills  which 
they  purchased  in  Belgium  for  that  pur- 
pose. The  course  of  dealing  was  evidenced 
particularly  by  letters,  which  passed  be- 
tween the  parties.  When  Woollett  accept- 
ed bills,  he  expressed  himself  thus :  "  We 
have  accepted  on  your  account  your  bill 
upon  us,  which  we  have  carried  to  your 
debit,  relying  upon  you  to  cover  us  in  due 
time  ;"  or  thus,  "we  have  accepted  your 
bill  for  644/.  to  your  debit." 

The  plaintiffs,  in  transmitting  bills,  di- 
rected them  "to  be  passed  or  placed  to 
their  credit,  or  to  the  credit  of  their  ac- 


count." Woollett  in  receiving  them 
stated,  that  tliey  would  be  or  had  been 
carried  or  passed  to  the  credit  of  the  plain- 
tiffs, or  to  the  credit  of  their  account,  or  to 
their  credit  when  due  ;  and  in  two  of  the 
letters,  Woollett  expressed  himself  that  he 

had  "received  yours,  of ,  covering 

— ^,  due  on  the ." 

In  a  letter  of  the  29th  of  July  to  the 
plaintiffs,  Woollett  thus  expressed  himself: 
"  We  have  accepted  on  your  account  your 
bills  on  us,  which  we  have  carried  to  your 
debit,  relying  upon  you  to  cover  us  in  due 
time." 

In  this  course  of  dealing,  a  number  of 
biUs  had  passed  between  the  parties  ;  and 
on  the  S2nd  of  October  1836,  Woollett 
became  insolvent,  and  stopped  payment 
on  the  24th.  At  this  time,  all  the  bills 
remitted  by  the  plaintiffs  had  been  either 
discounted  or  sold  by  Woollett,  except 
two  bills  of  50/.  and  1,000/.,  which  remain- 
ed in  his  possession.  On  the  other  hand, 
Woollett  had  only  paid  one  of  his  accept- 
ances, to  the  amount  of  53/.,  the  others 
were  afterwards  paid  by  the  plaintiffs ;  and 
on  the  balance  of  account,  Woollett  was 
indebted  to  the  plaintiffs  in  more  than 
1,000/.,  independent  of  the  bills. 

By  arrangement,  the  proceeds  of  the 
two  bills  were  carried  to  the  account  of 
three  of  the  creditors,  to  abide  any  legal 
proceedings  which  might  be  taken  thereon. 
'  This  bill  was  filed  by  Messrs.  Jombart 
against  Woollett  and  the  three  creditors, 
to  have  it  declared,  "that  the  two  bills  for 
50/.  and  1,000/.  belonged  to  the  plaintiffs, 
and  to  restrain  the  creditor  trustees  from 
distributing  the  produce. 

.  Dec.  23.— JIfr.  Knight  and  Mr.  BUgh 
now  moved  before  the  vice  Chancellor  for 
an  injunction. 

Mr,  Wigram  and  Mr,  Q,  Richards,  con- 
tra. 

The  VicB  Chancelloe  granted  the  in- 
junction. 

Woollett,  on  the  18th  of  December 
1 836,  became  bankrupt,  and  his  assignees 
being  brought  before  the  Court  by  sup- 
plemental bill, — 

The  defendants  appealed  from  His 
Honour's  decision ;  and  it  was  agreed  that 
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the  par tieff  should  be  boiind,  a^  to  the  whole 
suit,  by  the  result  of  this  motion. 

Mr.  Wigram  and  Mr.  Richards^  in  sup- 
port of  the  appeal. 

The  SoUcitor  General  and  Mr.  Bligk^ 
ontra. 

The  following  authorities  were  referred 
to:— 

Ex  parte  Smithy  Buck.  S55. 
Ex  parte  Armitstead,  2  Gl.  &  Jam.  371. 
Bent  V.  Puller,  5  Term  Rep.  494. 
Buchanan  v.  Ftndlay,  9  B.  &  C.  738 ; 

s.  c.  7  Law  J.  Rep.  K.B.  314. 
Thompson  v.  Giles,  2  B.  &  C.  422 ;  s.  c. 

2  Law  J.  Rep.  K.B.  48. 
'  Ex  parte  Frere  in  re  Sikes,  1  Mont.  & 

Mac.  263. 
Ex  parte  Thompson^  1  Mont.  &  Mac. 

102. 
Ex  parte  Sargeant,  1  Rose,  153. 
Ex  parte  Pease,  19  Ves.  25  ;  s*  c.  I 

Rose,  232. 
Ex  parte  Dumas,  1  Atk,  232. 
Toovey  v.  MUne,  2  B.  &  Aid.  683. 
Tooke  Y.  Hollingworth,  5  Term  Rep. 

215. 
Ex  parte  Oursell,  Amb.  297. 
Ex  parte  Aiken,  2  Mad.  1 92. 
Moore  v.  Barthrop,  1  B.  &  C.  5 ;  s.  c. 

1  Law  J.  Rep.  K.B.  4. 
Thorpe  v.  Thorpe,  3  B.  &  Adol.  580 ; 
8.  c.  1  Law  J.  Rep.  (n.s.)  K.B.  170. 
Ex  parte  Copeland,  3  Dea.  &  Ch.  199. 
Ex  parte  Pfescott,  3  Dea.  &  Ch.  218. 
Ex  parte  Benson,  1  Mont.  &  Bl.  120 ; 
s.  c.  3  Law  J.  Rep.  (n.s.)  Bank.  19« 

The  Lord  Chancellor. — The  question 
is,  whether  these  two  bills  of  1,000/.  and 
50/.  belong  to  the  assignees  of  the  London 
agent,  or  to  the  foreign  merchants.  The 
rule  on  this  subject  is  sufficiently  clearly 
laid  down-  in  the  cases  of  Thompson  v. 
Giles,  Ex  parte  Pease,  Ex  parte  Smith  in 
re  Power,  and  Ex  parte  Frere  in  re  Sikes, 
and  the  result  is,  that  unless  there  be  a 
contract  to  the  contrary,  if  a  person  remits 
to  his  agent  bills  not  due,  for  a  particular 
purpose,  that  purpose  not  being  answered, 
the  latter  has  no  right  to  deal  with  the  bills 
until  they  are  due ;  and  if  the  agent  carries 
them  to  account,  and  becomes  a  bankrupt, 
the  property  in  the  bills  is  not  altered,  but 
remains  in  the  party  making  the  remittance. 


That,  of  course,  may  be  r^ulated  4>y 
usage,  but  primd  facie  without  special 
contract,  the  presumption  is,  that  the  bills 
are  received  by  the  agent,  for  the  purpose 
of  indemnifying  him  against  any  eventual 
loss,  and  are  not  to  be  dealt  with  as  his 
own,  and  immediately  converted  into  cash. 
In  Ex  parte  Smith  in  re  Power,  a  bill  of 
exchange  was  remitted,  with  a  direction 
"  to  do  the  needful,"  which  was  coosjbmed 
not  to  give  the  house  to  which  it  was  re- 
mitted a  right  to  sell  the  bill,  but  only  a 
riffht  to  keep  it  -  until  the  time  arrived, 
when  it  became  payable.  Unless,  therefore, 
there  is  to  be  found  in  the  correspondence 
in  this-  case,  any  special  contract,  autho- 
rizing the  London  agent  to  deal  otherwise 
with  the  bills,  vis.  to  make  them-  imaie- 
diately  his  own,  he  would  be  bound  to 
keep  them  until  they  became  due.  Several 
letters  were  referred  to,  to  shew  what 
the  contract  really  was  between  the  fo- 
reign house  and  the  London  house: — 
among  others,  I  find  a  letter  dated  the 
29th  of  July  1836,  from  the  London  house 
to  the  foreign  merchants. — [His  Lordship 
read  the  letter.]  Now,  the-,  ezpressioa 
*'  to  cover-  us  in  due  time,"  can  only  mev^ 
that  funds  should  be  provided  in  due  time 
to  meet  the  obligation  into  which  the  wri- 
ters had  entered  by  accepting  the  bilLre- 
ferred  to  in  the  letter.  There  is  another 
letter  from  the  foreign  merchants  to  the 
London  house,  dated  the  8th  of  August 
1836. — [His  Lordship  read  the  letter.] 
Here  the  remitters,  Jombart  &  Co.,  request 
the  London  agent  to  carry  the  300J.,  doe 
on  the  13th  of  September,  *'  to  the-  credit 
of  their  account."  That  expression  may 
be  ambiguous.  It  might  mean  either  that 
the  bill,  or  that  the  money  should  be  car- 
ried to  the  credit  of  the  account ;. but  it  is 
obvious,  that  if  the  bill  had  been  discouiit* 
ed,  there  would  not  be  300/.  to  be  carried 
to  the  credit  of  the  account,  because  the 
amount  would  be  diminished  by  the  sum 
paid  for  discount. — [His  Lordship  nsad 
letters  of  the  11th,  23rd,  and  26th.<^.Au- 
gust.]  In  the  letter  of  the  26th  of  August 
Woollett  says,  you  remitted. us  300/.%  due 
on  the  25th,  upon  Esdatle  &  Co., '  * 
which  we  will  do  the  needfid,  andpsU  to 
credit  as  soon  as  received."  In  Uie  letter  I 
have  last  read  we  have  the  identical  expres- 
sion, **  do  the  needful,"  which  occurred  in 
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Ex,ptine  JSmitht  but  explained,  as  it  was  not 
in  Ex  parte  Smithy  by  &e  clause  which  fol- 
lpw8.  There,  without  any.such  explanation, 
it  was  held,  that  as  the  bills  were  remitted 
for  a  particular  purpose,  which  affected 
them  with  a  trust,  they  did  not  pass  to  the 
assignees ;  whereas,  here,  the  writer  ex- 
plains what  he  means  by  "doing  the  need- 
ful ;"  that  is  to  say,  passing  the  bill  to  the 
credit  of  the  remitters  as  soon  as  received. 
There  is  then  another  letter  from  Woollett 
and  Son,  dated  the  17  th  of  October,  in 
these  words :  '*  We  have  received  your 
&vour  of  the  15th  current,  covering  10/. 
at  sight,  500/.  4«ie  the  31st  of  October, 
{Srd  of  November,)  50/.  due  the  15th 
(18th)  of  November,  amounting  to.  560/. 
to  ycur  credit  when  due,"  In  order  to 
to  establish  the  right  of  the  assignees, 
and  to.  displace  the  title  of  the  remitters 
of ,  the  bills,  it .  would  be  necessary  to 
make  out  by  the  correspondence,  an  au- 
thority to  ^ell  these  bills;  for  the  cases 
shew  that  the  mere  fact  of  sending  bills, 
makes  the  party  to  whom  they  are  sent, 
mere  agents,  for  the  particular  purpose  for 
which  they  were  sent.  Instead  of  find- 
ing, in,  the  correspondence  any  other  au- 
thority, .except  the  common  custom  of 
merchants,  the  correspondence  proves  the 
very  reverse.;  and  it  is  impossible  to  read 
it,.without  coming  to  the  conclusion,  that  the 
only  obligation  of  the  foreign  house,  was 
to  find  the  cash  in  time  to  meet  the  obli- 
gations of  the  London  house,  when  due, 
and  not, to.  procure  money,  which  might  or 
not  be.  necessary  to  meet. the  obligations. 
It  is  obvious  .that  these  remittances  were 
made  for  .the.  purpose  of  meeting  pbliga- 
tions«  which^  were  not  met.  Therefore, 
th^  condition  .upon  which  the  bills  were 
remitted  has  not  been  performed,  and  the 
London  agent  may  consequently  be  said, 
no^  to  have  done  diat  which  was  requisite 
to  complete  his  title.  If  the  facts  had  not 
been  so,  I  find  these  bills  in  specie  not 
disposed  of,  and  not  discounted,  and  the 
obligation  unperformed.  I  am  of  opinion, 
that  the  foreign  house  is  entitled  to  these 
two  bills,  and  the  application  to  discharge 
the  Vice  Chancellor's  order  must  be  re- 
fused with  costs. 


April  6.     ^        ROHSON  t,.  IBB5. 


.} 

Will — Construction. 


A  testator  made  certain  bequests  on  the 
death  of  his  wife^  and  directed^  that  if  the 
person  entitled  to  claim  any  property  by 
virtue  of  Ids  willt  should  die  before  he  could 
prosecute  his  claim  thereto^  the  property  so 
falling  to  the  deceased  person,  shotud  be  di^ 
vided  amongst  the  nearest  relations  and 
next-of-kin : — Held,  that  the  testator  thereby 
intended  not  his  own,  but  the  next-ofkin  of 
such  legatee. 

The  testator  bequeathed  to  Catherine 
Miller,  his  widow,  3,000/.  stock,  5/.  per 
cent,  government  securities,  and  after  giv- 
ing various  pecuniary  and  specific  legacies, 
proceeded,  "Item,  at  the  death  of  my  wife 
Catherine  Miller,  I  give  and  bequeath 
unto  my  son  James  Miller,  the  sum  of 
1,000/.  stock,  in  the  Bank  of  England,  in 
the  5/.  per  cent,  government  securities, 
and  also  all  the  property  of  what  nature 
or  kind  soever,  which  shall  or  may  remain, 
after  paying  the  whole  of  the  bequests 
named  in  this  will,  to  him,  his  heirs  and 
assigns,  as  his  and  their  own  property  ;*' 
he  gave  other  legacies  on  the  death  of  his 
widow,  all  of  which  he  directed  to  be  paid 
within  six  months  after  her  decease.  His 
will  then  proceeded  in  the  following  words : 
"  Item,  my  will  further  is,  that  if  any  per- 
son or  persons  whose  names  are  inserted 
in  this  will,  and  are  entitled  to  claim  any 
property  by  virtue  thereof,  shall  die  before 
they  can  prosecute  their  claim  thereto,  the 
property,  so  falling  to  the  deceased  person 
or  persons,  shall  be  equally  divided  amongst 
the  nearest  relations  and  next-of  Ian,  share 
and  share  alike*^ 

The  legatee,  James  Miller,  died  seven 
months  after  the  testator  ;  and  the  testa- 
tor's widow  died  some  time  after. 

This  bill  was  subsequently  filed  by  the 
children  and  representatives  of  James  Mil- 
ler against  Ibbs,  the  executor  of  the  testa- 
tor, and  some  of  the  testator's  next-of-kin, 
claiming  certain  sums,  to  which  James 
Miller,  if  he  had  survived  the  widow, 
would  unquestionably  have  been  entitled 
under  the  above  bequests.  It  was  contend- 
ed by  the  defendants,  that  as  James  had  died 
"  before  he  could  prosecute  his  claim"  to 
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the  above  funds,  the  same  ought  to  lie  divi- 
ded amongst  the  next-of-kin  of  the  testator. 

The  only  question,  therefore,  was,  whe- 
ther the  words,  "  the  nearest  relations  and 
next-of-kin,"  meant  the  next-of-kin  of  the 
testator  or  those  of  James  Miller. 

The  Solicitor  General  and  Mr,  Monro, 
for  the  plaintiffs. 

Mr,  Tinney,  for  one  of  the  children  of 
the  testator. 

Mr,  Treslove  and  Mr,  Stinton,  for  other 
parties. 

The  Lord  Chancellor. — I  have  no 
doubt  in  this  case,  for  it  is  clear  that  the 
object  of  the  testator  was  to  make  is  pro- 
vision for  the  legatee ;  and  where  the  legacy 
is  clearly  given  for  the^rovision  of  a  child, 
the  Court  will,  if  possible,  extend  that 
benefit  to  the  family  of  such  legatee.  The 
testatbr  does  not  m  terms  specify  amongst 
whose  next-of-kin  the  property  is  to  be 
divided ;  and  to  ascertain  what  he  meant, 
I  must  look  to  the  last  antecedent,  and 
the  last  antecedent  is  the  person  dying  be- 
fore he  can  prosecute  his  claim.  I  there- 
fore think,  that  the  children  of  the  legatee 
are  entitled  to  the  same  interest  as  the 
legatee  himself  wonld  have  been,  if  he 
were  now  living. 


BARNBTT  V,  VOLS. 


•     M.R      1 

ApHl  4,  12.  / 

Practice, — Injunction, 

It  is  irregular  to  obtain  an  order  nisi  to 
dissolve  the  common  tr^unetion,  after  public 
datian  of  the  evidence  in  the  cause. 

The  bill  in  this  case  was  filed  to  re- 
strain the  defendant  from  proceeding  at 
law  on  a  promissory  note,  and  to  have  it 
delivered  up  to  be  cancelled.  The  com- 
mon injunction  had  been  obtained  for  want 
6f  answer,  which  was  extended  to  stay  the 
trial.     After  publication  had  passed,  the 


defendant  dbtained  an  order  Mtft  for  dis- 
solving the  injunction. 

Mr.  Pemberton  and  Mr,  Webster  now 
shewed  cause  against  dissolving  the  in- 
junction, contending,  that  it  was  not  re- 
gular to  obtain  the  order  nisi  after  the 
publication  had  passed:  that  to  deter- 
mine the  merits,  it  would  now  be  neces- 
sary to  go  through  the  whole  evidence  in 
the  cause,  and  that  it  would  be  produc- 
tive of  great  inconvenience  if  the  Court 
were  to  examine  the  evidence  before  the 
hearing  of  the  cause. 

Mr,  Kinder sley  and  Mr,  Piggott,  C6ntri» 
contended,  that  the  defendant  had  a,  right 
to  get  rid  of  the  injunction  at  any  stage  in 
the  cause;  and  they  cited  Molineux  v. 
Luard  (1),  and  1  Oranfs  Practice^  p.  328. 

The  Master  of  the  Rolls  was  inclined 
to  the  opinion,  that  the  course  taken  was 
irregular,  but  postponed  deciding  Until  be 
had  inquired  into  the  practice. 

April  12. — ^The  Master  of  the  Rolls 
said,  he  had  inquired  into  the  practice,  but 
could  not  find  any  instance  of  the  order 
nisi  for  dissolving  an  injunction  having 
been  obtained  at  so  late  a  period  as  in  the 
present  case :  that  he  had  caused  the  re- 
gister's book  to  be  searched,  and  found 
that  in  the  case  cited,  the  Court  had,  after 
replication,  when  the  cause  had  not  pro^ 
ceeded  further,  considered  the  propriety 
6f  continuing  the  injunction ;  but  tbe-orde^ 
in  that  cause  was  made  by  consent :  thut 
there  was  no  instance  of  an  order  tM 
being  obtained  after  publication,  and, 
though  reluctant  to  lay  down  any  rule,  he 
thought  it  was  sufficient  cause  that  the  evi- 
dence had  been  published,  which  ought, 
therefbre,  to  be  taken  into  consideration; 
and,  consequently,  the  injunction  tmast  be 
continued  until  the  hearing,  with  costa  to 
be  paid  by  the  defendant. 

(1)  Dick.  684. 
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i'iD.}   ^" 


re  NEWARK  CHARITIES. 


V 
Aferil 

Chanty— Petition^ Statute  5t  Geo.  3. 
c.  101 — Jurudktum. 

Th€  legal  etUUe  of  charily^f^flp^rtff  had 
ism  vetted  m  the  corporation  of  Newark 
atehtmely^  but  the. management  of  the  cha* 
rity  had  been  intrwted  to  the  corporation 
eoajointly  mth  other  parties.  Disputes  arose 
hetmten  the  trustees^  who  had  been  appointed 
mider  (he  act  for  the  regulation  of  municipal 
corporations,  and  the  town  councH^  relating  to 
thAr  respective  right  to  interfere  in  the  chor 
rity.  Directions  had  been  long  before  given 
by  the  Court  for  the  management  (f  the 
charity,  which  a  change  of  drcumstances 
had  rendered  it  impossible  to  comply  with, 
A  petition  was  presented  by  the  new  trtutees^ 
praying  that  their  powers  €md  duties  might 
be  declared^  and  all  proper  directions  given, 
for  the  future  management  of  the  property ; — 

Held,  that  the  case  was  nx4  within  the  56 
GeOmS.  c.  101»  and  that  the  Court  could  not 
ther^ore  itUerfere  in  a  summary  way  by  joe- 
tition,  but  that  an  information  was  necessary 
to  give  jurisdiction  • 

In  155G,  William  Phillipott,  of  Newark- 
upon-Trentf  merchant,  devised  to  the  cor- 


poration of  Newark  certain  real  estates  for 
th^  support  of  an  alms-hou8e»  with  a  .di- 
rection to  employ  the.  surplus  rents,  aft^r 
repairing  the  alms-bpu^f^  and  the  estates* 
toward  the  fifteenths,  or  tenths,  or  other 
like  charges,  of  the  said  town.  The  estates 
were  to  be  under  the  management  of  th^ 
two  chamberlains  of  Newark  for  the  time 
being;  and  their  accounts  were  to  be 
passed  yearly  before  the  corporation,  twelve 
coadjutors,  the  vicar,  and  two  commoners^ 
who  also  were  the  parties  to  fill  up  vacan-* 
cies  in  the  alms-house. 

In  173£,  an  inforo^ation  was  filed  for 
the  regulation  of  this  charity,  and  by  the 
decree  made  therein,  all  vacancies  among 
the  alms-men  were  to  be  filled  up  by  the 
mayor  and  aldermen  of  Newark,  and  by 
twelve  persons  paying  to  the  church  and 
po0r  (such  persons  being  Substituted  for 
the  twelve  coadjutors),  and  by  the  vicar 
and  two  commoners,  or  the  greater  part 
of  them.  The  twelve  coadjutors  were  to 
be  chosen  by  the  mayor  and  aldermen,  and 
were  to  hold  their  office  for  life,  or  until 
they  ceased  to  reside  in  Newark*  or  be- 
came aldermen.  As  to  the  two  common- 
ers, four  persons  were  to  be  nominated  by 
the  inhabiUnts.  of  Newark,  paying  to  tie 
church  and  poor,  and  two  of  the  persons  so 
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nominated  were  to  be  elected  by  the  cor- 
poration as  commoners  for  life,  or  until 
they  ceased  to  reside  in  Newark,  or  were 
elected  among  the  twelve  persons  substi- 
tuted for  coadjutors,  or  became  aldermen 
or  chamberlains ;  and  in  case  of  a  vacancy 
occurring  among  the  commoners,  it  was  to 
be  filled  up  in  a  similar  manner.  The 
rents  of  the  estates  were  to  continue  to  be 
received  by  the  chamberlains  of  the  town, 
who  were  to  make  all  the  payments  in 
respect  of  the  estates,  and  who  were  to 
pass  their  accounts  every  year  before  the 
corporation,  the  vicar,  the  twelve  coadju- 
tors, and  the  two  commoners;  and  the 
chamberlains,  vicar,  coadjutors,  and  com- 
moners were  to  be  paid  a  trifling  sum 
annually. 

Part  of  the  charity  estates  had  been  sold 
by  virtue  of  a  private  act  of  parliament, 
for  the  purpose  of  improving  the  town,  by 
erecting  a  town  hall  and  other  buildings, 
which,  when  built,  were  directed  by  the 
act  to  form  part  of  the  charity  estates,  and 
the  rents  prising  from  them  were  to  be 
applied  accordingly. 

In  December  1886,  the  petitioners,  to- 
getlier  with  four  other  persons  who  did 
not  join  in  the  petition,  were  appointed, 
under  the  5  &  6  Will.  4.  c.  76,  trustees  of 
the  charity  estates,  which  were  in  or  under 
the  administration  of  the  corporation  of 
Newark. 

The  petition  stated,  that  the  corporation 
had  been  allowed  to  occupy  the  new  town 
hall,  without  paying  any  rent :  that  there 
had  been  no  chamberlain  of  the  town  for 
many  years,  but  that  a  person  had  been 
appointed  by  the  corporation,  who  was 
styled  chamberlain,  and  received  the  rents 
of  the  charity  estates:  that  there  were  no 
persons  in  Newark  liable  to  the  payment 
of  any  church  rates :  that  doubts  had  arisen, 
whether  the  new  trustees  or  the  town 
council  were  the  parties  who  were  entitled 
to  fill  up  any  vacancy  among  the  persons 
substituted  for  coadjutors,  or  among  the 
commoners:  that  the  corporation  had  ap- 
pointed commoners,  who  had  not  been  duly 
nominated  previously:  and  that  further 
directions  from  the  Court  had  become  ne« 
cessary  for  the  management  of  the  charity. 
The  petition  therefore  prayed,  that  the 
powers  and  duties  of  the  new  trustees  might 
be  declared,  and  all  proper  directions  given 


for  the  future  management  of  the  charity, 
and  the  proper  distribution  and  application 
of  the  funds  thereof;  and  that,  if  necessary, 
a  reference  might  be  ordered  to  the  Master 
to  approve  of  a  scheme. 

The  petition  had  not  been  served  on  the 
chamberlains,  the  vicar,  the  coadjutors,  or 
the  commoners.  It  was  entitled  in  the 
matter  of  the  charity,  and  in  the  mattef  of 
the  52  Geo.  3.  c.  101,  and  il  &  6  WUL  4. 
c.  76. 

Mr.  Jacob  and  Mr.  Bkmt^  in  snpport  of 
the  petition,  submitted,  that  this  was  a 
proper  case  for  the  Court  to  interfere  upon 
petition  for  the  regulation  of  the  chari^; 
and  cited — 

Ex  parte  Berkhampstead  Free  Sckoolt  2 
Yes.  &  Bea.  IS5. 

In  re  Upton  Warren,  1  Myl.  Si  K.  410. 

Ex  parte  Fowlser,  1  Jac.  Sc  Wal.  70. 

Sir  William  Home,  Mr.  Knigki,  and  Mr. 
Blrdf  for  the  town  council  of  Newark. — 
The  summary  jurisdiction  given  to  the 
Court  by  the  statute  52  Geo.  9.  c.  101. 
ought  to  be  conflned  to  very  simple  cases. 
That  was  the  principle  laid  down  in  Tie 
Corporaiion  of  Ludlow  v.  Qreenhomee  {\). 
In  Ex  parte  Berkhampstead  Free  School^ 
there  was  a  clear  breach  of  trust,  and  no 
contest  in  any  other  respects ;  and  in  In  re 
Upton  Warren  the  case  was  simply  a  ques- 
tion of  construction  as  4o  a  particular  in- 
strument. But  in  this  case,  the  nature  of 
the  trusts  is  so  far  from  being  clear,  that 
it  is  impossible  they  can  be  regulated  with- 
out an  information.  The  petition  itsdf 
states,  that  numerous  doubts  have  arisen 
between  the  town  council  and  the  new 
trustees  appointed  by  the  Master.  The 
council  insist  that  they  now  have  the  pow- 
ers which  the  old  corporation  possessed  in 
this  matter,  and  that  the  new  trustees  have 
no  interest  whatever  in  these  charitiea. 
It  may  be  questioned,  whether  they  are 
even  authorized  to  present  this  petition — 
In  re  Bedford  Charity  (2).  The  corporation 
had  no  duty  to  perform  respecting  these 
charities,  except  in  conjunction  with  other 
parties,  and  the  case  is  thereibre  within 
the  73rd  section  of  the  5  &  6  Willi  4.  c.  76, 
and  not  the  71st  section;  and  trustees 
ought  to  be  appointed  in  the  manner  di- 

(1)  1  Bl.N.K.  \7. 
(t)  f  Sfrtnst.  518. 
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l-ected  in  cases  wliere  the  corporation  was 
trustee  jointly  with  other  parties.  There 
is  a  further  ohj  action  to  this  case  heing 
decided  on  petition,  as  the  Court  has  no 
persons  before  it  in  whom  the  legal  estate 
of  the  charity  property  is  vested.  The 
new  act  took  the  legal  estate  out  of  the  old 
corporations,  but  did  not  vest  it  in  any 
other  parties ;  and  there  is  a  great  differ- 
ence of  opinion  who  is  to  be  considered  as 
having  the  legal  estate  (3). 

Mr.  Jacob,  in  reply,  contended,  that  this 
case  was  within  Sir  Samuel  Romilly's  Act, 
that  a  breach  of  trust  had  been  committed 
in  allowing  the  corporation  to  occupy  the 
town  hall  without  paying  rent;  that  the 
new  trustees  were  appointed  for  the  ex* 
presff  purpose  of  assuming  the  trusts  which 
had  been  reposed  in  the  old  corporation ; 
and  that  when  the  new  act  took  away  the 
legal  estate  out  of  the  old  corporation,  the 
powers  which  they  had  possessed,  coupled 
with  that  legal  estate,  ceased  also,  and  did 
not  devolve  oo  their  successors. 

The  Vies  Chancbllor. — I  have  not  the 
slightest  doubt  that  the  time  must  arrive 
in  which  the  Court  will  do  the  thing  that 
is  asked  by  this  petition,  that  is,  refer  it  to 
the  Master  to  approve  of  some  new  scheme 
which  must  be  adapted  to  the  change  of 
circumstances,  and  the  present  condition 
of  the  charities;  but  the  question  before 
me  is,  can  I  do  this  on  petition  under  Sir 
Samuel  Romilly's  Act,  52  Geo.  3.  c.  101  ? 
It  is  stated  to  me,  that  it  is  exceedingly 
doiditful  in  whom,  at  the  present  moment, 
the  legal  estate  in  the  charity  estates  is 
vested.  Primd  facie,  one  would  have 
thought,  that  if  (he  act  of  parliament  had 
dire<Sed  that,  under  the  circumstances  that 
have  happened  in  this  case,  the  estate  of 
the  corporation  should  cease,  and  that  the 
Lord  Chancellor  should  appoint  new  trus- 

(3)  Ths  riBt  seetioo  •nacted,  *'  That  where  a 
oorponle  body  waa  aeiied  of  hereditaments  upon 
ebaritahio  trusts,  .their  estate  should  contuiue  till 
the  1st  of  August  1856,  nr  until  parliament  should 
otherwise  order;  and  that  it  should  immediately 
thereapoo  eease  and  determine."  No  direction  on 
tb»  siujwt  baring  been  given  bj  parliament,  and 
the  Ist  of  Aiuniet  haviDg  passed,  the  question  arises, 
whether  '*  or^  is  to  be  construed  '*  and,"  and,  if  not, 
then  in  whom  is  the  lent  estate  become  vested,  the 
Crown  or  the  heir  of  the  founder,  or  in  what  other 
fmtft 

Nsw  SsRiBs,  VT.— Chanc. 


tees,  that  It  would  necessarily  have  the 
effect  of  causing  the  old  estate  to  cease^ 
that  is,  no  longer  to  be  in  the  old  corpora- 
tion, but  to  vest  in  the  new  trustees ;  but 
there  is  nothing  in  the  act  which  produces 
such  an  effect.     As  there  is  a  variety  of 
.opinions  on  the  subject,  and  as  I  myself, 
looking  at  the  language  of  the  act,  cannot 
but  think   this  is  a  point  of  some  dif* 
ficulty,  it  appears  to  me  to  be  futile  to 
direct  a  scheme  respecting  the  charity, 
before  the  Court  has  ascertained  that  the 
legal  estate  is  in  those  persons  who,  ac- 
cording to  the  true  constitution  of  the 
charity,  ought  to  have  it.   The  Court  must 
have  before  it,  not  only  persons  exercising 
the  duties  of  trustees  by  way  of  manage- 
ment, but  also  persons  receiving  the  rents 
and  profits*  of  the  estates.     The  petition 
itself  represents  that  adverse  claims  are 
set  up  by  the  town  council,  who,  as  the 
petition  represents,  insist  that  diey  are 
entitled  to  elect  the  twelve  persons  sub- 
stituted for  the  coadjutors*     it  appears  to 
me,  that  it  is  by  no  means  a  question  to 
be  decided  off-hand,  but  a  question  which, 
if  bond  fide  made,  must  be  adjudicated  on 
before  the  Court  can  properly  direct  a 
scheme.      The    chamberlain,    the    vicar, 
and  other  parties  have  not  been  served 
with  this  petition,  but  their  interests  must 
be   attended  to,   before   I  can  direct  a 
scheme  to  be  laid  before  the  Master.     It 
is  represented  as  being  doubtful  by  whom 
the  other  duties  are  to  be  performed.   The 
petition  represents  a  sort  of  general  case 
upon  the  question  of  non-payment  of  the 
rent  due  in  respect  of  the  town  hall ;  and 
it  appears  to  me,  that  these  questions  can- 
not be  settled  except  by  means  of  infor- 
mation.    An   information  must  be  filed, 
not  only  against-  those  persons  who  are 
now  the  town  council,  and  also  all  the 
persons  who  have  been  named  by  the  Lord 
Chancellor  as  trustees,  but  it  must  be  filed 
against  those  who,  in  any  way,  can   be 
supposed  to  have  vested  in  them  the  legal 
estate  in  the  tenements  which  form  the 
charity  estate.     According  to  the  view  of 
charity  petitions  taken  by  Xiord  Eldon  and 
Lord  Redesdale,  in   the   Ludlow  Charity 
case,  the  Court  will  not,  upon  petition, 
proceed  to  direct  the  estate  to  be  taken 
out  of  persons   who    claim    adver8ely« 
Is    the    case    of   the    Ludlom    Chariiy^ 
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Lord  Redesdale  and  Lord  Eldon  were 
made  to  say,  as  to  Sir  Samuel  Romilly's 
Act,  that  It  was  meant  to  apply  to  simple 
cases,  simple  in  respect  of  the  parties  upon 
whom  the  petition  is  meant  to  operate,  as 
if  there  are  several  trustees  or  legatees, 
and  some  of  them  committed  a  breach  of 
trust.  But  when  the  question  is,  whether 
a  person,  not  a  trustee,  has  done  some  act 
in  respect  of  which  he  might  be  answerable 
by  information,  that  is  not  a  simple  case 
which  can  be  remedied  by  the  Charity  Act, 
but  requires  an  information. 

As  to  this  case  being  within  the  statute, 
because  there  is  a  difficulty  in  the  adminis- 
tration of  the  estate,  when  the  Court  has 
determined  on  a  scheme  as  to  what  ought 
to  be  done,  the  parties  upon  whom  the  de- 
cree is  to  operate  must  be  those  upon 
whom  there  is  no  doubt  the  Court  has  ju- 
risdiction. If  there  are  adverse  rights  to 
be  determined,  it  appears  to  me  it  would 
cease  to  be  a  simple  case  in  the  adminis- 
tration of  the  charity. 

But  in  this  case,  it  is  clear  that  a  multi- 
tude of  questions  would  arise ;  and  there 
is  much  ground,  as  represented  by  the 
argument  at  the  bar,  to  shew  that  parties 
are  sought  to  be  affected  who  are  not  here. 

After  the  Ludlow  Charity  case,  I  cannot 
say  that  I  can  exercise  any  jurisdiction  in 
this  case,  upon  petition.  The  only  ques- 
tion is,  whether,  if  jurisdiction  is  to  be 
exercised  on  petition,  the  Court  is  to  give 
encouragement  to  bring  difficult  and  com- 
plicated questions  before  it,  upon  petition, 
when  it  is  generally  known  what  were  the 
opinions  of  Lord  Eldon  and  Lord  Redes- 
dale. After  those  opinions,  they  who  now 
choose  Co  present  petitions,  do  so  at  their 
own  peril.  I  have  no  jurisdiction  to  order 
the  costs  of  such  a  case  as  this  to  be  paid 
by  the  charity  fund,  when  I  do  not  know 
where  it  is,  and  how  it  is  to  be  got  at. 
Petition  dismissedf  with  costs. 


■] 
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L.C. 

Dec.  22,  1836 
April  20, 1887 

Legacy  Duty, 

Assets  of  an  EngUth  testator^  who  rv- 
sidedf  made  his  wiiUf  and  died  in  India, 
vfliieh  astets  were  collected  in  tA«l  comtry 


by  one  of  the  executors,  who  proved  the  will 
there,  and  were  remitted  by  him  to  the 
executors  who  proved  the  will  in  this  country, 
and  were  applicable  only  for  the  purpose  of 
paying  the  legacies  given  by  the  wUl  (aU  the 
testator* s  debts  being  previously  paid)^ — held 
not  to  be  liable  to  legacy  duty,  although  they  are 
administered  under  the  direction  of  the  Court 
of  Chancery, 

An  English  testator,  resident  in  India,  by 
his  will  made  in  that  country,  bequeathed  all 
his  property  in  England  to  his  wife,  and 
gave  certain  pecuniary  legacies  to  his  chil' 
dren,  and  to  some  persons,  natives  of  India, 
and  resident  there.  The  testator  died  in 
India,  One  of  the  executors,  who  resided  in 
Calcutta,  collected  all  the  testator's  assets 
which  were  in  India,  and  remitted  them  to  the 
otiier  executors  m  England^  who  invested  them 
in  the  funds,  AU  the  debts  of  the  testator,  both 
in  England  and  India,  had  been  paid: — 
Held,  that  the  funds  so  remitted  to  this 
country  from  India  were  not  Uable  to  the 
legacy  duty,  altlwugh,  m  consequence  of  a 
suit  having  been  instituted  by  tlie  testator's 
children,  to  have  the  trusts  of  the  will  executed, 
the  fund  was  distributed  under  the  direction 
of  the  Court, 

Georg^  Arnold,  (who  was  assumed 
throughout  the  case  to  be  a  native  of  this 
country),  late  a  lieutenant-colonel  in  the 
service  of  the  East  India  Company,  by  hit 
will,  dated  the  18th  of  September  1828, 
bequeathed  (among  other  legacies)  to  his 
wife  1,000^.,  also  his  wines,  and  property 
in  England ;  to  his  daughter,  Sophia  Mary 
Arnold,  and  to  any  child  of  which  his  wife 
should  be  pregnant  at  his  death,  15,0001. 
each;  to  Louisa  Harriet  Adam  100,000 
Calcutta  sicca  rupees,  to  be  vested  in  the 
Company's  or  British  funds,  or  other  equally 
good  securities ;  to  Settar4i  Khanum,  a 
native  woman,  the  interest  of  10,000  Cal- 
cutta sicca  rupees  during  her  life,  to  be 
vested  in  the  Company's  funds;  at  her 
death,  the  principal  to  recur  to  his  residu- 
ary legatees  ;  and  he  appointed  five  per- 
sons executors  of  his  will. 

The  testator  resided  in  the  East  Indies* 
and  died  there,  at  Allahabad,  on  the  Ist  of 
October  1828 ;  and,  within  a  month  after 
his  deathi  his  wife  had  a  son,  George  Ar- 
nold. 

The  will  was  proved  in  1829,  in. the 
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Ecclesiastical  Court  in  India,  by  one  of  the 
executors,  who  resided  at  Calcutta,  and 
who  got  in  that  part  of  the  testator's  pro* 
perty  which  was  in  that  country,  and  paid 
all  his  debts  there.  In  May  1829,  the 
widow  and  her  two  children  came  over  to 
England.  In  December  1 829,  the  will  was 
proved  by  three  other  of  the  persons  named 
as  executors,  in  the  Prerogative  Court  of 
Canterbury,  in  respect  of  the  property  of 
the  testator  in  England,  and  these  execu« 
tors  paid  his  debts  in  this  country.  They 
afterwards  received  from  the  executor  in 
India,  property  of  the  testator  to  the 
amount  of  about  50,000/.,  which  was 
lodged  by  them  with  their  bankers,  on  a 
distinct  account,  called  "  the  Indian  ac- 
count," and  was  afterwards  invested  in  the 
SL  per  cents,  and  subsequently  transferred 
into  the  name  of  the  Accountant  General, 
in  trust  in  this  cause. 

In  1829,  a  bill  was  filed  by  the  two 
children  of  the  testator,  to  have  the  trusts 
of  the  will  carried  into  execution. 

It  having  been  decided  by  the  Master  of 
the  Rolls,  Uiat  all  such  property  of  the  tes- 
tator, as  was  in  this  country,  passed  to  the 
widow  (1),  the  legacies  were  payable  out 
of  the  property  in  India  exclusively ;  and 
that  fund  being  insufficient,  an  apportion- 
ment had  been  made  by  the  Master  ;  and 
the  commissioners  of  stamps  and  taxes 
having  applied  to  the  executors  for  the 
legacy  duty,  in  respect  of  these  l^acies, 
the  executors  presented  a  petition,  insist- 
ing, that  they  were  not  subjebt  to  the  duty; 
or,  that,  at  all  events,  the  legacies  to  Louisa 
H.  Adam  and  Settarah  Khanum  (who  had 
continued  to  reside  in  India,)  were  ex- 
empted. 

Mr,  Wigram  and  Mr.  BeiheU,  for  the 
executors. — ^If  a  testator  is  domiciled 'in 
England,  his  assets,  whether  in  England  or 
elsewhere,  are  all  subject  to  the  legacy  duty ; 
but,  if  a  testator  has  some  other  domicile 
than  England,  then  none  of  his  assets  are 
subject  to  the  legacy  duty  here  (2).  There 
is,  in  this  respect,  a  difference  between 
probate  duty  and  legacy  duty :  every  per- 
son who  receives  authority  from  an  eccle- 
siastical court  to  get  in  assets,  within  the 

(1)  S  My\.hK.S65i  t.  c.  4Lavr  J.Rep.(M.s.) 
Cbane.  It3. 

<S)  lo  re  Ewin,  1  Cr.  h  Jer.  tbX. 


jurisdiction  of  that  coiirt,  pays  probate  duty. 
Attorney  General  v.  Dimond^  1  Cr.  &  Jer. 

356. 
Attorney  General  v.  Hope^  8  Bl.  n.s.  44; 
s.  c.  1  Cr.  M.  &  Ros.  580. 
An  executor  does    not  obtain    a    right, 
merely  by  acquiring  that  character,  to  re- 
cover property  of  his  testator  situated  in 
a  foreign  country;  and  the  admission  of 
his  character  at  all  is   ex  comitate  only, 
and  is  subject  to  such  regulations  as  each 
country  may   think    proper;    and   he   is 
under  the  necessity  of  taking  out  an  aux- 
iliary  probate  in   the  country  where  the 
assets    are — Story's    CommentarieM,    421. 
Probate  duty,  therefore,  is  payable  in  the 
country  where  the  testator's  property  is ; 
but  liability  to  pay  legacy  duty  depends 
entirely  on   the  domicile  of  the  testator. 
In   this  case,  the  testator  was  domiciled 
in  the  East  Indies.     Bruce  v.  Bruce  (8)  and 
Munroe.v,  Douglas  (4i)  prove,  that  a  resi- 
dence in  India  will  change  the  domicile. 
The  sUtute  86  Geo.  8.  c.  82.  s.  2.  does 
not  extend  to  any  of  our  colonies  or  pos- 
sessions out  of  this  kingdom,  and  has  no 
more  application  to  a  person  domiciled  in 
India  than  to  parties  domiciled  in  foreign 
countries.     This  legacy  may  be  subject  to 
some  legacy  duty  in  India ;  and  is  it  to  pay 
further  duty  in  this  country  also  ?     If  a 
person  domiciled  in  Ireland   leaves  pro- 
perty in  this  country,  and  his  executors 
take  out  an  auxiliary  probate  in  this  coun- 
try, will  duty  be  payable  both  in  England 
and  Ireland  on  the  legacies  contained  in  his 
will  ?  The  rights  of  the  legatees  were  deter- 
mined at  the  testator's  death;  and  they, 
and  also  the  fund,  were  then  in  India ;  and 
if  they  had  been  paid  immediately,  no  doubt 
the  legacy  duty  here  would  not  have  at- 
tached.    Why  should  their  rights  be  affect- 
ed by  the  accident  of  their  coming  over  to 
this  country  ?     The  property  was  received 
in  India,  under  the  authority  of  a  probate 
obtained  in  India,  and  the  English  probate 
was  merely  auxiliary.     In  Bruce* s  ctue{6)t 
the  legatees  resided  in  this  country;  but 
they  were  held  not  subject  to  the  legacy 
duty.     If  the  testator  was  not  resident  in 
this  country,  legacy  duty  will  not  attach. 

(3)  2Bos.&FuLSS9,ii. 

(4)  5  Mad.  579. 

(5)  In  re  Bnioe,  f  Cr.  &  Jer.  436 ;  i.  c.  6  Lsw  J , 
Rep.  (11.8.)  Eich.  153 
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The  Attoimey  General  y.  CockereU(fi)t  and 
The  Attorney  General  v.  Beat»im(J\  are  at 
variance  with  the  subsequent  cases,  In  re 
Ewin  and  In  re  Bruce,  and  with  Logan  v. 
Fairlie{B),  and  have  been  since  overruled, 
in  Jackson  v.  Forbes {9\  which  was  affirmed 
by  the  House  of  Lords. 

Mr,  Sutton  Sharpe,  for  the  two  legatees, 
'who  were  natives  of  India,  contended,  that 
the  testator  contemplated  the  payment  of 
those  legacies  in  India  ;  and  that  the  exe- 
cutors might  have  discharged  them  with- 
out ever  remitting  the  money  to  England ; 
and  that  the  decision  in  The  Attorney  Ge^- 
neral  v.  Cockerell  was  made  on  the  ground 
that  the  legatees  were  in  England. 

The  Solicitor  General  and  Mr.  Romilly, 
for  the  Crown. — It  has  been  considered  as 
a  settled  rule,  that,  whether  a  testator  was 
domiciled  in  this  country  or  not,  if  his 
property  came  to  be  administered  in  this 
country,  and  his  legacies  paid  here,  then 
the  legacy  duty  attached.  There  is  no 
authority  for  holding,  that  a  native  of 
England  can  acquire  a  domicile  in  India* 
or  in  any  of  the  colonies,  as  against  the 
mother-country.  In  ^rtice  v.  Bruce,  it 
was  held,  that,  where  a  Scotchman  left  his 
Scotch  domicile,  and  resided  in  India,  he 
thereby  acquired  an  English  domicile ; 
and  that,  as  the  deceased  in  that  case  died 
intestate,  his  property  would  be  distribu- 
table according  to  the  laws  of  England, 
and  not  of  ScoUand.  In  The  Attorney  Ge^ 
neral  v.  Cockerellt  the  Chief  Baron  raised 
liie  question,  whether  an  Englishman  could 
be  domiciled  in  India;  and  it  was  then 
dropped.  The  acta  which  relate  t>>  the 
legacy  duty  are  the  20  Geo.  8.  c.  28.  a.  1 ; 
the  23  Geo.  d.  c.  68 ;  the  29  Geo.  3.  c.  51 ; 
and  the  36  Geo.  3.  c.  52.  Before  this  last 
act,  the  legacy  duty  was  not  imposed  di- 
rectly on  the  legacies,  but  on  the  receipt 
for  them ;  and,  under  thatatatute,  the  legacy 
duty,  in  the  present  case,  would  be  paya- 
ble when  a  receipt  was  given  for  the  lega- 
cies. The  last  aet  was  certainly  not  in- 
tended to  exonerate  any  parties  from  the 
payment  of  the  duties ;  because,  by  a  aub- 

(6)  1  Price,  165. 

(7)  r  Price,  560. 

(8)  1  Myl.  &  C.  59  ;  s-c.  S  Law  J.  Rep.  (n.8.) 
Cbanc.  152 ;  but  the  Vice  Cbftncellor's  judgment,  as 
there  reported,  waa  re?ers«d  by  the  Lords  Commis- 
•ionefe  in  Dec.  1055. 

(9)  2  Cr.  &  Jer.  S8C ;  a.  c.  8  Bli.  N.R.  15. 


sequent  act,  44  Geb.  3.  e.  98.'  a.  12i  it  wife 
enacted,  that  if  any  persons  who  were  liable 
to  the  payment  of  legacy  duties,  under  the 
prior  acts,  did  not  pay  those  duties  within 
two  years,  then  they  should  be  subject  to 
the  payment  of  the  higher  duties  imposed 
by  the  36  Geo.  2.  c.  52. 

April  20,  1837.— The  Loan  Chamcbl* 
LOR— [after  stating  the  circumstances  of 
the  case]. — As  the  testator's  widow  has 
been  held  entitled  to  his  property  situate 
in  England,  the  assets  which  the  executor 
in  India  had  remitted  from  that  country  to 
the  executors  in  England,  formed  the  only 
fund  out  of  which  the  legaeiea  in  question 
could  be  paid ;  and  the  question  is,  whe- 
ther that  fund  is  liable  to  legacy  dttty. 
The  point  turns  on  the  language  of  the 
36  Geo.  3.  c.  52 ;  for  the  48  Geo.  3.  c.  149. 
is  not  material.  The  2iid  section  of  the 
36  Geo.  3.  c.  52.  imposes  a  legacy  daty 
*'  on  every  legacy  given  by  any  will  of  any 
person."  Terms  more  general  than  these 
cannot  possibly  be  used.  The  7th  section 
is  in  terms  equaNy  general;  it  enacts, 
*'  that  any  gift  by  any  will  of  any  person, 
which  shall,  by  virtue  of  such  will,  have 
efiect,  or  be  satisfied  out  of  the  pereonal 
estate  of  such  person,  shall  be  deeased  a 
legacy  within  the  meaning  of  that  aet.'^ 
Now,  it  was  contended,  that  theac  legacies 
were  liable  to  the  duty ;  because  the  pro* 
perty  was  remitted  from  India  to  England, 
and  administered  by  the  executors  in  this 
country.  Buf  that  proceeding  was  anne- 
cessary,  and  was,  in  a  great  degree,  acci- 
dental ;  and,  if  it  had  not  been  adopted, 
the  present  question  mi^t  have  been 
avoided  altogether.  For  when  all  the 
debts  of  the  testator,  whether  in  India  or 
in  England,  had  been  paid,  the  executor  in 
India  might  have  remitted  the  legacies 
either  direct  to  each  legatee,  or  lo  an 
agent  of  his  own,  to  be  paid  over  to  the 
different  legatees;  ao  Uiat  the  teeUtor's 
representatives  in  this  country  would  not 
be  concerned  in  the  transaction. 

The  words  of  the  act,  which  >peak  "of 
any  will  of  any  person,*'  and  of  legacies 
being  payable  '*out  of  the  personal  eatate," 
must,  I  think,  be  taken  to  refer  to  persons, 
and  wills,  and  personal  estates  in  this 
country  ;  they  are  applicable  to  this  coun- 
try, but  not  to  the  East  Indies*  If  there  had 
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bc*n  116  anett  id  tfaiB  country,  it  would  not 
hftve  been  nocttsary  to  prove  the  will  here* 
ftnad  the  property  in  India : — there  would 
not  be  a  testator,  or  a  will,  or  property  in 
this  country ;  and  ihe  Eccleaiastical  Court, 
the  authority  of  which  is  confined  to  pro- 
perty  within  the  limits  of  its  own  jurisdic* 
tion,  could  not  take  cognisance  of  property 
out  of  this  country.     This  was  the  ground 
of  the  decbion  in  T^  Attorney  Qeneral  ▼* 
Diawndf  where  property  in  India  was  held 
not  subject  to  probate  duty.     The  ques* 
tion  now  before  me  is  not  affected  by  the 
rule,  which  courts  of  equity  have  adopted 
fi>r  their  own  security  and  convenience,  of 
.  requiring  probate  of  the  will,  or  letters  of 
administration  of  the  estate  of  a  deceased 
person,  before  they  will  determine  claims 
upon  his  property  an  this  country,  or  pro- 
ceed to  distribute  it.    And  as  it  is  clear, 
that  the   payment  of  legacy  duty  might 
hafie  been  avoided,  if  the  executor  in  India 
had  sent  the  legacy  direct  to  the  legatees, 
it  does  not  seem  reasonable,  that  the  duty 
should   be  imposed,   merely  because  the 
executor  in  India  remitted  it  to  the  execu- 
tor in  England,  who  psys  it  to  the  legatees, 
either  by  his  own  act,  or  under  the  direc- 
tion of  a  court  of  equity.     Independently, 
therefore,  of  the  cases,  I  should,  upon  the 
eODStruccion  of  the  act,  have  considered 
diat  theae  legacies  mere  not  within  the 
meaning  of  the  act.     With  respect,  how- 
ever, to  the  cases  which  are  applicable  to 
this  queation,  if  The  Attorney  General  v. 
Coeherell  and   The  Atiomey  General  v. 
Beaieam  am  taken  as  authorities,  the  duty, 
in  this  case,  is  clearly  payable.     In  Logan 
V.  Fakriief  Sir  John  Leech  held  the  duty 
payable^  on  the  ground^  that  the  agent  of 
the  executor  in  India  had  only  authority  to 
pay  the  legacy  to  the  legatee  Ant  entitled, 
bat  not  to  the  parties  who  were  to  take,  in 
case  of  the  death  of  the  first  legatee ;  but 
when  that  case  came  before  Mr.  Justice 
Boeanquet  and  myself,  2'he  Attorney  Ge* 
werml  v»  /acilrj0ii(l  0)  had  been  decided  in  the 
House  of  Lords ;  and,  even  independently 
of  that  case,  we  were  of  opinion,  that  Sir 
Joha  Leach's  decision  was  erroneous ;  be- 
cause we  thought  that  there  had  been  a 
clear  appropriation  of  the  legacy  in  India, 
and  a  remittance,  in  order  to  pay  it,  in  a 
certain  event,  to  the  children  of  the  first 

(10)  8  BUgb,  N^.  15. 


legatee.  That  case  depended  on  a  ques- 
tion o£  fact,  namely,  what  was  the  extent 
of  the  authority  which  the  executor  had 
given  to  his  sgent  in  this  country,  and  not 
on  the  construction  of  the  act  of  parliar 
ment ;  it  has,  therefore,  no  application  to  the 
present  question.  The  Attorney  General  v« 
Jackson  is  a  decision  of  the  very  highest 
authority. — [His  Lordship  stated  the  case.] 
— The  facts  were,  in  every  respect,  the  same 
as  in  this  case,  except  that  there,  there 
was  no  representation  in  this  country,  as 
the  executors,  on  coming  to  England,  did 
not,  in  fact,  take  out  probate  here,  although, 
in  the  argument,  they  were  assumed  to  have 
done  so ;  although  there  was  as  much  ne- 
cessity, and  no  more,  for  such  probate,  as 
in  the  present  case.  It  is,  however,  im- 
possible to  suppose,  thst  liability  to  legacy 
duty  can  depend  upon  the  fact  of  the  exe- 
cutor proving  or  not  proving  the  will,  in 
this  country :  the  question  is,  whether  the 
property,  out  of  which  the  legacies  are 
payable,  be  property  of  a  person,  which 
passes  by  the  will  of  that  person  within 
Ihe  meaning  of  the  act. 

It  is  fi^rtunate  that  this  question,  which 
has  been  so  long  agitated,  is  now  finally 
settled  by  the  House  of  Lords.  In  their 
decision  I  fully  concur,  as  I  think  that  it 
does  justice  between  the  public  and  those 
whose  property  may  be  liable  to  legacy 
duty ;  but,  even  if  I  did  not  concur  in  that 
judgment,  I  should  have  no  power,  in  this 
court,  to  alter  it  or  depart  from  it. 

I  am,  therefore,  of  opinion,  on  the  autho- 
rity of  The  Attorney  General  v.  Jacksont 
that  the  legacies  in  question  are  not  sub- 
ject to  legacy  duty. 


..} 
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v.c. 

April  20. 

Pmctice. — BiU,  Dismissal  of- — IQth  and 
I7th  New  Orders  of  \S9l. 

Where  notice  was  given  of  a  motion  to 
dismiss,  but  repUcation  was  JUed  the  next 
dayt  wsd  the  moiion  was  not  brought  oa,  nor 
any  undertaking  to  speed  gheen,  and  the  re- 
flication  was  not  followed  by  service  of  a 
subpeena  to  rtjoin: — Held,  that  the  case  was 
not  wOhin  either  the  Uth  or  I7th  order, 
and  that  the  bill  could  not  be  dismissed,  e«- 
cept  according  to  the  old  practice. 


ftM 


CASES  IN  CHANCERY : 


In  this  case,  a  notice  of  motion  to  dis- 
miss for  want  of  prosecution,  was  served 
on  the  £4th  of  February  1837  ;  but  the 
plaintiff  having  filed  a  replication  on  the 
following  day,  the  motion  was  not  brought 
on.  But,  although  the  replication  had  been 
filed,  no  subpoena  to  rejoin  was  served ; 
nor  had  the  plaintiff  given  any  undertaking 
to  speed.  The  plaintiff  not  having  prose- 
cuted the  suit — 

Mr.  G,  RichardSf  now  moved  on  behalf 
of  the  defendant,  to  dismiss  the  bill  under 
the  17  th  of  the  new  orders. 

Mr,  Bethellf  contra,  contended,  that  the 
case  was  not  within  the  17th  order,  be- 
cause the  replication  was  not  filed  "  without 
the  plaintiff  having  been  served  with  a  no- 
tice of  motion  to  dismiss,"  and  no  under- 
taking to  speed  had  been  given ;  neither 
had  the  16th  order  any  application  to  it, 
because  replication  had  been  filed. 

The  Vice  Chancellor  held,  that  the 
case  was  not  within  either  of  the  two 
orders,  and  that  the  bill  could  only  be  dis- 
missed according  to  the  old  practice ;  and 
that,  as  there  had  not  been  a  lapse  of 
three  clear  terms  since  the  last  step  was 
taken  in  the  cause,  the  motion  must  be  re- 
fused with  costs. 


.} 


TAYLOR  V,  BAILEY. 


v.c. 

Mayl&2 

Practice. — Demurrer — Amended  Bill — 
Answer — Exceptions. 

A  defendant  answered  part  of  a  hilly  and 
demurred  to  the  other  part  for  want  of 
equity^  and  also  demurred  ore  tenus  for 
want  ofparties*     The  former  demurrer  was 
overruled^  but  the  latter  was  allowed^  and 
leave  was  given  to  amend.     The  plaint^ 
amended  hy  adding  the  necessary  parties^ 
hut  did  not  serve  any  subpoena  to  answer  the 
amended  hill: — HeU^  that  the  plaintiff  was 
not  thereupon  entitled  to  fie  exceptions  to 
the  former  answer^  in  respect  of  its  ins^fi' 
cieney  as  to  that  part  of  the  hill  which  was 
covered  hy  the  demurrer. 

In  this  suit,  Fisher,  one  of  the  defen- 
dants, put  in  a  demurrer  for  want  of 
equity  to  part  of  the  bill,  and  answered 
the  remainder.     This  demurrer  was  over- 


ruled by  the  Master  of  the  Rolls,  bat  his' 
Honour  allowed  a  demurrer  ore  tenus  for 
want  of  parties,  because  the  bill  contained 
no  prayer  of  process  against  George  Watn 
son  Taylor,  who  was  a  necessary  party; 
and  who  was  stated  in  the  bill  to  be  out  of 
the  jurisdiction ;  and  leave  was  given  to 
the  plaintiff  to  amend  (1).  The  defect  was 
cured  on  the  6th  of  May  1835,  by  praying 
process  against  G.  W.  Taylor,  when  he 
should  come  within  the  jurisdiction.  No 
subpoena  to  answer  the  amended  bill  was 
served.  On  the  16th  of  May  1835  several 
exceptions  were  taken  to  Fisher's  answer, 
of  which  the  greater  number  referred  to 
such  parts  of  the  bill  as  were  covered  by 
the  demurrer,  for  want  of  equity ;  but  a 
few  referred  to  other  parts  of  the  bill. 
The  Master  having  allowed  these  excep- 
tions, the  defendant  excepted  to  the  report, 
so  far  as  it  regarded  the  exceptions  which 
referred  to  that  part  of  the  bill  whidi 
was  covered  by  the  demurrer. 

The  defendant  had  applied  to  the  Master 
of  the  Rolls  to  discharge  the  order  to  refer 
the  exceptions,  but  the  application  wis 
refused  (2). 

Mr.  Wakefeld,  and  Mr.  BetheU^  in  sup- 
port of  the  exceptions. — When  the  Court 
allowed  the  demurrer  to  part  of  the  biU  for 
want  of  parties,  it  decided  that,  as  to  that 
part  of  the  bill,  the  plaintiff  was  not  enti- 
tled to  call  for  an  answer.  He  then  prays 
the  process  of  the  Court  against  another 
party ;  but  the  bill  may  still  be  defective ; 
and  yet,  if  the  plaintiff  can  immediately 
take  exceptions  to  the  former  answer,  the 
defendant  will  be  precluded  from  any  op- 
portunity of  demurring  (8).  The  plaintiff 
does  not  acquire  a  right  to  except  to  the 
former  answer  by  amending  his  bill. 
There  is  no  instance  of  a  demurrer  being 
allowed  to  part  of  a  bill,  with  liberty  to 
except,  although  such  an  order  is  some- 
times made  in  cases  of  pleas.  In  ordinary 
cases,  you  cannot  take  exceptions  to  a 
former  answer,  after  an  order  to  amend, 

(1)  See  Taylor  v.  Fither.  4  Ltw  J.  Rep.  (n.s.) 
Chioe.  96.  In  the  trgument  in  that  cmae,  the  eir- 
camatance  that  the  demarrer  on  reeord  applied  to  put 
only  of  the  bill  waa  not  alluded  to# 

(t)  See  4  Law  J.  Rep.  (n.8.)  Cbanc.  f37,  where 
the  name  ia  miaprinted  Foster  v.  Fisher. 

(5)  1  Smith'a  Chanc.  Prac.  p.  149  and  171,  let 
edit,  end  p.  tl4  and  840,  Snd  edit 
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except  where  an  amendment  consists  of 
adding  formal  parties,  and  requiring  no 
farther  answer  to  the  amended  part  of  the 
bill ;  but,  in  this  case,  the  party  is  a  ma- 
terial one — 

Taylor  v.  Wrench,  9  Ves.  815. 

Miiier  v.  Wheatley,  1  Sim.  296. 

Partridge  v.  Hay  craft,  11  Ves.  570. 

Ovey  V.  Leighion,  2  Sim.  &  Stu.  2d4. 
The  defendant  could  not  have  the  ex- 
ceptions taken  off  the  file,  because  some  of 
them  were  good,  as  they  referred  to  that 
part  of  the  bill  which  he  had  submitted  to 
answer.    . 

Mr.  ffigram,  and  Mr.  G.  Richards,  in 
support  of  the  Master's  report. — The  cases 
which  have  been  cited  and  commented  on 
shew,  that  the  Master's  report  is  quite 
consistent  with  the  authorities  :  the  defect 
on  account  of  which  the  demurrer  ore 
temu  had  been  allowed,  is  now  cured. 
A  demurrer  for  want  of  equity  has  already 
been  overruled,  the  Court  considering  that 
such  a  case  was  made  out  as  would,  frivnd 
facie,  entitle  the  plaintiff  to  relief:  the  de- 
fendant, therefore,  is  bound  to  give  all  the 
discovery  which  is  incidental  to  that  re- 
lief. 

The  Vic  B  Chancblior. — When  the  pre- 
sent Lord  Chancellor  overruled  the  de- 
marrer  for  want  of  equity,  but  allowed  the 
demurrer  for  want  of  parties,  he  decided* 
that  the  plaintiff  was  not  entitled  to  call  for 
an  answer  to  the  part  of  the  bill  which 
was  covered  by  the  demurrer,  till  the 
defect  was  cured.  The  exceptions  apply 
both  to  that  which  the  defendant  under- 
took to  answer,  and  also  to  that  which  was 
covered  by  the  demurrer,  and  which  the 
present  Lord  Chancellor  thought  the  de- 
fendant was  not  bound  to  answer.  When  the 
exceptions  in  that  double  form  came  before 
the  Master,  whatever  his  private  opinion 
might  be,  he  was  bound  by  what  had  judici- 
ally taken  place  in  the  cause ;  and,  therefore, 
though  he  was  free  to  exercise  his  opinion  as 
to  the  exceptions  to  the  answer  as  to  that 
part  of  the  bill  which  the  defendant  sub- 
mitted to  answer,  yet  he  was  conclusively 
bound  by  the  judicial  declaration  of  the 
Court,  that  the  defendant  was  not,  and  is 
not  yet,  bound  to  answer  that  part  of  the 
bill  which  is  covered  by  the  demurrer. 
Whatever  my  own  private  opinion  may  be 


on  the  matter,  T  must  take,  that  whatever 
was  done  by  another  Judge  in  this  case 
was  rightly  done.  The  exceptions  stand 
on  the  files  of  the  court ;  and  it  really  ap- 
pears to  me,  that  it  might,  under  some  cir- 
cumstances, have  been  an  answer  to  any 
application  to  take  the  exceptions  off  the 
file,  to  say  that  a  copy  of  them  had  been 
taken.  But  there  would  have  been  this 
answer  to  such  an  objection,  that  some  of 
the  exceptions  might  be  good,  though  some 
of  them  were  bad,  and,  therefore,  the 
whole  of  them  would  be  allowed  to  remain 
on  the  file,  and  would  be  sent  for  the  judg- 
ment of  the  Master.  The  Master  has  pro- 
ceeded thus,  and  has  thought,  that  as  to  a 
certain  part,  the  answer  is  deficient— 
that  is,  as  to  that  part  of  the  bill  which  the 
defendant  undertook  to  answer.  But  the 
Master  had  also  held  the  answer  as  defi- 
cient, in  respect  of  its  not  being  an  answer 
to  that  portion  of  the  bill  as  to  which  the 
defendant  has,  by  demurrer,  successfully 
obtained  judgment  from  the  Court  that  he 
was  not  bound  to  answer  it.  It  appears  to 
me,  the  Master  is  clearly  wrong,  and  the 
exceptions  to  the  report  must  be  allowed. 


V.C.        1    CHILLINGWORTH  O.   CHILLINO- 

May  3.    J  worth. 

Annuity —  Usury. 

A,  in  consideration  of  400/.,  granted  to 
B.  two  annuities  of2il.  each,  for  a  term  of 
forty  years,  the  payment  of  which  was  secur^ 
ed  on  some  leasehold  property.  It  appeared 
in  evidence,  thai  the  original  application  to 
B.  was  for  a  loan  of  4001.,  on  mortgage  of 
the  same  property,  but  he  declined  to  awance 
the  money,  except  on  having  an  annuity  at 
the  rate  of  lOl,  lOs.  per  cent, : — Held,  that 
as  tfte  amount  to  be  received  by  the  lender, 
was  clearly  more  than  the  principal  advanced 
and  legal  interest  thereon,  the  transaction 
was  usurious,  and  the  grant  of  the  annuity 
consequently  void. 

This  was  a  suit  to  administer  the  estate 
of  William  Chilling  worth.  A  charge  had 
been  carried  in  before  the  Master  by  Ro- 
bert Fisher,  and  afterward  by  his  execu- 
tors, for  the  arrears  of  two  annuities 
granted  by  the  testator,  by  an  indenture 
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of  the  6th  of  February  1812.  By  this 
deed,  after  reciting  the  leases  of  two 
leasehold  tenements  in  Newington,.  held 
by  the  testator  for  a  term  of  years,  which 
would  expire  in  1866  ;  and  after  reciting 
that  Fisher  had  contracted  with  the  testator 
for  the  purchase  of  an  annual  rent-charge 
of  21/.  for  fprty  years^  from,  the  25th  of 
December  then  last,  to  be  secured  upon, 
and  issuing  out  of  the  tenement  comprised 
in  the  first-mentioned  lease,  and  also  for 
the  purchase  of  a  like  yearly  rent-charge 
of  21/.  for  forty  years,  from  the  same  25th 
of  December,  to  be  secured  upon  and  issu- 
ing out  of  the  tenement  comprised  in  the 
other  lease,  the  testator  did,.in.considera« 
tion  of  400/.  paid  to  him  by  Fisher*  grant 
to  Fisher  for  forty  years,  from  the  25  th  of 
December  then  last,  two  annuities  of  21/* 
each,  to  be  paid  quarterly,  charged  on  the 
t«aid  leasehold  property,  which  property 
he  assigned  to  a  trustee  for  Fisher  for 
forty  and  a  half  years,  to  secure  the  pay- 
ment of  the  annuities.. 

The  annuities  were  regularly  paid  by 
ChiUingworth  during  his  life,  and  aflter  his 
death,  by  his  executrix,  up  to  June  1821, 
and  the  arrears  from  that  time,  which  were 
now  claimed,  amounted  to  588/. 

The  chief  eyidence  as  to  the  nature  of 
the  transaction  between  the  testator  and 
Fisher,  consisted  of  an  affidavit  by  the  tes- 
tator's eldest  son,  whose  evidence,  though 
a  party  in  the  cause,  and  interested  under 
his  father's  will,  was  admitted,  as  the  tes- 
tator's estate  was  clearly  insufficient  for 
the  payment  of  all  the  debts.  He  deposed 
that  the  testator  applied  to  Fisher  for  a 
loan  of  400/.,  by  way  of  mortgage  on  the 
leasehold  property  before  mentioned ;  to 
which  application  Fisher  declined  to  ac« 
cede;  but  said  he  had  no  objection  to 
lend .  him  that  sum,  on  .  having  interest 
thereon  at  10/.  10«.  per  cent,  per  annum» 
secured  by  a  grant  of  an  annuity ;  the  tes- 
tator having  agreed  to  this  arrangement, 
the  deed  was  prepared  by  Fisher's  solicitor) 
who  advised  that  it  should  be  drawn  iu 
such  a  form,  as  that  the  annuity  might  not 
be  liable  to  be  paid  off.  The  solicitor 
who  prepared  the  deed  was  examined,  but 
he  did  not  remember  the  nuoate  circum* 
stances  of  the  transaction;  he  stated* 
however,  that  he  had  no  recollection  of 
anything  which  could  induce  htm  to  be- 


lieve that  the  nature  of  the  dealing  mm 
other  than  it  appeared  in  the  deed. 

The  Master  having  allowed  the  charf^ 
carried  in  on  the  part  of  Fisher,  the  plain- 
tiffs excepted  to  the  report. 

Mr.  Knight  and  JIfr.  GirdUitonef  in  sup- 
port of  the  exceptions,  insisted  that  the 
agreement  was  usurious ;  the  application 
to  Fisher  was  for  a  loan  upon  mortgage, 
and  the  grsnt  of  an  annuity  was  adopted 
in  order  to  evade  the  statute  :  that  Fisher 
incurred  no  risk,  as  the  annuity  was  for  a 
fixed  term  of  years;  and  the  amount 
agreed  to  be  paid,  would  clearly  replace 
the  principal  sum  with  much  more  than 
legal  interest — 

Doe  V.  Oooch,  $  B.  &  Aid.  664. 

Fereday  v.  Wightwick,  1  R.  &  MyU  50. 
Mr.  Cafwpbell,  in  support  of  the  Master's 
report. — Whatever  the  first  application 
to  Fisher  may  have  been,  the  transaction, 
on  which  the  Court  has  to  decide,  was  not 
a  loan,  but  a  purchase  of  an  annuity* 
Where  there  is  a  bond  JUU  purchase  of  an 
annuity,  the  transaction  is  not  rendered 
usurious,  merely  by  the  cireumstaiice  tbat 
the  whole  amount  to  be  received  will  ex- 
ceed the  principal  and  legal  interest. .  It 
may  have  been  an  advantageous  purchase, 
but  it  is  not  therefore  illegal-*- 

Symonds  v.  Cockeril^  Noy,  151. 

Twi^ld  V.  Fweh,  Cro.  Elis«  27« 

The  King  v.  Drwy,  2  Lev.  7* 

Ftdler's  casct  4  Leon.  208. 

Rome  V.  Bellaeey^t  1  Sid.  182- 

Ferguion  v.  Sprang^  3  N^v.  jlr  Man« 
665  ;  s.  c.  1  Ad.  &  £1.  576;  S  Lam 
J.  Rep.  (n.s.)  K.B.  177. 
>    CottereU  v.  Hartingtim^  BrowBf  180». 

Vm.  Jbr.  tit. '  Usury,'  (F). 


The  Vies  CuANos&LOii,  [alter 
the  judgments  of  Lord  Denman  and  Mr* 
Justice  Taunton,  in  Fergu$ony,  Sprtmg]. 
*— In  Ferguson  v.  Sprang f  the  Conit  did 
not  consider  that  it  appeared  plainly  that 
the  contract  was  usurious,  and  it  was  held 
that  the  Court  could  not  make  the  cakm* 
lation  bow  much  the  payments  would  ex* 
ceed  the  legal  interest.  It  is  not  BeoewMry 
to  say  how  siucA,  if  you  see  clearly  that 
they  will  exceed  it  in  some  degree* 

In  this  case,  the  thing  is  reasonaUj 
clear,  because  the  principal  aum  of  4001., 
and  iBiterest  on  it  fpi  forty  yeani  woaM 


EASTER  31BRM,  18S7. 


stis 


liave^isottnted  to  1,200/. ;  but  as  Fisher 
was  to  pay  42/.  per  annum,  for  forty 
years,  there  would  be  a  considerable  ex- 
•cesa  beyond  1,200/.  And  I  find  that  in 
the  son's  aflBdavit,  it  is  in  a  most  positive 
and  unequivocal  manner  sworn  that  the 
application  was  for  a  loan,  and  that  it  was 
an  af^-thought  to  turn  it  into  a  loan  of 
this  particular  kind.  This  is  not  contra- 
dieted  on  the  other  side,  and  i  must  take 
that  statement  to  be  true ;  I  shall  therefore 
allow  the  exceptions. 


April  15.}      ^*  P^rU  WATKiiis. 

Solicitor — Agent  — Privilege —  Court  — 
Jwr%$^tian, 

A  party  who  had  formerly  been  a  tohcitor^ 
Iml  had  duposed  of  his  business,  was  arrested 
as  he  was  returning  home  from  the  House  of 
Lordst  where  he  had  been  attending  an  ap^ 
peal  case  as  agent*  The  cause  of  arrest 
was  the  non'-pmymeni  of  certain  costs  which 
he  had  been  ordered  to  pay  by  the  Court  of 
Chancery: — HeUt  /^<  A«  was  entitled  to 
be  ^&seharged  from  custody ;  and  that,  al^ 
though  he  had  not  taken  the  nearest  road  to 
his  residence,  and  had  stopped  to  speak  to 
several  persons  on  the  roaa,  and  had  gone 
into  a  pubUe  house  for  the  purpose  of  taking 
refreshment. 

Where  a  person  attendkng  court  has  been 
wrongfully  arrested,  he  may  be  discharged 
either  by  the  Court  winch  he  was  attending, 
or  by  the  Court  out  of  which  the  process  iS" 
suedf  on  which  he  was  arrested* 


This  was  a  motion  for  the  discharge  out 
of  custody,  of  Mr.  Watkms,  who  had  for- 
merly been  a  solicitor,  but  having  disposed 
of  his  business,  he  had  taken  his  name  off 
the  rolls.  On  die  10th  of  April  he  attended 
the  House  of  Lords,  as  agent  in  an  appeal 
then  before  the  House ;  when  the  House 
rose  that  day,  Mr.  Watkins  returned  to  his 
rendence,  which,  he  stated  in  his  affidavit, 
was  in  the  parish  of  Kensington.  He  did 
not,  however,  go  the  nearest  way  through 
the  Park,  but  went  along  Parliament  Street, 
the  Haymarket,  and  Piccadilly.  He  stopped 
several  times  on  his  road  to  speak  to  dif- 
feteni  persons,  an^  at  last  went  into  a 
New  Sbsies,  VI.— >Cnanc. 


public  house  at  the  comer  of  i>own  Street, 
to  take  some  refreshment,  as  he  himself 
stated,  but,  as  the  officer  in  his  affidavit 
swore  he  believed,  to  avoid  him.  The 
officer  immediately  arrested  him  in  this 
public  house,  on  an  attachment  for  the 
non-payment  of  some  costs  he  had  been 
ordered  to  pay  by  the  Court  of  Chancery. 
He  immediately  claimed  his  privilege,  and 
requested  the  officer  to  take  him  to  the 
'House  of  Ix>rds,  which  was  then  sitting  as 
a  House  of  Parliament,  but  the  officer  de- 
clined to  do  so. 

'  On  the  14th  of  April,  Mr.  Cooper  ob* 
tained  an  order  nisi  for  the  discharge  of 
Mr.  Watkins,  from  the  Lord  Chanoellor, 
and  now  moved  for  an  order  absolute. 
*  The  Lord  Chancellor  being  unable  to 
hear  the  motion,  it  was,  by  bis  Lordship's 
desire,  made  before  the  Vice  Chancellor. 
'  Mr.  BetheU  shewed  cause  against  the 
motion.  If  any  contempt  has  been  com- 
mitted, it  has  been  against  the  House  of 
Lords,  and  therefore  the  application  ought 
to  be  made  to  that  Court.  This  Court  has 
HO  jurisdiction.  In  LisVs  ciMe(l),  Lord 
Eldon  declined  to  interfere  in  discharging 
a  person  who  had  been  arrested,  while  he 
was  in  attendance  as  a  witness  *  before  the 
Commissioners  of  Bankruptcy^iiCfiu/(0r  v. 
fVilliams  (2).  '  It  does  not,  however,  satis- 
factorily appear,  that  Watkins  is  entitled 
to  claim  any  privilege ;  he  is  no  longer  a 
solicitor,  and  he  has  not  shewn  that  he  had 
been  eng^ed  by  the  parties  to  act  as  their 
agent.  And  he  has  also  forfeited  any 
■claim  for  protection,  by  not  returning 
home  by  the  nearest  road.  He  stopped 
several  times  on  the  wayj  to  speak  to  dif- 
ferent persons,  and  at  last  went  into  a 
public  boose. 

Mr.  Cooper,  in  reply. — The  dictum  at- 
tributed to  Lord  Eldon  in  the  report  of 
Lisfe  case,  in  Fes.  ^  Bea.,  is  probably  in- 
correct, as  nothing  of  the  kind  is  stated  in 
the  report  of  the  same  case  by  Sir  George 
Rose(d),  who  was  counsel  in  the  case. 
At  all  events,  there  are  later  cases  which 
overrule  such  a  dictum,  in  which  persons 
who  have  been  arrested  while  attending 
an  arbitradon  ordered  by  one  Court,  have 
been  discharged  by  another  Court — 

(O  «  Ve».  &  Bea.  S73. 

(?)  4  Term  Hep.  377. 

(3)  f  Ro0»'b  CasM  in  Bsnkruittey,  t4. 
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CASES  IN  CHANCERY: 


Walker  y.  Webh^  3  Anst.  941. 

Randall  v.  Qumey^  1  Chit.  678  ;  s.  c. 
S  B.  &  Aid.  t&at. 

RickeiU  ▼.  Gnmey,  1  Chit.  682. 
If  ihe  Courts  do  not  act  on  this  principle, 
a  person  might  be  arrested  while  attend- 
ing a  case  before  the  House  of  Lords*  and 
if  the  House  were  prorogued  immediately 
afterwards,  he  would  be  unable  to  obtain 
a  discharge  till  the  following  session.  The 
privilege  of  exemption  from  arrest,  is  in- 
tended more  for  the  benefit  of  the  client, 
than  of  the  parties  who  avail  themselves 
of  it :  it  extends  to  agents  as  well  as  to 
solicitors :  it  extends  to  Scotch  and  Irish 
agents,  many  of  whom  are  not  solicitors 
or  attornies ;  and  in  the  earlier  reports,  the 
privilege  was  claimed  and  allowed  for  the 
servants  oi  the  parties,  andeven  their  horses 
were  not  allowed  to  be  taken  in  executioo^ 
The  circumstance  of  a  person  speaking  to 
a  friend  whom  he  meets  in  the  street,  or 
stopping  for  the  purpose  of  taking  neces- 
sary refreshment,  or  not  taking  the  roost 
direct  road,  will  not  deprive  him  of  his 
privilege. 

The  Vies  Chamcbllo^  observed,  that 
he  did  not  consider  that  Lord  Eldon,  in 
List's  oase^  intended  to  express  any  opinion 
that  he  faaJd  not  jurisdiction  to  discharge 
the  prisoner,  but  that  a  proper  case  &r  his 
interference  was  not  made  out.  It  appears 
that  before  that  case  was  brought  before 
him,  a  similar  application  had  been  made 
to  a  Judge  at  chambers,  who  refused 
to  interfere.  He  entertained  no  doubt 
on  the  point  of  jurisdiction.  A  party 
might  apply  for  protection  to  the  Court 
out  of  which  the  process  issued,  as  well  as 
to  the  Court  in  which  he  was  in  attendance 
when  his  arrest  took  place.  The  affidavit 
of  Watkins  stated  positively  that  he  was 
employed^as  agent,  and  that  affidavit  not 
being  contradicted,  he  must  assume  that 
Watkins  was  properly  entitled  to  claim  the 
privilege.  That  he  had  not  made  any 
such  deviation  as  would  deprive  him  of 
this  benefit,  for  a  person  was  not  obliged 
to  go  by  the  nearest  way  he  could  possibly 
find ;  but  it  was  sufficient  if  he  went  by 
such  a  road  as  any  one  would  reasonably 
and  ordinarily  take.  That  his  stopping 
on  the  road  to  speak  to  persons  whom  he 
knew,  could  not  be  taken  to  be  at  all  in- 


« 

consistent  with  an  intention  of  returning 
home;  nor,  did  bis  going  into  a  puUic 
house  to  take  some  necessary  refreshment, 
amount  to  a  deviation.  If  such  things  ns 
these  were  held  to  be  deviations,  it  might 
be  conceived,  that  a  privileged  agent  com- 
ing up  from  Scotland,  would  not  be  justi- 
fied in  getting  off  the  coach  for  any  purr 
pose  till  he  arrived  at  London. 

His  Honour,  therefore*  made  the  order 
absolute  for  Uie  discharge  of  Mr«  Walkina; 
but,  as  it  did  not  appear  that  the  officer 
had  any  information,  except  from  Watkins 
himself,  that  he  was  under  privilege,  he 
made  the  order  without  costs. 


V.C.  -J 

Jan.  24, 25, 27,  &  ^8;  >  price  v.  dewhubst. 
May  6.  ) 

Domicile — Foreign  Judgment —  Practice 
— Parties — Amendment. 

A.  and  his  wtfe,  who  were  by  bhrih  Bri' 
tish  stUi^ectSt  bui  were  efierwards  domcUed 
at  St.  CraiXf  hehmgtng  to  Denmark^  re^ 
turned  to  England^  ami  there  made  a  jcint 
willf  dispoiing  among  other  property  •J  a 
mortgage  at  St,  Croix^  which  belonged  to 
them  jointly.  A.  afterwards  made  a  eepeh 
rate  wiUf  leaving  all  his  property  to  his 
wife,  whoy  by  her  separate  will*  bequeathed 
the  same  property  to  P.  and  H.  in  efoal 
shares.  The  separate  wills  were  both  praeed 
in  the  Prerogatine  Court  of  Caatfirkeery. 
After  the.  death  of  the  wife,  certain  proeeadi^ 
ings  were  instituted  at  St.  Crma^  bf  the 
executors  named  ia  the  joint  wiUf  amel  a 
judgment  was  obttnnedfor  the  estabHshmsent 
of  that  will.  The  Court  being  of  opkuan 
that  those  proceedings  were  franduleni^  the 
executor  of  the  joint  will  having  come  ooarto 
this  country^  was  held  liaUe  to  aaeomU^  to 
the  parties  beneficially  interested  under  the 
separate  will  of  ihe  wtfe,for  the  assets  ^f  A* 
and  his  wife  receioed  at  St.  Croix. 

The  suceessum  to  personal  property  of  am 
intestate,  and  the  fact,  whether  the  deremead 
person  died  intestate,  or  not,  is  decided  by 
the  law  of  the  domieiie  of  the  deoeaeed. 

Where  a  sole  surviving  exeeutrix,^  who  ie 
benefcially  interested  fs  a  moiety  of  her  tee* 
tutrix' s  eMate,  fies  a  bUl  against  a  pearty 
wlio  has  reoeived  part  ^  that  estate  abroad^ 
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Ike  repmmUutine  rf  the  party  benefieiaUy 
mtereited  m  the  €iker  moiety  nnut  be  be/ore 
the  Cewrt*  But  the  pereon  who  has  obtained 
lettere  of  adrntnisttatum  to  eneh  party  from 
the  PrerogaHxee  Courts  wUl  be  eoneidered  a 
njficiemt  repreeemtative,  although  k  appeare 
thai  the  deceoMod  left  a  wiUy  which  has  been 
pTooed  ifi  a  foreign  couniryh 

Where,  at  the  het^ngj  a  eauee  wan  ordered 
to  etand  over  for  the  purpose  of  bringing  fre« 
fore  the  Court  the  repreeenUUipe  of  a  de* 
eeaeed  person^  who  was  a  necessary  party  to 
a  emit  :—Held,  that  the  fact  of  letters  of  ad- 
mtniHraiion  to  such  deceased  person  having 
been  obtained  since  the  fling  of  the  billt  might 
be  introduced  by  amendment,  without  a  sup' 
pkmental  bilL 

Henry  Seaton,  and  Catherine  his  wife, 
who  were  by  birth  British  subjects  (1),  re- 
sided for  several  years  previously  to  1805, 
and  daring  part  of  that  year,  in  the  island 
of  St.  Croix,  belonging  to  the  kingdom  of 
Denmark.  In  March  1805,  Mr.  Seaton, 
before  he  quitted  St.  Croix,  advanced 
60,000  ineces  of  eight  to  Peter  Markoe, 
upon  the  security  of  a  mortgage  of  an 
estate  in  St.  Croix,  which  sura  was  to  be 
paid  off  with  interest  by  eight  equal  an* 
noal  instahnenta  in  sterling  money  in  the 
eity  of  London,  the  first  instalment  to  be 
paid  in  July  then  next.  This  sum  con« 
sisted  of  a  legacy,  which  had  been  be* 
qnemthed  by  a  brother  of  Mrs.  Seaton,  to 
her  and  her  fadsband  jointly.  It  was  equi« 
valent,  sm  the  plaintiff  stated,  to  18,500/. 
of  Bficish  money,  bat  the  defendants  esti-» 
mated  it  at  8,500/.  only* 

Shortly  after  the  time  of  making  that 
noTtgage,  Mr.  and  Mrs.  Seaton  came  over  to 
this  coantry,  and  remained  here  until  their 
death.  On  the  10th  of  January  1807,  they 
made  a  joint  will  as  follows : — '**  We,  the 
undersigned  Henry  Seaton  and  Catherine 
Seaton,  late  of  the  Danish  island  of  St. 
Croix,  i»  the  West  Indies,  and  bow  resid* 
ing  ki  the  city  of  London,  do  jointly  and 
sevemUy  make  ibis  oar  last  will  and  testa* 
ment*  [They  then  gwe  legacies  of  twenty* 
five  pieees  of  eight  to  each  of  two  churches 
at  St*  Croix,  and  reserved  to  the  survivor 

(1)  Tbis  circoipsUxice  was  not  admitted  by  the 
defendants,  and  a  gpreat  variety  of  evidence  was 
«me  into  on  the  point,  bat  it  was  eonafderecl  by  the 
Vice  CliuiQillor  lobs  sscialMtaifly  proved. 


of  them;  the  enjoyment  lot  his  or  her  life 
of  all  the  property  belonging  to  them 
jointly  at  St.  Croix  or  elsewhere,  and  then 
continued] — "  afler  the  death  of  both  of  ust 
we  do  hereby  direct,  that  the  whole  of  our 
property  shall  be  divided  into  four  equal 
parts,  namely,  one  share  to  our  son  Henry 
Seaton,  aoe  shave  to  our  daughter  Mary 
Hennesey,  one  share  to  our  daughter  Ann 
Akers  Seaton,  and  the  fourth. share  to  our 
three  grandchildren,  Henry,  Edward,  and 
Catherine,  the  descendants  of  our  dauj^hter 
Elisabeth  Dewhurst,  share  and  share  alike; 
and  further,  we  do  jointly  eotistitute  and 
appoint  the  following  persons,  Henry  Sea- 
ton, jun.,  Edward  Dewhurst,  and  Chriato* 
pher  Hennesey,  in  conjunction  with  the 
survivor  of  us>  to  act  as  executors,  admi- 
nistrators, guardians,  dealing-masters,  in- 
carsators,  and  curators  of  this  our  last  will«" 
This  will  was  conBrmed  by  the  King  of 
Denmark  in  February  following,  on  the 
application  of  Mr.  and  Mrs.  Seaton. 

On  the  6th  of  April  1814,  Mr.  Seaton 
made  a  separate  will,  which  commenced  as 
follows  : — "  This  is  the  last  will  and  testa- 
ment of  me,  Henry  Seaton,  late  of  St. 
Croix,  in  the  West  Indies,  but  now  of  Mon- 
tague-street in  the  county  of  Middlesex, 
esquire;"  and  he  thereby  bequeathed  tlie 
lease  of  his  house  in  Montaguenitreet,  the 
money  doe  to  him  on  mortgage  of  the  es- 
tate in  St.  Croix,  and  all  his  odier  pro- 
perty, to  his  wife  absolutely ;  and  he  ap- 
pointed her  sole  executrix,  and  thereby 
revoked  all  former  wills.  He  died  on  the 
j!9th  of  July  1819,  and  his  wife  proved  his 
will  in  the  Prerogative  Court  of  Canterbury. 
The  interest  on  the  mortgage  was  duly 
paid  to  her  up  to  the  time  of  her  death* 

Mrs.  Seaton,  by  her  will,  dated  the  ISnd 
of  July  1822,  after  thereby  revoking  all 
wills  by  her  at  any  tim^  th^etofbre  made, 
devised  and  bequeathed  all  her  real  and 
personal  estate  to  her  daughters,  Mary 
F.  Hennesey,  widow,  and  Ann  Akers 
Price,  the  wife  of  John  Price,  M.D.,  in 
equal  shares,  their  heirs,  &c.,  and  she  ap- 
pointed Mrs.  Hennesey  sole  executrix  of 
her  will;  but,  by  a  codicil  executed  on 
die  1st  df  November  following,  she  ap- 
pointed Mrs.  Price  joint  executrix. 

The  testatrix  died  in  the  same  month  of 
November  18!^  and  her  wili  and  codicil 
were  proved  in  the  Prerogative  Court  of 


X28 


CASES  IN  CHANCERY: 


Canterbury  by  her  two  daughters.  The 
issue  of  the  testator  and  testatrix  who 
would  have  been  entitled  under  the  joint 
will  if  it  had  not  been  revoked  by  the  sub- 
sequent wills,  were  their  three  children^ 
Henry  Seaton,  Mrs.  Price,  and  Mrs.  Hen- 
nesey,  each  of  whom  would  have  taken  one- 
fburth  part  of  the  property,  and  the  three 
children  of  the  deceased  daughter  Mrs. 
Dewhurst,  namely,  Henry  Dewhurst, 
since  deceased,  Edward  Dewhurst  the 
younger,  and  Catherine  Akers,  widow,  who 
would  have  taken  a  fourth  between  them ; 
but,  under  the  will  of  Mrs.  Seaton,  her  two 
daughters,  Mrs.  Price  and  Mrs.  Hennesey, 
were  to  take  the  whole  of  the  property  in 
equal  shares. 

At  the  death  of  Mrs.  Seaton,  Edward 
Dewhurst  the  elder,  and  Henry  Seaton  the 
younger,  were  resident  at  St.  Croix  ;  and 
in  August  182d,  some  proceedings  took 
place  analogous  to  probate  in  this  country, 
by  which  Dewhurst  and  Seaton  procured 
the  administration  of  the  estate  of  Mr.  and 
Mrs.  Seaton  to  be  confided  to  them  as 
executors  under  the  joint  will.  In  Sep- 
tember 1826  they  published  a  citation  in 
the  Gazette  of  St.  Croixi  in  the  following 
words : — "  The  collective  absent  heirs  of 
Henry  and  Catherine  Seaton,  are  hereby 
summoned,  pursuant  to  the  enactions  of 
the  6th  of  July  1822,  with  a  year  and  a 
day's  notice  to  attend  a  meeting  for  a  di- 
vision of  the  estate,  which  will  be  held  by 
the  undersigned  executors  and  joint  heirs 
on  the  first  Thursday  in  March  1828,  in 
this  town  of  Fredericksted  of  St.  Croix, 
with  the  view  of  proceeding  to  a  final  divi- 
sion and  allotment  of  the  property  of  the 
estate  amongst  the  collective  heirs. — 
Signed,  Edward  Dewhurst — Henry  Sea- 
ton." 

They  also  appointed  a  resident  of  St 
Croix  to  be  the  cwrator  honorum  of  the  tes- 
tator and  testatrix,  who  wrote  to  the  plain- 
tiffs to  account  for  such  assets  as  they  had 
received  in  this  country,  on  pain  of  being 
excluded  from  any  share  of  the  property 
in  St.  Croix.  The  executors  then  pro- 
ceeded to  form  themselves  into  a  court  of 
dealing-masters,  according  to  the  Danish 
law,  by  which  they  were  authorised  to  decide 
on  certain  matters  connected  with  the  will. 
A  meeting  of  this  Court  took  place  on  the 
1 8th  of  March,  at  which  Dewhurst,  Seaton^ 


and  one  other  person  were'prtaent,  when 
there  were  produced  to  them  the  joint  will, 
a  power  of  attorney  from  Dr.  Price,  ap« 
pointing  a  person  at  St.  Croix  to  appear 
for  him,  and  a  copy  of  the  separate  wills. 
Several  meetings  took  place  alter  this ;  and, 
eventually,  the  cwrator  Inmomm  pasted  hia 
accounts,  and  the  money  received  as  part 
of  the  estate  was  distributed  to  the  exclu- 
sion of  Dr.  and  Mrs.  Price. 

Edward  Dewhurst  the  elder  having 
come  over  to  this  country  for  a  short  dme, 
the  plaintiffs  instituted  the  present  aiiit* 
The  bill  prayed  that  Dewhurst  might  be 
ordered  to  pay  to  the  plaintiffs  their  share 
(being  one  moiety)  of  the  money  secured 
on  the  mortgage,  and  of  the  interest  ac« 
crued  thereon,  and  also  of  all  monies  re- 
ceived by  him,  forming  part  of  the  estate 
of  Mr.  and  Mrs.  Seaton. 

Edward  Dewhurst  the  elder  stated  in  his 
answer,  that  Mr.  Seaton  had  become  a  na- 
turalized subject  of  Denmark:  tliat  ac- 
cording to  the  laws  of  Denmark,  a  mort* 
gage  was  considered  as  real  estate^  and 
would  therefore  not  pass  by  any  will  which 
was  not  executed  conformably  to  those 
laws :  that  a  joint  will  could  not  be  revfrfced, 
except  by  somie  other  joint  instrument  ex- 
ecuted by  the  same  parties:  that,  although 
the  survivor  might  revoke  the  joint  will  as 
to  one  moiety,  still  a  parent  could  not  ex- 
clude any  of  his  children  from  a  share  of 
his  estate,  and  that  a  will  attempting  to  do 
so  was  void.  He  also  contfended«  that  the 
plaintiffs  were  precluded  froiA  calling  in 
question  the  jurisdiction  of  the  Executors' 
Court  of  Dealing  in  St*  Croix,  inasmuch  as 
they  had  appointed  an  attorney  to  take  such 
proceedings  there  in  their  behalf  aa  he 
should  think  proper;  that  such  attorney 
had  appeared  there  in  their  behalf,  and  had 
appealed  to  the  High  Court  of  Judicatmre 
in  Copenhagen,  where  the  decree  of  the 
Executors*  Court  of  Dealing,  was  affirmed 
with  costs.  It  did  not,  however,  appear 
that  the  attorney  was  authorised  by  the 
plaintiffs  to  institute  such  an  appeal,  or 
that  they  took  any  part  in  it,  but  the  judg- 
ment of  the  court  of  appeal  was  obtained 
against  them  by  default. 

Mr.  AnifAl  and  Mr.  Betheii,  for  the 
plaintiff's.— -Personal  property  always  fol- 
lows the  person;  and  the  title  of  succession 
to  personal  property,  as  well  as  the  right  of 
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deciding  which  ib  the  last  will,  belongs  ex- 
clusively to  the  decision  of  the  law  of  the 
country  where  the  deceased  person  was 
domiciled  at  his  death.  A  foreign  court 
cannot  adjudicate  on  property  which  be- 
longs to  parties  domiciled  here,  merely 
because  tne  pri^rty  is  secured  on  an 
estate  in  that  country;  the  laws  of  the 
Country  in  which  the  estates  which  form 
the  security  for  that  property,  are  situate, 
may  require  letters  of  administration  to 
be  taken  out  there,  yet  sdll  the  parties 
acting  under  that  authoritv  are  mere  trus- 
tees for  the  persons  dedared  to  be  the 
representatives  of  the  deceased  by  the 
Judge  of  the  domicile*  In  this  case  the 
domicile  of  Mr.  and  Mrs.  Seaton  was  in 
this  country,  and  their  wills  were  respec- 
tively proved,  and  respectively  declared  to 
be  their  last  wiUs,  in  the  Prerogative  Court 
of  Canterbury,  and  the  persons  who  re- 
ceived any  portion  of  their  property  in  St. 
Croix,  were  trustees  for  the  executors, 
who  obtained  probate  here. 

FipoH  V.  Ptpcn^  Amb.  26» 

Bwm  V.  Coie,  ibid.  415. 

Tkome  V.  fVatkms,  ft  Ves.  sen.  d6. 

iStCTf't  Commeniary  on  tlie  Canfiici  rf 
Lam$9  pp*  312,  421. 

Bnee  v.  Bruce,  6  Br.  P.C,  2nd  ed.  566. 

Hog  V.  Laskley,  ibid,  577. 

SiUy.  Warnmk,  1  H.  Bl.  690. 

JoUH  v.  Depomikun,  ibid,  132,  n. 

Sianley  v.  Bemes,  3  Hag.  £c.  Rep*  373. 
This  is  allowed  by  the  eomtla#,  which 
exists  between  nation  and  nation ;  and  if 
any  country  adopts  a  law  which  is  contrary 
to  the  usage  of  nations,  that  wOl  not  be  re- 
garded by  other  countries — Wolff  v.  Ox- 
holm  (2).  It  is  said,  on  the  other  side,  that 
a  joint  will  could  not  be  revoked,  except 
by  some  subsequent  joint  disposition ;  but 
Mr.  Seaton  coidd  revoke  the  joint  will  to 
the  extent  of  one  moiety,  and  he  exer- 
cised that  power ;  and  by  his  subsequent 
will  expressly  bequeathed  the  mortgage- 
money  due  mm  Markoe.  Mrs.  Seaton 
also,  by  her  will,  revoked  the  joint  will  as 
to  the  other  moiety.  All  title,  therefore, 
under  the  joint  will,  is  entirely  lost.  The 
judgment  pronounced  at  Copenhagen  is  of 
no  in^Kirtance,  as  the  appeai  was  not  pro- 
secuted by  the  plaintiffs :  and,  moreover, 

(t>  6  Mra.  &  Sclir.  9t. 


that  Court  had  no  jurisdiction  in  this  case, 
and  the  decree  is  clearly  erroneous — Bu" 
ekanan  v.  Rucker  (3). 

Mr.  Jacob  and  Mr,  S»  Sharpe,  for  the  de- 
fendant, E.  Dewhurst  the  elder. — By  the 
laws  of  Denmark,  the  executors  of  the 
joint  will,  in  this  case,  were  authorized  to 
form  themselves  into  a  court  of  extraordi- 
nary dealing  masters,  for  the  purpose  of 
carrying  that  will  into  effect.  Mr.  and 
Mrs.  Price  appeared  before  that  court  by 
their  attorney,  and  when  the  decision  was 
against  them,  they  appealed  to  the  court  at 
Copenhagen*  There  is,  therefore,  a  de-* 
cision  of  a  foreign  court  against  the  plain- 
tiffs, and  they  have  admitted  that  court  to 
possess  competent  jurisdiction. 

Martin  v.  Nieolls,  3  Sim.  458. 

TarleUm  v.  Tarleton,  4  M.  &  S.  20. 

Becquet  v.  Mac  Carthy^  2  B.  &  Ad.  951. 

HoiUditch  V.  Donegal,  8  Bli.  N.R.  301. 
Executors  are  bound  to  act  according  to 
the  directions  of  the  will  by  which  they 
were  appointed  ;  more  particularly  where 
that  will  has  been  confirmed  by  a  proper 
court.  Dewhurst  was,  therefore,  bound 
to  set  upon  the  joint  will.  In  The  Attorn 
Hey  General  v.  Dmond{4i),  the  decision 
was,  that  probate  in  this  country  applied 
to  property  in  this  country  only.  In  Stan* 
ley  V.  Beme$9  probate  was  refused  to  cer-* 
tain  codicils,  because  they  were  not  exe- 
cuted according  to  the  form  required  by 
the  Portuguese  law ;  but,  if  probate  of 
those  codicils  had  been  granted,  could  any 
court  have  listened  to  an  argument,  that 
they  did  not  form  part  of  the  will  ? 

Larpent  v.  Smdrv,  1  Hag.  £c.  Rep.  382. 

Lieui.^Col.  Reaai  case,  ibid.  474. 

Hamilton  v.  Houghton,  2  Bli.  193. 
If  a  specification  of  the  English  probate* 
under  the  seal  of  the  Court  of  Canterbury, 
had  been  produced  to  the  courts  of  St» 
Croix,  they  would  probably  have  adopted 
it.  If  there  are  any  grounds,  on  which  the 
plaintiffs  can  defeatthe  joint  will,  they  ought 
to  apply  to  the  courts  at  St.  Croix,  and  get 
rid  of  the  probate  granted  there*  But  if 
the  plaintiffs  succeed  in  this  attempt,  these 
executors  will  be  liable  in  St.  Croix  to  so? 
count  to  the  parties  claiming  under  the 
joint  will ;  and,  if  they  come  over  to  this 

(5)  9  BMt,  19S. 

(4)  lCr.&Jer.356;s.c.9LswJ.Reii.Bi8b.90. 
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country,  they  must  again  account  for  the 
same  property  to  the  parties  claiming  un* 
der  the  separate  wills.  If  probate  of  one 
will  were  granted  in  Canterbury,  and  pro- 
bate of  a  later  will  of  the  same  testator 
were  granted  in  York,  must  the  executor 
pay  the  residue  to  the  residuary  legatees 
under  both  wills  ? 

Kennedy  Y.  EarlofCassilUs,  2  Sw.  818. 

Burrons  ▼•  Jamereau^  1  Dick.  48. 

CurUng  V.  ThomUm^  before  Lord  Eldon 
(5). 

Mr.  Knighif  in  reply. — Probate  of  the 
separate  wills  was  granted  here  before  the 
joint  will  was  attempted  to  be  set  up,  and 
the  defendants  should  have  taken  steps  to 
set  aside  the  English  probate.  They  have 
the  legal  right  to  collect  debts  at  St.  Croix, 
but  must  account  for  what  they  receive  to 
the  executrix  here. 

May  6.— -The  Vies  CHANCBLLoa — [after 
stating  the  facts  of  the  case.] — I  take  it  to 
be  quite  clear,  that,  if  there  had  been 
nothing  more  than  a  grant,  by  the  Preroga- 
tive Court  to  Mrs.  Seaton,  of  probate  of 
her  husband's  will  (by  which  will  she  ac- 
quired all  her  husband's  property),  and 
then  a  grant  by  the  same  court  of  probate 
of  the  wife's  will,  any  other  probate,  ob- 
tained in  any  other  country,  would,  accord- 
ing to  the  law  of  this  country,  be  merely 
ancillary  to  the  probate  obtained  here; 
and  as  I  am  to  administer  the  English  law, 
1  apprehend  it  is  clearly  settled,  by  a  great 
variety  of  cases,  which  it  is  not  necessary 
to  go  through  in  detail,  such  as  Trotter  v. 
Trotter  {6\  and  the  cases  mentioned  in  the 
appendix  to  the  case  of  Balfour  v.  Sei4t{jl\ 
beginning  with  Bruce  v.  Bruce;  and,  on 
the  authority  oi  Pipan  v.  iHpoii,  and  seve- 
ral other  cases,  that  the  role  of  law  in 
England  is,  that,  where  a  person  dies  in- 
testate, his  personal  estate  is  to  be  admi- 
nistered according  to  the  law  of  the  coun- 
try in  which  he  was  domiciled  at  the  time 
of  his  death  ;  and,  whether  he  is  a  British 
subject  or  not,  that  is  the  rule.  If  he  dies 
intestate,  the  law  of  the  cotmtry  where  htf 
is  domiciled  regulates  his  personal  estate ; 
and  the  question,  whether  he  died  intestate 
or  not,  mutt  be  determined  by  the  law  of 

(5)  See  1  ttatemeiit  of  this  case  in  the  judgment. 

(6)  4  Bli.  N.R.  502. 
(7>  «  Bff.  P.C.  650. 


the  same  country.  This  is  clearly  proved, 
in  the  most  decisive  manner*  in  Stanley  ▼• 
BemeSf  the  latest  case  on  the  subject.  In 
that  case,  the  question  was  this :  a  British 
subject  had  become  domiciled  at  Madeira, 
and  left  several  testamenury  papers,  some 
executed  in  the  form  required  by  the  Por^ 
tuguese  laws,  and  others  not  executed 
according  to  that  form,  but  which  would 
have  been  good  according  to  the  laws  of 
England.  The  quesUen  first  came  befinre 
Sir  J.  Nicholl,  who  held,  that  probata 
might  be  granted  of  all  the  testameBtary 
papers.  From  that  decision,  there  waa  an 
appeal  to  the  High  Court  of  Delegates; 
and  they  held  (as,  in  my  opinion,  was 
clearly  proper,)  that,  by  me  law  of  thia 
country,  probate  could  be  granted  to  tboaa 
testamenury  papers  only,  which  were  so 
executed  as  to  be  good  according  to  the 
law  of  Portugal. 

The  question,  I  conceive,  is,  how  far, 
when  there  appears  to  be  a  will  which  has 
been  admitted  to  probate  here,  it  aiuill  be 
construed  according  to  the  law  of  Bag- 
land,  as  opposed  to  the  law  of  the  coun- 
try in  which  the  party  is  domicfled.  Tliat 
question  arose  in  the  case  of  Thomitm  t. 
Curling,  before  Lord  Eldon,  in  which  I 
was  counsel.  There,  a  bill  waa  filed  by 
the  illegitimate  child  of  Colonel  Thornton; 
and  the  bill  stated  the  fact,  that  probate  of 
Colonel  Thornton's  will  had  been  granted 
in  this  country  by  the  Prerogative  Court; 
and  it  repreaented,  on  the  face  of  the  bii], 
(which  waa  the  real  fact,)  that  Colonel 
Thornton,  though  a  British-bom  anbjcct, 
was  domicQed  in  Prance ;  and  that,  by  the 
French  law,  no  will  eould  be  made  to  the 
effect  to  which  his  will  waa  made,  wfaieh 
went  to  bar  any  claim  of  hia  legitianate 
child  to  any  part  of  his  peraonal  piopwty. 
I  remember  arguing  the  case  for  the  plan- 
tiff;  and  Lord  Eldon  seemed  to  think, 
that,  for  the  purpose  of  the  motion  winch 
was  then  before  ham,  be  waa  coonpletnly 
bound  by  the  fingliah  probate;  and  that, 
if  the  Prerogative  Court  bad  admitted  the 
will  to  probate,  then,  primdfaeief  it  muat  bo 
considered  aa  an  English  will :  that  if  the 
cause  bad  come  to  the  hearing,  it  would  be 
another  mattery  and  that,  on  the  bearing 
of  the  case,  the  will  might  be  read :  but, 
if  the  law  of  England  was  such,  that  the 
will   was   to  be  conatrued  according    to 
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tbe  kw  of  Fraiic«»  the  wiU  would  then 
be  void,  because  it  was  so  by  tbe  law 
of  France;  in  which  case,  the  execu- 
tor might  be  a  trustee  for  the  next*of« 
kin.  There,  tbe  Lord  Chancellor  left  the 
matter  in  some  d^pree  of  doubt;  and  I  un- 
derstand that  proceedings  were  afterwards 
taken  in  France*  and  the  business  was  ulti- 
mately eompromised;  so  nothing  more 
waa  heard  of  the  case.  But,  in  a  case  be- 
fore Sir  John  Ltach,  AntlnAher  v.  CiM- 
uerifi),  the  question  was  this:  it  appesrs 
that  a  Scotch  lady»  domiciled  in  England, 
execnjte4  a  will  in  the  Scotch  form^  during 
her  visit  to  Scotland ;  she  had  personalty 
in  England,  and  she  afterwards  died  in 
England.  What  Sir  John  Leach  held  was, 
that,  "  by  the  law  of  England,  where  an 
absolttte  interest  in  personal  property  i^ 
given  by  a  tesumentary  instrument,  there, 
the  gift  fails,  if  the  donee  die  in  the  life- 
time of  the  testator ;  and  Miss  Anstruther 
being  domiciled  in  this  country,  the  law 
of  England  must  prevail  in  this  case*  The 
next-of-kin  are,  therefore,  entitled." 

It  appears,  however,  to  me,  that,  in  the 
present  case,  thcare  is  notso  much  a  questicm 
of  how  ftur  the  will  should  be  admitted  to 
probate,  because  here  probate  has  actually 
been  gianted  by  the  Prerogative  Court  oi 
diis  country,  and  the  will,  on  the  face  of  it, 
waa  the  will  of  aia  English  person ;  there 
waa,  therefore,  no  question  whether  it  could 
be  eonatrued  by  any  other  laws  but  the 
EngUsb  laws. 

There  was  a  further  question  in  this 
case,  whether,  in  consequence  of  some 
proceedings  which  had  taken  place  in 
the  island  of  St.  Croix,  which  were  in  the 
nature  of  a  judicial  decision,  there  has 
not  bee«  such  a  legal  proceedii^  as  would 
prevent  this  Court  from  applying  the 
rule  of  the  English  law  to  the  personal 
property  of  the  deceased.  Now,  it  does 
not  appear  necessary  to  enter  into  the 
question  which  was  raised  in  MwrUa  v, 
NicoUgf  how  ftur  it  is  competent  for  courts 
in  this  country  to  allow  a  mspute  in  respect 
of  foreign  judgments.  Lord  Brougham,  I 
find,  is  made  to  say,  in  HouUUtch  v.  Done" 
ga/(fi),  that  he  did  not  approve-of  Martin 
T.  NicoUi^  and  that  a  foreign  decree  might 
be  the  ground  of  a  suit  in  another  country. 

(B)  e  Sim.  1 ; .»,  G.  4  Law  J.  Rep.  Cbtnc.  ISS. 
(9)  8  Bligb,  N.R.  342. 


Now,  without  going  to  the  length  to  whichhis 
Lorikhip  has  gone,  I  apprehend  that  I  am 
at  liberty  to  look  and  see  whether  a  judg- 
ment obtained  abroad  has  been  fraudulently 
obtained,  and,  if  1  should  find  it  so,  why  then 
the  Court  will  be  at  liberty  to  deal  with  the 
parties,  and  they  will  be  bound,  the  same  as  if 
the  foreign  judgment  had  never  taken  place. 
In  reference  to  that  point,  I  first  directed  a 
search  to  be  made  in  the  register's  book, 
to  see  what  information  could  be  found  in 
regard  to  Blake  v.  Smth^  which  occurred 
in  1809  and  1810.  I  was  counsel  in  the 
case  for  the  plaintiflP,  and  it  made  a  strong 
impression  on  my  mind.  It  was  this : — 
On  the  2dth  of  June  1806  Blake  and 
Smith  entered  into  articles  of  partnership 
in  London  for  ten  years,  in  the  business  of 
wine-merchants,  and  in  buying  and  selling 
other  goods  and  merchandise.  On  the  1st 
of  August  1806,  Smith  and  Blake  entered 
intoartides  with  three  gentlemen  at  Oporto, 
to  carry  on  business  £bere  in  partnership 
in  the  same  trade.  By  these  articles,  it  waa 
provided,  that  if  any  partner  wished  to  re- 
tire, a  certain  notice  should  be  given.  The 
other  parties  tried  to  exclude  Blake  from 
the  partnership  in  London ;  and,  in  Janu- 
ary 1809,  he  filed  his  bill  for  an  injunc- 
tion: on  the  )24th  of  January  1809,  an 
injunction  was  granted  on  the  footing 
of  the  English  articles  of  partnership. 
That  partnership  would  expire  on  the 
S4th  of  June  1810,  but  the  Portuguese 
partnership  would  not  expire  till  August 
1812.  In  February  1810,  a  supple- 
mental bOl  was  filed  by  Blake,  statmg, 
among  other  things,  that  a  decree  had 
been  fraudulently  obtained  by  the  defen- 
dants in  Portugal  for  dissolving  the  part- 
nership in  Oporto.  A  motion  was  made  to 
extend  the  injunction,  and  a  cross  motion 
to  dissolve  it.  How  it  happened,  does  not 
appear,  but  it  so  happened,  that,  on  the 
Idth  of  March,  both  motions  were  refused. 
On  the  21  St  of  May,  the  defendant  filed  an 
answer.  It  appears,  that  on  the  21st  of 
June  1810,  in  consequence  of  some  new 
attempt  made  by  the  defendant,  the  plain- 
tiff* gave  notice  of  a  new  application  to  ex- 
tend the  injunction.  I'he  Chancellor,  on 
the  argument,  proposed  to  the  defendants 
to  try  certain  issues — to  inquire  whether 
the  partnership  was  still  subsisting  in  con- 
templation of  law,  which  they  refused,; 
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andy  on  the  4th  of  July  1810,  which  was 
after  the  London  partnership  had  expired, 
the  Lord  Chancellor  granted  an  injunction 
to  restrain  the  defendants  from  dealing  in 
wine,  otherwise  than  in  partnerdiip  with 
the  plaintiff;  and  that  the  articles  of  Au* 
gust  1806  might  be  abided  by:  thus,  the 
Court,  in  fact,  by  means  of  the  iig  unction, 
set  aside  a  judgment  obtained  in  a  foreign 
court ;  and  the  general  princi|rie  on  which 
the  Court  acted,  was,  that  the  foreign  judg- 
ment had  been  obtained  by  fraud. 

The  question  is,  whether  the  proceedings 
which  have  taken  place  in  the  court  of 
dealing  in  St.  Croix,  can  be  considered  fair 
and  just;  or  whether,  on  the  contrary, 
they  do  not  carry  on  the  face  of  them  a 
conviction  that  they  were  fraudulent.  Now, 
these  proceedings  are  not  very  clear,  but  it 
aeems,  that  H.  Seaton  and  Edward  Dew* 
hurst,  having  obtained  a  Danish  probate 
of  the  joint  will,  managed  so  that  they 
were  entitled,  according  to  the  Danish  law, 
to  hold  a  court  of  dealing  in  St.  Croix ; 
the  Danish  lawyers,  who  have  been  ex- 
amined on  the  nature  and  effect  of  the 
-court,  do  not  differ  much  as  to  its  nature 
and  jurisdiction. — [His  Honour  read  the 
evidence  of  the  Danish  lawyers  as  to  the 
jurisdiction  of  the  court  of  dealing,  which 
shewed  that  the  parties  constituting  that 
court  could  not  decide  on  contested  claims 
arising  under  the  will,  by  which  they  were 
appointed.     He  also  referred  to  some  of 
the  meetings  of  that  court,  which  these 
parties  had  held.]    Several  other  meetings 
took  place,  and  it  ended  by  the  executors 
dividing  the  property  in  their  own  favour, 
which,  for  aught  I  know,  may'be  accord- 
ing to  the  Danish  laws.     Is  that  a  sort  of 
proceeding  to  be  set  up  against  the  law  of 
this  country,  which  declares  that  the  per- 
sonal property  of  a  deceased  individual, 
whose  will  has  been  admitted  to  probate, 
shall  be  administered  according  to  the  will? 
It  would  be  idle  and  vexatious  to  say  that 
such  a  proceeding  shall  be  allowed  :  I  ap- 
prehend that  whenever  you  see  that  justice 
has    been    disregarded,  and  parties  are 
making  use  of  legal  proceedings,  as  a  mat- 
ter of  form,  for  the  purpose  of  doing  that 
which  is  contrary  to  all  English  notions  of 
justice,  and  where  the  parties  were  decid- 
ing for  themselves,  what  was  to  be  their 
own,  the  Court  would  consider  those  pro- 


ceedings of  no  value  or  impovtanc^  It 
appears,  that  I  am  at  liberty  to  deal  with 
Dewhurst  and  the  other  defendants  on  this 
record,  who  have  received  any  assets,  and 
that  I  am  at  liberty  to  declare  that  so  far 
as  that  judgment  in  St.  Croix  has  tended 
to  give  any  beneficial  interest  in  the  per- 
sonal estate  to  Dewhurst,  or  the  other 
defendants,  it  was  fraudulent  and  void; 
and,  so  far  as  they  have  received,  or  may 
receive,  the  personal  property  of  the  hus- 
band, they  are  accountable  to  the  execu- 
tors of  Catherine  Seaton,  and  I  am  of  opi- 
nion, this  case  has  been  so  un&irly  dealt  with 
on  the  part  of  the  defendants,  that  I  must 
give  the  costs  of  die  suit  against  them. 

The  cause  first  came  on  to  be  heard  on 
the  15th  of  November  1886,  and  an  objec- 
tion was  then  taken  that  the  English  repre- 
sentatives of  Mrs.  Hennesey  were  not  par- 
ties to  the  suit.  That  lady  had  made  a 
will,  which  had  been  proved  at  St.  Croix 
by  Henry  Seaton  the  executor. 

It  was  insisted  for  the  plaintiA,  that, 
as  Mrs.  Price  was  the  sole  surviving  exe- 
cutrix of  Mrs.  Seaton,  under  whom  Mrs* 
Hennesey  claimed;  and,  as  the  Danish  re- 
presentative of  Mrs.  Hennesey  was  before 
the  Court,  that  an  English  representative 
was  not  a  necessary  party. 

The  VicB  Chancbllob  held^  that  as 
Mrs.  Price  was  suing  as  a  party  bcn^ei- 
ally  interested  under  an  English  will,  all 
the  other  parties  who  were  ImeficiaUy  in« 
terested  under  that  will,  ought  to  be  before 
the  Court ;  and  that,  therefore,  the  repre- 
sentatives of  Mrs.  Hennesey,  according  to 
the  English  law,  ought  to  be  made  parties 
to  the  suit. 

The  cause  was  then  ordered  to  stand 
over,  with  liberty  to  amend  by  adding 
parties. 

Mrs.  Price  thereupon  took  out  letters  of 
administration  to  Airs.  Hennesey,  and  a 
statement  to  that  effect  was  introduced  into 
the  bill  by  way  of  amendment,  on  the 
authority  of  Humphrtvi  v.  Humpkireys  (10), 
and  of  course  no  supplemental  bill  was  filed 
(11). 

Another  objection  was  raised  at  the 

(10)  3  P.  Wmt.  351. 

(11)  Sae  Kni^Lt  v.  Mttthewi.  1  Mad.  566.  and 
Wny  V.  HutohioMo,  S  Myl.  &  K.  t85;  f.  o.  3  Uw 
J.  Rep.  (M.S.;  Chtnc.  69. 
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hearing,  on  the  ground,  ifant,  a4  it  was 
known  Mrs.  Hennesey  inade  a  will,  which 
had  been  proved  in  a  foreign  court,  the 
grant  of  administration  to  Mrs.  Price  was 
improper.  Currie  v.  Bircham  (12)  was  cited. 
It  was  insisted  in  reply,  that  when  the 
Court  dealt  with  the  personal  property  of 
a  deceased  person,  it  r^uired  to  have  the 
representative  of  that  person  aocording  to 
our  law — TwiirUm  v.  /%mwr(ld),  Z.es  y« 
'  the  Batik  4tf  EngkmdiU). 

The  VicB  Chancsuor.  overruled  the 
objection,  partieularly  as  it  had  not  been 
made  aooner. 


.} 


MACKINTOSH  V.  BOOKEa. 


April  21. 
Discovery — Pleadmg — Sufficiency  ofAu" 

kW€Tm 


A  IM  of  dueovery  agamsi  a  wwrwmg 
jBorffier,  charged  thai  he  had  lately  or  once 
m  kie  poueetUmf  cuMtodys  or  pomer^  booksf 
^•,  fAereby  the  Mtatemente  of  the  bill 
woadd  appear;  amd  it  prayed^  that  the  de* 
femdani  might  set  forth  a  schedule  of  such 
partwrnlare  as  mere  ta  Ids  custody^  ^c,  ;-^ihe 
defgmdami  aasweredf  that  softer  the  death  of 
hu  partner  he  had  some  books^  ^e.  in  his 
poeeession,  which  were  delivered  to  the  reprc' 
sesUaimes  ef  his  partner,  who  would  not  allow 
Idm  to  inspect  them ;  andf  sane  as  aforesaid^ 
he  denied  that  he  had  lately  or  once  any 
heeks^  ^.  :*-^Heldf  that  tins  answer  was 


The  defendant,  Josias  Booker,  had  sued 
out  a  commission  of  bankruptcy  on  a  debt 
due  to  him  and  his  deceased  brother  Thomas 
Booker,  who  had  been  partners.  The 
piaintiir  disputed  the  validity  of  the  debt, 
and  brought  an  action  at  hiw  to  try  the 
validity  of  the  commissioa;  he  then  filed 
this  biU  of  discovery  in  aid  of  the  action 
at  law. 

The  bill  stated,  that  the  said  defendant 
had  then  or  lately,  or  once  had  in  his  pos« 
session,  custody,  or  power,  or  in  the  cus* 
tody,  possession,  and  power  of  his  agent 
or  aolicitor,  the  said  memorandum  books 

0«)  1  D.  &R.  35. 

(13)  S  l».  Wnw.  S3t. 

(14)  8  Vm.44. 

New  Sebies,  VL— Cranc. 


and  books  of  acoouht,  &c.,  and'whereby, 
if  furodueed,  it  would  appear  that  the  debt 
due  and  owing  by  plaintiff  to  the  said  de* 
fendant,  was  wholly  insufficient  to  support 
the  said  fiat,  but  the  said  defendant  re- 
fused to  produce  the  said  documents  for 
the  inspection  of  plaintiff;  and  it  prayed, 
that  defendant  might  answer  the  premises, 
and  set  forth  a  schedule,  or  list,  of  such  of 
the  partioolara  aforesaid  as  were  in  his 
eustoiy,  possession,  or  power,  and  that  he 
might  leave  tbe  same  in  the  hands  of  his 
clerk  in  court  for  the  usual  purposes,  and 
that  he  might  answer  and  set  forth  what 
had  become  of  such  of  the  said  particulars 
as  were  no  longer  in  his  custody,  posses- 
sion, or  power. 

The  defendant  answered  this,  by  stating, 
that  Portly  after  the  death  of  the  said 
Thomas  Booker,  he  had  in  his  possession, 
lor  a  few  weeks,  some  of  the  books  of  ac« 
eount  of  the  said  partnership,  but  that  the 
same  books  were  shortly  afterwards  de- 
manded by  the  representatives  of  the  said 
Thomas  Booker,  and  given  up  to  them  by 
defendsnt,  and  taken  back  to  the  said 
brewery;  since  which  time  defendant  had 
never  bad  the  same  in  his  possession  or 
power,  nor  had  ever  seen  them  or  any  of 
them ;  and  that  the  representatives  of  the 
feaid  Thomas  Booker  refused  to  allow 
defendant  to  inspect  any  of  tbe  books  in 
their  possession  or  power,  containing  ac- 
counts connected  with  the  said  breweir 
business ;  and  therefore,  save  as  aforesaid, 
defendant,  under  the  circumstances,  and 
for  the  reason  hereinbefore  mentioned,  de- 
nied tliat  he  had  or  had  lately  or  once, 
save  as  aforesaid,  in  his  custody,  posses- 
sion, or  power,  or  in  the  GUsto<ly,  posses- 
sion, or  power  of  his  agent  or  solicitor, 
such  memorandum  books  or  books  of 
account,  as  in  the  said  bill  suggested,  or 
also  divers  or  any  other  books,  &c. 

The  plaintiff  took  exceptions  to  this 
answer  for  insnfflcienoy,  because  the  de- 
fendant had  not  set  forth  a  schedule  or  list 
of  the  books,  &c.,  "  as  are  in  the  said  de- 
fendant's custody,  possession,  or  power." 

The  Master  reported  ^e  answer  suf- 
ficient, and  tbe  plaintiff  excepted  to  hi^ 
report. 

^  ilfr.  Kindersley  and  ilfr.  Booth,  for  the 
plaintiff. — The  defendant,  being  the  sur- 
viving partner,  has  the  legal  right  to  the 
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partnership  books,  and»  having  such  right, 
he  ought  to  set  forth  a  schedule  of  them, 
and  be  compelled  to  use  all  legal  measures 
to  produce  them.  If  a  party  could  say, 
"  I  have  delivered  the  books  to  a  stranger, 
and  cannot  produce  them^"  justice  might 
in  all  cases  be  defeated  by  his  delivering 
them  over  to  a  friend.  The  documents 
are  in  his  power,  although  not  in  his  pos- 
session. He  ought,  in  his  answer,  to  have 
stated  what  the  books,  &c.  were  which  he 
delivered,  and  to  whom  by  name  he  handed 
them  over.  The  answer  is  insufficient 
and  evasive.  They  referred  to  Ex  parte 
Shaw{l). 

Mr,  Pemberton  and  Mr.  Coleridge^  con- 
tri,  were  stopped  by — 

The  Master  of  thb  Rolls,  who  said, 
he  considered  the  answer  sufficient,  for  the 
plaintiff  had  not  so  framed  the  interroga- 
tories as  to  get  at  the  information  he  now 
desired ;  and  he  ought,  therefore,  to  ap- 
ply to  amend  his  bill  for  that  purpose. 


LOWS  0.  LAND. 


..{ 


JENNINGS  V,  SIMPSON. 


M.R. 

April  28 

Practice — Decree. 

Where  the  defendant  ntaket  drfauU  hy  not 
appearing  at  the  hearingt  and  the  plaintiff 
takee  tuch  decree  ae  he  can  abide  by,  it  ie 
not  regular  to  insert  any  declaration  in  the 
decree. 

The  defendant  did  not  appear,  and  the 
plaintiff  took  such  decree  as  he  could  abide 
by. 

Mr,  Webster  asked  to  have  a  declaration 
inserted  in  the  decree,  in  conformity  with 
the  admission  in  the  defendant's  answer, 
that  the  defendant,  an  executor,  had  no- 
tice of  the  plaintiff's  b<md  debt  when  he 
paid  simple  contract  creditors.  The  re- 
gistrar had  declined  drawing  up  the  decree 
in  that  form,  and — 

The  Master  of  the  Rolls  considered 
that  the  registrar  was  right,  and  that  the 
plaintiff  was  not  entitled  to  any  declara- 
tion in  a  decree  taken  in  the  absence  o£  the 
defendant. 

(1)  Jtoob't  Rep.  <7S. 


M.R. 

April  28 

Legacy — ConstriLctiont — "  Survivors  and 
survivor"  construed  "  others  and  other,** 

A  testator  bequeathed  10,000/.  equally 
between  his  four  daughters,  for  lifct  mth 
remainder  to  their  issue;  onddireHed  thai 
the  share  of  every  of  them  dying  without 
issue,  should  devolve  to  the  survivors  and 
survivor  of  them.  There  was  a  gift  overt  tf 
they  should  all  die  without  issue : — Held, 
that  **  survivors  and  survivor"  were  to  be 
read  '*  others  and  other"  and  that  the  issue 
of  one  daughter,  mho  died,  was  entitled  to 
participate  in  the  share  of  another  daughter, 
who  subsequently  died  without  issue* 

The  testator  James  Stuart  Tulk,  by  his 
will,  dated  the  13th  of  May  1775,  amongst 
other  things,  gave  and  bequeathed  to  Ann 
Tulk,  his  wif^,  James  Stuart  Tulk,  his 
eldest  son,  and  Love  Stuart  Tulk,  his 
daughter,  the  sum  of  10,000/.,  upon  trust, 
to  invest  the  same,  and  pay  the  interest  to 
his  wife  for  life,  and,  after  the  decease  of 
his  said  wife,  he  willed  and  directed  that 
the  interest  and  dividends  of  the  said 
10,000/.  should,  in  like  manner,  be  paid  in 
equal  shares  and  proportions,  unto  and 
among  his  four  daughters.  Love  Stuart 
Tulk,  Ann  Land,  Elisabeth  Tulk,  and 
Matilda  de  Courcy  Tulk,  during  their  re- 
spective natural  lives;  the  share  of  his 
wife  and  daughters  to  be  for  their  separate 
use.  And  he  directed  and  appointed,  that 
if  any  of  his  said  daughters  should  die  be- 
fore his  said  wife,  and  leave  issue,  then  an 
equal  one-fourth  part  of  the  said  10,000/. 
should  vest  in  and  become  the  property  of 
such  issue,  and  be  equally  divided  among 
them,  if  more  than  one ;  and  that  upon 
the  death  of  all  and  every  his  said  daugh- 
ters, leaving  issue,  such  proportional  part 
of  the  said  10,000/.,  should  go  to  and 
among  such  issue,  in  equal  shares  and  pro- 
portions, and  the  share  of  interest  and 
principal  of  the  said  10,000/.,  of  every  of 
his  said  daughters  dying  without  issue, 
should  devolve  to  the  survivors  and  survivor 
of  them,  the  interest  thereof  to  be  paid  to 
them  as  aforesaid,  during  their  respective 
natural  lives,  and  the  principal  to  go  and 
be  divided  to  and  among  their  children,  at 
their  decease  respectively.     And  if  all  his 
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$aid  daughters  MhouU  die  without  iaauCf 
then  he  willed  and  directed  that  the  aasd 
10»000/.  should  sink  in,  and  be  considered 
as  a  part  of  the  residue  of  his  personal 
estate. 

The  state  of  the  testator's  family  was  as 
follows : — The  testator's  wife  died  in  1 783 ; 
Matilda,  one  of  the  testator's  daughters, 
married,  and  died  in  June  1829,  leaving 
the  plaintiff  Ann  Lowe,  the  wife  of  Thomas 
Parker  Lowe,  her  only  daughter,  her  sur- 
viving. The  two  other  daughters,  Eliza- 
beth and  Ann,  were  still  living;  and  the 
fourth  daughter,  Love  Stuart  Tulk,  never 
married,  but  died  without  issue  in  January 
1835. 

This  bill  was  thereupon  filed  by  Ann 
Lowe  and  others  claiming  under  her,  in- 
sisting, that,  upon  the  death  of  Love  Stuart 
Tulk  without  issue,  they  were  entitled  to 
an  immediate  transfer  of  one-third  part  of 
one-fourth  part  of  the  10,000/.,  and  pray- 
ing for  such  transfer  accordingly. 

The  two  surviving  daughters  of  the  tes- 
tator, who  were  defendants,  insisted  that 
the  gift  over  being  expressly  to  the  sur- 
vivors of  such  daughters,  they  alone  were 
entitled  to  the  one-fourth  share  of-  Love 
S.  Tulk,  upon  her  dying  without  issue  in 
1835,  and  that  as  the  mother  of  the  plain- 
tiff did  not  survive  Love  S.  Tulk,  her  issue 
was  not  entitled  to  any  benefit  from  the 
share  of  Love  S.  Tulk. 

Mr.  PemberUm^  Mr.  Kindersley,  and  A^. 
Moore,  for  the  plaintiffs. — Unless  there  is 
something  to  controul  the  words  "  survi- 
vors and  survivor,"  they  will  be  construed 
according  to  their  natural  meaning;  :but 
slight  circumstances  will  induce  the  Court 
to  construe  these  words  as  ''others  or 
other."  The  legacy  is  only  to  go  over  in 
the  event  of  all  dying  without  issue.  Sup- 
pose three  daughters  had  died,  leaving 
issue,  and  then  the  fourth  were  to  die 
without  issue,  to  whom  would  her  fourth 
devolve  ?  It  would  not  go  over,  because 
all  the  daughters  had  not  died  without 
issue.  The  testator  must,  therefore,  have 
intended  it  to  go  to  the  issue  of  the  three 
other  daughters.  IVilmot  v.  Wilmot{l)  is 
a  direct  authority  for  this  construction ;  and 
Crowder  v.  Stone  (2)  is  not  opposed  to  it, 
for  there  the  Court  did  not  find  any  neces- 

(1)  SVes.  la 

(2)  3  Rnaik  S17* 


sity,  on  the  language  of  the  will,  to  give  to 
the  words  **  survivors  and  survivor  "  any 
but  their  ordinary  meaning. 

Mr.  Tmney  and  Mr.  Sandys,  contrli. — 
IVilmot  V.  Wilmot  was  a  case  of  a  residue, 
and  an  intestacy  would  have  happened 
but  for  the  construction  there  made.  The 
present  is  a  case  of  a  legacy,  and  giving 
the  natural  construction  to  the  wojd  '*  sur- 
vivors," it  will  belong  to  such  survivors,  or 
if  there  had  been  none,  it  would  have  gone 
to  the  residuary  legatee. 

Ferguson  v.  Dunbar,  3  Bro.C.C.  468,  n. 
Milsom  V.  Audry,  5  Ves.  465. 

Mr.  Pemberton,  in  reply. — ^Since  1 802, 
Wilnuft  V.  IVilmot  has  been  considered  the 
settled  law.  The  preceding  case  of  F^r- 
guson  V.  Dunbar  was  cited  in  WorUdge  v. 
Churchill,  for  a  different  purpose,  to  shew 
that  a  surviving  share  could  not  survive, 
and  the  decree  cannot  be  found  in  the  re- 
gister's book.  .In  Milsom  v.  Audry,  there 
was  no  gifl  over,  as  in  the  present  case. 

The  Master  of  the  Rolls. — Before 
deciding  this  question,  I  will  read  the 
cases  of  Wilmot  v.  Wilmot  and  Ferguson  y. 
Dunbar.  The  present  impression  of  my 
opinion  is,  that  I  must  read  the  words 
"  survivors  and  survivor,"  as  if  they  were 
"  others  and  other,"  unless  I  am  bound  by. 
authorities.  The  testator  makes  a  parti- 
cular gift  of  the  residue  of  his  estate,  and 
he  says  that  this  fund  of  10,000/.  shall,  in 
a  particular  event,  go  into  the  residue. 
What  is  the  event  in  which  it  is  given 
over  ? — On  all  his  daughters  dying  without 
issue.  If  then,  the  words  *'  survivors  and 
survivor,"  be  construed  according  to  their 
strict  meaning,  there  might  be  issue  of 
daughters,  and  yet  they  could  not  take, 
because  their  mothers  did  not  survive.  In 
the  event  of  the  last  surviving  daughter 
dying  without  issue,  there  would  be  a 
complete  intestacy  of  her  share,  notwith- 
standing there  then  existed  issue  of  her 
sisters,  and  the  event  had  not  happened 
on  which  it  was  given  over.  I  have  no 
doubt  of  the  intention  of  the  testator,  and 
unless  I  am  bound  by  the  authorities,  I 
shall  decide  in  conformity  with  that  intent 
tion. 

April  29. — Lord  Lanodale  jeSier  re- 
ferring to  the  cases  of  Crowder  v.  Stone, 
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Doe  ▼•  Waimvfight  {ff^f  Vanderguehi  v. 
Blake  (H),  WilmotY.  WUmoi.ttadFerguMon 
V.  Dunbar,  decided  that  effect  could  not 
be  given  to  the  intention  of  the  testator, 
except  by  construing  "  sunrivors  and  sur- 
vivor,"  to  mean  "  odiers  and  other." 


M.R,  -J 

Dec.  24,  1836.        f 

T   Q  >HOnLOCK  V,  SMITH. 

Apr.20;  May 4, 1837.3 

Solicitor  and  Client — CosU,  Taxation  of. 

A  solicitor**  biUofcoits  had  been  delivered^ 
after  the  death  of  the  client^  to  the  Moliciton 
employed  by  hii  representattoee^  and  paid  by 
them  after  investigation ;  and  somCf  but  not  all^ 
of  t/ie  papers  of  the  deceased  client  were  deli" 
vered  tsp.  An  application^  made  three  yeare 
after,  for  the  taxation  of  the  billf  withoui 
referring  to  any  specific  errors,  but  alleging 
generally,  that  the  bill  contained  exorbitant 
charges,  was  refused. 

Where  a  client  has  paid  his  solicitor's  hill 
mthout  pressnwef  and  with  full  means  ofexa* 
mining  it  before  payment,  and  afterwards 
neks  to  open  the  bill  and  refer  it  for  taxe^ 
tion,  he  must  state^  in  his  petition,  and  prove 
to  the  satisfaction  of  the  Court,  specific  errors 
of  such  a  character  as  amount  to  enidence 
of  fraud.  A  general  allegation  of  improper 
charges  wUl  not  be  si^jfeient. 

A  mere  prim4  facie  error  in  such  a  biU 
will  not  autfioriae  the  Court  to  refer  it  for 
taxation. 

2he  drcumstancet  that  a  solicitor  has 
omitted  to  gise  his  client  credit  for  certain 
items  with  which  he  ought  to  have  been  crs" 
dited,  will  be  a  ground  for  a  distinct  inquiry 
what  sums  the  solicitor  has  received  which 
ought  to  be  set  off  against  the  amount  tf  the 
hill;  but  will  not,  (f  itself,  be  a  ground  for 
referring  the  whole  bill  for  taxation. 

This  was  a  petition  to  refer  a  solicitor's 
bill  for  taxation.  The  eircumstanceB  of 
the  case  are  fully  stated  in  the  Lord  Chan- 
cellor's judgment.  On  the  petition  coming 
on  to  be  heard,  before  the  Master  of  the 
Rolls,  his  Lordship  made  an  order  for  taxa- 


(3)  5  T^rm  Kep.  4f7. 

(4)  f  Vm.  jttD.  534. 


tion,  according  to  the  prayer  of  the  petition. 
From  this  order  the  selioitort  appealed. 

The  petition  waa  supported,  before  the 
Master  of  the  Rolls,  by  Afr.  Pemberion  and 
Mr.  Willcock ;  and  before  the  Lord  Cha»* 
cellor,  by  Mr.  Wigram  and  Mr.  WiUeock ; 
and  was  opposed,  before  the  Master  of  the 
Rolls,  by  Mr,  Kinder sley  and  Mr.  Stinton; 
and  before  the  Lord  Chuicellor,  by  die 
SoUdtor  General  and  Mr.  Stmtcn. 
The  following  cases  were  cited  >^ 

Langstaffe  ▼.  TayUnr,  14  Ves.  262. 

Cooke  V.  Setree,  1  Ves.  &  B.  126. 

Plenderleath  ▼.  Praser,  9  Ves.  &  B.  174. 

Howell  ▼.  Edmunds,  4  Rusa.  67 ;  a.  o. 
6  Law  J.  Rep.  Chanc.  29. 

Clutton  V.  Pardon,  Turn.  &  Russ.  SOI. 

Oretton  v.  Leyhume,  ibid.  407. 

CrossUy  v.  Parker,  1  Jao.  &  W.  460. 

The  Drapers'  Company  ▼.  Dams,  2  Atk. 
293. 

Aubrey  V.  Popkm,  1  Dick.  403. 

May  4.«-~The  Lord  Chamcblloe. — The 
cases  of  Norlock  r.  Smith  and  Waters  ▼• 
Taylor  (I)  I  consider  as  being  of  very  great 
importance,  not  only  to  the  profession,  but 
to  the  public  at  large,  inasmuch  as  it  does 
not  appear  that  there  is  that  understand- 
ing as  to  the  rules  which  are  applicable  te 
cases  of  this  sort,  which  it  is  very  desirable 
should  be  thoroughly  understood,  not  only 
for  the  benefit  and  protection  of  the  publie, 
but  the  ultimate  benefit  of  a  large  claaa  of 
the  profession  to  which  these  rules  apply. 
Now,  the  Court  must  always  be  anxioua,  in 
every  possible  way,  to  protect  the  client 
against  any  improper  dealings  which  he 
may  experience  from  the  solicitor  he  has 
employed ;  but  it  is  absolutely  neeeasary, 
that  some  rule  should  be  laid  down,  by 
which  professional  gentlemen  may  know 
when  it  is  they  have  disposed  of  the  qnea* 
tions  between  themselTes  and  their  clients! 
and  that  it  may  not  remain  matter  «f  nn- 
oertainty,  without  any  limit  in  point  of 
time,  whether  they  may  consider  the  money 
which  they  have  received  for  their  profes- 
sional services  as  their  own,  or  subject  to 
be  the  matter  of  future  investigation  and 
review,  on  an  application  by  the  client. 
Where  the  client  applies  after  payment, 
and  where,  after  he  has  had  ample  opper* 
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toDity  of  kivestigatini;  die  bill  of  his  to- 
licitor,  he  thinks  proper  to  pay  it,  it  re- 
qaires,— and  all  the  cases  concur  in  shew* 
ing  that  it  requires«*<-a  strong  case  to  be 
made  of  improper  charge  on  the  part  of  a  so^ 
licitor.  The  Court  will  undoubtedly  give  re<* 
lief  to  the  client,  at  any  distance  of  time,  if  a 
caseof  firaud  be  made  out ;  but  it  it  quite  ne- 
cessary that  the  rule  should  be  thoroughly 
understood,  that  the  client  is  not  to  be  at 
liberty  to  apply  at  any  time  he  thinks  fit, 
there  being  no  fVaud  in  the  case ;  for  that 
would  be  productive  of  great  inconvenience 
to  a  large  class  of  the  profession,  and  is  not 
at  all  necessary  for  the  protection  of  the 
client. 

Now,  the  facts  of  this  case  appear  to  be 
these !— ^Messrs.  O.  were  employed  by  the 
late  Mr.  Willism  Yems,  from  the  year 
1816,  in  certain  suits,  in  which  he  was  de* 
fendant,  and  so  continued  to  be  employed 
till  September  ISS8,  when  he  died.  •  On 
hia  death,  it  appears  that  the  persons  who 
are  now  the  petitioners  obtained  adminis* 
tration  to  the  estate  of  Mr.  Yems,  in  the 
month  of  October  1 BSS,  and  they  employed 
other  gentlemen  as  their  solicitors,  namely, 
Messrs.  Harris  &  Rye ;  and  from  that 
period,  of  course,  Messrs.  G.  ceased  to  he 
employed  as  the  solicitors  in  those  afikirs. 
Messrs.  Harris  &  Rye,  in  1895,  applied 
to  Messrs.  6.  for  their  bill  sgainst  the  late 
Mr.  Yems's  estate;  and,  on  the  4th  of 
April  1885,  a  bill  was  delivered  to  the 
amount  of  790/.  On  the  28rd  of  May  fol- 
lowing, another  bill,  to  the  amount  of  28/., 
waa  delivered;  and,  accompanying  this 
bill,  there  was  a  statement  of  account, 
giving  credit  for  certain  sums  as  received, 
the  balance  of  the  account  being  510/.  due 
to  the  solicitors.  On  the  S5th  of  May, 
that  is,  about  six  weeks  after  the  principal 
bill  had  been  delivered,  but  only  two  dsys 
after  the  second  bill  for  28/.,  and  the  cash 
aecount,  had  been  delivered,  the  petitioners, 
that  is  to  say,  the  representatives  of  the 
client,  applied  to  have  a  meeting  with 
Messrs.  O.  for  the  purpose  of  settling  their 
aeooont.  It  was  investigated  by  them  as 
they  thought  proper  to  investigate  it,  and 
the  balance  of  510/.  was  paid,  and  Messrs. 
6.  were  required  to  deliver  up  the  papers 
belonging  to  the  estate  of  Mr.  Yems.  Of 
course,  it  required  some  little  time  be- 
fore they  could  be  looked  out  and  ascer- 


tained ;  and,  In  October  1885,  some  of  the 
papers  were  delivered  to  the  representa^ 
tives  of  Mr.  Yems ;  but  it  appears  that 
others  were  not  then  delivered.  The  pe* 
tition  then  states,  that  the  petitioners  were 
unable  to  examine  the  bills  until  the  papers 
were  delivered  over,  that  is,  until  October 
1885.  If  the  case  had  been  intended  to 
be  supported  on  that  allegation,  it  should 
have  been  distinctly  proved  ;  but  there  ia 
no  evidence  whatever  of  it.  A  statement 
is  made  in  the  affidavit,  in  general  terms  ; 
but  there  is  no  reason  stated  to  shew  why 
the  papers  were  necessary;  and  I  must 
observe,  if  that  were  the  case,  Messrs.  O. 
ought  to  have  been  informed  of  it  at  the 
time  when  they  professed  to  settle  the  bill. 
A  case,  which  I  shall  have  occasion  to  refer 
to (2),  will  shew,  that  it  struck  Lord  Eldon 
very  strongly  that  that  was  matter  of  very 
serious  observation.  If  they  intended  to 
pay  the  bill  without  the  papers — if  they 
mtended  to  get  possession  of  the  papers, 
under  the  supposition  that  the  bill  waa 
finally  settled,  with  the  intention  of  after- 
wards spplying  to  re*open  the  bill,  without 
notice  to  the  solicitor  of  such  an  intention, 
I  think  they  ought  not  to  be  permitted  to 
take  advantage  of  that  circumstance  at  a 
ftiture  time.  It  was  very  competent  for 
them,  if  the  possession  of  the  papers  was 
necessary  to  enable  them  to  tax  the  biU,  to 
inform  Messrs.  6.  thst  it  was  so,  which 
would  have  led  to  that  course  of  dealing 
which  would  have  finally  settled  the  ac- 
count, in  some  way  or  other,  with  Messrs. 
G. ;  instead  of  which,  they  obtain  the  pa- 
pers, leaving  the  solicitors  under  the  idea 
that  they  had  finally  settled  the  account 
of  their  client ;  and  then  afterwards  turn, 
on  the  solicitor,  and  say,  *' Though  you 
got  payment  without  any  notice  of  inten- 
tion to  tax  the  bill,  we  will  now  take  ad- 
vantage of  that  which  is  supposed  to  be 
the  rule  of  the  court,  and  re-open  the  bill 
for  taxation  after  you  have  parted  with  all 
the  papers  which  you  had  a  right  to  retain 
till  the  bill  was  paid,  and  till  you  had  ac- 
tual payment,  under  circumstances  which 
would  entitle  you,  at  all  events,  to  keep 
what  you  had  so  received."  The  petition 
then  contains  a  general  charge  of  improper 
charges,  but  specifies  none,  with  the  excep- 
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Uon  of  an  alleged  journey  to  Northampton. 
There  is  then  a  general  charge,  that  no 
vouchers  were  produced  for  the  monies 
received  of  Mr.  Yems,  and  alleged  not  to 
have  been  credited ;  but  there  is  no  parti- 
cular sum  specified  in  the  petition.  Now, 
that  is  the  whole  of  the  petition.  It  prays 
to  have  the  bill  taxed.  I  consider  it  to  be 
absolutely  necessary,  and  so  it  was  consi- 
dered by  Lord  Eldon,  in  several  cases  that 
came  before  him,  that,  if  an  application  is 
made  to  open  a  bill,  on  the  ground  of  im- 
proper charge,  the  respondent  is  entitled  to 
have  the  particular  items  objected  to,  made 
the  subject  of  complaint  in  the  petition,  as 
a  defendant  is  where  a  bill  seeks  to  open 
an  account.  The  Court  will  open  it ;  but 
the  Court  must  have  before  it  not  only  an  al- 
legation of  some  improper  charge,  amount- 
ing (according  to  the  language  of  the  cases) 
to  fraud,  but  it  must  have  that  so  distinctly 
stated  as  to  enable  the  respondent  to  meet 
the  charge,  and  to  explain  it,  if  he  can,  to 
the  satisfaction  of  the  Court;  otherwise, 
the  greatest  possible  injustice  will  be  done. 
Here  is  a  charge,  which,  on  the  face  of  it, 
without  explanation,  may  appear  to  be  an 
improper  charge ;  and  if  the  Court  were  to 
act  on  that  impression,  without  being  sa- 
tisfied that  the  charge  is  itself  improper, 
it  leads  to  an  order  for  taxation ;  and  every 
body  knows  when  an  order  for  taxation  is 
once  made,  and -the  bill  is  in  the  Master's 
office,  a  large  portion  of  it  may  be  taken 
off  by  strict  taxation,  which  the  solicitor 
may  well  be  entitled  to  charge  against 
the  client :  at  all  events,  if  the  client  was 
aware  of  the  amount  of  the  charge,  and 
did  not  think  proper  to  object  to  it.  It 
is,  therefore,  absolutely  necessary,  in  order 
to  do  justice  between  the  parties,  that  an 
application,  made  by  petition,  to  open  a  bill 
of  costs,  and  have  it  referred  to  the  Master 
for  taxation,  should  allege  and  prove  spe- 
cific errors,  amounting  to  that  which  the 
cases  mean  when  they  describe  it  as  gross 
errors,  namely,  to  evidence  of  fraud.  I 
am  speaking,  of  course,  of  cases  where  a 
party  has,  without  pressure,  or  without 
imposition,  and  with  every  means  of  exa- 
mining the  bill,  thought  proper  deliberately 
to  pay  the  charges  made  by  the  solicitor 
against  him,  and  then  afterwards  attempts 
to  re-open  that,  and  have  it  made  the  sub- 
ject of  taxation. 


Now,  the  affidavit  in  aupport  of  this  is 
a  mere  echo  of  the  petition,  except  that  itf 
adds  a  letter,  of  the.  2ftnd  of  July  1856, 
threatening  the  taxation  of  the  bill.  Theie 
is  another  letter  of  the  following  day, 
from  Messrs.  G.,  offering  to  leave  the 
question  to  their  clerks  in  court;  and 
followed  by  another  letter  of  the  25th,  in 
which  the  present  petitioners  insist  on  tax- 
ation. Now,  Messrs.  6.  make  an  affidavit 
in  answer  to  this,  in  which  they  say  that 
the  journey  to  Northampton  was  under- 
taken at  the  express  desire  of  Mr.  Yems ; 
that  all  monies  received,  but  not  credited,* 
had  been  paid  to  Mr.  Yems  (that  is  meet-, 
ing  the  allegation  that  monies  had  been 
received  and  not  credited,  by  as  general  an 
averment  as  the  general  allegation  in  the  pe-* 
tition);  they  say,  that  when  additi<)nal  pa- 
pers were  applied  for  by  Mr.  Harris,  no  in- 
timation was  given  of  any  intention  to  tax 
the  bill,  although  Mr.  G.  said,  that  if  there 
was  any  such  intention,  it  should  be  done 
before  the  papers  were  delivered  out. 
Now,  Mr.  Harris  makes  an  affidavit  in 
answer  to  this,  of  the  2Srd  of  November 
1836,  and  thf  n  for  the  first  time  opens  the 
complaint  by  specifying  items,  alleged  to 
be  items  for  which  credit  ought  to  have 
been  given.  He  says,  there  were  8>ims  of 
151/.  lOs.  8d.,  88/.  5s.  6c/.,  and  15/.  18<.  Sd., 
which,  it  appears  from  the  items  in  the 
bill  of  costs,  had  been  received,  for  .the 
benefit  of  Mr.  Yems,  but  whicji  had  not 
been  credited  in  the  account,  which  con- 
stituted the  other  side  of  the  bill  of  costs. 
This  affidavit,  however,  does  not  make  any 
new  complaint  as  to  any  item  in  the  bill  of 
costs,  but  states  that  Mr.  Smith,  the  cleric 
in  court,  had  examined  the  bill,  and  had  re- 
duced it  by  a  very  considerable  sum.  Nowj 
it  is  quite  obvious,  that  no  attention  what- 
ever can  be  paid  to  the. statement  of  Mr. 
Smith's  opinion,  for,  first  of  all,  it  is  no-, 
thing  but  one  man  swearing  to  another 
man's  opinion ;  it  does  not  state  what  the 
items  were,  nor  does  it  enable  the  party 
to  meet  the  case,  nor  the  Court  to  judge 
of  it.  It  does  not  specify  any  particular 
item,  and,  of  course,  if  credit  were  to  be 
given  to  it,  it  would  only  come  to  this, 
that  the  bill  is  a  bill  paid  without  taxation, 
which,  when  strictly  taxed,  might  be  re- 
duced, which  probably  might  be  said  of 
almost  every  bill  which  is  delivered,  and 
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wliichy  it  will  be  leen  in  the  cases  I  shall 
refer  to,  forms  no  ingriedient  in  the  prin- 
ciple of  this  Court,  in  opening  the  taxation 
of  a  bill  after  it  has  been  deliberately  paid. 
Mr.  G.  then  makes  an  affidavit,  in  which 
he  goes  through  these  items,  which  I  think 
was  quite  unnecessary,  for  the  Court  ought 
not  to  attend  to  the  allegation  of  particular 
items,  which  are  said  to  have  been  omitted 
from  the  credit  side  of  the  account,  the 
petition  not  specifying  it,  and  therefore 
forming  no  part  of  the  case  on  which  the 
order  is  prayed ;  but  Mr.  G.  then  makes 
an  affidavit,  in  which  he  explains  these 
three  sums ;  and,  at  the  hearing,  receipts 
were  produced  from  Mr.  Yems,  in  which 
the  detail  of  these  sums  was  specified,  and 
under  his  hand  there  is  an  acknowledgment 
of  the  application  of  the  balance. 

Now,  in  this  state  of  the  evidence,  on 
the  24th  of  December  1836,  an  order  was 
made  referring  the  bill  for  taxation ;  and 
this  being  the  state  of  the  account  between 
these  parties,  it  remains  to  be  seen  what 
authority  there  is,  applicable  to  this  state 
of  circumstances. 

There  are  three  or  four  cases  in  which 
Lord  Eldon  has  very  much  considered  this 
subject,'  and  I  will  take  those  cases  first, 
and  see  the  course  of  reasoning  and  the 
line  of  conduct  which  Lord  Eldon  followed 
in  cases  of  this  sort.  The  earliest  in  point 
of  date,  which  I  think  it  necessary  to  refer 
to,  is  that  of  Langstaffe  v.  Taylor.  There 
the  solicitor  had  judgment  by  default  in 
1803;  the  petition  to  tax  was  in  1807;  it 
contained  charges  and  allegations  of  extra- 
vagant charge,  biit  no  specific  error  was 
pointed  out.  Lord  Eldon  says,  neither 
payment  nor  release,  nor  judgment  will 
prevent  taxation,  if  it  be  shewn  that  the 
business  has  not  been  done,'  or  that  the 
charges  are  fraudulent.  Lord  Eldon  re- 
fused to  make  any  order  on  the  statement 
of  the  petition,  because  it  did  not  allege 
any  specific  errors.  He  was  at  first  dis- 
posed to  permit  it  to  stand  over,  in  order 
to  enable  the  petitioners  to  amend  their 
case ;  but  on  a  subsequent  day  he  states, 
that  having  consulted  with  some  of  the 
other  Judges,  he  considered  it  to  be  his 
duty  to  dismiss  the  petition. 
'  The  next  case,  in  point  of  date,  is  Cooke 
V.  Settee,  There  a  bill  had  been  delivered, 
pending  the  relation  of  solicitor  and  client, 


and  pending  the  suit,  and  a  bond  had  been 
given  for  the  amount  of  the  bill.  An  ac- 
tion had  been  brought  upon  the  bond,  and 
an  injunction  obtained,  and  an  application 
to  Lord  Eldon  was  made  to  dissolve  that 
injunction.  Lord  Eldon  dissolved  it,  and 
expressed  himself  thus:  "Afler  security 
given,  and  even  payment,  if  the  client  can 
point  out  gross  errors  or  charges  amount- 
ing to  imposition  and  fraud,  the  Court  will 
open  the  whole."  He  afterwards  says, 
'*  Where  there  is  no  fraud,  imposition,  or 
evidence  of  undue  pressure  or  influence, 
the  question  is  reduced  to  this — if  there 
have  been  subsequent  dealings,  in  respect 
of  which  it  is  probable  that  there  has  been 
any  receipt,  which  ought  to  be  taken  in 
discharge  of  the  bond,  that  may  form  a 
ground  of  inquiry."  But  it  being  his  opi- 
nion there  was  no  such  evidence  of  the 
omission  of  credits,  as  would  probably 
lead  to  any  result  favourable  to  the  client, 
he  did  not  make  any  order  for  that  in- 
quiry. 

'  Now,  that  case,  in  many  respects,  very 
much  resembles  the  present.  There  were  al- 
legations of  improper  charges,  but  no  spe- 
cific item  pointed  out;  of  course,  therefore, 
there  were  none  proved  which  the  Court 
would  take  any  notice  of.  There  was  some 
evidence  (although  not  sufficient  to  justify 
the  inquiry)  of  there  being  items  of  credit, 
which  ought  to  have  been  brought  against 
the  parties  charged  with  the  bill  of  costs. 
Lord  Eldon  does  not  consider  that  as  a 
ground  for  sending  the  bill  to  be  taxed ; 
but  he  considers  that,  if  made  out,  that 
would  have  been  a  ground  for  a  distinct 
inquiry  as  to  what  sums  had  been  received 
which  ought  to  have  been  set  off  against 
the  amount  of  the  bill.  Now,  that  argu- 
ment applies  directly  to  the  three  sums 
alleged,  151/.,  83/.,  and  1.5/.  If  the  case 
had  been  made  out,  with  regard  to  those 
three  sums,  it  might  have  been  very  proper 
to  inquire,  whether  there  had  not  been 
sums  received  which  ought  to  have  been 
credited  to  the  client,  and  so  go  in  part 
discharge  of  the  bill  of  costs.  But,  ac- 
cording to  the  opinion  of  Lord  Eldon  in 
Cooke  V.  Setree^  if  there  be  no  objection 
made  to  the  bill  of  costs  itself,  it  will  form 
no  ground  to  send  the  bill  to  be  taxed, 
inasmuch  as  it  formed  no  part  of  the  trans- 
action between  the  solicitor  and  the  client, 
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ia  which  the  amount  of  the  bill  imd  the 
payment  of  the  charges  are  at  all  involved* 

In  Pknderleaih  v.  Fraser,  Lord  Eldoni 
in  the  year  1814|  refused  to  send  a  bill  for 
taxation,  which  had  been  delivered  in  De« 
cember  1811,  for  which,  a  bond  had  been 
given  in  February  1812,  and  on  which 
bond,  an  action  had  been  brought,  and  the 
money  paid.  So  that  when  payment  has 
been  long  acquiesced  in,  the  Court  will 
not  direct  taxation,  unless  very  gross 
charges  are  distinctly  made  out;  and 
thinking  that  the  charges,  though  in  some 
respects  improper,  did  not  amount  to  fraud, 
he  refused  the  application. 

In  CUUton  V,  Pardon ^  Lord  Eldon  saysi 
payment  does  not  necessarily  waive  the 
right  to  taxation.  The  client  may  "  inti- 
mate that  he  pSys  it  without  prejudice  to 
taxation ;  and  there  may  be  cases  where, 
without  one  word  being  said,  the  client 
would  have  the  right  to  have  his  bill  tax- 
ed." And,  in  that  case,  he  observes  on 
the  fact  that  the  papers  had  been  obtained 
without  any  intimation  that  there  was  to 
be  a  taxation  ;  a  fact  which  occurs  in  this 
case,  and  which  naturally  excited  the  at* 
tention  of  Lord  Eldon  when  it  occurred  in 
the  case  before  him. 

Now,  these  are  all  the  cases  which  were 
referred  to,  as  having  come  under  the  at- 
tention of  Lord  Eldon ;  and  it  must  be 
observed,  that  none  of  them  support  an 
order  for  taxation,  on  a  general  imputation 
of  improper  charges,  after  payment,  and 
when  the  relative  situation  of  solicitor  and 
client  had  ceased  before  payment,  and  where 
the  client  had  the  assistance  of  another  so- 
licitor. One  case  cited,  as  decided  bv 
Sir  John  Leach,  was  the  case  of  Howeil 
V.  Edmunds.  There  the  bill  was  paid  six 
months  after  it  had  been  delivered,  and 
an  application  for  taxation  was  made  nine 
months  after  payment.  The  taxation  was 
ordered,  on  the  ground  that  the  suit  was 
pending,  from  which.  Sir  John  Leach  says, 
"  influence  and  pressure  would  hav«  been 
presumed."  But,  in  that  case  also,  there 
was  evidence  of  actual  pressure,  the  solici- 
tor having  threatened  to  arrest  the  client, 
unless  he  paid  the  bill;  and  that  case 
was  decided  on  the  particular  circumstances 
belonging  to  it.  It  certainly  lays  down  a 
proposition,  which  it  is  not  necessary  tor 
advert  to  here,  because  it  does  not  arise 


in  this  case,  that  a  bill  paid  during  tlw 
pendency  of  a  suit  will  be  opened,  as  I 
understand  Sir  John  Leach,  inasmuch  as 
fi-om  the  pendency  of  the  suit,  pressure 
would  be  inferred,  which,  perhaps,  noay 
admit  of  qualification.  In  that  case,  he 
found  evidence  of  actual  pressure ;  namely, 
a  threat  to  arrest,  unless  the  bill  was  paid, 
and  he  decided  that  case  on  the  particular 
circumstances  belonging  to  it. 

Two  cases  were  cited,  aa  having  been 
decided  by  Sir  Thomas  Plomer.  The  first 
is  Gretton  v.  Leybume^  Now,  Sir  Thomas 
Plomer  did  in  this  case,  as  in  most  other 
cases,  which  appeared  to  him  of  any  im- 
portance, exhaust  the  subject,  by  lodking 
through  all  the  authorities  from  the  be- 
ginning to  the  end.  Undoubtedly,  his 
judgments  are  of  extremely  great  value, 
inasmuch  as  they  give  the  result  of  all  the 
leamins  which  he  was  able  to  ccSkmt  on 
the  subject ;  and  the  result  of  the  investi- 
gation he  invariably  gave  to  the  subject,  if 
he  considered  it  to  be  of  sufficient  import- 
ance. In  that  case,  the.  bill  had  been  de- 
livered in  February  1818.  In  March,  the 
client's  son  (it  does  not  appear  whether  he 
was  an  attorney)  balanced  and  settled  the 
account  with  the  attorney,  and  it  appeared 
that  the  sum  of  1,S36/.  was  payable  to  the 
solicitor :  that  took  place  in  March.  In 
August,  it  appeared  that  some  complaints 
were  made,  of  the  amount  of  the  bill,  and 
tlie  client's  son  again  had  a  communication 
with  the  solicitor,  and  86/.  was  agreed  to 
be  taken  off  the  bill,  leaving  1,2001.  as 
the  sum  to  be  paid  to  the  solicitor.  This 
does  not  appear,  by  the  bill  itself,  to  have 
been  the  result  of  any  minute  examination 
of  the  items  in  the  bill ;  indeed,  the  sum 
being  exactly  1,200/.,  would  lead  to-  the 
conclusion,  that  it  was  not  so,  but  they 
agree  together  that  the  S6L  shall  be  taken 
off,  and  the  bill  shall  be  considered  as 
settled  at  1,200/. ;  all  that  took  place  in 
August  1818.  In  May  1819,  partof  the 
bill  was  paid,  and  a  bond  given  for  the  re- 
mainder ;  and,  in  April  1828,  an  apf^ca- 
tion  was  made  to  tax.  It  appears  that 
the  suit  in  which  the  bill  of  eosts  had  been 
incurred*  liad  terminated ;  but  it  does  not 
appear  that  any  other  solicitor  had  been 
employed  by  the  client.  Sir  Thomas  Plo- 
mer refused  the  application,  saying  the 
client  had  had  ample  opportonity  to  exa- 
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mine  the  cliarges,  and  had  thought  proper 
to  settle  the  bill,  by  taking  off  S6L ;  and 
evidence  being  oifered  of  improper  charge, 
he  said,  "  probably  many  of  the  items  in 
the  bill  would  be  disallowed,  but  that  is 
not  enough  after  such  dealing,  to  give  the 
parties  a  right  to  have  the  bill  taxed." 
Itenis  which  would  be  disallowed,  do  not 
amount  to  that  fraud  which  must  be  made 
out,  in  order  to  subject  to  taxation  a  bill 
which  has  been  so  settled. 

Now,  in  Crotsletf  v.  Parker^  Sir  Thomas 
Plomer  ordered  a  bill  to  be  taxed,  which 
had  been  delivered  in  August,  and  paid  in 
November  1818,  the  suit  continuing  all 
the  time»  and  the  solicitor  continuing  to 
act  for  the  client,  and  the  client  having  no 
other  professional  assistance.  These  are 
cases  which  of  course  contain  a  very  great 
variety  of  circumstances,  which  I  do  not 
refer  to ;  and»  therefore,  are  not  authorities 
in  support  of  die  present  order  for  taxa« 
tion. 

Amongst  the  older  cases*  is  the  case  of 
The  Drafters*  Company  v.  Davis^  where 
Lord  Hardwicke  ordered  a  bill  to  be  taxed 
for  which  judgment  had  been  given  seven- 
teen years  before,  which  is  always  cited  in 
all  these  cases,  as  the  strongest  case  that 
can  be  referred  to  on  the  point.  But,  in 
that  case,  there  had  been  no  payment,  and 
the  judgment  was  given  pending  the  suit, 
and  the  client  had  no  other  professional 
assistance,  and  exorbitant  charges  were  al- 
leged and  proved.  In  Aubrey  v.  Pophtn^ 
a  solicitor  obtained,  first  a  bond,  and  after- 
wards a  mortgage,  by  threatening  his  client, 
and  having  possession  of  his  papers.  In 
that  case  no  other  professional  person  was 
onployed  by  the  client,  and  threats  were 
used  to  induce  the  client  to  acquiesce. 

Such  being  the  state  of  the  decisions,  it 
remains  to  apply  the  rules  so  laid  down  to 
die  &cts  of  this  case.  Here  there  is  a  bill 
delivered,  and  subsequent  payment ;  at  the 
time  of  payment,  the  relation  of  attorney 
and  client  had  ceased,  and  another  attorney 
had  been  employed  by  the  client :  there  is 
no  evidence  of  pressure,  no  evidence  of 
the  necessity  of  the  papers  for  the  purpose 
of  any  object  which  the  client  might  have, 
and  it  was  not  suggested  when  the  papers 
were  applied  for,  that  there  was  any  such 
necessity.  No  suggestion  was  made  to 
Measrs.  G.  on  their  parting  with  the  papers, 
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that  the  bill  was  to  be  the  dubje^t  of  future 
taxation.     The  utmost  the  cases  referred 
to  establish,  is,  that  under  such  circum- 
stances the  Court  will  open  a  bill,  and  have 
it  taxed  on  proof  of  specific  errors,  so  gross 
as  to  amount  to  evidence  of  fraud ;  and, 
if  there  had  been  such  specific  errors  alleg- 
ed and  proved  in  this  bill,  the  authorities 
undoubtedly  would  have  justified  me  in 
granting,  and  I  should  not  at  all  have  felt 
inclined  to  refuse,  an  application  made  for 
the  taxation  of  the  bill  under  such  circum- 
stances,  and,  notwithstanding    what  has 
passed,  I  would  have  opened  the  bills  again. 
But,  the  general  allegations  contained  in  this 
petition  are,  I  apprehend,  entirely  to  be 
disregarded ;  also  the  sums  struck  off  by 
Mr.  Smith  are  to  be  disregarded,  because 
there  is,  in  fact,  no  evidence  of  the  impro- 
priety of  those  charges,  but  simply  an  affi- 
davit stating  that  Mr.  Smith  had  thought  so, 
and  because  none  of  those  sums  so  struck 
off  are  specifically  referred  to  or  stated  in 
the  petition.    The  only  improper  charge 
specifically  stated  in  the  petition  is,  ''  that 
the  bill  contains  charges  (that  is,  the  allega- 
tion of  the  petition)  for  journeys,  time,  and 
attendance  in  a  certain  action  at  Northamp- 
ton, which  was  not  business  done  for  or  on 
behalf  of  the  client  Mr.  Yems,  but  pur- 
ports to  have  been  done  for  another  per- 
son, and  which  business  and  journey  ought 
not  to  have  been  done  or  taken."     The 
complaint  is  not  so  much  of  the  solicitor's 
charge  for  a  journey,  which  was  unneces- 
sary for  the  business  of  the  client,  and 
which  business  might  have  been  transacted 
by  an  agent,  but  that  the  business  so  charged 
for  was  not  the  business  of  the  client,  and 
therefore  improperly  carried  to  his  account. 
Now,  the  affidavit  in  support  of  the  peti- 
tion is  in  the  same  words ;  and  it  is  an- 
swered by  Mr.  G.,  who  says  the  action  in 
question  arose  out  of  a  suit  in  equity,  to 
which  Mr.  Horlock,  another  party  to  the 
suit,  and  Mr.  Yems  the  client,  were  both 
parties ;  that  they  were  both  required  by 
an  order  oi  the  Court  to  defend  the  action, 
and  the  journey  to  Northampton  was  taken 
at  the  express  instance  and  request  of  Mr. 
Yems  the  client.  Now,  to  that  explanation 
of  Mr.  G.  I  find  no  specific  answer  on  the 
part  of  the  petitioners.    The  result,  there- 
fore, is,  that  the  business  was  the  business 
of  the  client ;   and,   although  no  order 
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was  actually  drawn  up,  the  minutes  of  an 
order  were  produced,  directing  the  trial. 
Even  if  the  petition  had  complained  that 
Mr.  G.'s  personal  presence  at  Northamp* 
ton  might  have  been  dispensed  with,  and, 
therefore,  ought  not  to  have  been  the  sub- 
ject of  a  charge,  that  case,  if  made,  would 
have  depended  on  particular  circumstances, 
and  might  have  been  objected  to  at  the 
proper  time ;  but,  afler  payment  of  a  bill, 
examined  by  another  solicitor,  it  would  be 
going  much  beyond  any  authority  to  open 
such  a  bill,  because  the  solicitor  had,  at  the 
express  instance  and  request  of  his  client, 
taken  a  journey  to  protect  his  interest  at  a 
trial  on  circuit.  It  appears  to  me,  there- 
fore, I  cannot  sustain  the  order  for  the 
taxation  of  the  bil],  without  acting  con- 
trary to  the  rules  which  all  the  cases  re- 
ferred to  have  laid  down  on  the  subject. 
Now,  on  looking  through  the  judgment 
of  the  Master  of  die  Rolls,  I  find  he  con- 
siders this  item  about  the  journey  to  Nor- 
thampton as  the  only  item  in  the  bill  on 
which  an  order  for  taxation  could  be  made ; 
and  I  find  the  Master  of  the  Rolls  thus 
expresses  himself  in  his  judgment.  He 
observes,  on  that  item,  that  there  was  no 
order  drawn  up ;  but,  undoubtedly,  before 
me  there  were  produced  the  minutes  of  an 
order,  although  no  order  appears  to  have 
been  perfected.  The  Master  of  the  Rolls 
observes  oh  the  absence  of  the  order  be- 
ing drawn  up,  and  says,  "  Now,  this  might 
not  have  been  incorrect.  I  cannot  say  that 
it  is  not  possible  to  explain  this,  or  that  it 
has  not  been  explained.  I  can  conceive 
that  though  Mr.  6.  knew  that  Mr.  Yems 
had  not  consented,  yet  that  he  might  have 
discovered  afterwards  it  was  for  the  in- 
terest of  Yems  to  consent,  and  that  the 
consent  was  actually  given.  That  alludes 
to  his  having  protested  against  his  being 
included  in  the  order.  But,  have  I  a  right, 
can  I  by  possibility  act  on  a  supposed  ex- 
planation of  that  kind?  What  I  find  here 
is  this,  that  it  is  stated  in  this  bill  of  costtf 
that  certain  expenses,  to  a  very  consider- 
able amount,  were  incurred  pursuant  to  an 
order.  No  such  order  is  found,  and  no 
explanation  is  given  to  me  in  evidence,  by 
which  I  can  at  all  satisfactorily  account  for 
that  circumstance.  The  question  really 
is,  whether,  under  those'  circumstances,  I 
am  not,  for  the  present  purpose,  to  consider 


that  the  charges  in  respect  of  diat  trial; 
those  charges  and  attendances,  are  errors, 
primd  facie  errors, — by  no  means  to  be  con- 
sidered as  errors  established,  but  primd 
facie  errors." 

Now,  I  confess  I  do  not  go  along  with 
the  Master  of  the  Rolls  in  considering  that 
SL'primd  facie  error  is  a  ground  for  refer- 
ring a  bill  for  taxation ;  as,  in  a  suit,  a 
primd  facie  error  would  not  authorize  tlie 
Court  to  open  the  account.  The  error 
must  be  alleged  and  proved,  and  the  Court 
must  be  satisfied  itself;  or,  if  it  does  send 
a  preliminary  inquiry,  it  would  be  a  preli- 
minary inquiry  on  that  particular  point. 
But,  because  there  is  primd  facie  evidence 
of  an  error  in  an  account  settled,  that  is  not 
sufficient  for  sending  a  bill  for  taxation ; 
because,  what  injustice  is  done,  if  that 
primd  facie  error  cannot  be  supported? 
Now,  on  whatever  ground  the  order  is  to  * 
depend,  still -the  effect  of  the  order  re- 
mains :  I  apprehend  therefore,  it  is  abso- 
lutely necessary,  where  an  application  is 
made  to  refer  a  bill  for  taxation  on  an  al- 
legation of  error,  that  that  allegation  should 
both  be  distinctly  made  in  the  petition, 
and  proved  to  the  satisfaction  of  the  Court, 
before  an  order  founded  on  such  allegation 
of  error  can  be  supported  in  this  court. 

But  whether  the  whole  &cts  were  before 
the  Master  of  the*  Rolls  or  not,  I  am  not 
certain ;  but  to  me,  the  evidence  of  that 
journey  to  Northampton  is  m6st  satisfac- 
torily explained.     It  appears  liiere  was  a 
question  in  the  cause,  in  which  Mr.  Hor- 
lock  and  Mr.  Yems  were  equaUy  inteinest* 
ed ;  they  both  had  a  common  interest  in 
an  annuity,  and  an  action  was  directed  to 
try  the  tide.  It  is  true  there  was  no  order 
drawn  up ;  but  that  is  not  important  in  my 
view  of  the  case,  and  the  minutes  of  the 
order  are  produced,  by  which  it  apjpears 
that  the  Court  had  ordered  such  a  trial  to 
take  place.    They  were  both  interested  in 
it;  Mr.  G.  was  concerned  as 'solicitor  ftnr 
one  of  the  parties  so-  interested ;  and  there 
ia  an  affidavit,  uncontradicted,  that  under 
these  circumstances  Mr.  Yems,  the  client; 
requested  Mr.  G.  to  go  down  to  North* 
ampton,  to  superintend  the  trial,  and  he  did 
so ;  and  the  charges  are  for  that  journey, 
and  the  expenses  of  defending  that  action; 
This  is  not  met  by  any  counter  statement ; 
I  am  bound,  therefore,  to  take  the  only 
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statement  on  oilth  which  there  is  on  that 
subject — namely,  Mr.  G's  explanation  of 
it.  I  have,  in  support  of  that,  the  minutes 
of  the  order  :  there  is  no  balance  of  testi- 
mony— it  is  all  on  one  side.  It  may  re- 
quire explanation,  that  a  solicitor  living  in 
London  should  go  down  to  Northampton, 
and  put  his  client  to  the  expense  of  per- 
sonal attendance ;  but  if  the  client  wishes 
him  to  do  so,  the  cases  go  to  this,  that  it 
was  his  duty,  if  it  was  not  necessary,  to  re- 
present to  the  client,  that  the  business  might 
as  well  be  done  by  an  agent ;  and,  there- 
fore, that  expense  was  unnecessary.  If 
the  client,  however,  afler  that  explana- 
timi,  insists  on  it,  it  would  be  very  hard  on 
the  client  if  he  may  not  be  indulged,  al- 
though the  solicitor  is  liable  to  have  his 
conduct  investigated,  whether  he  ought  or 
not  to  go.  But  here  the  business  is  ac« 
tually  done  ;  the  journey  is  taken,  as  Mr. 
6.  states,  at  the  express  request  of  the 
client;  the  bill  is  delivered  containing 
those  charffes ;  another  professional  per- 
son is  employed  by  the  representatives  of 
the  client ;  Uie  bill  must  be  supposed  to 
be  investigated,  for  they  had  ample  time 
for  that  purpose,  and  it  was  the  duty  of 
the  solicitor  to  investigate  it  before  he 
penmtted  his  client  to  pay,  and  before  the 
solicitor  received  payment  for  that  journey 
so  taken.  The  party  has,  according  to  his 
own  statement,  the  previous  authority  of 
his  client  to  take  the  journey,  and  we  have 
the  fact  of  payment  by  the  client  of  the 
expense  of  that  journey ;  and  that  alone,  of 
all  the  items  in  the  bill,  is  selected  as  a 
ground  of  such  improper  charge,  as,  ac- 
cording to  the  language  of  Lord  Eldon, 
amounts  to  evidence  of  fraud,  for  the  pur- 
pose of  opening  the  bill.  I  apprehend,  if 
explained  as  it  has  been  before  me,  that 
that  item  is  not  such  as  would  justify  me 
in  supporting  an  order  directing  taxation. 
The  only  other  ground  relied  upon  in 
support  of  the  order  of  the  Master  of  the 
Rods,  is  the  sum  credit  for  which  is  alleged 
to  have  been  omitted  in  the  bill ;  but  if  this 
had  been  proved  to  be  so,  it  would  only  have 
come  to  what  Lord  Eldon  says  in  Cooke  v. 
Seiree — namely,  to  inquire  whether  sums 
had  been  received,  for  which  the  client  was 
entitled  to  credit,  in  part  satisfaction  of 
the  solicitor's  bill  of.  costs.  In  the  first 
place,  this  .petition  does,  not  allege  any«  par- 


ticular sum  having,  been  received  for  which 
credit  ought  to  have  been  given,  but. only 
that  Mr.  G.  had  not  produced  any  vouchers 
or  accounts  of  the  application  of  divers 
sums,  which,  it  appears  by  the  bill,  he  did 
receive,  or  ought  to  have  received,  and  fpr 
which  he  ought  to  have  given  credit.  On 
no  other  principle,  I  apprehend,  would  a 
petitioner  be  permitted  to  open  an  account 
on  such  an  allegation,  which  it  is  impos- 
sible for  a  solicitor  to  meet ;  but  the  affi- 
davit specifying  the  sums  is,  in  my  opinion, 
a  satisfactory  proof  that  the  sums  so  re- 
ceived were  all  accounted  for  to  the  client, 
and  the  receipts  were  produced,  shewing 
the  application  of  those  sums ;  so  that  the 
particular  transactions  were  settled  sepa- 
rately. There  were  sums  of  money  re- 
ceived on  account  of  the  client ;  there  were 
sums  of  money  payable,  on  account  of  the 
client ;  there  were  certain  payments  to  be 
made ;  and  it  sppears  from  the  receipts, 
that  the  amount  of  money  received  on  his 
account  was  credited  to  the  client;  de- 
ductions were  made,  and  that  transaction 
ultimately  balanced  under  the  hand  of  the 
client,  and  the  balance  paid  to  him.  Those 
sums,  therefore,  could  not  form  any  part 
of  the  bill  of  costs ;  they  were  treated 
as  individual  transactions,  and  settled  se- 
parately ;  and  the  result  shews,  that  it  is 
not  matter  of  imputation,  inasmuch  as  it 
forms  no  part  of  the  bill  of  costs.  There 
is  nothing  arising  out  of  that  transaction 
which  ought  to  have  been  placed  as  a 
credit  against  the  bill  of  costs,  because 
the  client  has  had  all  those  transactions 
settled  in  a  different  way. 

lam  not  informed — on  thecontary,  from 
what  I  see  on  the  judgment  of  the  Master 
of  the  Rolls,  I  should  infer  he  had  not  the 
same  evidence  of  the  mode  in  which  that 
account  was  settled,  as  I  had  before  me, 
for  I  find  he  thus  expressed  himself:  *'The 
other  two  circumstances,  which  are  relied 
on  now,  are,  one  in  respect  of  a  certain 
sum  of  151/.,  reduced  by  some  means  to 
148/.  10«.  It  appears,  that  Mr.  G.  re- 
ceived monies  on  account  of  the  arrears  of 
the  annuity,  and  there  was  141/.  received. 
Of  this  sum,  130/.  5«.  6 J.  was  actually 
paid,  as  it  seems ; — that  sum  was  not  in- 
troduced into  the  account  at  all ;  and  it  is, 
therefore,  subject  to  the  observation  I 
made,  before ;  but  there  is  a  receipt  pro- 
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duced  for  the  pium  of  148/.  1  Of.,  including 
ISO/.  5s.  6d.  actually  paid.  Now,  that 
bill  is  not  in  any  way  explained.  It  does 
not  appear  what  that  was,  or  what  it  con- 
sisted of.  It  may  be  said,  and  I  think 
properly  said,  we  ought  to  presume,  that 
on  the  20th  of  June  1819,  Mr.  Yems  would 
not  pay  a  bill  without  knowing  what  it 
was  about ;  and  having  acquiesced  in  that 
bill  from  1819  to  the  present  time,  it  would 
rather'  be  hard  to  say,  a  settled  account 
should  be  now  opened  on  that  ground.  I 
do  not  think  the  Court  would  be  justified 
in  opening  the  account  upon  that  ground, 
upon  the  principles  on  which  it  has  hitherto 
acted."  So  that  the  Master  of  the  Rolls 
considered  that  as  sufficiently  explained, 
and  says,  ^*  the  Court  would  not  be  justified 
in  opening  an  account  on  that  evidence." 
The  next  is  as  to  70/.  lent,  and  then  those 
other  sums  of  arrears.  This,  I  must  say, 
is  left  in  a  state  that  is  perfectly  unsatis** 
factory.  In  April  1820,  Mr.  G.  received 
60/.,  on  account  of  the  arrears  of  the  an« 
nuity.  On  the  29th  of  the  same  month, 
23/.  5s.  G(/.,  and  in  January  1821,  15/. 
lUs.  6(/.,  making  altogether  98/.  I9s.  In 
November  1821,  he  says,  "he  lent  a  sum 
in  addition  to  this,  of  101/.  Is. ;  those  with 
the  arrears  make  200/. ;  and  that  200/.  he 
says,  was  paid  by  a  cheque  on  his  bankers 
to  Mr.  Yems.  Now  that  is  left,  certainly, 
when  we  consider  the  letter  of  the  22nd 
of  November  1823 — when  we  consider 
that  no  explanation  at  all  is  given  as  to 
the  101/.  Is. — it  is  left  in  a  state  that  is 
perfectly  unsatisfactory.  Now,  if  those 
two  items  had  been  introduced  into  that 
account,  so  as  to  have  enabled  Mr.  Harris 
to  make  inquiries  on  the  subject  of  them, 
before  he  consented  to  his  client  paying 
that  balance  of  5 10/.,  (though  both  of  them 
are  now  left  in  considerable  obscurity,)  I 
do  not  think  I  should  have  been  justified 
in  making  the  order  that  is  asked  for :  but 
considering  that  they  were  lefl  out  of  the 
account;  taking  also  into  consideration 
the  situation  we  are  left  in,  with  respect  to 
that  order,  I  do  think,  under  the  circum* 
stances,  I  should  be  justified  in  referring 
i^  to  the  Master  to  tax  tliis  bill  of  costs.  I 
have  had  considerable  hesitation  in  doing 
it,  because,  I  think,  it  is  necessary  for 
the  interests  of  solicitors,  as  well  as  for 
the  interests  of  suitors,  that  after  a  bill 


has  been  settled,  it  should  mU  be  ligMf 
opened ;  but,  however,  after  a  considera- 
tion  of  all  the  circumstances,  I  think  I 
must  make  that  order."  Now,  as  I  un- 
derstand the  affidavit  of  Mr.  G.,  and  which 
is  totally  unaffected  by  any  statement  on 
the  other  side,  he  had  received  certain 
sums  of  money,  on  behalf  of  his  client 
Mr.  Yems,  and  the  client  wanted  a  sum 
of  200/.  for  a  particular  purpose ;  and  Mn 
G.  says,  "  I  had  these  sums  in  my  hand ; 
I  advanced  101/.  Is.;  I  added  that  sum  to 
the  sums  I  so  received,  and  which  was 
necessary  in  order  to  make  up  the  sum  of 
200/.,  and  that  sum  I  have  paid  to  my 
client;"  so  that,  instead  of  being  an  item 
of  credit  of  that  transaction,  it  becomes  an 
item  of  debit,  Mr.  G.  having  advanced,  in 
-addition  to  what  he  received  from  his 
client  in  that  particular  transaction,  the 
sum  of  101/.  1«.  If  that  statement  is  true, 
it  formed  no  item  of  account,  because  the 
client  had  not  only  received  from  Mr.  G« 
what  Mr.  G.  had  received  for  him,  but  a 
considerable  further  sum — namely,  the  sum 
of  101/.  Is,  Here,  we  have  the  statement 
positively  proved,  and  evidenced  also  by 
the  documents  produced,  of  that  having 
been  a  matter  of  distinct  arrangement  wi£ 
the  client.  But  if  all  that  was  a  matter  to 
require  investigation,  in  my  view  of  the 
case  it  would  not  justify  an  order  for 
taxation  of  the  bill ;  it  might  justify  an 
order  to  inquire  whether  sums  had  been 
received  which  ought  to  be  set  against  the 
bill,  but  there  is  no  such  allegation  in  the 
petition.  It  is  a  matter  which  came  out 
in  a  subsequent  affidavit,  in  which  sums 
are  introduced,  forming  no  part  of  the  case 
against  the  solicitor,  on  which  he  aaks  the 
Court  to  open  the  account,  and  have  the 
bill  taxed ;  and,  therefore,  forms  no  ground 
on  which  an  order  for  taxation  could  be 
supported. 

I  observe,  the  Master  of  the  Rolls  ex- 
pressed great  doubt  as  to  ordering  the 
taxation.  The  matter  has  been  more  fully 
investigated  and  explained  in  the  discus- 
sion before  me ;  and  I  have  the  satialac-* 
tion  of  thinking,  from  the  observations  of 
the  Master  of  the  Rolls,  at  the  end  of  his 
judgment,  that  if  he  had  been  furnished 
with  the  same  evidence  which  I  have  been 
furnished  with,  he  would  have  made  the 
order  which  I  feel  now  bound  to  make. 


EASTER  TERM,  1837. 


M5 


The  r«tiik>  tlierefore«  b.  I  must  dischwge 
the  order  for  taxatum,  and  dismiss  the 
original  petition. 

[See  Bryan  ▼•  Twiggt  3  Law  J.  Rep. 
(k.s.)  Chanc.  114,  and  WharUm  v. 
Hame^  ibid.  181S.] 
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Solicitor — Costs ,  Taxation  of, 

A  client  gmae  to  his  solicitori  secwntyfit 
bUU  of  costs  in  suits  then  psnding^  and 
ivAicA  had  not  been  investigated  on  his  behalf. 
One  of  the  solicitors  afterwards  purchased 
the  shares  of  his  partners  in  those  billSf  with 
the  primty  and  for  the  accommodation  of  the 
client : — HeU  that  the  client  having  had 
the  henefU  of  a  forbearance  of  the  soU" 
dtor  in  respect  of  those  bills  fir  seventeen 
yearst  during  which  time  he  had  acquiesced 
in  the  arrangement^  and  there  being  no  protf 
if  improper  dealittg,  or  error^  or  extraveigant 
charges  on  the  part  of  the  soUeitors,  and 
many  tf  their  vouchers  being  destroyedt  and 
the  greater  part  of  the  papers  having  been 
delivered  aver  to  the  other  stdicitors  of  the 
eHesU  to  be  exasninedi  the  Court,  therefore^ 
ought  not^  after  so  long  a  time^  to  order 
those  biUs  to  be  referred  to  the  Master  for 


A  report  of  this  case,  when  it  was  heard 
before  the  Vice  Chancellor,  will  be  found 
aniCy  p.  ftO,  Dr.  Sutherland,  the  executor 
of  Mr.  M,  appealed  from  his  Honour's 
decision.  The  same  counsel  appeared  for 
the  different  parties,  and  the  same  line  of 
argument  was  again  adopted  before  the 
Lord  Chancellor. 

With  respect  to  the  reduction  which 
had  been  made,  on  taxation,  in  several 
bills  of  costs,  it  appeared  from  the  evi- 
dence  which  was  brought  forward  on  this 
petition,  that  747/.  4s.  4i/.,  part  of  the 
sum  secured  by  the  deed  of  1819,  was  for 
Waters's  costs  in  the  suit  of  Tayiur  v. 
Waters^  which  was  dismissed  with  costs 
in  1821,  and  that  the  taxed  costs  amounted 
only  to  %tdL  \9s.  4d. :  that  in  1880,  the 
costs  of  all  parties  m.  Waters  v.  Taylor^ 


were  ordered  to  be  taxed  and  paid,  and 
that  Mr.  Waters's  costs  comprised  in  the 
bills  secured  by  the  deed  of  1819,  which 
were  qlaimed  at  SfibbL  9s,  lOd,^  were 
reduced  by  taxation  to  8,971/.  5s,  Sd.. 
1,884/.  4#.  7d,  having  been  taken  off. 
These  taxations,  however,  were  not  be- 
tween Mr.  M's  estete  and  the  client's, 
but  between  the  parties  in  the  cause ;  and 
it  did  not  appear  what  particulars  of  the 
costs  claimed  and  taxed  off  in  Taylor  v. 
Waters,  related  to  the  period  between 
1819  and  1821,  when  the  connexion  be- 
tween the  parties  as  solicitor  and  client 
ceased.  It  also  appeared  that  many  of 
the  items  struck  out  upon  taxation,  were 
so  struck  out,  only  because  they  did  not 
belong  to  the  suit,  the  costs  of  which  were 
alone  in  question.  t 

In  addition  to  the  authorities  cited  be- 
fore the  Vice  Chancellor,  the  following 
cases  were  mentioned : — 

Pistor  V.  Dunbar,  1  Anstr.  186. 

Langstaffe  v.  Taylor,  14  Ves.  262. 

Gretton  y.  Leyburne,  Turn.  &  Rus.  407. 

Williams  v.  Figgott,  Jac.  698. 

Ex  parte  Shipdem,  6  D.  &  R.  889. 

May  24. — The  Lord  Chancellor. — 
Having  very  recently,  in  the  case  of  Hor" 
loch  V.  Smith  {I),  had  occasion  to  state  my 
view  of  the  cases  relating  to  taxing  bills  of 
solicitors,  which  had  been  settled  and  paid, 
it  will  only  be  necessary  in  this  case  for 
me  to  state  the  facts  as  they  appear  in 
evidence,  and  to  apply  the  doctrine  to  be 
deduced  from  the  cases  to  such  facts. 

That  part  of  the  Vice  Chancellor's  order 
which  has  given  rise  to  the  discussion  in 
this  case,  directs  the  taxation  of  all  bills 
of  costs  of  the  late  Mr.  M,  and  of  his  firm 
of  M.  &  Co.,  delivered  before  the  20th  of 
July  1819,  in  respect  of  business  done  for 
the  late  Mr.  Waters,  and  of  the  receipts 
on  his  account ;  and  declares  that  the  sum 
so  found  due,  shall  be  treated  as  the  sum 
secured  by  the  deed  of  the  20th  of  July 
1819. — [His  Lordship  stated  the  circum- 
stances of  the  case,  and  referred  to  the  re- 
duction of  some  of  the  bills  as  not  sufficient 
to  make  out  a  case  for  taxations  as  asked 
for  by  this  application.] 

The  only  other  allegation  in  the  petition 

(t)  Se«  precediog  cue* 
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respecting  the  charges  of  the  solicitors,  is, 
that  the  bill  contained  various  charges  for 
sequestrator's  fees,  which  appeared,  upon 
taxation,  not  to  have  been  paid ;  but  what 
those  charges  were,  or  in  what  bill  they 
are  to  be  found,  or  what  period  they  re- 
lated to,  is  not  stated,  and  I  find  no  evi- 
dence to  support  the  charge.  It  may,  in- 
deedj  well  be  supposed,  afber  so  many 
years,  and  with  the  admitted  fact  of  the 
loss  and  destruction  of  papers,  and  the  un- 
restricted access  to  all  other  papers  afford- 
ed to  the  solicitor  of  Mr.  Waters,  and  tlie 
delivery  to  them  of  all  they  required,  that 
the  evidence  of  many  payments  cannot 
now  be  produced  by  the  representative  of 
Mr.  M,  which  of  itself  affor4ii  the  strongest 
possible  reason  against  referring  the  bills 
to  a  taxation  at  this  time. 

The  result  of  all  this  evidence  comes  to 
this,  that  the  business  to  which  the  bills 
apply,  commenced  twenty-eight  years  i^o, 
and  was  concluded  eighteen  years  ago : 
that  some  of  the  bills  were  dated  so  early 
as  1811,  twenty-six  years  ago:  that  in 
1819,  the  amount  then  claimed  to  be  due, 
was  secured  upon  certain  property :  that 
in  1819,  for  the  convenience  of  the  client, 
the  solicitors  gave  up  their  security,  and, 
with  the  concurrence  of  other  prior  incum- 
brancers, took  a  new  charge  upon  other 
property:  that  upon  that  occasion,  the 
aum  being  ascertained,  the  solicitor  Mr. 
M,  with  the  knowledge  of  the  client  Mr. 
Waters,  and  for  his  accommodation,  bought 
and  paid  for  his  partner's  shares  of  the 
debt:  that  from  1822,  now  fifteen  years 
ago,  Mr.  Waters's  afTsirs  have  been  under 
the  care  of  another  solicitor,  but  that  no 
attempt  was  ever  made  to  open  the  account 
so  closed  in  1819,  until  last  November; 
and  that  the  attempt  then  made,  was  not 
supported  by  that  which  alone  could  give 
it  any  title  to  success,  namely,  allegations 
and  proof  of  such  dealing  between  the 
solicitor  and  client,  or  error  and  improper 
charge  in  the  bills,  as  could  amount  to 
evidaice  of  fraud.  It  is  made  to  rest  en- 
tirely upon  the  alleged  reduction  of  the 
bills  upon  a  taxation,  to  which  neither  the 
solicitor  nor  his  representative  were  par- 
ties ;  and  under  the  circumstances  I  have 
before  observed  upon,  the  client  has  not 
only  permitted  eighteen  years  to  elapse 
since  the  date  of  the  security,  without  ob- 


jection, but  has  had  the  use  and  poaaession 
of  all  papers  he  required :  he  has  had  the 
benefit  of  the  long  forbearance  of  the  cre- 
ditors, to  obtain  which,  Mr.  M,  with  his 
privity^  purchased  the  shares  of  his  part- 
ners in  the  debt.  It  would  require  a  very 
strong  case  indeedi  to  induce  me  to  open 
an  account,  if  there  had  been  nothing  else 
in  answer  to  this  attempt ;  but,  not  only 
are  there  those  strong  grounds  of  resistance 
to  the  application  for  a  taxation,  :but  there 
is  an  absence  of  all '  that  is  required  to 
support  it. 

The  case,  indeed,  differs  from  the  case 
of  Horlock'v,  Smithy  in  this,  that  the  secu- 
rity was  taken  while  the  suiu  were  de- 
pending, and  while  the  relation  of  solicitor 
and  client  continued :  but  so  it  waa  in 
Cooke  V.  Setree{ft):  and  in  PknderUath  v. 
FTa8er{S\  and  Oreiion  v.  Lmfbumef  the 
relation  of  attorney  and  client  continued 
at  the  time  of  the  settlement. 

No  doubt  the  payment  or  settlement  of 
a  solicitor's  bill  pending  a  suit,-  and  whilst 
the  relation  continues,  affords  grounds 
upon  which  the  account  will  be  much  mure 
easily  opened  and  referred  for  taxation, 
than  in  other  cases ;  but,  if  these  circum- 
stances alone  were  in  all  cases  to  be  held 
sufficient  ground  for  a  taxation^  no  solici- 
tor, who  continues  to  act  for  a  dient, 
would  be  secure  of  any  settlement  during 
the  life  of  his  client ;  and  the  continuance 
of  one  of  those  suits  which  not  unfrequently 
occur  in  the  court,  would  prevent  the 
possibility  of  any  setttlement  between  ^ 
attorney  and  the  client.  It  is,  however, 
unnecessary  to  consider  this  point  farther, 
because  in  this  case  I  find  acquieaoenee 
for  twenty-six  years,  and  the  enjoyment  of 
the  forbearance  during  that  time,^  and  the 
consequent  destruction  of  vouchm,  and 
delivery  of  papers,  and  the  important  fiict 
of  the  purchase  by  the  solicitor*  with  the 
privity  of  the  client,  of  the  benefit  of 
part  of  the  debt  so  secured,  and  the  ab- 
sence of  any  proof  of  improper  dealing  on 
the  part  of  the  solicitor,  or  of  any  such 
errors  in  the  bill  settled,  as  the  decided 
cases  require,  for  the  purpose  of  opening 
an  account,  and  sending  a  solicitor's  bill  so 
long  settled  and  secur^  to  a  taxation* 


(«)  1  Vet.  k  But.  Ittf. 


EASTER  TERM,  1897. 


247 


Having  in' this  case^  afid  in  diat  of  Abr^ 
ioek  T.  Smiih^  had  the  misfoitime  to  differ 
from  the  Master  of  the  Rolls  and  the  Vice 
Qiancellor,  I  have  endeavoured,  by  a  care- 
ful examination  of  the  cases,  to  ascertain 
the  limit  of  the  rule  as  laid  down  in  them.- 
To'that  rule,  as  I  find  it  laid  down,  I  am 
anxious  to  adhere,  as  I  am  persuaded 
that  whilst  it  affords. every  protection  to 
the  client  against  any  improper  dealing  or 
extravagant  charges  on  the  part  of  the 
solicitor,  it  does  not  deny  to  the  solicitor 
that  justice  to  which  all  men  are  entitled, 
tbe  means  of  settling  their  accounts  and  of 
winding  up  their  affairs ;  which,  if  the 
rule  was  to  be  further  relaxed,  it  woidd 
be  in  most  cases  impossible  for  them  to 
accomplish.  I  am  bound  to  act  upon  the 
opinion  I  have  formed,  that  the  settlement 
and  security  of  1819  has  not  been  success- 
fully impeached.  The  subsequent  bills 
must  be  taxed,  and  the  amount  founded 
upon  the  security  of  1819  must  be  taken. 

All  this  would  have  been  ordered  upon 
the  petition  of  Dr.  Sutherland.  The  peti- 
tion of  Mr.  Winchester  was  unnecessary, 
except  for  the  purpose  of  obtaining  a  tax- 
ation of  the  bills  prior  to  1819,  and  as  it 
has  failed  in  that  object,  for  that  reason  I 
think  it  must  be  dismissed  with  costs. 

It  was  objected  upon  the  authority  of 
some  of  the  cases  cited,  that  Mr.  Win- 
chester, not  being  the  client,  could  not 
have  the  bills  taxed ;  but,  this  is  not  a  case 
for  taxation  simply  under  that  head,  but 
Dr.  Sutherland  seeks  to  enforce  payment 
out  of  a  fund  in  court;  and  the  Court  will 
order  what  is  necessary  and  proper,  for 
the  purpose  of  ascertaining  the  amount  of 
the  charge ;  and  will  direct  a  taxation  as 
between  the  party  claiming  the  charge, 
and  the  party  representing  the  fund,  who 
in  this  case  is  Mr.  Winchester. 


MONTBITH  0.  NICHOLSON. 


M.R.        \ 
May  9  &  29.  ) 

Will — Construction— Vesting  of  Legacy. 

A  testator  gave  5001,  to  his  brothers  and 
sisterSf  their  executors,  administrators^  and 
assigns^  as  tenants  in  common  ;  and  he  gave 
them  absolutely  all  the  residue  of  his  personal 
estate;  and  he  declared^  that,  if  any  of  them 


should Se  in  his  hfeiime.oraflerwardsp  with' 
out  letttfing  lawful  issue,  his  share  should  go 
to  the  survivors ;  but,  if  any  should  die  in 
his  lifetime  or  afterwards,  leaving  issue,  his 
share  should  go  to  such  issue ;  and  the  tes- 
tator declar^  that  none  of  the  legatees 
should  be  entitled  until  twenty-one : — Held, 
that  the. legatees  took  an  absolute  interest  at 
twenty-one,  with  a  gift  over  to  the  children 
only  in  case  of  their  dying  under  twenty^one. 

The  testator,  by  his  will,  dated  in  July 
1884,  bequeathed  as  follows: — *M  give* 
and  bequeath  unto  and.  equally  amongst  all 
and  every  my  brothers  and  sisters,  living 
at  my  deoease,  all  that  the  principal  sum 
of  500/.,  standing  in  the  books  of  the  Go« 
vemor  and  Company  of  the  Bank  of  Eng- 
land, in  my  name ;  also  all  the  interest  due 
and  to  grow  due  upon  the  same,  to  hold 
the  same  to  them,  my  said  brothers  and 
sisters,  their  executors,  administrators,  and 
assigns,  in  equal  shares  and  proportions,  as 
tenants  in  common,  and  not  as  joint  te- 
nants. I  also  give  and  bequeath  unto  all 
of  them,  my  said  brothers  and  sisters,  all 
that  my  part,  share,  or  interest  in  all  the 
househola  goods  and  furniture  belonging 
to  my  father ;  also  all  and  every  the  rest 
and  remainder  of  all  my  personal  estate 
absolutely;  and  I  declare  it  to  be  my  will 
and  meaning,  that  if  any  of  my  said  bro- 
thers and  sisters  die  in  miu  lifetime,  or  afters 
wards,  without  leaving  lawful  issue  him, 
her,  or  them  surviving,  the  share  or  shares 
of  him,  her,  or  them  so  dymg  shall  go  and 
be  equally  divided  amongst  the  survivor 
or  survivors  of  them ;  and  if  any  of  them, 
my  said  brothers  and  sisters,  die  in  my 
lifetime  or  afterwards,  leaving  issue  himt 
her,  or  them  surviving,  the  share  or  shares 
of  him,  her,  or  them  so  dying,  shall  go  to 
and  be  equally  divided  amongst  such  issue, 
share  and  share  alike,  as  tenants  in  com- 
mon, such  child  or  children  uking  their 
parent's  share ;  and,  moreover,  I  declare  it 
to  be  my  will,  that  none  of  the  legatees, 
under  this  my  will,  shall  be  entitled  to  any 
bequest  until  they  severally  atUin  the  age 
of  twenty-one  years." 

Mr.  Pemberton  and  Mr.  Wray,  for  the 
plaintiflb,  the  brothers  and  sisters  of  the 
testator,  claimed  an  absolute  interest  in  the 
fund. 
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Mr.  Kmieriley  and  Mr*  Baeon^  for  the 
executor. 

Mr,  Berretf,  for  William  M.  Monteith,  the 
infant  child  of  the  plaintiff,  Jamei  Mon* 
teith,  and  Jane  Susanna,  insisted,  that  the 
brothers  and  sisters  of  WiHiam  Cowend. 
Nicholson  the  testator,  under  his  will,  took 
a  life  interest  only  in  his  personal  estate. 

The  Master  of  thb  Rolls. — The  ques- 
tion, in  this  case,  was,  whether,  on  the 
construction  of  the  will  of  WilHani  Cowend 
Nicholson,  his  brothers  and  sisters  took  an 
absolute  interest  on  attaining  twenty-one ; 
or  if  those  persons  took  life  interests  only 
in  all  or  any  of  those  legacies.  The 
ternu  of  the  will,  dated  July  18d4,  were 
these— -[His  Lordship  stated  them]. — ^The 


words  of  the  bequest,  in  the  first  part 
of  the  will,  give  an  absolute  vested  interest 
in  the  500/.  stock,  and  in  the  residuary 
estate.  In  the  subsequent  clause,  the  tes- 
tator declares,  that,  if  any  of  his  brothen 
and  sisters  should  die  in  his  lifetime  or 
afterwards,  leaving  issue  surviving,  such 
issue  should  have  the  share  of  the  deceased 
legatee;  and  the  testator  then  declares, 
that  none  of  the  legatees  under  his  will 
should  be  entitled  to  any  bequest  until 
they  severally  attain  the  age  of  twenty* 
one  years.  Now,  taking  all  these  clauses 
together,  the  effect  is  to  give  abaoloCe 
vested  interests  to  each  of  the  legatees  on 
attaining  twenty-one ;  but  with  a  limitation 
over,  to  take  effect  on  the  death  of  the  le- 
gatees, under  twenty-one,  either  in  the 
lifetime  of  the  testator  or  afterwards. 
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NEW  ORDER  IN  CHANCERY. 


ORDBitybr  better  regulatmg  the  Hbaeimo  ov  Causis  and  other  Matters  in  the  High 

Court  of  Chancery— 5th  May  1837. 

The  Right  Honoarable  Chablxs  CHRitTOPHXA  Lord  Cottkkham,  Lord  High  Chan- 
cellor of  Great  Britain,  by  and  with  the  advice  and  assistance  of  the  Right  Honourable 

1 

HxNKT  Lord  LamodaiiB,  Master  of  the  Rolls,  and  the  Right  Honourable  Sir  Lancblot 
Shadwell,  Vice  Chancellor  of  England,  doth  hereby  order  and  direct  in  manner 
following ;  that  is  to  say — 


I.  That  from  and  after  the  20th  day  of  May, 
now  instant,  every  original  information  or  bill  of 
complaint  iiled  in  the  High  Court  of  Chancery, 
thait  (at  the  option  of  the  party,  informant  or 
eomplainant,  by  or  on  whose  behalf  the  informa- 
tion or  bill  iheiX  be  filed),  be  distinctly  marked 
at  or  near  the  top  or  npper  part  thereof,  either 
with  the  words  "Lord  Chancellor,"  or  with  the 
words  •*  Master  of  the  Rolls :"  And  that  the  Six 
Clerk  and  'Clerk  in  Court  to  whom  the  fifing  of 
the  information  or  bill  belongs,  shall,  in  the 
books  and  indexes  in  which  tM  same  shall  be 
entered,  add  to  the  entry  thereof  snch  distin- 
guishing words  or  mark  as  may  make  it  appear 
from  such  entiy  whether  the  information  or  bill 
is  marked  with  the  words  ''  Lord  Chancellor,*' 
or  with  the  words  "  Master  of  the  Rolls :"  And 
that,  irom  and  after  the  said  20th  day  of  May, 
the  Six  Clerks  and  Clerks  in  Court  are  not  to 
file  any  oru^nsl  information  or  bill  of  complaint 
which  shalTnot  he  marked  in  the  manner  here- 
inbefore directed. 

II.  That,  in  every  cause  in  which  the  original 
information  or  bill  shall  be  marked  with  the 
words  "  Lord  Chancellor,"  or  with  the  words 
**  Master  of  the  Rolls,"  the  Six  Clerk  to  whom 
it  bekmgs  to  give  or  sign  the  certificate  that  the 
cause  is  ready  for  hearing  shall,  upon  being  ap- 
plied to  for  siich  certificate,  see  that  the  seme 
certificate  is  marked,  or  cause  the  same  to  be 
marked,  with  the  words  '*  Lord  Chancellor,"  or 
with  the  words  **  Master  of  the  Rolls,"  in  con- 
formity with  the  like  words  marked  on  the  ori- 
ginal information  or  bill. 

III.  That  in  every  cause  now  in  Court,  but 
which  has  not  yet  been  set  down  for  hearing, 
the  Clerk  in  Court,  who,  on  the  behalf  of  the 
informant,  or  of  the  plaintilT  or  defendant,  shall, 
at  any  time  after  the  20th  day  of  May  instant, 
apply  to  the  Six  Clerk  to  set  aown  the  cause  for 
hearinff,  or  for  the  certificate  that  the  cause  is 
ready  lor  hearing,  shall  state  or  certify  to  such 
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Six  Clerk  whether  any  orders  or  order  disposing 
of  any  pless  or  plea,  demurrers  or  demurrer,  or 
any  special  orders  or  order  upon  merits  shewn 
by  answer  or  by  affidavits,  have  or  has  been 
made  in  the  cause,  or  (in  case  no  such  order  as 
aforesaid  has  been  made)  whether  the  party  on 
whose  behalf  the  application  is  made  desh-es  the 
cause  to  be  heard  before  the  Lord  Chancellor  or 
the  Master  Of  the  RolU ;  and  in  case  the  Clerk 
in  Court  so  applying  shall  certify  that  any  such 
order  as  aforesaid  ha»  been  made  by  the  Lord 
Chancellor  or  Vice  Chancellor,  and  not  by  the 
Master  of  the  Rolls,  or  that  such  orders  as  afore- 
said have  been  made  by  both  the  Lord  Chan- 
cellor or  Vice  Chancellor,  and  the  Master  of  the 
Rolls,  but  that  the  last  of  such  orders  has  been 
made  by  the  Lord  Chancellor  or  Vice  Chancellor, 
or  (in  case  no  such  order  has  been  made  in  the 
cause)  that  tiie  party  desires  the  cause  to  be 
heard  before  the  Lord  Chancellor,  the  Six  Qetk 
giving  the  cerdflcate  shall  see  that  the  same  cer- 
tificate is  marked,  or  shall  cause  the  same  to  bo 
marked,  with  the  words  "  Lord  Chancellor ;" 
and  die  Six  Clerk  and  Qerk  in   Court  shall 
cause  the  entries  of  the  cause  in  their  books  and 
indexes  to  be  marked  with  such  distinguishing 
words  or  marks  as  shall  signify  that  the  cause 
is  to  be  heard  before  the  Lord  Chancellor;  and 
in  case  the  Clerk  in  Court  so  applying  as  afbre- 
said  shall  certify  that  any  such  order  as  aforesaid 
has  been  made  by  the  Master  of  the  Rolls  and 
not  by  the  Lord  Chancellor  or  Vice  Chancellor, 
or  that  such  orders  as  aforesaid  have  been  made 
by  both  the  Lord  ChanceUor  or  Vice  Chancellor 
and  the  Master  of  the  Rolls,  but  that  the  last  of 
such  orders  has  been  made  bv  the  Master  of  the 
Rolb,  or  (in  case  no  such  order  as  aforesaid  has 
been  made  in  the  cause)  that  the  party  desires 
the  cause  to  be  heard  before  the  Master  of  the 
Rolls,  the  Six  Clerk  giving  the  certificate  shall 
see  that  the  same  certificate  is  marked,  or  shall 
cause  the  same  to  be  marked,  with  the  words 
"  Master  of  the  Rolls ;"  and  the  Six  Clerk  and 
Clerk  in  Court  shall  cause  the  entries  of  the 
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cause  in  their  booka  and  indexes  to  be  marked 
with  such  distinguishing  words  or  marks  as  shall 
signify  that  the  cause  is  to  be  heard  before  the 
Master  of  the  Rolb. 

IV.  That  the  Registrars  of  the  Court,  and 
the  Secretaries  of  the  Lord  Chancellor  and  of 
the  Master  of  the  Rolls,  are  not  at  any  time 
after  the  said  20th  day  of  May  instant,  to  set 
down  to  be  heard  any  cause  in  which  the  certi- 
ficate of  the  cause  being  ready  for  hearing  shall 
not  be  marked  in  the  manner  directed  by  the 
2nd  and  3rd  Orders^  and  are  not,  after  the  date 
of  these  Orders,  to  set  down  to  be  heard  before 
the  Master  of  the  Rolls  any  cause,  further  dhrec- 
tions,  or  exceptions,  which  is  or  are  now  set 
down  to  be  heard  before  the  Lord  Chancellor, 
and  are  not,  without  special  order  of  the  Lord 
Chancellor,  to  set  down  to  be  heard  before  the 
Lord  Chancellor  any  cause,  further  directions, 
or  exceptions,  which  is  or  are  now  set  down  to 
be  heara  before  the  Master  of  the  Rolls. 

v.  That  in  every  petition  praying  that  a  day 
may  be  appointed  for  aiguing  a  plea  or  demurrer 
put  in  to  any  information  or  bill  filed  on  or  after 
the  said  20th  day  of  May,  it  shall  be  stated 
whether  the  information  or  bill  to  which  such 
plea  or  demurrer  is  put  in  is  marked  with  the 
words  **  Lord  Chancellor,"  or  with  the  words 
"Master  of  the  Rolls." 

VL  That,  from  and  after  the  said  20th  day 
of  May  instant,  the  several  causes  and  matters 
hereinafter  mentioned,  not  already  set  down, 
^ball  be  set  down  to  be  heard  before  the  Lord 
Chancellor,  and  shall  not  without  special  order 
of  the  Lord  Chancellor  be  set  down  to  be  heard 
before  the  Master  of  the  Rolls. 

1.  Every  plea  or  demurrer,  and  all  exceptions 
in  any  cause  in  which  the  information  or  bill 
shall  be  marked  with  the  words  **  Lord  Chan- 
cellor," or  in  which  the  entries  of  the  cause  in 
the  Six  Clerks'  hooka  shall  be  so  marked  as  to 
Signify  that  the  same  is  to  be  heard  before  the 
Lord  Chancellor. 

2.  Every  cause  in  which  the  certificate  of  the 
cause  being  ready  for  hearing,  shall  be  marked 
with  the  words  **  Lord  Chancellor." 

3.  Every  cause  requiring  to  be  heard  for  fur- 
ther directions,  or  on  the  equity  reserved,  and 
in  which  the  Master's  report  has  been  or  shall 
be  made,  or  a  trial  at  law  has  been  or  shall  be 
bad,  or  the  certificate  of  a  court  of  common  law 
has  been  or  shall  be  obtained  in  pursuance  of  a 
decree  or  order  pronounced  by  the  Lord  Chan- 
cellor or  Vice  Chancellor. 

4.  Every  exception  or  set  of  exceptions  taken 
to  any  report  made  by  a  Master  in  ordinary,  in 
pursuance  of  a  decree,  or  an  order  of  reference 
(not  being  an  order  obtained  as  of  course)^  made 
by  the  Lord  Chancellor  or  the  Vice  Chan- 
cellor. 


VII.  That,  firom  and  alter  the  said  20th  day 
of  May  instant,  every  petition  presented  or  mo- 
tion made  under  or  pursuant  to  the  liberty  to 
apply  contained  in  any  decree  or  decretal  order 
of  the  Lord  Chancellor  or  Vice  Chancellor,  shall, 
as  to  petitions,  be  addressed  to  and  set  down  to 
be  heard  before  the  Lord  Chancellor,  and  shall, 
as  to  motions,  be  made  before  the  Lord  Chan- 
cellor or  Vice  Chancellor,  and  that  no  such 
petition  or  motion  shall,  without  special  order  of 
the  Lord  Chancellor,  be  addressed  to  or  made 
before  the  Master  of  the  Rolls. 

VIII.  That  all  such  pleas,  demurrers,  causes, 
further  directions,  exceptions,  and  petitions,  to 
be  so  set  down  to  be  heard  before  the  Lord 
Chancellor,  as  hereinbefore  is  directed,  shall  be 
heard  and  determined  in  the  same  manner,  and 
be  subject  to  the  same  rules,  as  pleas,  demurrers, 
causes,  further  directions,  exceptions,  and  peti- 
tions set  down  before  the  Lord  Chancellor,  have 
heretofore  been  heard  and  determined. 

IX.  That,  from  and  after  the  said  20th  day  of 
May  instant,  all  interlocutory  af^lications  by 
way  of  motion  or  petition  (other  than  applica- 
tions for  orders  of  course),  shall,  in  the  several 
cases  hereinafter  mentioned,  be  made  to  the 
Lord  Chancellor  or  to  the  Vice  Chancellor,  and 
shall  not  without  special  order  of  the  Lord  Chan- 
cellor be  made  to  the  Master  of  the  Rolls ;  yiz^ 
in  the  several  cases  following  :— 

1.  Where  the  original  imormation  or  bill  is 
marked  with  the  words  "  Lord  (Thanoellor." 

2.  Where  the  cause  baa  not  been  set  down 
for  hearing,  and  any  order  disposing  of  any  plea 
or  demurrer  or  any  special  order  upon  merits, 
shewn  by  answer  or  by  affidavit,  has  been  made 
in  the  cause  by  the  Lord  Chancellor  or  Vice 
Chancellor,  and  no  such  order  has  been  made  by 
the  Master  of  the  Rolls. 

3.  Where  the  cause  has  not  been  set  down 
for  hearing,  and  orders  disposing  of  pleas  or  de- 
murrers or  •pecial  orders  upon  merits,  shewn  by 
answer  or  affidavit,  have  been  made  by  both  the 
Lord  Chancellor  or  Vice  Chancellor  and  llie 
Master  of  the  Rolls,  but  the  last  of  such  orders 
was  made  by  the  Lord  Chancellor  or  Vice  Chan- 
cellor. 

4.  Where  the  cause  has  been  set  down  for 
hearing  before  the  Lord  Chancellor,  either  for 
originu  hearing  or  fi>r  further  directions,  or  on 
the  eouity  reserved. 

6,  Where  the  decree  or  last  decretal  order 
was  made  by  the  Lord  Chancellor  or  Vice  Clian- 
cellor,  except  in  cases  where  the  decree  or  last 
decretal  oroer  was  made  by  the  Lord  (Jhanoellor 
on  a  re-hearing  of  a  decree  or  decretal  older 
made  by  the  Master  of  the  Rolls. 

X.  That,  from  and  after  the  said  20th  day  of 
May  instant,  the  several  causes  and  mattera 
hereinafter  mentioned,  not  already  set  down. 
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shall  }am  mi  down  to  he  beard  before  die  Matter 
of  the  Rolls,  and  shall  not  otherwise  than  for  the 
purpose  of  re-hearing  be  set  down  to  be  heard 
Woro  the  Lord  Chancellor. 

1.  Every  plea  or  denmrrer,  and  all  exceptions 
in  any  cause  in  which  the  information  or  bill 
shall  be  marked  with  the  words  "  Master  of  the 
RoUs;"  or  in  which  the  entries  of  the  cause  in 
the  Six  Clerks*  books  shall  be  so  marked  as  to 
signify  that  the  same  is  to  be  heard  hefore  the 
Master  of  the  Rolls. 

2.  Every  cause  in  which  the  certificate  of  the 
same  being  ready  for  hearing  shall  be  marked 
with  the  words  "  Master  of  the  Rolls." 

3.  Every  cause  requiring  to  be  heard  for  fur- 
ther directions  or  on  the  equity  reserved,  and  in 
which  the  Master's  report  nas  been  or  shall  be 
made,  or  a  trial  at  law  has  been  or  shall  be  had, 
or  the  certificate  of  a  Court  of  Common  Law  has 
been  or  shall  be  obtained,  in  pursuance  of  a  de- 
cree or  order  pronounced  by  the  Master  of  the 
Rolls. 

4.  Every  exception,  or  set  of  exceptions,  taken 
to  any  report  made  by  a  Master  in  ordinary, 
pursuant  to  a  decree  or  an  order  of  reference 
(not  being  an  order  obtained  as  of  course)  made 
by  the  Master  of  the  Rolls. 

XL  That,  from  and  after  the  said  20th  day  of 
May  instant,  every  petition  presented,  or  motion 
made,  under  or  pursuant  to  the  liberty  to  apply 
contained  in  any  decree  or  decretal  order  of  the 
Master  of  the  Rolls,  shall  be  addressed  to  and 
set  down  to  be  heard,  or  shall  be  'made,  before 
the  Master  of  the  Rolls ;  and  that,  except  for 
the  purpoee  of  re-hearing  an  order  of  the  Master 
of  the  Rolls  ;  no  such  petition  or  motion  shall  be 
addressed  to  or  made  before  the  Lord  Chan- 
cellor. 

XIL  That,  from  and  after  the  said  20th  day 
of  May  instant,  all  interlocutory  applications,  by 
way  of  motion  or  petition,  (other  tnan  applica- 
tions for  orders  of  course),  shall,  in  the  several 
cases  hereinafter  mentioned,  be  made  to  the 
Master  of  the  Rolls,  and  shall  not,  except  for  the 
purpose  of  re-hearing  an  order  of  the  Master  of 
the  Rolls,  be  made  to  the  Lord  Chancellor — viz. 
in  the  several  cases  following : — 

1.  Where  the  original  information  or  bill  is 
marked  with  the  words  "Master  of  the  Rolls." 

2.  Where  the  cause  has  not  been  set  down  for 
hearing,  and  any  order  disposing  of  any  plea  or 
demurrer,  or  any  special  order  upon  merits  shewn 
by  answer  or  amdavit,  has  been  made  in  the 
cause  by  the  Master  of  the  Rolls,  and  no  such 
order  has  been  made  by  the  Lord  Chancellor  or 
Vice  Chancellor. 

3.  Where  the  cause  has  not  been  set  down  for 
hearing,  and  orders  disposing  of  pleas  or  de- 
murrers, or  special  order  upon  merits  shewn  by 
answer  or  amdavit,  have  been  made  by  both  the 
Lord  Chancellor  or  Vice  Chancellor  and  the 


Master  of  the  Rolls,  but  the  last  of  such  orders 
has  been  made  by  the  Master  of  die  Rolls. 

4.  Where  the  cause  has  been  set  down  for 
hearing  before  the  Master  of  the  Rolls,  either  for 
original  hearing  or  for  further  directions,  or  on 
the  equity  reserved,  and  is  not  now  set  down  to 
be  so  neiurd  before  the  Lord  Chancellor. 

5.  Where  the  decree  or  last  decretal  order 
was  made  by  the  Master  of  the  Rolls  or  by  the 
Lord  Chancellor,  on  the  re-hearing  of  a  dectee 
or  decretal  order  of  the  Master  of  the  Rolls. 

XIII.  That  the  above  Orders,  as  to  inter- 
locutory applications  shall  not  extend  to  any 
applications  for  orders  of  course,  nor  to  any 
petitions  presepted,  or  notices  of  motion  given, 
before  the  18th  day  of  May  instant. 

XIV.  That  all  applications  for  orders  of  course 
to  be  obtained  on  petition  or  motion  shall  and 
may  be  made  in  the  same  manner  in  all  respects 
as  if  the  above  Orders  had  not  been  made; 
but  as  to  all  cases  in  which,  according  to  the 
9th  preceding  Order,  interlocutory  applications, 
(other  than  applications  for  orders  of  course,) 
are  directed  to  be  made  before  the  Lord  Chan- 
cellor or  Vice  Chancellor,  if  any  order  ntn,  upon 
which  cause  against  making  the  order  absolute 
IS  to  be  shewn  to  the  Court,  sh^l  be  obtained  as 
of  course  from  the  Master  of  the  Rolls,  such 
cause  shall  be  shewn  before  the  Lord  Chancellor 
or  Vice  Chancellor ;  and  if  any  order  of  reference 
to  the  Master  in  ordinary  shall  be  obtained  as  of 
course  from  the  Master  of  the  Rolls,  and  the 
Master's  report,  pursuant  to  such  order  of  refer- 
ence shall  be  excepted  to,  the  exceptions  thereto 
shall  be  heard  before  the  Lord  Chancellor  or  the 
Vice  Chancellor:  and  in  all  cases  in  which,  ac- 
cording to  the  12th  preceding  Order,  interlocu- 
tory applications  (other  than  applications  for 
orders  of  course)  are  directed  to  be  made  before 
the  Master  of  the  Rolls,  in  any  order  fiwt,  upon 
which  cause  against  making  the  order  absolute 
is  to  be  shewn  to  the  Court,  shall  be  obtained  as 
of  course  from  the  Lord  Chancellor  or  Vice 
Chancellor,  such  cause  shall  be  shewn  before  the 
Master  of  the  Rolls ;  and  if  any  order  of  refer- 
ence to  the  Master  in  ordinary  shall  be  obtained 
as  of  course  from  the  Lord  Chancellor  or  Vice 
Chancellor,  and  the  Master's  report,  pursuant  to 
such  order  of  reference  shall  be  excepted  to,  the 
exceptions  thereto  shall  be  heard  before  the 
Master  of  the  Rolls. 

XV.  That  in  the  interval  between  the  close 
of  the  sittings  after  any  term  and  the  commence- 
ment of  the  sittings  before  or  at  the  beginning 
of  the  next  ensuing  term,  applications  for  special 
orders  may  be  made  to  any  Judge  of  the  Court 
in  the  same  manner  as  if  these  orders  had  not 
been  made ;  but  that  the  orders  which  shall  be 
made  in  any  such  interval  by  the  Lord  Chan- 
cellor, or  by  the  Master  of  the  Rolls,  or  by  the 
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Vice  Chancellor,  iball,  if  not  made  b^  the  Judoe 
to  whom  the  application,  if  made  dunng  the  oim- 
nary  aittings  of  the  Court,  would  have  been  made 
pursuant  to  the  directions  contained  in  these 
Orders,  be  marked  as  having  been  made  for  such 
Judge,  and  shall  in  the  future  proceedings  of  the 
cause  be  deemed  to  be  the  oraer  of  suoi  Judge 
in  all  respects  save  this,— that  no  order  so  made 
by  one  Judge  for  another,  under  the  eireum- 
stances  aforesaid,  shall  be  reheard  for  the  pur- 
pose of  beine  discharged  or  varied,  otberwiie . 
than  by  the  Lord  Chancellor. 

XVI.  That,  from  and  after  the  said  20ih  day 
of  May  instant,  all  matters  which  under  and  by 
virtue  of  anv  act  of  parliament  or  otherwise  the 
Court  hath  jurisdiction  to  hear  and  determine  in 
a  summary  way,  and  which  shall  be  in  the  first 
instance  brought  under  the  consideration  of  the 
Court  upon  a  netition  presented  to  the  Lord 
Chancellor,  shall  in  any  sabsequent  stage  of  the 
proceedings  respecting  the  same  matters  oe  heard 


and  determined  by  the  Lord  Chancellor  or  Vice 
Chancellor ;  and  that  no  petitioii  respectinF  the 
tame  matters  in  any  suosequent  stage  of  the 
proceedings  relating  thereto,  shall,  without  ip^ 
cial  order  of  the  Lord  Chancellor,  be  set  down  to 
be  heard  before  the  Master  of  the  Roils ;  and 
that  all  such  matters  as  aforesaid  which  shall  be 
in  the  first  instance  brought  under  the  conrideit- 
lion  of  the  Court  upon  a  petition  to  the  Matter 
of  the  Rolls,  shall,  in  any  subsequent  stage  of 
ihe  proceedings  respectinff  the  same  matters,  be 
heara  and  determined  by  the  Master  of  the  Rotlf ; 
and  that  no  petition  respecting  the  same  matters 
in  any  subsequent  stage  of  the  proceedings  re- 
lating thereto  shall,  owerwise  than  for  the  pur- 
pose of  re-hearing  an  order  of  the  Master  of  the 
Rolls,  be  set  down  to  be  heard  before  the  Lord 
Chancellor. 

COTTENHAM,  C. 

LANGDALE,  M.  R. 

LANCELOT  SHAD  WELL,  V.  C. 
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July  14 

Specific  Performance — Vendor  and  Pur • 
chaUr. 

A»  made  an  eqwiabk  mortgage  to  B^ 
and  afterwards  agreed  to  grant  a  leaee  to 
C,  who  had  notice  of  the  mortgage ;  B.  af* 
terwards  purchased  the  equity  rfredemptiont 
with  notice  of  C.'«  agreement^  and  took  a 
comevance  to  himself: — Heldf  that  B,  was 
hound,  out  of  his  whole  interest,  to  grant  the 
lease  to  C 

On  the  6th  of  Aoril  16S1,  William  HoU 
nan  deposited  the  lease  of  a  public  house 
called  ihe  Nag's  Head,  to  which  he  was 
entitled  for  a  term  of  ninety-nine  years, 
with  the  defendant  Phillips,  for  securing 
a  sum  of  400^.  and  interest,  and  a  memo- 
randum of  the  purposes  of  the  deposit  was 
at  the  same  time  signed  by  Holman. 

Subsequently,  and  on  die  6th  of  April 
ISSS,  the  plaintiff,  who  had  been  informed 
of  the  equitable  deposit  of  the  title-deeds, 
and  said  "he  woidd  chance  it,"  agreed 
with  Holman  for  a  lease  of  the  same  pro* 
perty,  and  an  agreement  for  a  lease  ^as 
accordingly  signed.  The  plaintiff  took 
possession  of  the  premises,  but  before  any 


lease  had  been  sranted,  and  on  the  15th  of 
June  1833,  Hounan  became  a  bankrupt; 
on  the  iSSth  of  November  following,  the 
defendant  presented  a  petition  to  the  Uourt 
of  Review,  stating  his  equitable  moirtgage» 
and  praying  that  the  premises  might  be 
sold,  and  that  he  might  be  paid  out  of  the 
produce  of  the  sale  so  much  as  was  due 
to  him  upon  his  security.  By  an  order  of 
the  Court  of  Review,  the  premises  were 
directed  to  be  sold,  and  by  an  order  of  the 
same  Court,  made  in  February  1 834,  liberty 
was  given  to  the  defendant  to  bid  at  the 
sale.  The  property  was  sold  accordingly 
by  public  auction,  on  the  22nd  of  February 
1834,  and  the  4efendant  became  the  pur- 
chaser at  the  sum  of  660{.;  the  agree- 
ment for  the  lease  was  produced  and  read 
at  the  sale  by  an  agent  of  the  plaintiff  in 
the  auction-room,  and  the  solicitor  for  the 
defendant  also  read  an  omnion  of  counsel, 
stating,  that  the  equitable  mortgagee  was 
not  bound  by  the  agreement,  and  that  the 
plaintiff  could  not  enforce  the  same  against 
him.  The  defendant,  out  of  the  purchase 
money,retained  his  debt  and  costs,  amount- 
ing to  about  511/.,  and  paid  the  remainder 
to  the  official  assignee. 

By  an  indenture  of  assignment,  dated 
the  6th  of  May  1834,  between  the  assig- 
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nees  of  Holman,  of  the  first  part,  Holman 
of  the  second  part,  and  the  defendant  of 
the  third  part,  it  was  witnessed,  that  in 
consideration  of  149/.  paid  to  the  official 
assignee,  the  assignees  of  Holman  assigned 
to  the  defendant,  his  executors,  &c.,  the 
premises  in  question,  subject  to  the  rents 
and  covenants  in  the  original  lease,  and 
also  subject  to  the  claim  of  the  plaintiff  to 
a  lease  under  the  memorandum  of  agree- 
ment of  the  6th  of  April  1833,  but  it  was 
thereby  declared,  that  "nothing  in  such 
exception  contained  was  meant  to  admit 
the  validity  of  such  claim."  Shortly  afVer 
the  purchase  the  defendant  took  proceed- 
ings at  law  for  ejecting  the  plaintiff,  who 
thereupon  filed  this  bill  against  Phillips 
alone,  praying  that  the  defendant  might  be 
declared  bound  specifically  to  perform  the 
agreement  of  the  6th  of  April  1833,  and 
for  an  injunction  to  restrain  his  proceedings 
at  law. 

4 

Mr.  Pemherton  and  Mr.  Bethellf  for  the 
plaintiff. — ^The  defendant,  having  purchas- 
ed and  taken  a  conveyance  of  the  property, 
has  discharged  his  own  incumbrance ; — he 
is  therefore  absolute  owner,  subject  to  the 
equities  on  the  property.  The  only  equitable 
right  now  existing  is  that  of  the  plaintiff  to 
have  a  lease  granted  to  him  by  the  owner 
of  the  property;  the  defendant  is  there- 
fore  bound  to  grant  the  lease. 

Mr,  Temple  and  Mr.  Sharpe^  contrik.— * 
The  equitable  mortgage  is  prior  in  time  to 
the  equitable  lease,  and  the  plaintiff  had 
distinct  notice  of  the  prior  mortgage ;  there- 
fore, previous  to  the  purchase,  there  could 
be  no  doubt  but  that  the  defendant's  mort- 
gage would  take  precedence  of  the  plain- 
tiff's right  to  a  lease : — then  how  can  that 
equity  be  affected  by  the  defendant's  get- 
ing  in  the  legal  estate?  The  plaintiff's 
equity  must  be  worked  out  by  means  of 
the  surplus  money,  ai^er  paying  the  de- 
fendant's charge,  and  he  ought  therefore 
to  establish  his  claim  in  the  Bankrupt 
Court.  It  would  be  contrary  to  equity  to 
make  good  the  plaintiff's  claims  out  of  the 
whole  interest  of  the  defendant  in  the  pro- 
perty, the  effect  of  which  would  be  to  com- 
pel the  defendant  to  discharge  the  claims 
of  a  subsequent  incumbrancer  out  of  his 
own  pocket. 

Mr.  Pemherton,  in  reply. 


The  Master  of  thb  Rolls. — Holman, 
it  appears,  having  made  an  equitable  mort- 
gage of  the  premises  to  the  defendant, 
afterwards  agreed  to  grant  a  lease  of  the 
same  premises  to  the  plaintiff.  The  ultimate 
equity  of  redemption  was  in  Holman,  who 
became  a  bankrupt ;  the  property  was,  on 
the  petition  of  the  plaintiff,  sold  under  an 
order  of  the  Court  of  Review,  and  the 
defendant  himself  became  the  purchaser, 
and  received,  or  retained,  out  of  the  pur- 
chase money,  the  sum  secured  by  his  equi- 
table mortgage.  The  premises  were  sold, 
subject  to  the  plaintiff's  claim  under  the 
agreement,  and  the  assignment  expressly 
recites  that  they  were  so  sold.  The  plain- 
tiff has  a  clear  right  to  have  the  lease  which 
he  contracted  for,  and  that  right  is  to  be 
worked  out  against  the  equity  of  redemp- 
tion. No  doubt  the  interest  of  the  bank- 
rupt might  have  been  so  disposed  of  as  to 
keep  the  equitable  mortgage  of  the  defen- 
dant distinct  from  the  equity  of  redemp- 
tion, but  the  defendant  became  the  pur- 
chaser, and  has  united  in  him  his  equitable 
mortgage  and  the  equity  of  redemption : 
he  joined  those  two  interests  together ;  and 
the  question  is,  whether  he  can  now  sepa- 
rate them  against  a  party  having  a  claim  on 
the  equity  of  redemption. 

I  am  of  opinion  that  he  cannot  separate 

them;  and  that  this  lease  is  to  be  made 

effectual  out  of  the  whole  of  Uiat  which 

now  constitutes  the  equity  of  redemption. 

Decree  far  specific  performance^  wUk 

costs  at  law  and  equity. 

[The  authorities  for  this  peculiar  equity 
are  Toulmin  v.  Steere,  3  Mer.  210 ; 
Parry  Y.  Wright^  5  Russ.  142,  s.  c.  1  Law 
J.  Rep.  Chanc.  161,  and  6  Law  J.  Rep. 
Chanc.  174;  Brown  y.  Steady  5  Sim.  585, 
2  Law  J.  Rep.  (n.s.)  Chanc.  45;  and  the 
cases  therein  cited.]        • 
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July ;      . 
Aug.  7.    ^ 

Devise —  Will —  Construction. 

E.  I.  devised  a  copyhold  messuage^  with 
the  furniture  therein,  to  trustees,  "  upon  trust 
to  pay  the  rents,  issues,  and  profits  of  the 
said  hereditaments  to  A.  for  life,  for  her 
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separate  uie**: — HeUf  that  A » was  not  ftene* 
JieiaUy  mtereUed  in  the  furniture. 

A  devise  **  amongst  my  partnerSf  who 
shall  be  in  co-partnership  with  me  at  the 
time  of  my  decease^  or  to  whom  I  may  have 
disposed  of  my  business"  is  a  good  devise^ 
although  the  devisees  may  be  afterwards 
constituted  by  an  act  requiring  none  of  the 
solemnities  necessary  under  the  Statute  of 
Frauds. 

A  bequest  was  made  of  the  residue  between 
nephewSf  except  C.  S^  C.  A.  S,  and  S.  C, 
and  such  of  my  nephews  as  may  be  entitled 
to  any  interest  in  my  freehold  at  Q.  Under 
the  peculiar  terms  of  the  will^  C  S,  at  the 
time  of  the  execution  thereof  ^  was  entitled  to 
an  interest  in  such  freehold ;  but,  by  a  change 
of  circumstances^  hcy  at  the  death  of  the  testa- 
trixy  had  ceased  to  have  any  interest  therein : 
—Held,  that  '*and''  might  be  read  ''or,"  and 
C,  S,  was  entitled. 

The  questions  in  this  case  arose  on  the 
will  of  Elizabeth  Ives,  dated  the  11th  of 
September  1832;  whereby  she  devised 
to  her  trustees  and  their  heirs,  **  all  that 
her  copyhold  messuage  or  tenement,  and 
dwelling-house,  garden  and  ground,  where* 
in  she  principally  resided,  together  with  the 
furniture  and  effects  therein,  and  the  coach- 
house and  stables  thereto  belonging,"  upon 
trust  to  pay  the  rents,  issues,  and  profits  of 
the  said  hereditaments,  to  Sarah  Sargoni 
for  her  separate  use  for  life ;  and  she  de« 
dared  that  her  receipts  should  alone  be 
good  discharge  for  the  said  rents,  issues, 
and  profits ;  and  after  her  decease,  in  trust 
for  George  Sargon  (her  husband),  for  life. 
The  testatrix  declared  the  subsequent 
trusts  *'  of  the  said  hereditaments,"  to  be 
for  such  of  the  nephews,  &c.  of  Sarah 
Sargon,  as  she  should  appoint,  and  in  de- 
fault, in  trust  to  sell  "  the  said  heredita* 
ments  and  premises." 

The  testatrix  gave  her  residuary  per- 
sonal estate,  in  trust  for  the  children  of 
her  two  brothers  and  sister,  and  the  chil- 
dren of  certain  of  her  nephews,  to  be  di- 
vided between  them,  as  tenants  in  common ; 
'*  except  as  to  my  nephew  the  said  Charles 
Stubbs,"  (who  was  the  same  person  as 
Charles  Nolloth  Stubbs,)  "and  Caroline 
Ade,  the  wife  of  Samuel  Silver,  and  S&rah 
Cookes,  the  wife  of  Thomas  Cookes,  and 
such  of  my  nephews  as  may  be  entitled  to 


any  beneficial  estate  or  interest  in  my  said 
freehold  messuage  or  tenement  in  Queen 
Street,  Lincoln's  Inn  Fields,  and  leasehold 
premises  in  Maiden  Lane,  under  the  devise 
thereof,  hereinbefore  contained,  whose 
shares  in  such  residuary  personal  estate,  I 
direct  to  be  one->half  of  the  amount  of  the 
shares  of  my  other  nephews  and  nieces." 

The  other  facts  are  very  fully  stated 
in  the  judgment  of  the  Master  of  the  Rolls, 
to  which  the  reader  is  referred. 

Mr.  Spenee  and  Mr,  Walker,  for  the 
plaintiff. 

August  7,  1837. — Lord  Lamgdale. — 
In  this  case,  there  were  reserved  at  tlie 
hearing  certain  questions  arising  upon  the 
construction  of  the  will  of  Elisabeth  Ives, 
and  a  question  upon  the  right  to  a  sum  of 
2,000/.,  which  was  due  from  Messrs.  Ful- 
ler, upon  a  promissory  note,  dated  the  15  th 
of  October  1827. 

llie  first  question  upon  the  will  is,  what, 
if  any,  beneficial  interest  in  the  furniture 
and  effects  of  the  testatrix,  in  the  house 
wherein  she  principally  resided,  passed  to 
the  defendant  Mrs.  Sargon,  under  the  first 
clause  in  the  will  ?     And  I  think  that  no 
such  beneficial  interest  passed.     The  tes* 
tatrix,  although  she  gave  the  house  and 
the  furniture,  and  the  effects  therein,  and 
certain  cottages,  to  her  trustees  in  trust, 
has  wholly  omitted,  in  the  statement  of  the 
trusts,  to  take  any  notice  whatever  of  the 
furniture  and  the  effects,  and  has  employed 
words  which  appear  to  me  to  be  only  ap- 
plicable to  the  real  estates  in  the  devise ; 
and  I  am  therefore  of  opinion,  that  the 
bequest  of  the  furniture  and  effects  does 
not  take  eflfect,  because  there  is  no  trust 
declared  of  them.  The  next  question  under 
the  will  is,  whether  the  ultimate  gift  of 
the  freehold  and  leasehold  property  on 
which  the  business  of  the  testatrix  was 
carried  on,  is  void  under  the  Statute  of 
Frauds,   or  for   uncertainty  as  to  either 
the  freehold  or  leasehold  estate  comprised 
therein.     J' he  testatrix,  Mrs.  Ives,  at  the 
time  of  making  her  will,  carried  on  the 
trade  or  business  of  a  varnish  and  colour- 
maker,  in  co-partnership  with  John  Dialls 
Innell,    Charles   Nolloth  Stubbs,  Samuel 
Silver,  and  Thomas  Cookes.    She  was  en« 
titled  to  the  freehold  and  leasehold  pro- 
perty on  which  the  business  was  carried 
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on,  and  to  the  capital  employed  in  the 
traude.  She  was  interested  in  the  profit 
and  loss,  to  the  amount  of  threes-fourths 
of  the  whole,  her  partners  heing  interested 
in  the  remaining  one- fourth,  in  equal 
shares,  and  by  her  will  she  gave  as  fol* 
lows :  "  I  give,  devise,  and  bequeath  to  the 
said  trustees,  their  heirs,  executors,  ad- 
ministrators, and  assigns,  according  to  the 
different  natures  and'  qualities  thereof  re- 
spectively, all  that  my  freehold  messuage 
or  tenement,  with  the  appurtenances  there- 
to belonging,  situate  No.  30,  Little  Queen 
Street,  aforesaid,  wherein  I  carry  on  my 
trade,  together  with  my  leasehold  stables 
and  warehouse  behind  the  same ;  atfd  also 
all  my  estate  and  interest  in  the  leasehold 
manufactory  and  premises  in  Maiden  Iiane, 
in  the  parish  of  St.  Pancras,  with  the  ap- 
purtenances, together  with  all  and  singular 
the  fixtures  about  the  said  messuages  or 
tenements  in  Little  Queen  Streetafbresaid; 
to  hold  the  said  freehold  and  leasehold 
messuages,  tenements,  staUes,  premises, 
and  fixtures  lastly  hereinbefore  devised 
and  bequeathed  unto  and  to  the  use  of  the 
said  trustees,  their  heirs,  executors,  admi- 
nistrators, and  assigns  respectively,  accord- 
ing to  their  different  natures  and  qualities, 
upon  the  trusts  and  for  the  purposes  here^ 
inafter  declared,  concerning  the  same." 
llien  the  first  trust  was  to  lay  out  such 
money  as  should  be  requisite  for  repairs. 
She  then  declared  and  directed  as  follows, 
*'  that,  subject  to  the  trusts  hereinbefore  ex- 
pressed, the  said  trustees,  their  heirs,  exe- 
cutors, administrators,  and  assigns  respec- 
tively, do  and  shall  stand  and  be  seised  and 
possessed  of  and  interested  in  the  said 
several  freehold  and  leasehold  messuages, 
tenements,  and  hereditaments,  fixtures  and 
premises  lastly  hereinbefore  devised  and 
bequeathed,  in  trust  to  pay  the  rents,  is- 
sues, and  profits  of  the  said  hereditaments 
and  premises  into  the  proper  hands  of  my 
aister  Mary  Innell,  or  into  the  hands  of  such 
person  as  she  shall  appoint  to  receive  the 
aame ;  and  to  permit  her  to  have  the  use  of 
the  said  fixtures  and  premises  during  her 
life ;  and  from  and  after  her  decease,  in 
trust  to  dispose  of  and  divide  the  tame 
MiUo  and  anumgMt  mypdrtnere^  who  shall  be 
in  cihpartnership  tmih  me  at  the  time  of  my 
deceaUi  or  to  whom  I  may  have  dieposed  of 
my  said  buaknesSf  in  such  shares  and  propof" 


tions  as  my  said  trustees  shall  tkmk  JU  or 
deem  advisMe"  The  question  arises  upon 
the  last  clause.  It  is  objected  to  this  de- 
vise, first,  that  it  is  imperfect,  as  not  de- 
signating the  devisees,  but  leaving  them  to 
be  constituted  afterwards  by  some  act  of 
the  testatrix  herself,  requiring  none  of  the 
solemnities  rendered  necessary  by  the  Sta- 
tute of  Frauds.  The  devisees,  according 
to  her  words,  were  to  be  the  partners  of 
the  testatrix  at  tlie  time  of  her  decease, 
or  the  persons  to  whom  she  might  have 
disposed  of  her  business  ;  and  as  persons 
might  become  such  partners,  or  might  be 
disponees  by  an  act  done  by  her  without 
formality,  it  was  argued  that  the  devise  was 
void. 

I  think  this  objection  cannot  be  sustain- 
ed ;  it  is  not  doubted,  that  a  man,  though 
not  married,  may  make  his  will,  devising 
his  property  to  such  persons  as  shall  be 
his  children  at  the  time  of  his  decease ; 
and  if  the  description  be  such  as  to  dis- 
tinguish the  devisees  from  every  other 
person,  it  seems  to  be  sufificient,  without 
'entering  into  the  question,  whether  the 
description  was  acquired  afler  the  date  of 
the  will,  or  by  the  testator's  own  act,  in 
the  ordinary  course  of  his  affairs,  or  in 
the  ordinary  manisgement  of  his  property. 
And  I  think,  that  a  devise  to  such  persons 
as  may  be  the  tesUtrix*s  partners,  or  her 
disponees  at  the  time  of  her  death,  is  a 
good  devise. . 

Supposing  then  this  to  be  good,  the 
other  objection  is,  that  even  if  such  a  de* 
vise  can  be  sustained,  this  devise  is  void 
for  uncertainty ;  and  for  the  purpose  of 
distinguishing  the  circumstances,  we  most 
look  at  the  &cts  as  they  are  found  by  the 
Master. 

The  will  of  the  testatrix  was  dated  the 
11th  of  September  ISdS,  and  the  Master 
finds,  "  That  afler  the  death  of  the  said 
John  Dialls  Innsll,  which  happened  on  or 
about  the  6th  of  February  1 8 dd,  and  up 
to  the  1st  of  April  18d3,  the  trade  or  busi- 
ness of  a  varnish  and  colour-maker,  therein- 
before mentioned,  was  carried  on  by  the 
said  testatrix,  in  partnership  with  the  said 
defendants,  Charles  Nolloth  Stubbs,  Samuel 
Silver,  and  Thomas  Cookes,  in  the  shares 
and  proportions,  and  under,  the  circum- 
stances, and  in  manner  thereinbefore  men-* 
tioned.     And  that  at  the  date  nf  the  said 
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tjesUitrix'fl  wiUi  in  th«  ple^dnvs  in;9nttoQ^4i 
jisioelyi  pB  or  before  the  llth  o^  Septem- 
ber 18^^,  and  to  the  time  of  the  death  of 
ihe  said  John  Dialls  Inneli,  thereinbefore 
j^entioned,  he  the  said  John  Dialls  Inneli 
W48  a  partner,  and  jointly  entitled  to  or 
inter^s^d  in  the  ^aid  trade  or  business 
with  the  said  testatrix,  and  the  said  de-* 
fendants  Charles  Nolloth  Stubbs,  Samuel 
Silver,  and  the  defendant  Thomas  Cookes, 
in  the  same  proportionate  share  as  the 
said  three  last-named  defendants ;  and  that 
on  and  from  the  said  Ist  of  April  1833, 
when  the  said  partnership  between  the 
said  testatrix  and  the  said  Charles  NoUoth 
JStubbs,  Samuel  Silver,  and  Thomas  Cookes, 
was  dissolved,  as  thereinbefore  mentioned, 
and  up  to  the  time  of  the  decease  of  the 
said  testatrix,  the  said  trade  or  business 
was  oontioiued  and  carried  on  by  ,or  in  the 
names  of  the  said  defendants  Samuel  Sil- 
ver and  Thomas  Cookes,  and  the  said  Ann 
Abigail  Inneli  and  John  Ives,  in  partner- 
ship together,  and  that  such  last-named 
parties  were  fr^nn  the  l,st  of  April  1333, 
interested  'therein,  in  equal  shares  and 
proportions^  and  that  on  the  1st  of  April 
1833,  or  between  that  time  and  the  17  th 
of  April  1833>  (the  day  of  the  death  of  the 
said  testatrix,)  she,  the  said  testatrix,  in 
manner  and  under  the  circumstances  there- 
inbefore mentioned,  disposed  of  die  said 
trade  or  business,  or  of  her  share  and  in- 
terest therein,  to  or  in  favour  of  the  said 
Samuel  Silver,  Thomas  Cookes,  Ann  Abi- 
gail Inneli,  and  John  Ives,  and  that  the 
said  Samuel  Silver,  Thomas  Cookes,  Ann 
Abigail  Inneli,  and  John  Ives,  were  from 
the  1st  of  April  1833,  and  up  to  the  time 
of  the  death  of  the  said  testatrix,  entitled 
to  and  interested  in  the  capital  and  stock 
employed  in  such  trade  or  business,  and 
in  the  debts  belonging,  due  and  owing 
thereto,  accrued  on  and  subsequently  to 
the  1st  of  April  1833,  except  so  far  as  the 
said  Samuel  Silver,  Thomas  Cookes,  Ann 
Abigail  Inneli,  and  John  Ives,  became  ac- 
•countipi^  parties  as  debtors  to  the  said  tes- 
tatrix, or  her  estate,  in  respect  of  such  part 
of  the  said  stock  in  trade  of  the  then  late 
partnership,  or  of  the  said  testatrix,  as  the 
last-named  parties  possessed  or  retained 
l>eyond  the  amount  or  value  of  1,000/." 

In  the  oofuriie  of  the  argument,  it  was 
questioned,  whether  that  -findii^  of  the 
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Master  coui4  be  quite  sustained  b^  ^? 
evidence ;  but,  upon  that  subject,  I  confess 
I  do  not  entertain  any  doublt ;  and  the  re- 
sult is,  that  the  testatrix  had  no  partners 
in  her  business  at  the  time  of  her  death, 
but  that  at  that  time  she  had  disposed  of 
her  business  to  the  persons  mentioned 
here,  Samuel  Silver,  Thomas  Cookes,  Ami 
Abigail  Inneli,  and  John  Ives.  And  I 
think  that  these  are  the  persons  amongsit 
whom  the  toustees  are  to  divide  the  prpv 
perty  in  such  shares  as  they  may  deem  ad- 
visable. 

The  third  and  the  last  remaining 
question  upon  the  will  is,  whether  Charles 
Nolloth  Stubbs,  one  of  the  nephews  of  the 
testatrix,  is  to  have  one-sixteenth,  or  only 
one-h^f  of  one- sixteenth  of  the  residuary 
personal  estate  of  the  testatrix.  After 
the  gi£t  of  her  residuary  personal  estst^p 
the  testatrix  made  an  exception  in  these 
words,  **  Except  as  to  my  nephew  the  said 
Charles  Stubbs,"  (who  is  the  same  person 
as  Charles  Nolloth  Stubbs,)  ^'and  Caroline 
Ade,  the  wife  of  Samuel  Silver,  and  Sarah 
Cookes,  the  wife  x>f  Thomas  Cookes,  and 
such  of  my  nephews  ^^a  may  be  entitled  to 
any  beneficial  estate  or  interest  in  my  said 
freehold  messuage  or  tenement  in  Queen 
Street,  Lincoln*s  Inn  Fields,  and  leasehold 
premises  in  Maiden  I^ane,  under  the  devise 
thereof  hereinbefore  contained,  whose 
shares  in  such  residuary  personal  estate,  I 
direct  to  be  one-half  of  the  amount  of  the 
shares  of  my  other  nephews  and  nieces." 

From  these  words,  it  would  appear,  that 
according  to  the  literal  statement  of  them, 
Charles  Nolloth  Stubbs  is,  by  the  name  of 
Charles  Stubbs,  excluded  from  more  than 
one-half  the  shares  of  the  other  nephews 
and  nieces.  But  the  words  of  the  testatrix 
are  such  as  appear  to  me  clearly  to  shew 
that  she  intended  only  to  exclude  those 
who  took  a  beneficial  interest  in  the  pre- 
mises in  Queen  Street  and  in  Maiden  la/ae, 
Charles  Nolloth  Stubbs  was  not  one  of 
those ;  and  it  appears  to  me,  that  to  give 
effect  to  the  plain  intention,  the  word 
"  and"  may  be  read  "  or,"  and  I  think  this 
being  done,  Charles  Nolloth  Stubbs  y'iII 
be  entitled  to  one-sixteenth,  and  I  think 
that  is  the  effect  of  this  clause. 

The  last  question  in  the  cause  relates  to 
the  sum  of  2,0001.,  payable  on  the  prom^s^ 
sory  note  of  Messrs.  Fuller.     It  appears, 
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that  on  the  15th  of  October  1827,  the  tes- 
tatrix lent  the  sum  of  2,000/.,  to  George 
Fuller,  and  that  the  repayment  of  it  with 
interest  at  51,  per  cent.,  was  secured  by 
the  promissory  note  in  question.  On  the 
15th  of  May  1829,  the  testatrix,  by  a  co- 
dicil to  a  former  will,  (both  the  will  and 
the  codicil  being  afterwards  revoked,) 
gave  this  sum  of  2,000/.  to  Mrs.  Sargon 
for  her  own  use,  but  with  an  express  wish 
or  desire  that  Mrs.  Sargon  should  appro- 
priate any.  part  or  portion  of  it,  she  might 
deem  advisable,  for  the  advancement  or 
benefit  of  any  of  the  testatrix's  nephews 
or  nieces,  or  great-nephews  and  nieces,  as 
she  might  deem  proper.  But  afterwards, 
in  three  or  four  days  before  the  date  of 
the  will  which  is  now  to  be  carried  into 
execution,  the  testatrix  indorsed  this  note, 
and  sent  it  with  a  letter,  dated  the-  7th  of 
September  1882,  to  Mrs.  Sargon,  upon 
which  the  question  arises  ;  that  letter  was 
as  follows: 

''The  enclosed  note  of  2,000/.,  I 
have  given  to  Mrs.  S.  Sargon,  for  her 
sole  use  and  benefit,  independent  of  her 
husband,  for  the  express  purpose  of  en- 
abling Mrs.  Sargon  to  present  to  either 
branch  of  my  family,  any  portion  of  the 
principal  or  interest  thereon,  as  the  said 
Mrs.  Sargon  may  consider  the  most  pru- 
dent; and,  in  the  event  of  the  death  of 
^rs.  S.  Sargon,  by  this  bequest,  I  em- 
power her  to  dispose  of  the  said  sum  of 
2,000/.,  and  the  interest,  by  will  or  deed, 
to  those  or  either  branch  of  the  family  she 
may  consider  most  deserving  thereof.  To 
enable  Mrs.  S.  Sargon,  my  niece,  to  have 
the  sole  use  and  power  of  the  said  sum  of 
2,000/.,  due  to  me  by  the  above  note  of 
hand,  I  have  specially  indorsed  the  same 
in  her  favour,  signed  by  me  this  7th  of 
September  1882.  E.  Ives. 

'•  Witness,  G.  Fuller." 

Upon  the  construction  of  this  letter,  I 
am  of  opinion,  that  the  promissory  note 
was  not  indorsed  and  delivered  over  to 
Mrs.  Sargon,  as  a  free  gift  for  her  own 
personal  use,  but  for  the  purpose  of  the 
money  secured  by  it,  being  disposed  of  by 
Mrs.  Sargon,  to  such  parties  or  members 
of  the  testatrix's  family,  as  were  intended 
to  be  thereby  designated.  Unfortunately, 
the  letter  is  so  expressed,  that  the  objects 
cannot,  from  the  words  of  it,  be  ascer- 


tained ;  and  thinking  it  is  plainly  declared, 
this  is  a  trust,  but  that  the  trust  is  too  in- 
definite for  the  Court  with  certainty  to  act 
upon,  I  am  opinion,  that  the  2,000/.  must 
be  treated  as  part  of  the  testatrix's  per- 
sonal estate.  These  are  all  the  questions, 
I  believe,  that  remain  undisposed  of  in 
this  cause. 


M 
June 


.R.     \ 

lel.   / 


HILL  V.  OOHHE. 


Production  of  Papers, 

If  a  defendant,  by  his  answer,  refers  to  the 
contents  of  a  document,  and  continues,  **as  by 
the  said  deed,  ^c,  when  product  will  ap- 
pear" he  is  bound  on  motton  to  produce  it, 

Mr.  Pemberton  and  Mr.  G.  Russell 
moved  for  the  production  of  papers,  ad- 
mitted by  the  defendant  to  be  in  his  pos- 
session. 

Mr.  Chandkss  was  proceeding  to  oppose 
the  production  of  these  documents  on  the 
merits,  when  his  attention  was^called  to  the 
terms  of  the  admission  contained  in  the 
answer,  which  were,  "as  by  the  said  deeds, 
&c.,  when  produced  will  appear." 

Lord  Lanodale  j  on  this  admission,  made 
the  order. 

[See  Hardman  v.  Ellames,  2  Myl.  8r  K. 
782;  s.  c.4LawJ.Rep.(N.s.)Chanc.  181.] 
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SAUBROOKE  V,  HATB8. 


M.R. 

July 

Practice. — Costs  of  the  Day. 

One  of  two  defendants  took  the  benefit  of 
the  Insolvent  Act,  pending  the  suit.  The  other 
defendant  having  then  put  m  his  answer,  was 
unable  to  raise  the  objection  for  want  of 
parties.  At  the  hearing,  the  cause  was  or* 
dered  to  stand  over,  to  make  the  assignees 
parties.  The  costs  of  the  day  of  the  other 
defendant  were  ordered  to  be  paid  by  the 
plaintiff,  reserving  the  question  by  whom 
they  were  to  be  ultimately  borne. 

This  bill  was  filed  by  Sambrooke,  the 
first  mortgagee,  against  Edward  Hayes  the 
mortgagor,  and  Henry  Hayes  the  second 
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mortgagee,  for  foredosure  or  paymenU 
After  the  answer  of  the  second  mortgagee 
had  been  put  in,  the  mortgi^r  took  the  be- 
nefit of  the  Insolvent  Act.  The  mortgagor 
subsequently  filed  his  answer,  but  took  no 
notice  of  his  insolvency,  and  the  cause  now 
came  on  for  hearing. 

Mr,  J,  RtuseUy  for  the  plaintiff. 

Mr.  Wilcox,  for  the  second  mortgagee, 
objected  to  the  cause  proceeding  in  the 
absence  of  the  assignees  of  the  mortgagor, 
and  asked  for  the  costs  of  the  day :  he  said 
it  was  impossible  for  the  second  mortgagee 
to  have  taken  the  objection  by  his  answer, 
inasmuch  as  the  insolvency  took  place 
after  it  had  been  filed. 

Mr.  J.  Russell  insisted  that  the  plaintiff 
ought  not  to  bear  the  costs  occasioned  by 
the  postponement  of  the  hearing,  as  he  was 
in  no  default. 

The  Master  of  the  Rolls  considered  it 
the  duty  of  the  plaintiff  to  have  the  record 
properly  framed  at  the  hearing  ;  and,  as  it 
was  impossible  for  the  second  mortgagee  to 
have  taken  the  objection  for  want  of  parties 
by  his  answer,  as  the  insolvency  took  place 
after  it  was  filed,  he  was  at  first  inclined  to 
think  that  the  plaintiff  ought  to  be  ordered 
to  pay  to  the  defendant  the  costs  of  the 
day;  but,  afler  argument,  his  Lordship 
ordered  the  costs  of  Henry  Hayes,  the 
second  mortgagee,  to  be  paid  by  the  plaintiff, 
reserving  the  consideration,  by  whom  they 
were  ultimately  to  be  borne. 


M.R. 

July  i8&22 

Vendor  and  Purchaser. 
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LUCAS  V.  BOND. 


A  testator  directed  his  executors  to  invest 
a  sum  of  20,000^.,  a:nd  pay  the  interest  to 
his  wife  for  Ufe,  and  after  her  death  to  pay 
SfiOOLt  port  thereof  amongst  the  children 
of  J.  S,f  living  at  the  death  of  tlie  widow. 
The  plaintiff  being  one  of  the  two  children  of 
J.  £.,  pui  up  for  sale  by  auction,  what  he 
descried  to  be  l.OOOi.  principal  money, 
part  of  20,000/.  principal  money,  invested 
in  consols.  The  defendant  became  the  pur^ 
chaser,  and  the  plaintiff,  by  an  indenture, 
which  recited  the  will,  investment,  and  pur' 
chase,  assigned  1,000/.  sterling,  part  of  the 


kgacy  of  ftOiOOOl  At  the  death  of  the  tenant 
for  l^e,  the  1,000/.  in  the  consols,  were  worth 
1,4001. :— Held,    that  the    defendant  was 
entitled  to  the  whole  1,420/. 

A  testator  directed  his  executors  to  in- 
vest a  sum  of  20,000/.,  within  twelve 
months  afler  his  decease,  on  real  or  govern- 
ment security,  and  to  pay  the  dividends  to 
his  wife  for  life,  and  after  her  death,  the 
testator  bequeathed  2,000/.,  part  of  the  said 
principal  sum  of  20,000/.,  among  the 
children  of  Jasper  Lucas  (the  father  of  the 
defendant)  living  at  the  death  of  the  testa- 
tor's wife. 

The  testator  died  in  1814,  and  his  exe- 
cutors invested  the  20,000/.  in  dd,898/. 
consols. 

In  1828  the  plaintiff,  one  of  the  two 
children  of  Jasper  Lucas,  who  was  then  dead, 
being  desirous  of  selling  his  reversionary  in- 
terest, advertised  the  same  to  be  sold  by  auc- 
tion. The  particulars  of  sale 'described  the 
subjectof  the  sale  as  follows : — *'  Reversion 
to  1,000/.  principal  money.**  **  The  particu- 
lars and  conditions  of  sale  of  the  reversion 
to  the  principal  sum  of  1,000/.,  being  a 
legacy  under  a  will,  and  receivable  upon 
the  death  of  a  lady  aged  sixty*eight  years, 
which  will  be  sold  by  auction  by  Messrs. 
Farebrdther,  Wilson,  &  Lye,  at  Garraway's 
Coffee-house,  Change-alley,  Cornhill,  on 
Wednesday,  the  26th  of  March  1828,  at 
twelve  o'clock. — Particulars :  the  reversion 
to  1,000/.,  principal  money,  being  a  legacy 
under  a  will,  and  payable  to  the  vendor, 
who  will  be  of  the  age  of  fifly- three  years 
in  August  next,  and  whose  life  is  insur- 
able, provided  he  survives  a  widow  lady 
aged  sixty-eight  years :  the  above  l^acy 
is  part  of  the  sum  if  20,000/.,  principal 
money,  invested  in  the  Si,  per  cent,  consols, 
in  the  names  of  most  respectable  gentlemen, 
the  executors  under  the  will.  The  rever- 
sion will  be  subject  to  legacy  duty,  at  the 
rate  of  10/.  per  cent."  One  of  the  condi- 
tions of  sale  provided  for  a  compensation, 
in  case  of  a  wrong  description. 

The  defendant  became  the  purchaser, 
at  the  sale,  but  it  did  not  appear  that 
either  party  knew  the  amount  of  consols, 
in  which  the  legacy  was  invested ;  tlie  defen- 
dant, however,  by  a  passage  in  his  answer, 
which  was  read  in  evidence  by  the  plaintiff, 
stated,  that  he  intended  to  purchase  what* 


«60 


OASES  IN  CHAMCERY: 


e^er  the  plaintiff  might  be  entitled  to,  id 
respect  of  the  lOOOl. 

The  BSflignnient,  by  which  the  contract 
was  carried  into  effect,  dated  the  16th  of 
April  1828,  after  reciting  the  will  of  the 
tesUtor,  and  that  the  legacy  of  90,000^.  had, 
m  pursuance  thereof,  been  raised  and  in-* 
Tested  in  consols,  which  were  then  standing 
in  the  Bank  books,  in  the  names  of  the  ex- 
ecutorsi  and  that  the  defendant  and  his 
brother    were    then    presumptively,   and 
would,   in   the   event  of  their  surviving 
Mary  Foreman,  become  absolutely  enti- 
tled  to  the  legacy  of  2,000/.,  in  equal 
shares  and  proportions,  and  that  the  plain- 
tiff,  on   the   26th   of  March    1828,   had 
caused  "  the  sum  of  l,000l.,  being  the  full 
share  and  proportion  of  the  legacy  or  sum 
of  2000/.,  to  which  he  would  presumptively 
be  entitled  in  the  event  of  his  surviving 
Mary  Foreman,  to  be  put  up  to  sale  by 
public  auction,  at  which  sale  the  defendant 
had  been  declared  the  purchaser  thereof  at 
610/.  It  was  witnessed,  that  the  plaintiff  as- 
signed tor  the  defendant,  "  all  that  said  sum 
of  liOOO/.  sterling,  being  one  moiety  of  the 
said  legacy  or  sum  of  2,000/.,  in  and  by  the 
above-recited  will  given  and  bequeathed 
after  the  decease  of  the  said  Mary  Pore<* 
man,  to  such  of  the  children  of  the  said 
Jasper. Lucas  as  shall  be  then  living,  and 
to  which  sum  of  1,000/.  he,  the  said  Gill* 
tnan  Lucas,  as  one  of  the  tWo  surviving 
children  of  the  said  Jasper  Lucas,  will  be 
entitled  in  the  event  of  his  surviving  the 
said  Mary  Foreman,  together  with  all  in* 
terest  to  accrue  for  the  same,*'  and  all 
the  right,  title,  &c.  of  him  the  defendant  in 
and  to  the  said  sum  of  1,000/.  thereby  as* 
signed,  part  of  the  said  legacy  or  sum  of 
2,000/.  and  interest,  to  hold  *'  the  said  sum 
of  1000/.,  thereby  assigned,  part  of  the  said 
legacy  or  sum  of  2,000/.,  absolutely.    The 
assignment  contained  a  power  of  attor- 
ney, and  covenants  for  title  and  for  further 
assurance,  which  were  all  expressed  to  be  of 
^the  said  sum  of  1,000/.,  part  of  the  said 
legacy  or  sum  of  2,000/. ;  and  the  plaintiff 
covenanted,  "  that  the  said  sum  of  1,000/., 
and  every  part  thereof,  would  become  pay- 
able and  paid  on  the  decease  of  the  said 
Mary  Foreman,  if  the  plaintiff  should  be 
then  living,"  and  further,  *'  that  he  would 
attend  any  office   to  enable  the  defen- 
dant to  inaure  bis  lif^  for  any  sum  not  ex* 


ceedmg  1,000/.**  Thedefendimtaflerwardflr 
purehased  fWMn  (he  plaintiff  a  fiirdier  stmi 
of  250/.,  to  which  he  was  entitled  under  the 
same  will. 

The  tenant  for  life  died  hi  1894^  when 
it  Was  ascertained,  that  the  #hare  of  the 
20,000/.,  so  invested  in  consols,  to  which 
the  plaintiff  was  entitled,  from  the  in- 
creased value  of  the  funds,  amoimted  to 
1,775/. 

The  plaintiff  insisted  that  he  had  merely 
sold  two  sums  of  1,000/.  and  250/.  ster* 
ling,  and  not  the  whole  amount  of  the 
legacies  as  invested  in  consols ;  and  he  filed 
this  bill  to  obtain  payment  from  the  trus- 
tees of  525 L,  being  the  excess. 

It  appeared,  that  a  letter,  written  by  the 
plaintiff  to  the  defendant's  solicitor,  pre* 
vious  to  the  second  purchase,  contained 
the  following  passage :  ''  and  as  Capt.  Bond 
(the  defendant)  purchased  my  one-half  of 
the  other  property  under  the  said  will,  I 
should  prefer  his  having  the  half  of  this 
500/.,  to  which  I  shall  become  entitled." 

The  defendant,  it  appeared,  originally 
applied  to  the  trustees  for  1 ,250/. ;  he  being 
(as  he  stated)  at  that  time  ignorant  offals 
rights. 

Mr»  Timtey^  Mr.  O.  Riokardtp  and  Mr. 
MtUinif  for  the  plaintiffi 

Mr.  PembertoH  and  Mr,  O.  Turner,  for 
the  defendanti  cited  Courtney  v,  Ferrers^l)* 

Mr,  Setan,  for  the  trustees. 

The  Master  of  tub  Rolm. — ^The  deed 
which  the  parties  executed  does  not  seem 
to  have  been  properly  framed,  so  as  to  meet 
the  views  of  either  of  the  partiett ;  for  if, 
as  is  contended  by  the  defendant,  the  in- 
tention of  the  parties  was  to  sell  the  stock, 
Hinds,  and  securities  on  which  the  1,000/. 
was  invested,  there  are  no  words  appli* 
cable  to  that  state  of  things;  it  does  not 
assign  the  legacy,  and  the  stock,  fnnds,  and 
securities  on  which  it  was  invested.  If« 
on  the  other  hand,  the  intention  was  such 
as  the  plaintiff  contends,  it  is  most  extraor* 
dinary  that  no  provision  should  be  made  for 
the  surplus  monies  after  paying  the  1  »000/. ; 


(1)  1  Sim.  isr  ;  lc.  6  Law  J.  Cbano.  lOT ;  and 
■•e  Simpaon  v.  Moantain,  4  Law  J.  (N.8.)  Chanc. 
ftl. 
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it  does  Wfk  entry  into  eflbct  the  view  ef 
either  of  the  parties;  therefore,  I  am  lefk 
to  the  difficulty  of  finding  out  the  inten- 
tion of  the  parties  from  the  deed  itself,  and 
the  other  circumstances  in  evidence  in  the 
cause.  The  plaintiflT  was  entitled  to  a 
legacy  of  1,000/.,  forming  part  of  a  sum  of 
20,000/.,  which,  by  the  direction  of  the 
will  of  Luke  Foreman,  was  to  be  invested 
three  months  after  his  decease.  This  was 
clearly  a  legacy  of  1 ,000/.,  part  of  a  sum  of 
20,000/.,  which,  according  to  the  direction 
of  the  wrill,  had  been  invested  in  3/.  percent, 
consols;  but  that  to  which  the  legatee  was 
entitled  was  not  literally  a  legacy  of  1 ,000/., 
but  ft  share  of  the  stock,  in  which  the  whole 
had  been  invested — that  is,  a  share  of  stock 
of  ft  corresponding  value  to  this  1000/.; 
being  so  entitled,  he  publishes  this  condi* 
tion  of  sale  [Reads  it j — that  is,  the  legacy 
of  1,000/.  is  part  of  the  sum  of  20,000/. 
there  referred  to,  invested  in  the  S/.  per 
cents,  in  the  names  of  trustees.  What  was 
it  he  was  entitled  to?  According  to  this  he 
is  entitled  to  1 ,000/.,  principal  money,  in- 
vested in  S/.  per  cent,  consols ;  therefore,  his 
right  was  not  to  sterling  money,  but  to  the 
investment — that  is,  what  he  represents 
himself  to  be  entitled  to  by  these  particu- 
lars of  sale.  He  executed  this  deed  [his 
Lordship  read  the  recitals  previous  to  the 
assignment] ;  hitherto  there  is  no  ambi- 
guity, but  when  we  come  to  the  assignment, 
he  assigns  **dl  that  sum  of  1,000/.  iUrUng^ 
being  one  moiety  of  the  said  legacy  or  sum 
of  2,000/.,  in  and  by  the  above-recited  will 

S'ven  and  bequeathed  after  the  death  of 
Irs.  Foreman.  Now,  notwithstanding  this 
word  "  sterling,*'  which  is  the  only  word 
creating  any  ambiguity,  the  impression  on 
my  mind  is,  that  the  parties  did  mean  the 
1»000/.  in  its  then  state  of  investment ;  and 
if  so,  that  explains  the  whole  deed,  except 
the  word  ''sterling,"  which  is  not  of  such 
importance  as  to .  overweigh  the  other 
circumstances.  I  am,  therefore,  of  opinion, 
that  the  plaintiff  is  not  entitled  to  the  re- 
lief he  asks,  and  the  bill  must  be  dismissed ; 
but  there  is  so  much  ambiguity,  that  I  do 
not  think  that  I  ought  to  give  costs. 

Bill  dismissed,  without  costs. 


M.R*      -s 
July  1 ;    >  cntisvEsoH  o.  cunsopp. 

Aug.  7.  y 

Will — Construction —  Trust —  Conversion. 

A  testator  empowered  his  widtnv,  with  tho 
assistante  of  his  trustees,  to  sell  his  estates, 
and  the  money  arising  therefrom  "  sho  his 
said  wife  shotdd  and  might  divide  and  ap* 
point  among  his  children,  as  she  should  think 
Jit  and  proper,  or  as  she  should  direct  and 
order  by  any  will  :*' — Held,  that  this  mas  a 
trust  for  the  children,  and  that  no  valid  ap^ 
pointment  having  been  made  by  the  widow, 
the  children  were  entitled  equally. 

Held  also,  that  the  direction  to  sell  ope* 
rated  as  a  conversion  of  the  real  estate,  and 
that  the  representatives  of  the  children,  who 
were  dead,  took  the  money  as  personalty, 

John  Carr,  being  seised  or  entitled  in  fee 
simple  of  or  to  certain  hereditaments  called 
Slaley  Woodfoot,  and  Slaley,and  certain 
allotments  of  common  in  the  parish  of  Sla- 
ley,  in  the  county  of  Northnmberland, 
and  being  also  possessed  of  considerable 
personal  estate,  by  his  will,  dated  the 
16th  day  of  November  1 795,  gave  and  be- 
queathed to  his  wife  Sarah  Carr,  during 
her  natural  life,  should  she  remain  in  a 
state  of  widowhood,  the  sum  or  sums  of 
money  that  might  accrue  from  the  interest 
of  900/.,  and  aher  her  decease  he  gave  to 
his  son  John  Carr,  since  deceased,  the  said 
sum  of  800/. ;  and  the  said  testator  gave 
and  bequeathed  unto  Sarah  Carr,  his  wile, 
during  the  time  she  might  thereafter  con* 
tinue  his  widow,  for  the  benefit  and  ad- 
vantage of  his  children,  full  discretionary 
power,  either  to  hold  or  dispose  of  his 
estate,  called  Woodfoot  and  Sfaley,  as  she 
might  find  the  same  most  convenient;  but 
if  at  any  time  she  should  desire  to  dispose 
of  the  same,  the  testator*8  will  and  desire 
was,  that  every  circumstance  attending  the 
same  should  be  transacted  and  managed 
by  the  gentlemen  in  trust  thereinafter 
mentioned ;  and  the  said  testator  gave  and 
bequeathed  to  his  children,'  Barbara  Carr, 
Susannah  Carr,  Mary  Carr,  and  Francis 
Carr,  the  real  and  full  sum  of  100/.  each, 
and  which  sum  or  sums  were  to  be  paid 
from  the  lands  of  Slaley  Woodfoot  and 
Slaley,  before  mentioned.  And  the  testa- 
tor's will  and  desire  was,  that  eaoh  aad 
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every  of  them  should  have  such  sum  or 
sums  as  before  mentioned,  at  their  own 
disposal,  as  they  and  each  of  them  should 
attain  the  age  of  twenty- one  years;  and  the 
said  testator  gave  and  bequeathed  to  his 
son,  John  Carr,  all  and  every  the  rest,  re- 
sidue, and  remainder  of  his  estates,  pro- 
perties, and  effects,  both  there  and  else- 
where, which,  at  any  time,  or  from  time  to 
time,  might  become  his  true  right  and  pro- 
perty :  also  the  testator  willed  and  granted, 
that  all  claims,  demands,  debts,  or  incum- 
brances of  what  kind  soever  or  where- 
soever, should  be  discharged  from  the 
effects  and  monies  that  might  arise  from 
the  personal  properties,  and  effects,  and 
possessions,  upon,  or  belonging  to  the 
estates,  commonlycalled  or  known  by  the 
name  of  Slaley  Woodfoot  and  Slaley:  if 
such  personal  properties  were  insufficient 
to  discharge  the  before-mentioned  contin- 
gencies, the  testator's  express  will  and  in-, 
tention  was,  that  all  and  every  the  rest, 
residue,  and  remainder  of  claims,  demands, 
debts,  and  incumbrances  o£  what  kind 
soever  and  wheresoever,  should  be  dis- 
charged from  the  estate  before  mentioned; 
and  the  said  testator  constituted  and  ap- 
pointed Anthony  Surtees,  Esq.,  James 
Hall,  and  William  I^opper,  gentleman,  in 
full  power  and  trust  with  the  disposal  of 
bis  lands,  woods,  and  estates,  should  his 
wife,  Sarah  Carr,  think  proper  to  dispose 
of  the  same. 

The  testator  duly  made  a  codicil  to. 
his  will,  dated  the  2drd  of  November. 
179^,  and  thereby,  afler  reciting,  that 
he  had  made  and  duly  execiiited  his  last 
will  and  testament  in  writing,  bearing 
date  the  16  th  day  of  November  1795, 
the  testator  thereby  declared  that  present 
writing  to  be  as  a  codicil  to  his  said  will 
and  testament,  and  directed. the  same  to  be 
annexed  thereto,  and  taken  as  part  thereof; 
and  after  reciting  that  by  his  said  will  he 
had  given  and  bequeathed  to  his  children 
certain  sums  of  money,  as  therein  was  men- 
tioned, the  said  testator  declared  his  will 
and  mind  was,  that  his  wife,  Sarah  Carr, 
and  he  thereby  empowered  her  by  and 
with  the  assistance  and  help  of  the  trus- 
tees therein  named,  to  sell  and  dispose  of 
his  estates  whatsoever,  and  the  money 
arising  from  such  sale  or  disposal  thereof, 
together  with  his  personal  estate,  she^  hU 


said  mfe^  should  and  might  ^Mde  4md  op* 
portion  among  Ids  (fhildren^  as  she  should 
think  fit  and  proper^  or  as  she  should  di- 
rect and  order  by  any  will  or  codicil  by  her 
executed  in  the  presence  of  two  or  more 
credible  witnesses,  and  the  said  testator 
thereby  appointed  his  wife  sole  executrix 
of  his  said  will  and  testament.  The  tes- 
tator died  in  1805,  and  his  widow  died  in 
1829,  having  made  no  valid  appointment 
of  the  property,  although  she  had,  by  her 
will,  attempted  to  appoint  it  to  a  son-in- 
law  and  grandchildren.  The  bill  was 
filed  by  the  administrator  of  one  of  the 
testator's  children  against  the  various  par- 
.  ties  interested  under  the  will,  principally 
for  the  purpose  of  havine  it  declared  that 
the  power  given  to  the  widow  by  the  codi- 
cil, was  a  trust  for  the  benefit  of  the  testa- 
tor's children. 

The  points  argued  were,  first,  whether 
the  power  of  sale  and  division  was  impe- 
rative on  the  widow ;  and,  secondly,  whe- 
ther the  produce  of  the  estate  was  to  be 
considered  realty  or  personalty* 

Mr.  Spence  and  Mr,  Bmley^  for  the 
plaintiff. 

Mr.  G,  Richardst  Mr,  Punis,  Mr,  John 
Anderdont  Mr,  Beliamy,  Mr,  HaU^  Mt. 
Reynolds^  and  Mr,  fVooiett,  for  other,  par- 
ties. 
The  following  cases  were  cited : — 
Marlborough  v.  GodolphiHf  2  Vea*  sen* 

61. 
Crump  V.  Adney^  1  C.  &  M.  955 ;  s.c. 

2  Law  J.(N.8.)£xch.  150. 
Brown  v.  Higgs^  8  Ves.  574. 
Cole  V.  Wade,  16  Ves.  27. 
Walter  v.  Maunde,  1 9  Ves.  424. 
Ackroyd  v.  Smithson,  1  Bro.  C.C.  504* 
Crossing  v.  Crosslingf  2  Cox,  396. 
Btdl  V.  Fardy,  I  Ves.  jun.  270. 
2  Sugden  on  Powers,  175. 
Doughty  V.  BuU,  2  P.  Wms.  321. 
Ashby  V.  Palmer,  1  Mer.  296. 
Smith  V.  Claxton,  4  Mad.  484. 
Dixon  V.  Dawson,  2  Sim.  &  Stu.  827 ; 

s.c.  3 Law  J.  Chanc.  195. 
Kennedy  v,KingsUmt  2  J.  &  W.  431. 

The  Master  of  the  Rolls. — This  case 
is  one  in  which  a  bill  was  filed  by  Grieveson 
as  the  legal  personal  representative  of  Bar- 
bara, his  deceased  wife,  who  was  one  of 


TRINlWTEttM,  18»7. 


HCS 


dte  daughters  of  the  testator,  John  Carr, 
against  various  persons  claiming  to  be 
interested  in  the  testator's  estate,  and  it  is 
prayed,  &c.  It  having  been  ascertained, 
by  a  reference  to  the  Master,  what  children 
the  testator  had,  and  who  now  represent 
theniy  and  also  what  assignments  had  been 
made,  the  case  came  on  to  be  heard  for 
further  directions,  and  the  principal  ques- 
tion is,  on  the  construction  of  the  will  and 
codicil.  The  will  was  dated  the  16th  of 
November  1795,  and  on  the  25th  of  the 
same  month  he  made  a  codicil  —  [His 
Lordship  stated  them  J.  On  the  construc- 
tion of  this  document,  I  think  the  wife 
took  a  life  interest,  with  power  to  sell  the 
real  estate  with  the  assistance  of  the  trus- 
tees, and  to  distribute  the  money  arising 
from  the  sale  of  the  real  and  leasehold 
estate  among  the  children,  and  that  the 
power  was  conferred^  in  words  so  impera- 
tive, as  made  it  the  duty  of  the  widow  to 
execute  the  power,  and,  at  the  same  time, 
in  terms  which,  by  implication,  gives  the 
money  to  the  children;  and  I  am  there- 
fore of  opinion,  that  she  was  in  the  nature 
of  a  trustee  for  the  children,  and,  subject  to 
any  appointment  she  made,  the  children 
were  to  take  it  in  equal  shares.  She  sur- 
vived them  all,  and  died  without  making 
any  appointment,  and  I  am  of  opinion,  that 
her  will,  made  afler  their  deaths,  and 
partly  to  give  interests  to  the  grandchildren, 
was  not  a  due  execution  of  the  power.  I 
think  that  the  direction  to  sell  operated  as 
a  conversion  of  the  real  estate,  and  the 
children  became  entitled  to  take  the  money 
as  personalty. 


DOUN6SWORTH  V,  BLAIR. 


M.R.     ) 
June  28;   > 

Aug.  9.  y 

Deed — Covenant  to  stand  seised — Con^' 
struction. 

F.  L,  B,  was  seised  of  some  stables  in 
Cleveland  Mews^  and  a  house  in  King  Slreet, 
and  was  possessed  of  a  leasehold  house  in 
Grotvenor  Place ;  by  indentures  of  lease  and 
release^  after  reciting  his  title  to  the  free^ 
hold  in  Cleveland  Mems^  and  the  leasehold  in 
Grosvenor  Place,  and  that  he  had  proposed 
tO' assign  over  his  interest  in  the  aforesaid 
premises,  and  in  such  other  property  in  Great 


Brkam,  real  or  personal,  as  he  might  then 
have,  for  the  benefit  of  his  sisters,  K  L.  B, 
panted  and  released  the  stables  to  R*  B. 
in  fee,  upon  the  trusts  after  mentioned; 
and  he  assigned  the  leasehold  house,  **  and 
all  other  the  property  sitttate  in  Great  Bri" 
Udn,  whether  real  or  personal,**  to  which  he 
might  be  then  entitled',  upon  trust  for  the 
grantor*s  three  sitters.  The  property  in 
King  Street  was  not  specifically  mentioned  in 
either  the  lease  or  release,  nor  in  the  recitals : 
^Held,  that  the  King  Street  property  did 
not  pass  by  the  general  words  in  the  deed, 

K,  B,  being  a  stranger  in  blood  to  F,  L,  B, 
quaere,  whether  the  release  could  operate  as 
a  covenant  to  stand  seised  to  uses. 

In  the  month  of  December  1815,  Ed- 
mund Burman,  since  deceased,  J.  Farmer 
and  Elizabeth  his  wife,  Catherine  Burman, 
now  Catherine  Blair,  the  wife  of  Robert 
Blair,  Major  Burman,  since  deceased, 
and  Sarah  Burman,  since  deceased,  were 
seised  in  fee,  as  tenants  in  common  of  a 
house  in  King  Street.  Major  Blh-man  was 
in  India,  and  the  other  persons  interested 
being  here,  contracted  to  sell  the  house  to 
Richard  Harrison,  for  the  sum  of  2,300/., 
and  they  conveyed  their  interest  to  Richard 
Harrison,  on  payment  to  them  of  their 
respective  shares  of  the  purchase- money. 
Major  Burman's  share  amounted  to  164/. 
6«.,  and  as  he,  being  in  India,  could  not  join 
in  the  conveyance,  that  sum  was  set  apart 
and  invested  for  him.  There  was  no  proof 
that  Major  Burman  ever  authorized  or 
accepted  the  contract;  but  about  twelve 
years  afterwards  he  executed  certain  in^ 
dentures  of  lease  and  release,  dated  the  21st 
and  22nd  of  October  1 827,  which  were  made 
between  Major  Burman,  of  the  one  part,  and 
Robert  Blair,  of  the  other  part,  and  after 
reciting  that  Major  Burman  was  entitled, 
amongst  other  things,  to  an  undivided 
share  of  and  in  certain  stables  in  Cleveland 
Mews;  that  he  was  also  entitled  to  one 
undivided  flflh  part  of  the  residue  yet  to 
come  and  unexpired  of  a  term  of  years, 
of  and  in  a  house,  No.  1 ,  Lower  Grosvenor 
Place ;  and  that  he  had  *'  proposed  to  as- 
sign over  all  his  interest  in  the  aforesaid 
premises,  and  in  such  other  property  si- 
tuate in  Great  Britain  and  Ireland,  or  any 
part  thereof,  whether  real  or  personal,  as 
he   might,  at  the  time  of  the  executioik 
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(thereof,  be  en^tled  tOi  for  the  l^enefic  of 
bis  sisters,  Catlieriiie«  tbe  wife  of  the  said 
Robert  Blair,  Sarah«  the  wife  of  John  Far- 
merj  and  Eliza,  the  wife  of  James  Fanner, 
and  had  proposed  to  assign  all  such  his 
right  and   interest  aforesaid  to  the  said 
Robert  Blair,  his  heirs,  executors,  admi« 
nistratoiiSf  and  assigns,  upon  trust,  for  the 
sole  and  separate  use  of  the  said  Catherine 
Blair,  Sarah  Farmer,  aad  Elisa  Farmer, 
and  their  respective  heirs,  executors,  ad- 
tsinistrators,  and  assigns,  as  tenants  in 
common,  and  not  as  joint  tenants ;  it  was 
witnessed,  that  in  consideration  of  his  na- 
tural love  and  affection  for  his  said  sis- 
ters, and  of  10#.  to  him  paid  by  Robert 
Blair,  he.  Major  Burman,  did  grant,  bar- 
gain, sell,  alien,  release,  and  confirm  to 
the  said  Robert  Blair  (in  his  actual  pos- 
session then  being  by  virtue  of  a  bargain 
and  sale,  &c.,)  and  to  his  heirs,  all  that 
one  .undivided   share  of  and   in    certaia 
stables    in  Cleveland  Mews»  situated  in 
the   parish   of  Sl   James;    to  have  and 
to   hold  ibe  same    to    the  said  Robert 
Blair,  his  heirs  and  ass^s,  to  the  only 
proper  use  and  behoof  of  the  said  Robert 
Blair,  his  heirs  and  ass^ns  for  ever,  but 
upon  the  trusts  thereinafter  mentioned ; 
and    for    the    oonsideratioos    aforesaid. 
Major  Burman  did  thereby  also  grant, 
bargain,  sell,   transfer,  and  assign   unto 
the  said  Robert  Blak,  his  executorsj  ad- 
ministrators, and  assigns,  all  that  one  un- 
divided fifth  part  of  the  resfdue  yet  to 
come  and  unexpired  of  a  term -of  years,  of 
and  in  a  house.  No.  1,  Lower  Grosvenor 
Place,  and  ail  other  the  property  situate  in 
Great  Britain  or  Ireland,   or  any  part 
thereof,- whether  real  or  personal,  to  which 
the  said  Francis  L.  Burman  might  be  en- 
titled at  the  time  of  the  execution  thereof, 
upon  trust  and  confidence  that  the  said 
Robert  Blair,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  should  stand  pos- 
aessed  thereof,  upon  trust,  to  pay  the  rent, 
interest,  dividends,  or  annual  produce  aris- 
ii^  from  the  sale  thereof,  or  of  any  part  or 
parts  thereof,  after  defraying  all  expenses 
relative  thereto,  unto  and  equally  between 
and  amongst    the   said   Catherine   Blair, 
Sarah  Farmer,  and  Eliaa  Farmer,  and  their 
respective  assigns.     And  it  was  thereby 
dedared,  that  K.  Blair's  receipts  should  be 
good  dischatges.      And  Mi^or  Bimnan 


thereby  authoriaed  RoiierX  Bhur,  bia  beicst 
executcnrs,  and  adminiatrators,  to  selU  either 
by  public  aucticm  or  private  contract,  all 
or  any  part  or  parts  of  the  premises  afore* 
said ;  and  in  the  meantime  to  let,  repair, 
and  manase  the  same,  and  to  execute  and 
deliver  lul  deeds,  conveyances,  agree«> 
ments,  or  writings,  which  might  be  necesr 
sary,  without  the  concurrence  or  approba- 
tion of  the  said  Catherine  Blair,  Sami^ 
Farmer,  and  Eliaa  Farmer,  or  their  as* 
signs,  or  of  him.  Major  .Barman»his  heirs 
or  assigns. 

In  the  lease  for  a  year,  the  only  de-" 
scription  of  the  property  was  this : — "  All 
that  undivided  share  of  and  in  certain  sta- 
bles in  Cleveland  Mews,  near  King  Street, 
in  the  parish  of  St.  James,  in  the  city  of 
Westminster,  now  in  the  tenure,  &c.,  and 
all  appurtenances  whatsoever."  The  bouse 
in  King  Street,  Westminster,  was  not  there* 
fore  specifically  mentioned  in  the  lease  or 
release.  Major  Burman  died  in  the  year 
1831 J  having  made  a  will,  attested  by  two 
witnesses  only,  and  he  left  the  defendantt 
Edward  John  Burmai^  an  infant  bis  ne- 
phew and  heir-at-law. 

The  bill  was  filed  by  the  personal  re- 
presentatives of  Sarah  Farmer  and  Elisa 
Farmer,  ithe  deceased  sisters  of  Major 
Burman,  and  by  parties  interested  under 
the  will  of  the  purchaser  of  the  bouse  in 
King  Street,  against  Robert  Blair  and  Ca* 
theriae  his  wife,  the  surviving  sister  of 
Major  Burman*  and  against  his  heir-at* 
law;  and  it  prayed  that  the  heir-at-law 
might  be  declared  a  trustee  of  the  1^^ 
estate  of  Major  Burman's  interest  in  thf 
house  in  King  Street,  for  the  sisters  of 
Major  Burman,  and  might  be  decreed  to 
convey  the  same,  on  payment  of  the  abare 
of  the  purchase  money,  with  the  accumu- 
lations. 

Mr.  Pemberton  and  Mr.  Thompson^  for 
the  plaintiffs,  contended,  that  Major  Burman 
must  be  presumed  to  have  acquiesced  in 
the  sale  of  the  property.  That  the  pro- 
perty in  King  Street  was  included  in  the 
general  description  of  "all  other  propertyj 
real  or  personal,"  and  that  althongh  the 
King  Street  property  was  ^ot  comprised 
in  the  lease  for  a  year,  yet  the  deed  oC 
1 82  7  operated  as  a  covenant  to  stand  seised 
to  the  use  of  the  sisters  of  Miyopr  B.  They 
cited  2  RM.  Ahr.  784,  pi.  8. 
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Mr,  Rvdailj  for  the  defendant  Blair. 

Mr.  Spurrier^  for  £.  J.  Burnian,  the 
infant  heir. — Acquiescence  is  not  sufficient 
to  constitute  a  contract  for  the  sale  of  this 
property ;  there  must  he  a  contract  in  writ- 
ing signed  hy  the  party  himself.  It  is 
dear  that  there  was  no  intention  to  convey 
the  property  in  King  Street  hy  the  deed 
of  182!7.  It  is  not  descrihed  in  the  reci- 
tals,  nor  in  the  lease  for  a  year,  nor  in  the 
description  of  the  freehold  property ;  the 
words,  all  other  property,  relate  only  to  the 
property  assigned,  namely,  the  personalty. 
The  deed  cannot  operate  as  a  covenant  to 
stand  seised,  for  Blair  was  a  stranger  in 
hlood  to  the  grantor,  the  relationship  be- 
tween Major  B.  and  the  cestuis  que  t^-ust, 
his  sisters,  is  not  a  sufficient  consideration 
to  raise  a  use  on  a  covenant  to  stand  seised 
entered  into  with  a  stranger — German  v. 
Risley{l),  in  which  the  point  was  de- 
cided (2). 

Mr.  Pemberion,  in  reply  • 

The  Master  of  the  Rolls. — The  ques- 
tion in  this  cause  is,  whether  the  infant  de- 
fendant, Edmund  John  Burman,  who  is  the 
heir-at-law  of  Major  Burman,  deceased,  is 
a  trustee  of  a  freehold  house  situated 
in  King  Street,  for  the  persons  entitled 
under  the  will  of  Richard  Harrison,  de- 
ceased.— [His  Lordship  stated  the  case.] 
Under  these  circumstances  the  single  ques- 
tion in  the  cause  is,  whether  the  indentures 
of  lease  and  release  can  be  considered 
such  a  conveyance,  as  that  Mr.  Blair  is  to 
stand  seised  of  the  house,  in  trust  for  his 
sisters ;  and  from  the  words  of  this  inden- 
ture, I  am  of  opinion  that  they  cannot.  An 
indenture,  which  is  intended  to  be  an  in- 
denture of  release,  but  cannot  operate  as 
such,  may,  when  there  is  a  proper  consider- 
ation, be  construed  as  a  covenant  to  stand 
seised ;  but  when  the  question  is,  whether 
it  is  to  take  effect  as  a  covenant  to  stand 
seised  of  a  particular  property,  it  is  to  be 
seen,  whether  the  words  are  such  as  clearly 
to  a£fect  that  particular  property.     In^is 

(1)  Sir  W.  Jones'f  Rep.  418. 

(t)  Tfaii  point  was  distioctly  decided  in  the  re- 
c«Bt  caee  of  Lewis  v.  Davies,  6  Law  J.  Rep.  (n.s.) 
£zcli.  176,  where  the  Coort  held,  that  a  grant  to 
atrsBgen  to  the  uae  of  a  relati?e  of  the  requisite 
dagree  of  kindred,  might  operate  aa  a  covenant  to 
stand  seised  to  the  oae  of  sacb  relathre. 

Mbw  SsRies,  VI^— Chano. 


case,  the  property  in  question  is  not  fn- 
cluded  in  the  deed,  unless  it;  be  within  the 
words,  by  which  he  disposed  of  *'  all  the 
other  property  situate  in  Great  Britain  and 
Ireland,  or  any  part  thereof,  whether  real 
or  personal,  to  which  he  was  entitled"  at 
the  time  of  executing  the  deed. 

Now,  it  appears  from  the  deed,  that 
Major  Burman  knew  what  he  was  entitled 
to,  and  that  he  intended  to  dispose  of  both 
freehold  and  leasehold  estates,  and  the 
two  sets  of  property  are  disposed  of  by 
distinct  words.  The  freehold  is  particu- 
larly described,  and  is  conveyed  to  Robert 
Blair,  his  heirs,  and  aligns ;  and  no  ge- 
neral words  are  used  in  the  description,  so 
as  to  shew  a  disposition  to  dispose  of  more 
than  the  particular  description  extends 
to.  After  this  the  trusts  are  declared, 
and  in  declaring  them  it  is  declared, 
"  that  the  said  Robert  Blair,  his  heirs  and 
assigns,  shall  stand  possessed  thereof,", 
on  the  particular  trusts,  &c. ;  and  on  subse- 
quent occasions,  when  the  trustees  are 
named,  the  heirs  and  executors  are  also 
nientioned ;  but  I  am  of  opinion  that  the 
words  **  heirs  and  executors"  must  be 
takeUf  reddendo  singula  singulis,  with  re- 
ference to  the  property  before  described ; 
and  that  in  the  way  the  deed  is  framed,  the 
general  words  do  not  comprise  freehold,  but 
leasehold  or  other  personal  estates;  and 
under  these  circumstances  the  bill  must 
be  dismissed,  with  costs,  against  the  heir, 
but  without  costs  as  against  the  other  de- 
fendants. 


y  28.  J 


SMALLWOOD  V.  COTTY. 


M. 

May 

Vendor  and  Purchaser — Costs, 


I'o  a  bill  by  a  vendor  for  the  specific 
performance  of  a  contract  for  the  sale  of 
property,  the  defendant  raised  three  objec- 
tions,  and,  at  the  hearing,  faiUd  in  two;  the 
usual  reference  was  made  to  inquire  if  the 
plaintiffs  could  make  a  good  title : — Heldf 
that  the  defendant  ought  to  pay  so  much  of 
the  costs  of  the  suit  as  had  been  occasioned 
by  his  unsuccessful  objections. 

This  was  a  bill  filed  by  the  vendor  for  the 
specific  performance  of  a  contract  for  the 
sale  of  a  small  property.   U'he  defence  set 
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up  was,  first,  that  there  was  no  valid  con* 
tract  for  the  purchase  ;*^8econdly,  misre- 
presentation ;  and,  thirdly,  he  objected  to 
the  vendor's  title. 

At  the  hearing,  the  defendant  failed  in 
the  two  first  objections. 

Mr.  Pemherion  and  Mr,  Keene^  for  the 
plaintiff. 

ilfr.  Tnmey^  contrik,  submitted  to  the 
usual  reference  to  the  Master. 

The  Master  of  the  Rolls  made  the 
usual  reference  to  the  Master  as  to  the  title 
of  the  plaintifT,  and  directed  the  defendant 
to  pay  the  costs  of  so  much  of  the  suit  as 
had  been  occasioned  by  the  two  unsuccess- 
ful objections  raised  by  him. 


..} 


BUaOESS  V.  THOMPSOK. 


M.R. 
May  %^ ;  June 

Practice.— Uth  Order  (1831). 

The  plaintiff^  undertook  to  set  donm  tUe 
eausefor  hearings  and  serve  a  subpoena  to 
kear  judgment  in  Easter  term  : — Held,  thai 
it  was  not  sn^jicient  for  him  to  serve  the  suIh 
poena  m  Easter  term ;  but  that  he  was  hound 
to  serve  it  sufficiently  early  to  allow  time  for 
the  return  of  the  subpoena  to  hear  judgment^ 
before  the  day  appointed  for  hearmg  in 
Easter  term. 

The  defendant,  before  replication,  hav- 
ing moved  to  dismiss  the  plaintiBTs  bill,  for 
want  of  prosecution,  the  plaintiflT,  on  the 
22nd  of  June  18^6,  undertook  to  speed 
the  cause ;  by  the  terms  of  the  order  he 
undertook  "  to  give  rules  to  produce  wit- 
nesses, and  pass  publication  in  Hilary  term, 
(1 837,)  and  set  the  cause  down  for  hearing, 
and  serve  subpoenas  to  hear  judgment  in  the 
next  following  termt  and  in  default  thereof, 
it  was  ordered,  that  the  plaintiff's  bill 
should  stand  dismissed." 

On  the  8th  of  May,  (the  last  day  of 
Easter  term,)  the  defendant's  clerk  in  court 
was  served  with  subpcenas  to  hear  judg- 
ment, whereby  the  defendant  was  com- 
manded to  appear  before  the  Lord  Chan- 
cellor, on  the  24th  of  May  (Trinity  term) 
next,  or  whenever  thereafter  the  said  cause 
should  come  on  for  bearing,  and  to  receive 
and  abide  such  judgment  and  decree  as 


should  then  and  there  be  made  and  pro- 
nounced. 

Mr.  James  Parker  now  moved  to  dis- 
miss the  bill,  on  the  ground,  that  the  sub- 
poena to  hear  judgment  was  not  returnable 
m  Easter  term,  but  in  Trinity  term. 

Mr.  Pemberton,  contr^,  contended,  that 
the  plaintiff  had  complied  with  the  terms 
of  his  undertaking,  and  had  served  the 
subpoena  to  hear  judgment  in  Easter  term, 
which  was  the  following  term  to  Hilary ; 
he  referred  also  to  the  terms  of  the  17th 
order,  by  which  the  plaintiff  need  only  set 
down  the  cause  for  hearing,  and  serve  the 
subpoena  to  hear  judgment  in  the  third 
term  afVer  obtaining  the  commission. 

May  22. — The  Master  ov  the  RolIs 
said,  there  appeared  an  ambiguity  as  to 
the  terms  of  the  undertaking  aiui  the  17th 
order,  (1831);  and  he  could  not,  there- 
fore, order  the  bill  to  be  dismissed ;  but 
he  would  inquire  as  to  what  was  under- 
stood to  be  the  practice. 

June  1. — The  Master  or  the  Rolls 
said,  he  had  made  inquiries,  ahd  found 
that  there  was  no  doubt  of  the  practice 
as  understood  by  the  solicitors  and  the 
officers  of  the  court.  It  was,  that  a  cause 
"^  should  be  set  down  for  such  a  day,  pre- 
vious to  the  day  appointed  for  hearing,  as 
to  allow  time  to  return  the  subpoena  to 
hear  judgment ;  and  as  the  plaiatiff  had 
failed  in  his  undertaking,  he  was  to  pay 
the  costs. 

Nate, — The  sobposna  to  bear  jadgmaBt  most  be 
retomable  three  days  before  tbe  day  appointed  for 
the  beariB|f,  and  it  oinst  be  eenred  foitrteeii  days 
clear  prenona  to  the  hearing,  in  a  conntiy  oattm, 
and  ten  daya  in  a  town  cau8e.~Smii4'i  Prag,  5Q6k 

The  difSenUy  in  this  case  aroae  from  the  erroneoita 
way  in  which  the  undertaking  to  apeed  had  been 
drawn  np.  See  the  note  to  Garden  v.  Manning, 
mM,  p.  86. 


M.R.       J 

L.C.       >  Ex  parte  oartside. 

June  3.    y 

Investment — Private  Act. 

By  a  private  act^  money  was  directed  io 
he  laid  out  m  the  purchase  of  freehold  lande^ 
tenements,  or  hereditaments^  and  the  fee-- 
simple  and  inheritance  thereof  which  migkl 
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be  apprwed  hy  this  Court : — tteH^st,  tkiu 
ike  purchase  of  a  fixed  renUcharge  was  not 
a  proper  investment ;  and^  secondTvj  that  the 
purchase  of  a  freehold  estate,  suiject  to  a 
term  of  1,000  years,  at  a  fixed  rent,  was 
etputUy  ohfectumaUe. 

By  a  private  act  of  parliament,  au- 
thority waa  given  to  sell  certain  settled 
estates,  and  it  was  thereby  directed,  "that 
the  purchase-money  should  be  laid  out 
in  the  purchase  of  freehold  lands,  tene- 
ipents,  or  hereditaments,  and  the  fee-simple 
and  inheritance  thereof,  which  might  be 
approved  of  by  the  Court  of  Chancery  ;" 
and  the  same  were  directed  to  be  held  upon 
the  same  trusts  as  those  declared  by  the 
will.  The  property  was  sold,  and  the 
money  paid  into  court.  The  parties  par« 
tially  interested  presented  a  petition  to  the 
Master  of  the  Rolls,  stating,  that  a  contract 
had  been  made  for  the  purchase,  out  of  the 
produce  of  the  sale,  of  a  rent-charge  or 
sum  of  75/.,  issuing  out  of  certain  free«- 
holds,  and  praying  a  reference  to  the 
Master  to  inquire  into  the  propriety  of  the 
intended  purchase. 

The  Master  of  thb  Rolls  refused  the 
reference,  on  the  ground,  that  the  rent* 
charge  being  a  fixed  sum,  incapable  of  im- 
provement in  value,  the  Court  could  never 
consider  it  a  proper  investment  under  the 
act. 

The  petitioners  amended  their  petition, 
by  stating  the  contract  to  be  for  die  pur* 
dase  at  the  sum  of  1,500/.,  of  the  fee- 
single  and  inheritance  of  and  in  all  that 
dose,  &c.,  which  said  premises  were  by 
an  indenture  of  lease,  bearing  date  Octo- 
ber 1836,  and  made  between,  &c.,  demis- 
ed to  E.  Hibbert,  his  executors,  adminis- 
trators, and  assigns,  for  the  term  of  1,000 
years,  subject  to  a  yearly  rent-charge  of  75/. 

The  case  now  came  on  before  the  Lord 
Chancellor. 

Mr.  Wilbraham,  in  support  of  the  peti- 
tion, stated,  that  although  this  property 
would  not  increase  in  value,  yet,  on  the 
other  hand,  it  was  not  liable  to  a  deprecia- 
tion. 

The  Loan  Cbarcbllor  considered  the 
purchase  now  proposed  to  be  the  same  in 
substance  as  that  stated  in  the  petition  at 
the  Rolls,  and  said,  he  could  not  consider 


it  a  judicious  exercise  of  the  discretion  of 
the  Court  under  the  act,  to  purchase  an 
estate  subject  to  a  term  of  1,000  years,  at 
a  fixed  rent ;  and  his  Lordship  refused  a 
reference  to  the  Master. 


> 


THOMAS  17.  DBBIKO. 


M.R. 

April  7 ;    . 
June  9.    3 

Vendor  and  Purchaser — Contract — Spe^ 
cific  Performance-^Power  of  Sale,  Cou* 
struction  of. 

An  estate  was  Umited  to  A.  for  Ufe,  wkh* 
out  impeachment  of  waste,  with  remainder  to 
his  first  and  other  sons  in  tail,  with  an  ulft- 
mate  limitation  to  A,  in  fee.  A,  acting  as 
the  absokUe  owner,  contracted  with  B.for  the 
sale  of  the  fee  of  the  estate,  hut  being  unable 
to  perform  the  contract, — Held,  that  B,  was 
not  entitled  to  a  specijSc  performance  thereof 
to  the  extent  of  A*s  interest  in  the  property^ 
with  a  compensation. 

By  a  settlement,  it  was  declared,  that  it 
should  be  lawfdfoT  the  trustees,  at  the  re* 
auest,  and  by  the  direction  of  the  tenant  for 
life,  to  sell  the  property : — Held,  that  the 
trustees  had  a  discretum,  over  which  the 
Court  had  no  controul, 

A  binding  contract  may  be  entered  into  for 
the  iale  of  an  estate,  although  the  correspon" 
dence  which  consUtutes  the  contract  refers  to 
the  future  execution  of  a  mare  formal  agree' 
mint. 

In  June  1884,  an  advertisement  appeared 
in  the  Maidstone  Journal,  offering  for  sale, 
by  private  contract,  an  estate  about  three 
miles  from  Maidstone,  and  referring,  for 
fbrther  particulars,  to  solicitors  in  London, 
who  were  concerned  for  Sir  E.  Bering. 
The  consequence  of  that  advertisement 
was  an  application,  which  was  made  by 
Mr.  Wise,  then  the  agent  of  the  plaintiff 
to  Mr.  Bacon,  the  agent  of  Sir  Kdward 
Bering.  That  communication  was  men- 
tioned to  Sir  Edward  Bering,  who,  con- 
ducting himself  as  the  absolute  owner, 
entered  into  a  correspondence  with  Mr. 
Wise,  as  agent  for  the  plaintiff,  for  the  sale 
of  the  estate  in  question.  After  some 
correspondence  as  to  the  price,  Mr.  Wise, 
on  the  S2th  of  July  1884,  wrote  to  Sir  Ed- 
ward as  follows : — **  I  have  called  on  my 
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friend  this  day,  and  made  your  offer,  and 
wished  he  would  accede  to  it,  as  I  should 
then  have  been  able  to  make  something 
out  of  the  purchase,  as  I  think  the  measur- 
ing and  valuing  of  the  timber  would  cost 
more  than  501. ;  but,  he  said,  he  was  de- 
termined only  to  have  one  sum  to  pay,  and, 
as  he  was  a  willing  purchaser,  he  would 
make  you  another  offer  before  he  leaves 
England,  and  that  should  be  a  final  one, 
and  he  wished  me  to  say,  he  will  give 
18,000/.  for  the  estate,  timber,  and  all  in- 
cluded, and  he  will  feel  obliged  by  an  im- 
mediate answer,  as  he  wishes  that,  if  you 
should  accept  this  oflfer,  that  the  agree- 
ments may  be  signed  previous  to  his  leav- 
ing home,  and  would  meet  your  solicitor 
in  London  at  an  early  day  to  be  named." 

To  this  letter,  Sir  Edward  replied  as 
follows : — "  In  answer  to  your  letter  of 
yesterday,  you  may  inform  your  friend, 
that  although  I  am  aware  the  sum  he  has 
offered  is  below  the  value  of  the  property, 
I  have  nevertheless  made  up  my  mind  to 
accept  his  offer.  I  have  this  day  written 
to  my  solicitor,  Mr.  Bloxam,  New  Boswell- 
court,  Lincoln's-inn,  to  say,  I  have  agreed 
to  accept  18,000/.  for  the  whole,  and  he 
will  draw  up  an  agreement  immediately. 
I  told  him  Mr.  Thomas  would  probably 
call  on  him  early  this  week.  I  go  up  to- 
morrow, and  shalV  return  on  Thursday ; 
although  I  have  sold  this  property  for  con- 
siderably less  than  I  intended,  I  have  to 
thank  you  for  having  mentioned  it  to  Mr. 
Thomas." 

A  formal  agreement  was  afterwards  pre- 
pared by  the  vendor's  solicitors,  a  draft  of 
which  was  sent  in  September,  commencing 
thus:  '*An  agreement  between  Sir  Edward 
Dering  (so  far  as  he  can,  under  the  set- 
tlement made  upon  his  marriage,  but 
not  further  or  otherwise.)"  This  first  inti- 
mated to  the  plaintiff  that  the  property  was 
affected  by  a  settlement,  and  objections 
having  been  raised  to  the  terms  of  die  con- 
tract, it  turned  out  that,  by  the  settlement 
made  on  the  marriage  of  the  defendant, 
Sir  Edward  Dering,  in  1832,  the  property, 
which  was  the  subject  of  the  suit,  was 
settled  on  Sir  Edward  for  life,  without 
impeachment  of  waste,  with  remainder 
to  the  first  and  other  sons  of  the  mar- 
riage in  tail  male;  and,  in  de&ult  of 
such  issue,  to  the  use  of  Uie  defendant  Sir 


Edward,  his  heirs  and  assigns  for  ever.  A 
jointure  of  1,200/.  a  year  was  secured  to 
Lady  Dering,  and  the  settlement  contained 
a  power  of  sale  and  exchange,  by  which  it 
was  declared,  "  that  it  should  be  lawful 
for  the  said  Cholmeley  Dering  and  Sir  W. 
Geary  (the  trustees),  and  the  survivor  of 
them,  or  the  executors  or  administrators 
of  such  survivor,  at  any  time  or  timet 
thereafter,  at  the  request  and  by  the  di- 
rection of  Sir  Edward  during  his  liife,  and 
after  his  decease,  and  during  the  minority 
of  the  person,  who,  for  the  time  being, 
should,  under  or  by  virtue  of  the  limita- 
tions thereinbefore  contained,  be  tenant  in 
tail  male  in  possession,  or  actually  entitled 
to  the  receipt  of  the  rents,  issues,  and  pro- 
fits of  the  manors,  hereditaments,  and  pre- 
mises intended  to  be  thereby  limited  in 
strict  settlement,  at  the  request  and  by  the 
direction  of  his  guardian  or  guardians, 
such  request  and  direction  to  be  testified 
by  some  deed  or  writing,  to  be  sealed  and 
delivered  by  the  person  or  persons  whoee 
request  and  direction  was,  for  the  time 
being,  made  necessary  (in  the  presence  of^ 
and  to  be  attested  by  two  or  more  credible 
witnesses),  to  dispose  of  and  convey, 
either  by  way  of  absolute  sale,  or  in  ex- 
change for  or  in  lieu  of  other  manors,  lands, 
and  hereditaments,  to  be  situate  aome- 
where  in  England,  all  or  any  part  of  the 
said  manors,  hereditaments,  and  premises 
intended  to  be  thereby  limited  in  strict 
settlement,  and  the  inheritance  thereof  in 
fee  simile,  to  any  person  or  persons 
whomsoever,  and  for  such  price  or  prio^ 
in  money,  or  for  such  equivalent  or  recom- 
pense in  lands  and  hereditaments,  as  to  the 
said  Cholmeley  Dering  and  Sir  William 
Geary,  and  the  survivor  of  them,  and  the 
executors  or  administrators  of  auch  survi- 
vor, should  seem  reasonable;"  and  power 
was  given  to  them  to  revoke  the  old  uses, 
and  declare  new  ones. 

There  was  male  issue  of  the  marriage. 
The  defendant  refused  to  complete  the  con- 
tract, on  the  ground,  that  the  trustees  de- 
clined concurring  therein;  and  this  bill  was 
filed  by  the  purchaser  to  compel  a  specific 
performance. 

A  plea,  filed  by  the  defendant  to  the 
bill,  was  overruled;  see  4  Lam  J,  (n.s.) 
Chanc.  149 ;  and  the  cause  now  came  on  for 
hearing. 
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It  was  alleged  in  the  bill,  that  the  trus- 
tees had  concurred  in  the  sale ;  hut  by 
their  answer,  they  denied  that  they  had 
concurred,  and  declined  to  concur  in  such 
sale. 

Mr,  Pemberton,  Mr.  Kenyon  Parker ^  and 
Mr.  Dvfppa^  for  the  plaintiff^  contended, 
that  the  letter  constituted  a  binding  con- 
tract— Kennedy  v.  Lee{l)\  that  the  trus- 
tees had  authorized  or  acquiesced  in  the 
sale,  and  that  they  could  not  now  withhold 
their  concurrence  in  its  completion ;  that 
under  the  power  of  sale,  the  trustees  were 
bound,  on  the  request  of  the  tenant  for 
life,  to  sell ;  and  that  Sir  £.  Dering  ought 
to  be  decreed  to  make  the  necessary  re- 
quest to  the  trustees  for  that  purpose,  or 
if  the  trustees  were  not  bound  to  join  in 
the  completion  of  the  contract,  then  the 
plaintiff  was  entitled  to  have  a  partial  ex- 
ecution of  the  contract,  to  the  extent  to 
which  Sir  Edward  Dering  was  able  to  per- 
form it,  and  with  a  proportionate  reduction 
in  the  purchase-money. 

Mortlock  V.  Buller,  10  Ves.  316. 
Neale  v.  Mackenzie,  1  Keene,  474. 

Mr.  Kmderdey  and  Mr.  O.  Richards, 
for  Sir  E.  Dering,  contended,  that  there 
could  be  no  6nal  or  conclusive  contract, 
where  something  else  was  to  be  done: 
here,  a  subsequent  agreement  was  to  be 
prepared,  the  terms  of  which  were  even 
afterwards  under  discussion,  and  conse- 
quently there  was  no  binding  contract  for 
sale.  The  trustees,  they  contended,  had 
not  concurred  in  the  sale,  they  had  a  duty 
to  perform  towards  all  persons  interested 
under  the  settlement ;  that  in  the  exercise 
of  a  sound  discretion,  they  thought  it  in- 
expedient to  complete  this  sale,  and  that 
it  was  impossible,  in  the  absence  of  the 
infant  son  of  Sir  Edward  Dering,  and  the 
other  persons  interested  in  the  estate,  to 
compel  the  trustees  to  join  in  a  sale  which 
they  considered  detrimental  to  those  in 
remainder.  They  urged,  that  no  partial  ex- 
ecution of  the  contract  could  be  decreed 
in  this  suit,  as  the  bill  did  not  pray  it : 
that  it  would  be  quite  impossible  to  ascer- 
tain the  value  of  the  interest  of  Sir  Edward 
Dering,  which  was  not  capable  of  calcula- 
tion ;  for  how  could  the  chance  of  there 
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being  no  issue  attaining  twenty-one,  or 
-that  such  issue  would  not  bar  the  entail, 
be  calculated  ?  By  what  calculation  could 
the  exemption  from  impeachment  of  waste 
be  ascertained  ?  Again,  the  partial  exe- 
cution of  the  contract  could  not  be  the 
performance  of  the  agreement,  said  to  have 
been  entered  into,  but  a  new  agreement 
framed  by  the  Court.  If  the  trustees  had 
acted  fraudulently,  the  Court  might  inters 
fere  with  their  discretion ;  but,  even  then 
it  would  not  take  it  away  entirely,  but  com- 
mit such  discretion  to  some  one  else.  That 
the  plaintiff  had  his  remedy  a>  law,  in  da- 
mages, if  he  had  suffered  any  injury.  They 
cited — 

Crop  V.  Norton,  2  Atk.  74. 

Bennett  College  v.  Carey,  8  Bro.  C.C. 
390. 

King  V.  King,  1  Myl.  &  K.  442. 

J  gar  V.  Macklew,  2  Sim.  &  Stu.  418; 

Wheatley  v.  Slade,  4  Sim.  126. 

Hill  V.  Byckley,  17  Ves.  394. 

Mr.  Barber  and  Mr.  G.  Turner,  for  the 
surviving  trustee,  one  having  died  in  the 
progress  of  the  suit. — The  trustees  posi- 
tively deny  that  they  authorized  or  acqui- 
esced in  the  sale.  For  what  purpose  then, 
was  the  power  of  sale  given  to  the  trustees, 
if  they  were  to  have  no  discretion  ?  In  the 
exercise  of  their  discretion,  they  do  not 
think  it  for  the  interest  of  the  cestui  que 
trust  that  the  contract  should  be  completed. 
A  partial  execution  of  a  contract,  though 
sometimes  decreed,  is  always  in  the  discre- 
tion of  the  Court.  The  Court  will  not 
make  such  a  decree,  when  it  is  plain  that 
it  will  be  prejudicial  to  persons  who  are 
not  before  the  Court.  If  the  plaintiff  were 
to  take  the  life  estate  without  impeach- 
ment of  waste,  he  would  immediately  cut 
down  the  whole  of  the  timber  on  the  estate : 
what  is  to  prevent  this  injury  to  the  in- 
heritance, and  how  can  that  right  be  valued  ? 
The  power  of  sale  is  the  common  form 
used  in  all  family  settlements,  and  if  the 
plaintiff  succeeds  in  compelling  the  trus- 
tees to  join,  all  the  settled  estates  in  the 
kingdom  will  be  placed  in  the  power  of 
the  tenants  for  life.     They  cited — 

Bristow  V.  Warde,  2  Ves.  jun.  386. 

Greenham  v.  Gibbeson,  10  Bing.  363. 

Bateman  v.  Davis,  3  Mad.  98. 

Mwaters  v.  Birt,  Cro.  Elis.  856. 
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The  Mastxr  of  thb  Rolls. — I  shall 
not  finally  decide  this  case  now,  but  there 
are  some  points  in  it  which  I  may  at  once 
dispose  of.  —  [His  Lordship  stated  the 
letters,  and  continued :]  Now,  I  can  have 
no  hesitation  whatever  in  saying  that,  ac- 
cording to  the  principles  on  which  this 
Court  has  very  often  acted,  there  was,  by 
that  acceptance  of  the  offer  jHreviously 
made  and  referred  to  in  the  former  part  of 
this  correspondence,  a  contract  completed 
between  these  parties.  It  is  very  true, 
that  in  the  two  last  letters  that  were  writ- 
ten, there  was  mention  made  of  an  intended 
formal  contract  to  be  afterwards  drawn 
up ;  but,  I  think  there  have  been  many 
cases  in  this  court,  where  the  correspon- 
dence referred  to  a  formal  contract,  to 
be  afterwards  drawn  up,  in  which,  ne- 
vertheless, the  evidence  of  that  contract 
afforded  by  the  letters,  has  been  considered 
by  the  Court  sufficient  to  act  upon ;  and 
I  think  it  is  so  in  the  present  case.  I  am 
therefore  Jbound  in  this  case,  whatever 
may  be  the  result  of  it,  to  think  that  Sir 
Edward  Dering  was,  on  the  27th  of  July 
1884,  bound  by  the  contract,  to  sell  this 
estate  to  the  present  plaintiff*,  for  the  price 
of  1 8,000^  What  may  be  the  result  of 
that  in  the  cause,  is  a  question  of  very  dif- 
ferent consideration.  This  contract  having 
been  entered  into  by  Sir  Edward  Dering, 
he  was  himself  bound  to  perform  it,  if  he 
eould.  He  could  not  perform  this  contract, 
without  the  concurrence  of  his  trustees  ; 
and  the  trustees  did  not  concur,  as  it  would 
appear.  The  ouestion  then  arises,  whether 
they  are  bound  to  concur.  The  argument 
which  is  used  on  behalf  of  the  plaintiff*,  is 
this,  that  the  circumstances  of  the  case 
are  such,  that  the  Court  must  necessarily 
infer  that  they  authorised  Sir  Edward 
Dering  to  enter  into  this  contract  in  such 
a  manner  as  to  induce  the  Court  to  con- 
sider him  as  their  agent,  for  the  purpose 
of  entering  into  the  contract,  or  that  after- 
wards having  been  apprised  of  the  contract, 
'diey  so  far  acquiesced  in  it,  that  on  that 
ground  he  is  to  be  considered  as  having 
entered  into  it  as  their  agent.  Now,  the 
circumstances  of  this  case  are  somewhat  of 
an  extraordinary  nature,  when  we  consider 
the  relation  betweeh  these  parties.  The 
question  which  I  have  now  to  consider  is, 
whether  there  are  from  the  several  circum* 


stances  I  have  mentioned,  such  grounds  to 
presume  that  Sir  Edward  Dering  had  au- 
thority, as  to  induce  me  to  consider  he 
acted  as  their  agent. — [His  Lordship  ex<> 
amined  the  evidence  on  this  point,  and 
proceeded  :]»-^ertainly,  the  strong  incli- 
nation of  my  opinion  is,  that  there  is 
not  sufficient  ground  for  that  purpose; 
Now,  they  were  to  sell  at  the  request 
or  by  the  direction  of  Sir  Edward  Dering^ 
the  question  then  arises,  with  respect  to 
this  point,  whether  Sir  Edward  Dering 
should  not  be  called  on  to  direct  or  request 
the  trustees  to  do  that  which  they  have 
refused  to  do.  I  think  he  ought  not  to  be 
called  on  to  do.  that,  unless  it  should  ap- 
pear that  the  trustees,  when  called  upon, 
ought  to  comply  with  his  requisition;  and 
then  comes  the  question  on  the  clause  in 
the  settlement,  and  the  duty  or  the  juris- 
diction which  this  Court  may  have  to  in- 
^rfere  with  the  discretion  of  the  trus- 
tees. The  declaration  is — [His  Lordship 
stated  it.]  Now,  without  meaning  to  de- 
termine this  at  the  present  moment,  I  confess 
I  feel  a  strong  inclination  of  opinioui  that 
this  does  give  a  discretion  to  the  trustees, 
to  be  exercised  in  relation  to  all  the  mat- 
ters which  are  comprised  in  the  terms  of 
this  power,  as  to  all  or  any  of  the  estates, 
as  to  disposal  by  way  of  absolute  sale  or 
exchange,  as  to  persons,  prices,  and  every*- 
thing  belonging  to  it ;  and  if  that  should 
turn  out  to  be  what  I  must  adhere  to,  as  the 
construction  to  be  given  to  it,  then  I 
think  this  Court  has  not  properly  the 
power  or  rarisdiction  to  interfere  widi 
the  discretion  which  the  trustees  may 
exercise  on  that  subject.  Supposing  the 
Court  cannot  interfere  with  the  discretion 
of  the  trustees,  and  that  Sir  William 
Geary,  as  the  only  surviving  trustee, 
thinks  fit  to  persevere  in  the  objection  he 
raises  to  the  performance  of  the  contract^ 
there  will  come  the  question,  what  is 
to  be  done  as  regards  the  estate  and  inter- 
est of  Sir  Edward  Dering  !  Now,  I  think 
it  is  the  general  principle  on  which  this 
Court  acts  in  cases  of  specific  perform- 
ances, that  if  a  party  enters  into  a  contract 
to  sell  certain  property,  and  it  turns  out 
afterwards  that  he  is  unable  to  perform 
the  obligation  he  has  contracted  to  the 
whole  extent,  but  that  he  is  able  to  perform 
that  obligation  to  some  certain  extent,  the 
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Goutt  wOl  compel  bim,  to  the  extent  he 
k  able,  to  perform  that  contract*  and  will 
consequently  be  under  the  necessity  of  in* 
quiring  what  abatement  is  to  be  made  in 
respect  of  his  being  unable  to  give  to  the 
purchaser  the  whole  that  he  has  con- 
tracted for.  There  may  be  a  consider- 
able diflSculty  in  determining  the  price; 
the  price,  however,  would  depend,  partly 
on  the  estate  for  life  without  impeach- 
ment of  waste,  and  partly  on  the  value 
of  the  reversion.  The  difficulty,  what- 
ever it  is,  is  a  difficulty  which  will  be 
imposed  on  Sir  Edward  Bering  by  the 
contract  he  has  entered  into;  it  is  his  own 
doing ;  he  was  aware  of  the  settlement,  and 
everything  belonging  to  it,  and  might  have 
mformed  the  party  with  whom  he  was 
dealing  at  the  time;  if,  therefore,  he  is 
exposed  to  a  difficulty  in  that  respect,  he 
has  brought  it  entirely  on  himself.  I  do 
not  think  there  is  any  difficulty  in  compot- 
ing  the  value  of  the  interest  for  life; 
the  price  has  already  been  agreed  on  for 
the  fee;  it  has  been  fixed  at  18,000i.; 
and  the  question  is,  what  portion  of  the 
18,0a0i.  is  to  be  ascribed  to  the  te» 
nancy  for  life  without  impeachment  of 
waste,  and  what  portion  of  it  to  the  ulti- 
mate reversion  in  fee.  As  to  the  tenancy 
for  life  without  impeachment  of  waste,  I 
do  not  think  that  is  a  matter  as  to  whidi 
there  is  any  difficulty  in  computing  it ;  as 
to  the  reversion  in  fee,  it  might  be  a  matter 
of  very  considerable  difficulty;  and,  I 
doubt  extremely,  whether  there  can  be  any 
certain  satisfactory  conclusion  corae  to 
upon  that,  because  it  is  a  reversion  on  the 
failure  of  issue  male  of  the  marriage,  ar- 
riving at  the  age  of  twenty-one.  But  I 
do  not  think  I  ought  to  consider  that  as  a 
matter  so  difficult,  as  to  deprive  the  plain- 
tiff of  that  relief  which  he  is  entitled  to,  of 
having  this  contract  carried  into  execution, 
BO  far  as  it  can  be  executed.  But  on  the 
two  questions,  whether  Sir  Edward  Bering 
is  now  to  be  ordered  to  execute  such  in- 
strument as  the  deed  requires,  for  the  re- 
quest and  direction  of  the  trustees,  and 
whether,  if  that  be  not  the  case,  he  is  to 
perform  this  contract  to  any  and  what  ex- 
tent, I  reserve  my  judgment  till  a  future 
occasion. 

June  9. — Lord  Langdale. — I  have  be- 
fore stated,  that  I  consider  tbe  contract 


oo  Sir  Edward  Bering,  but  not  on 
the  trustees ;  and  it  appears  to  me,  on  the 
true  construction  of  the  settlement  under 
which  the  trustees  hold  the  estate,  they 
have  a  discretion  which  enables  them  to 
refuse  to  concur  in  a  sale  requested  by 
Sir  Edward  Bering ;  and  that,  in  the  ab- 
sence of  any  imputation  on  them,  this 
Court  ought  not  to  interfere  with  that  dis- 
cretion. The  plaintiff,  however,  expressed 
a  desire  to  take  such  interest  as  Sir  Ed- 
ward Bering  alone  could  give  him,  on  hav- 
ing a  proper  abatement  made  of  the  pur- 
chase-money ;  and  the  case  stood  over,  to 
give  me  an  opportunity  of  considering 
whether  this  partial  execution  of  the  con- 
tract could  properly  be  decreed  in  this 
case.  Now,  there  are  certainly  authorities 
to  shew  that  this  Court  has  jurisdiction  to 
compel  a  vendor  who  has  misrepresented  the 
extent  of  his  interest,  to  convey  the  interest 
which  he  really  has,  and  to  make  a  corre- 
sponding abatement  from  the  purchase- 
money.  In  Murtloek  v.  BuUer,  which  was 
cited,  Lord  Eldon  thus  expressed  himself; 
"  I  agree,  if  a  man  having  partial  interests 
in  an  estate,  chooses  to  enter  into  a  con- 
tract, representing  it,  and  agreeing  to  sell 
it  as  his  own,  it  is  not  competent  to  him 
af^r  wards  to  say,  thovgh  he  has  valuable 
interests,  he  hais  not  the  entirety,  and, 
therefore,  the  purchaser  shall  not  have  the 
benefit  of  his  contract.  For  the  purpose 
of  this  jurisdiction,  the  person  contracting, 
under  those  circumstances,  is  bound  by 
the  assertion  in  his  contract;  and  if  the 
vendor  chooses  to  take  as  much  as  he  can 
have,  he  has  a  right  to  that,  and  to  an 
abatement ;  and  the  Court  will  not  hear 
the  objection  by  the  vendor,  that  the  pur* 
chaser  cannot  have  the  whole."  In  the 
case  of  Dale  v.  Luter^  which  is  cited  in 
the  arcument  in  MilUgan  v.  Cooke  (Jt)f 
the  biU  was  filed  against  the  vendor,  for 
the  specific  performance  of  an  agreement 
to  seU  a  leasehold  estate,  held  under  the 
Bean  and  Chapter  of  Norwich,  to  which 
the  defendant  represented  himself  to  be 
absolutely  entitled :  as  to  twenty-four  acres, 
part  of  the  leasdiold  estate,  he  was  not 
absolutely  entitled;  they  were,  in  effect, 
limited  to  him  for  his  life,  with  remainder 
to  his  sons  and  daughters  in  tail.     To  thia 
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party  the  vendor  could  not  make  a  good 
title  beyond  his  own  life  ;  he  admitted  the 
plaintiff*  might  put  an  end  to  the  contract, 
but  insisted  that  the  vendor  ought  not  to 
be  compelled  to  talee  less  than  the  stipu- 
lated price.  A  specific  performance,  with 
a  diminution  of  the  purchase-money,  was, 
however,  decreed ;  but,  from  the  observa- 
tions made  on  this  case  by  Lord  Eldon  in 
Milligan  v.  Cooke^  there  appears  to  be 
circumstances  which  make  the  decision  not 
perfectly  satisfactory.  In  the  case  of 
Milligan  v.  Cooke,  the  bill  was  filed  for  a 
specific  performance  against  the  vendor, 
who  had  represented  his  interest  in  certain 
leasehold  estates  to  be  greater  than  it 
really  was ;  Lord  Eldpn  decreed,  that  the 
contract  should  be  specifically  performed 
and  carried  into  execution,  so  far  as  the 
defendant  was  able  to  perform  the  same  ; 
and  after  defining  what  in  his  view  was 
that  which  the  vendor  offered  for  sale, 
and  the  interest  which  he  really  had,  he 
directed  an  inquiry  as  to  what  was  the 
difference  between  the  value  of  the  in- 
terest which  he  proposed  to  sell,  and 
his  actual  interest  in  the  lease.  The  de- 
cree provided  for  the  case  of  the  Mas- 
ter being  unable  to  ascertain  such  dif- 
fisrence  in  value,  and  the  purchaser  be- 
ing willing  to  take  such  interest  as  could 
be  given  to  him,  with  an  indemnity,  the 
Master  was  directed  to  settle  such  security 
by  way  of  indemnity,  as,  under  all  the  cir- 
cumstances of  the  title,  it  should  appear 
just  and  reasonable  that  the  defendant 
should  execute,  to  indemnify  the  purchaser 
and  those  claiming  under  him.  These  are 
the  cases  in  which  the  Court  has  exercised 
its  jurisdiction,  but  the  statement  we  have 
of  them  shews  there  are  great  difficulties  in 
exercising  it,  in  cases  which  are  not  very 
clear  and  simple.  Though  the  vendor 
cannot  be  heard  to  suggest  the  difficulties 
which  he  has  occasioned,  the  Court  cannot 
avoid  them;  it  is  impossible  not  to  see 
that  the  cy  pres  execution  of  the  contract, 
which  is  given  in  those  cases,  is,  in 
fact,  the  execution  of  a  hew  contract, 
which  the  parties  did  not  enter  into,  and 
in  which  there  is  no  mutuality,  nor  the 
means  of  ascertaining  the  just  price.  It 
is  more  easy  to  compute  a  just  com- 
pensation when  it  is  to  be  given  for  a 
defect  in  the  quantity  or  quality  of  the 


land  sold,  than  when  it  is  to  be  given 
for  the  deficiency  of  the  vendor's  interest; 
and  when  the  property  is  the  subject  of  a 
&mily  settlement,  the  alienation  of  that 
part  which  is  in  the  power  of  the  vendor, 
may  be  prejudicial  to  some  of  the  objects 
for  whose  protection  the  settlement  was 
made,  and  I  therefore  apprehend  it  is  clear 
the  Court  will  not,  in  all  cases,  afford  the 
sort  of  relief  which  is  here  asked.  Lord 
Redesdale,  indeed,  seems  to  have  consi- 
dered that  the  jurisdiction  was  confined 
within  narrower  limits  than  was  stated  by 
Lord  Eldon  in  Morthck  v.  BuUer,  In  LaW" 
renson  v.  Butler,  reported  in  1  Scholes  ^ 
^c/foy,  18,  Lord  Redesdale  said,  *'  If  there 
was  concealment,  or  an  ignorance  of  the 
facts  on  the  one  part,  a^d  thereby  the  other 
party  was  led  into  a  situation  from  whence 
he  could  not  be  extricated,  then  he  would 
have  a.  right  to  have  the  agreement  exe- 
cuted cy  pres ;  that  is,  a  new  agreement  was 
to  be  made  between  the  parties ;"  but  in  a 
case  in  which  it  was  clear  that  the  vendor 
could  not  have  compelled  a  ispecific  per- 
formance, and  where  nothing  had  been 
done  under  the  agreement,  he  seems  to 
consider  that  the  principle  could  not  be 
applied;  and  in  the  subsequent  case  of 
HameU.y.  Yielding {S\  he  said,  '^ifabUl 
is  filed  for  the  specific  performance  of  an 
agreement  made  by  a  man  who  appears  to 
have,  a  bad  title,  he  is  not  compellable  to 
execute  it,  unless  the  party  seeking  a  per- 
formance is  willing  to  accept  such  a  title  as 
he  can  give,  aad  that  only  in  cases  where  an 
injury  would  be  sustained  by  the  plaintiff  in 
case  he  were  not  to  get  such  an  execution  of 
the  agreement  as  the  defendant  can  give ;" 
but  without  derogating  in  any  respect 
from  the  jurisdiction,  it  is  apparent,  the 
Court  will  not,  in  every  case,  compel  a 
vendor  to  convey  such  estate  as  he  can ; 
and  omitting  on  this  occasion  those  cases 
in  which  the  purchaser,  at  the  time  of  the 
cotltract,  knew  of  the  limited  interest  of 
the  vendor,  or  in  which  an  attempt  has 
been  made  to  commit  a  fraud  on  a  power, 
which  have  no  application  to  the  present 
case,  I  apprehend,  that,  on  the  general  prin- 
ciple, the  Court  will  not  execute  a  contract, 
the  performance  of  which  is  unreasona- 
ble, or  which  would  be  prejudicial  to  other 
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pjifties  interested  in  the  property.  The 
Court,  before  directing  the  partial  execu* 
tion  of  the  contract,  by  ordering  the  limited 
interest  of  the  vendor  to  be  conveyed, 
must  consider  how  that  proceeding  may 
affect  the  interests  of  those  who  are  entitled 
to  the  estate,  subject  to  the  limited  interest 
of  the  vendor.  In  the  present  case,  the 
vendor  has  a  life  interest,  without  impeach- 
ment of  waste,  with  remainder  to  his  issue 
male ;  and  having  regard  to  the  settlement, 
which  I  have  carefully  considered,  and 
the  protection  intended  to  be  afforded  to 
the  objects  of  the  settlement,  and  conceiv- 
ing that  the  consequences  of  a  partial  ex* 
ecutionof  this  contract  must  be  prejudicial 
to  those  objects, — seeing  all  the  difHculty 
of  ascertaining  on  satisfactory  grounds,  the 
just  amount  of  abatement  from  the  pur- 
chase-money, and  seeing  that  nothing  has 
been  done  on  the  contract,  so  that  the  pur- 
chaser, though  suffering  a  disappointment, 
by  not  becoming  the  owner  of  the  estate 
he  desired  to  purchase,  has,  nevertheless, 
sustained  no  damage,  for  which  compen- 
sation may  not  be  given  by  a  jury  ;  it  ap- 
pears to  me,  under  the  circumstances  of 
this  case,  I  ought  not  to  decree  a  convey- 
ance of  the  vendor's  life-interest,  and  the 
ultimate  reversion  to  the  purchaser.  '  The 
bill,  therefore,  as  it  appears  to  me,  must 
be  dismissed;  but,  under  the  peculiar  cir- 
cumstances of  this  case,  dismissed  without 
costs. 


.R.     \ 
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Executor — Retainer, 


POTTER  p.  FOWLEB. 


A  lettaior^  at  his  deaths  rtas  indebted  to 
A.  Bf  kis  attorney  and  general  agent,  in 
900/.  and  ujmarda;  the  agent  had  in  his 
hands  a  sum  of  900/.,  and  he  was  appointed 
executor.  On  a  deficiency  of  assets, — Held, 
that  A.  B.  was  entitled  to  retain  the  900/.,  in 
payment  of  his  claim  against  the  testator. 

Sir  John  Fowler  was  the  attorney  and 
general  agent  of  Lord  Tamworth  in  his 
lifetime.  At  the  time  of  the  decease  of 
Lord  Tamworth,  he  had  in  his  hands  a 
sum  of  about  900/.,  and  had  a  claim  against 
his  Lordship  for  coats,  &c.  exceeding  that 
snni.  Sir  John  Fowler  was  an  acting  exe- 
New  Series,  VI.— Chanc 


cutor  under  the  will  of  Lord  Tamworth, 
whose  estate  was  insufficient  for  the  pay- 
ment even  of  his  specialty  debts,  and  the 
question  now  raised  was,  whether  Sir  John 
Fowler  was  entitled  to  retain  the  900/.  in 
discharge  of  his  claim,  or  whether  it  formed 
a  part  of  the  assets  of  the  testator  to  be 
administered. 

Mr,  Pemberton  and  Mr,  Parry  contend- 
ed, that  there  was  no  right  of  retainer  in 
this  case. 

Afr,  Kinder sley  and  Mr.  Bagshawe,  con- 
tr^. — I  fan  action  had  been  brought  against 
Sir  John  Fowler  by  Lord  Tamworth  in  his 
lifetime,  the  retainer  would  have  been  a 
good  defence.  So  it  must  in  a  suit  for  an 
account  in  equity.  In  the  same  way,  if 
an  action  were  brought  by  the  executors 
of  Lord  Tamworth,  the  result  would  be 
similar.  The  fact  of  Sir  John  being  exe* 
cutor  cannot  deprive  him  of  his  rights. 

Lord  Langdale  held,  that  Sir  John 
Fowler  was  entitled  to  retain  the  900/.  in 
discharge  of  his  claim  against  Lord  Tam- 
worth. 


M.R. 

June 


..} 


BAZALGETTE  V,  KIRLEW. 

Practice, — 16//*  Order. 


A  defendant,  before  replicationt  gave^O' 
tice  to  dismiss  the  bill  for  want  of  prosecu^ 
titm,  under  tlte  I6lh  order;  between  the  time 
of  giving  notice  and  the  day  on  which  the 
motion  was  to  be  made^  the  plaintiff  filed  his 
replication: — Held,  that  the  defendant  wan 
not  entitled  to  an  undertaking  to  speed ;  but 
the  Court  gave  him  the  costs  of  the  motion. 

This  was  a  motion  to  dismiss  the  bill 
for  want  of  prosecution.  The  defendant's 
answer  had  been  filed  on  the  t6th  of  June 
1 886,  since  which  time  no  further  proceed- 
ings had  been  taken,  and  the  plaintiff  had 
taken  no  steps  to  compel  the  other  defen- 
dants to  appear. 

Notice  of  motion  to  dismiss  the  bill  was 
given  on  the  27th  of  May  for  the  1st  of 
June,  and  the  plaintiff  in  the  interim  filed 
his  replication  on  the  30th  of  May. 

Mr,  Lane,  in  support  of  the  motion,  con- 
tended,  on   the   authority  of  Rawson  v. 
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Ch€yne{l),  that  he  was  still  entitled  to  have 
the  bill  dismissed,  with  costs,  unless  the 
plaintiff  undertook  to  speed. 

Lord  Lanodale  held,  that  the  defendant 
was  not  entitled  to  the  undertaking  to 
speed,  but  was  entitled  to  the  costs  of  the 
motion. 

A'iire.~See  Ferren  v.  Shirlej,  aiife»  p.  2«I. 


:.} 


CHALIE  0.  OWYNNE. 


M.R. 

July  15. 

Pleading — Parties — Mortgage —  Tenant 
for  Life. 

A  tenant  for  lifo  and  a  tenant  in  tail 
joined  in  a  mortgage  to  A^  €md  afterwards  in 
a  sale  to  another  party.  The  tenant  for  lifo 
died.  A.  filed  a  bill  for  forecloswe  :'^Held^ 
that  the  representatives  of  the  tenant  for  Ufo 
were  necessary  parties. 

This  was  a  bill  of  foreclosure,  and  it 
appeared,  that  the  tenant  for  life,  in  con- 
junction with  the  tenant  in  tail,  joined  in  a 
mortgage  to  the  plaintiff,  and  afterwards 
they  sold  the  estate  to  a  defendant,  Lewis 
Lloyd.  The  tenant  for  life  subsequently 
died. 

On  the  cause  coming  on,  it  was  objected, 
that  there  was  no  representative  of  the 
tenant  for  life  before  the  Court. 

Mr.  Spence  and  Mr.  Richards^  for  the 
plaintiff. — The  bill  being  for  a  foreclosure, 
it  will  be  useless  to  bring  before  the  Court 
parties  against  whom  no  rdtef  can  be  had* 
The  estate  of  the  tenant  for  life  having 

(1)  V.C«— Jane  13  and  July  13. 1R36.— Rawaoo 
v.Cbeyne.* — On  the  9thorJune,thedereiidiint  seryed 
a  notice  to  dismias  for  want  of  proaecatioB.  On  tbe 
JOtb,  the  plaintiflT  filed  hia  replication,  and  on  tlio 
13tb  tbe  motion  waa  made.  There  being  no  luder- 
taking  to  speed  given,  tbe  bill  waa  dismiaaed^  with 
co«ta. 

On  tbe  13tb  of  July  1836,  tbe  plamtiff  applied 
to  aet  aaide  the  order  of  the  13th  of  June  for  irre« 
gularitj,  contending,  that  aa  the  replication  had 
been  filed  before  tbe  motion  waa  made,  the  bill  could 
not  be  diamiaaed,  and  that  an  undertaking  to  speed 
waa  unneceaaary. 

The  Court  held  differently,  but  allowed  tbe 
caoae  to  be  restored,  on  the  plaintiff  giving  an  un- 
dertaking to  apeed,  and  pay  tbe  costs  of  both  appli- 
cationa. 

*  Ae  cited  by  Mr.  Lane. 


ceased,  neither  he  nor  his  representative 
can  have  any  estate  to  foreclose. 

Mr.  Tinney  and  Mr.  Duckworth,  oontri. 

Lord  La  mod  alb  said,  that  the  represen- 
tative of  the  tenant  for  life  was  entitled  to 
some  part  of  the  purchase-money ;  and  bad, 
therefore,  a  lien  on  the  purchase-moliey, 
and  consequently  on  the  land ;  and,  on  that 
ground,  he  ordered  the  case  to  stand  over 
to  make  the  representatives  of  the  tenant 
for  life  parties. 


:.} 
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Costs — Parties. 


TREVELYAN  V.  CHARTER. 


A  parly,  against  whom  a  decree  to  aecamt 
had  been  made,  died;  and  a  bill  was  J3ed 
against  tns  representatives  to  coniimie  the 
accounts.  The  representatives  smbmitted  by 
their  answer,  whether  eertam  legatees  were 
not  necessary  parties.  Those  legatees,  hav^ 
ing  been  made  parties  by  amendment,  stated 
by  their  answer,  that  that  legacies  had  been 
paid.  The  biU  was  dismissed,  as  agmnst 
them,  with  costs,  to  be  paid,  by  the  plmnt^, 
who  was  to  have  them  over  against  the  iv- 
presentatives. 

In  this  case,  a  decree  was  made  for  an 
account  against  Mr.  Charter.  See  4  Law 
J.  Hep.  (n.s.)  Chanc.  p.  209. 

Mr.  Charter  died,  having  by  his  will 
charged  his  real  estate  with  the  payment  of 
his  debts  and  legacies,  and  a  bill  was  now 
filed  against  his  representatives  to  con- 
tinue the  accounts. 

By  their  answer  they  submitted,  whether 
three  persons  who  were  entitled  to  small 
legacies,  which  were  chargeable  npon  tbe 
real  estate,  were  not  necessary  parties. 
These  persons  were  accordingly  made 
parties  by  amendment,  and  by  their  answers 
they  stated,  that  their  legacies  had  been 
paid. 

Mr.  Pemberton  and  Mr.  Sharpe  asked 
for  the  usual  decree  to  continue  the  ac- 
counts, and  that  the  legatees  might  be  dis- 
missed, with  costs,  to  be  paid  by  the  defen- 
dant. 

Mr.  Swanston,  contr^  m^g^d,  that  it  did 
not  appear  upon  tbe  proce^inga,  that  the 
representatiiMis  of  the  defendant,  Charter^ 
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were  not  true,  and  that  the  legacies  might 
have  been  paid  since  the  answer  had  been 
filed  and  the  objection  properly  taken. 

The  Mastbr  ov  thk  Rolls  decided*  that 
the  bill,  as  against  the  legatees,  should  be 
dismissed,  with  costs,  to  be  paid  by  the  plain- 
tiff, who  was  to  have  them  over  against  the 
party  who  had  occasioned  the  necessity  of 
bringing  the  legatees  before  the  Court. 


.R.     \ 

r2I.  j 


BURN  0.  BOWES. 


M 

July 

Motion — Practice — Payment  of  Money 
into  Court, 

A  motion  by  the  plaint\ff  after  decreet  for 
paiytnmi  of  money  into  court  by  the  defen^ 
daiUf  grounded  on  admissions  in-  his  answer 
alonCf  is  irregular. 

.  Mr^  O.  Anderdon  moved,  after  a  decree 
for  an  account,  that  the  defendant,  Fernie, 
night  pay  into  court  a  sum  of  money  ad« 
mitted  by  him  to  be  in  his  hands. 

Mr,  Pemberton^  contri^,  objected  that 
such  a  motion,  after  a  decree,  was  irregular, 
and  could  not  be  made. 

Lord  Lamodale  was  of  that  opinion, 
and,  in  the  absence  of  authority  for  such 
a  motion,  said,  he  must  refuse  the  applica- 
tion, with  costs. 


M.R.     \ 
1.4.  f 


COVENTRY  V.  COVENTRY. 


Aug. 

Trustees — Practice —  Costs. 

A  tenant  for  life  hawing  incumbered  the 
fund,  and  notice  thereof  having  been  given  to 
the  irusteeSf  they  requesUd  him  to  appoint 
mem  trustees  in  their  places ;  not  having  done 
this,  they  fled  a  bill  far  the  appointment  of 
new  trustees : — Held,  that  the  tenant  for  life 
haoing  caused  the  necessity  of  coming  to  the 
Court,  his  interest  ought  to  bear  all  the  ex' 
pensesofthe  suit. 

The  defendant,  Thomas  William  Co- 
ventry, was  entitled  for  life  to  considerable 
trust  funds,  vested  in  the  plaintiffs  as  trus- 
tees of  his  marriage  settlement,  dated  in 
1 823.     This  fund  was  strictly  settled,  and 


the  settlement  contained  a  power  for  Mr. 
Coventry  and  his  wife  to  appoint  new  trus- 
tees. Previous  to  1886,  Mr.  Coventry 
had  granted  several  annuities,  secured  on 
the  trust  fund,  of  which  notice  had  been 
given  to  the  trustees,  who  gave  directions 
to  the  bankers  for  the  payment  thereof,  and 
of  the  surplus  to  Mr.  Coventry. 

In  May  1 886,  Mr.  Coventry  granted  a 
further  annuity,  secured  on  the  trust  fund, 
of  which  notice  had  been  given  to  the 
trustees;  upon  this  they  declined  the  re- 
sponsibility of  continuing  trustees  of  the 
fund,  and  requested  Mr.  Coventry  to  exer- 
cise his  power  of  appointing  new  trustees. 
Mr.  Coventry  not  having  complied,  the 
plaintiffs,  after  several  applications,  filed 
this  bill  in  May  1887,  for  the  appointment 
of  new  trustees,  and  they  made  all  the  in- 
cumbrancers and  the  children  of  Mr.  Co- 
ventry parties. 

The  only  question  which  arose  was^  out 
of  what  fund  the  costs  of  the  suit  ought  to 
be  paid,  and  whether  they  were  to  be  borne 
by  the  corpus,  or  to  be  charged  on  the  in- 
terest of  the  tenant  for  life. 

Mr,  Pemberton,  for  the  plaintiffs. 

Mr.  Beales,  for  Mr.  Coventry,  contend- 
ed, that  the  mere  grant  of  one  more  annuity 
was  not  a  sufficient  reason  for  the  applica- 
tion of  the  trustees  to  be  discharged  from 
the  trust,  as  it  only  rendered  necessary  a 
direction  to  the  bankers  to  make  the  pay- 
meat,  in  the  same  way  as  the  trustees  had 
ahready  done  with  respect  to  the  other  in- 
cumbrancers. 

The  Counsel  for  the  cliildren  objected 
to  the  costs  being  paid  out  of  the  corpus. 

Mr.  Parry,  Mr,  Beavan,  Mr.  Paynter 
and  Mr.  Elmsley,  for  incumbrancers,  asked 
for  their  costs  of  suit. 

Loan  Langdalb. — I  consider  a  reply 
unnecessary.  The  tenant  for  life  has  em- 
barrassed the  trust  fund;  and  the  plaintiffs, 
consequently,  are  desirous  of  having  new 
trustees  appointed,  who  will  take  with  no- 
tice of  the  incumbered  state  of  the  fund. 
These  have  not  been  appointed,  because 
the  tenant  for  life  has  not  been  able  to 
procure  new  trustees.  And  the  question  is, 
are  the  plaintiffs  bound  to  go  on  adminis- 
tering the  funds,  which  the  tenant  for  life 
has  involved  in  difficulties  and  responsibi- 
lities, which  they  never  contemplated?  I  am 
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of  opinion,  that  they  are  not.  I  had  lately 
occasion  to  consider  the  case  of  a  trustee 
coming,  without  any  reason,  to  be  dis- 
charged at  the  expense  of  the  estate ;  and 
coming  without  any  good  reason,  I  did  not 
think  that  the  estate  ought  to  bear  the 
burthen  of  his  costs  ( 1 ).  These  trustees, 
however,  do  not  come  here  without  reason ; 
they  come  in  consequence  of  the  acts  of 
the  tenant  for  life :  who  tlien  is  to  pay  the 
costs  ?  Are  the  trustees  to  pay  them  ?  Cer- 
tainly not.  I  think,  that  all  the  costs  which 
are  properly  to  be  paid,  ought  to  be  paid 
out  of  the  interest  of  the  tenant  for  life. 


M.R.     > 
;.5.  ; 


HARRISON   V.    HARRISON. 


Aug. 

Devise — Election — Dower, 

A  testator  devised  all  his  real  estates  to 
trustees,  upon  trust,  to  receive  the  rents,  and 
pay  his  wife  thereout,  during  her  life,  in 
case  she  should  continue  his  widow,  the  sum 
of  200 L  a  year,  and  out  of  the  residue  to 
educate  his  son  until  he  attained  twenty^one, 
when  he  was  to  be  let  into  possession,  subject 
to  the  annuity : — Held,  that  the  gift  to  the 
widow  was  not  inconsistent  with  her  enjoys 
ment  of  dower,  and  that  she  vxu  consequently 
entitled  to  both,  and  ought  not  to  be  put  to 
her  election. 

The  testator,  in  this  case,  devised  to 
his  trustees  and  their  heirs  his  farms, 
]aods,  estates,  and  houses,  at  Marishes 
and  North  Frodingham,  *'  and  all  other  his 
real  estate  whatsoever  and  wheresoever, 
upon  trust,  that  they  should  receive  the 
rents  and  profits  of  the  same  respective 
estates;  and  pay  thereout  yearly  to  his 
wife' Ann,  during  her  life,  in  case  she  con- 
tinued his  widow,  but  not  otherwise,  the  sum 
of  200/.,  by  equal  half-yearly  payments,  the 
first  payment  to  commence  and  be  made 
at  the  end  of  six  months  next  after  his  de- 
cease ;  and  also  do  and  should,  out  of  the 
same  rents  and  profits,  well  and  sufHciently 
maintain  and  liberally  educate  his  son,  John 
Bainton  Harrison,  during  his  minority ;  and 
do  and  should  place  the  surplus  of  the  same 
rents  and  profits  out  at  interest,  on  mort- 


gage or  on  government  security,  to  accu- 
mulate until  his  said  son  should  attain  the 
age  of  twenty-one  years ;  and  do  and  should, 
on  his  said  son  attaining  that  age, pay  to  him 
all  the  money  which  should  then  have  ac- 
cumulated by  virtue  of  the  trust  aforesaid, 
or  make  over  and  deliver  to  faim  the  secu- 
rities for  the  same,  afler  deducting  thereout 
all  proper  expenses  which  they,  his  said 
trustees,  might  have  been  put  to,  relating  to 
this  particular  trust;  and  when  his  said  son 
John  Bainton  Harrison,  should  attain  the 
age  of  twenty- one  years,  he  should  be  let 
into  the  possession  or  receipt  of  the  rents 
and  profits  of  all  his  said  real  estates, 
lands,  and  hereditaments,  with  their  re- 
spective appurtenances,  to  hold  and  enjoy 
the  same,  according  to  the  difTerent  natures 
and  tenures  thereof  respectively,  unto  him, 
his  said  son,  his  heirs  and  assigns  for  ever, 
subject,  nevertheless,  to  the  said  annuity 
to  his  said  mother  during  her  widowhood." 

The  testator  died  seised  of  certain  estates, 
some  of  which  had  descended  to  him  after 
the  date  of  his  will,  which  be  had  not  re- 
published. 

This  was  a  petition,  by  his  widow,  pray- 
ing, that  she  might  be  declared  entitled  lo 
dower  out  of  all  the  estates;  and  the  ques- 
tion raised  was,  whether  she  was  to  be  put 
to  her  election  between  the  annuity  given 
by  her  will  and  her  dower;  or,  whether 
she  was  entitled  to  both. 

Mr.  Macphersout  for  the  petitioner,  cited 
Foster  v.  Cook{\). 

Mr,  Purvis  and  Mr,  Elmsley,  for  other 
parties. 

Jones  V.  Collier  {i)  was  also  cited. 

The  Master  of  the  Rolls. — I  have 
looked  into  this  case,  in  which  the  ques- 
tion is,  whether  the  widow  is  entitled  both, 
to  dower  and  to  benefits  given  her  by  her 
husband's  will*  The  general  rule  is,  that 
the  widow  is  entitled  to  both,  unless  it  ap- 
pears, from  the  terms  of  the  will,  plainly 
inconsistent  that  the  testator  intended  her 
to  have  botii.  The  application  of  the 
principle  has  been  a  subject  on  different 
occasions  of  considerable  doubt,  in  conse- 
quence of  the  contrariety  of  opinions  ex- 
pressed by  different  Judges  as  to  what  is  a 


(1)  Hocrard  r.  Ilhudes,  1  Kceiic,  5S1  ;  s.c,ante, 
19t». 


(I)  3Bro.  C.C.  S17. 
(t)  Ambl«r,  750. 


TRINITY  TERM,  18d7. 


277 


sufficient  indication  of  a  contrary  intention. 
It  has  been  held,  that  a  rent-charge,  out  of 
the  land  subject  to  dower,  is  not  inconsis- 
tent with  the  enjoyment  of  dower.  In  Jones 
V.  CoUieTy  which  is  the  only  case  bearing 
very  closely  on  this  case,  tliere  was  a  di- 
rection to  trustees  to  apply  the  surplus 
of  the  rents  for  the  maintenance  of  his 
grand-niece.  This,  was  held,  by  Sir  Tho- 
mas Sewell,  to  be  inconsistent  with  the 
enjoyment  of  the  dower.  He  relied  on 
the  statement  in  the  will  of  the  testator,  of 
his  having  contracted  for  the  sale  of  part 
of  his  estate,  as  shewing  that  the  testator 
considered  himself  as  having  power  to  dis- 
pose of  them  free  from  dower ;  and  it  was 
thought  that  the  expression ''  surplus  rents*' 
was  an  indication  of  his  intention.  That 
expression  is  found  in  the  present  case, 
but  not  under  the  same  circumstances.  In 
this  case,  the  testator  does  not  begin  by 
charging  the  estate  with  an  annuity  for  his 
wife,  but  devises  to  trustees  his  farms, 
lands,  and  resl  estate.  By  this  he  must, 
fttmd  faciei  be  taken  to  have  meant  the 
real  estate,  which  he  had  power  to  dispose 
of:  that  would  be  his  real  estate,  subject 
to  such  lawful  claims  as  they  should  be 
liable  to,  among  which  would  be  the  dower 
of  his  wife,  and  it  is  the  rents  of  these 
estates  that  he  directs  the  trustees  to  apply ; 
and,  in  comparing  the  case  o^  Jones  v.  Col' 
Her  with  the  principle  on  which  all  cases 
on  this  subject  depend,  and  in  looking  to 
the  cases  of  Pearson  v.  Pearson  {8),  Foster 
V.  Cook,  and  other  cases,  it  does  not 
appear  that  the  authorities  require  me  to 
say,  that  the  widow  shall  be  put  to  her 
election.  Being  of  opinion,  that  the  gifts 
bj  the  will  to  the  widow  are  not  inconsis- 
tent with  the  enjoyment  of  dower,  I  think 
that  she  is  entitled  to  both. 


M 


.R.    } 


WBEKS  r.  DODSON. 


Parties — Pleading —  Waiver, 

An  objectiony  for  want  of  parties^  being 
raised  at  the  hearing,  the  cause  stood  over. 
The  cause  was  again  brought  on  without  any 
additumal  parties  being  made,  but  the  plain- 

(3)  1  Bro.  C.C.  295. 


tiff  waived  that  part  of  the  relief  which 
made  the  absent  person  a  necessary  party : — 
Held,  that  the  stdt  was  no  longer  imperfect, 
and  might  proceed. 

In  consequence  of  an  objection  raised 
by  the  defendant,  this  cause  on  a  previous 
day  had  been  ordered  to  stand  over,  with 
liberty  to  the  plaintiffs  to  s^mend,  by  add- 
ing a  party.  The  cause  now  came  on, 
and  no  amendment  having  been  made,  the 
same  objection  was  made  by  the  defendant. 

Afr.  Tinney,  for  the  plaintiffs,  waived  that 
relief,  which  made  that  person  a  necessary 
party. 

The  Master  of  the  Rolls  held  it  was 
competent  for  the  plaintiffs  to  decline  avail- 
ing themselves  of  that  order,  and  that,  by 
waiving  the  relief,  the  suit  was  no  longer 
imperfect. 


M.R. 

AprU  19; 
June  i5,  1836.  ^ 

J    A.  >   SAWYER  V.  BIRCHMORS. 

Jan.  16,  17; 
Aug.  16,  1837. 

Administration  of  an  Estate — Refunding 
— Next-of-kin, 

In  a  suit  for  the  administration  of  the 
estate  of  an  intestate,  certain  persons  were 
found  to  be  the  next-of-kin,  and  the  residue 
was,  under  a  decree  of  the  Court,  divided 
amongst  them.  Three  years  afterwards, 
other  persons^  who  claimed  to  be  some  of  the 
next-of-kin,  instituted  a  suit  to  participate 
in  the  residue,  and  to  compel  the  others  to 
refund.  The  Master  of  the  Rolls,  consider- 
ing it  proved  that  the  plaintiffs  had  notice 
of  the  former  suit,  was  of  opinion  that  they 
were  not  entitled  to  relief  in  this  smt,  and 
he  cUsmissed  their  bill,  with  costs,  on  the 
ground  of  their  neglect  to  adopt  proper  pro- 
ceedings  in  the  former  suit ;  but  the  Lord 
Chancellor^  considering  that  the  evidence  did 
not  fully  make  out  the  fact  of  notice,  reversed 
the  decision,  and  directed  inquiries  before  the 
Master  on  that  point : — Held,  by  the  Lord 
Clumcellor,  that  the  parlies  in  the  former 
suit,  being  aware  of  the  claims  of  the  plain- 
tiffs, ought  to  have  given  them  distinct  notice 
of  the  proceedings  in  that  suit. 
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This  suit  was  instituted  by  George  Saw- 
yer, Sari^h  Fullick,  Richard  Carter,  John 
Bachelor,  and  Caroline  his  wife,  and  John 
Philip  Day,  who  claimed  to  be  some  of 
the  next-of-kin  of  the  testator,  James 
Clear.  The  defendants  were  the  ex- 
ecutor and  executrix  of  the  testator,  and 
other  next-of-kin,  amongst  whom  the  re- 
siduary estate  had,  under  a  decree  of  the 
Court,  been  divided,  to  the  exclusion  of 
the  plaintiffs. 

The  testator  died  in  January  1814,  leav- 
ing his  residuary  estate  undisposed  of;  his 
will  was  proved  by  the  defendants  Thomas 
Peter  Stone  and  Mary  Smith.  On  his 
death,  some  difficulty  existed  in  ascertain- 
ing who  were  his  next-of-kin ;  and  in  1817, 
the  plaintiffs,  amongst  others,  carried  in 
their  claim  to  the  solicitor  of  the  executors, 
and  adduced  some  evidence  in  support  of 
their  pedigree.  At  this  time,  the  executors 
appeared  not  unwilling  to  divide  the  fund, 
in  consideration  of  their  being  permitted 
to  participate  therein,  but  this  the  claim- 
ants declined.  Nothing  having  been  done, 
the  executrix,  Mary  Smith,  in  IS^5,  filed 
her  bill  against  her  co-executor,  and  the 
Attorney  General  alone,  to  have  the  testa- 
tor's personal  estate  administered  by  the 
Court,  and  alleging  that  the  testator  died 
without  any  next-of-kin.  By  the  decree 
made  in  July  1827,  the  usual  reference 
was  made  to  the  Master,  to  ascertain  who 
were  the  next-of-kin  of  the  testator. 

On  the  8th  of  April  1880,  the  Master 
reported  that  he  had  made  the  usual  ad<- 
vertisements  fos  the  next-of-kin,  and  he 
found  that  the  defendants  in  this  suit  (other 
than  the  executors)  were  the  next-of-kin. 
The  report  was  confirmed,  and  the  persons 
so  found  to  be  next-of-kin,  were  brought 
before  the  Court  by  supplemental  bill,  and 
both  causes  being  brought  on,  it  was,  on 
the  2nd  of  July  1830,  declared  that  the 
defendants  (other  than  the  executors)  were 
entitled  to  ihe  residue. 

Several  orders  were  then  made,  and  the 
fund  was,  under  an  order  of  the  16th  of 
June  1831,  distributed  amongst  the  parties 
so  found  next-of-kin. 

The  plaintiffs  in  this  suit  were  no  parties 
to  the  former  one,  and  did  not  carry  any 
claim  into  the  Master's  office;  but,  on 
the  2nd  of  May  1833,  each  of  the  defen- 
dants who  had  thus  obtained  the  residue, 


to  the  exclusion  of  the  plaintiffk^  received 
from  the  solicitors  of  the  present  plaintiflb 
the  following  letter : — *'  Sir,  our  clients,  Mr. 
T.  P.  Day,  Mr.  iR.  Carter,  and  his  sister, 
and  Mr.  G.  Sawyer,  have  just  put  into  our 
hands,  papers  and  documents  to  substan- 
tiate their  claims  as  some  of  the  next-of-kin 
of  James  Clear,  late  of  Leatherhead,  de« 
ceased,  which  papers  were  some  time  .ago 
lodged  first  with  Mr.  Gilman,  and  after* 
wards  with  Mr.  Aubrey,   to  carry  such 
claims  into   the    Master's  office^  in  the 
Chancery    suit  brought  by   Miss  Smith 
against  the  executor ;   but  which,  as  it 
now  appears,  by  some  unaccountable  mis- 
conduct,  was   not  done.     This   neglect, 
however,  will  not  deprive  our  clients  of 
their  shares  of  the  funds,  seeing  that  their 
claims  were  perfectly  well  known  to  you 
and  the  other  parties  who  obtained  the 
funds  out  of  court.     According   to  our 
impression,  the  amount  to  have  been  di- 
vided among  the  next-of-kin  was  5JS7L 
4s.  td.     Our  clients'  twelfth  shares,  as-  it 
appears  to  us,  would  have  been  about  478/. 
each.  Under  the  unfortunate  circumstances 
into  which  our  clients  have  fallen,  their 
remedy  now  is,  we  apprehend,  to  institute 
a  new  suit,  to  compel  the  parties  who  have 
obtained  the  fund  in  question,  to  contribute 
to   them  their  shares.     The  question  of 
costs  is  the  only  possible  impediment  that 
can  be  thrown  in  the  way  of  recovering 
their  rights,  but,  fortunately  for  them,  you 
and  others,  next-of-kin,  were  perfectly  well 
acquainted  with  the  justice  of  their  claims, 
at  the  time  you  allowed  the  Master  to  make 
a  partial  report  in  your  own  £ftVour.    This 
is  so  important  an  ingredient  in  the  cofi« 
sideration  of  costs,  that  we  do  not  despair 
(if  compelled  to  institute  a  suit)  of  being 
able  to  throw  the  burthen  of  costs  upon 
those    parties   who   purposely    kept    the 
Court  in  ignorance  of  our  clients*  title« 
We  shall  be  most  unwilling  to  resort  to 
extremes,  and  it  will  rest  with  yourselves 
to  avert  the  consequence.     We  hopCf  that 
after  you  have  conferred  tc^ether,  you  wUl 
come  to  a  determination  to  administer  to 
our  clients  (your  own  near  relations)  the 
same  justice  without  strife,  which  they  can 
obtain,  by  driving  their  cousina  to  a  Chan- 
cery suit,"  &c.     This  letter  was  not  an-* 
swered ;  and  the  plaintiffs  filed  tlieir  pre- 
sent bill  in  January  1834.     The  bill  al- 
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leged,  that  while  the  proceedings  in  the 
former  suit  were  depending,  the  defendants 
well  knew  the  right  of  the  plaintiffs,  as 
some  of  the  next-of-kin,  and  yet  proceeded 
without  making  them  parties  thereto,  and, 
by  concealing  the  state  of  the  proceedings, 
and  intimidating  the  diflferent  solicitors  to 
whom  the  platntiflTs  applied  to  prosecute 
their  claims,  obtained  a  partial  distribution 
in  favour  of  some  only  of  the  next-of-kin. 
The  defendants  by  their  answer  said,  that 
they  did  not  believe  that  the  plaintiffs  were 
next-of-kin  of  the  testator.  They  further 
said,  that  the  plaintiffs  did  not  come  in  and 
prove  their  alleged  claims,  under  the  de- 
cree, although  frequently  applied  to,  and 
requested  so  to  do,  and  that  they  were  fully 
apprised  of  the  consequences  that  would 
ensue  from  their  not  doing  so.  And  they  sub-* 
mitted,  that  the  plaintiffs,  even  if  they  were 
some  of  the  next-of-kin,  yet,  having  been 
apprised  of  all  the  proceedings  had  in  the 
suit,  and  having  been  repeatedly  requested 
during  the  progress  thereof,  to  come  in 
and  prove  their  alleged  claims,  and  having 
neglected  to  take  any  steps  to  do  so,  ought 
not  now  to  be  allowed  to  disturb  the  pro- 
ceedings, and  the  distribution  consequent 
thereon.  They  admitted  that  they  were 
informed  of  the  plaintiff's  claim,  before  the 
money  was  distributed;  but,  they  said 
that  they  placed  no  reliance  on  the  infor- 
mation, because  of  the  plaintiffs' privity  and 
knowledge  of  the  suit,  and  their  neglect 
to  bring  forward  their  claims,  though  re- 
peatedly warned  of  the  consequences  of 
their  refusing  to  do  so. 

To  shew  that  the  present  plaintiffs  had 
notice  of  the  proceedings,  George  Birch- 
more  was  examined  by  the  defendants, 
who  deposed,  "that  in  the  year  1827,  and 
between  the  months  of  March  and  Michael- 
mas term,  he  met  two  of  the  plaintiffs, 
Richard  Carter  and  John  Philip  Day,  at 
the  wme-vaults  near  Old  London  Bridge, 
called  the  Shades,  and  he  then  informed 
them  that  the  executors  of  the  said  testator 
had  filed  a  bill  in  Chancery,  for  the  pur- 
pose of  discovering  who  were  the  next-of- 
kin  of  the  said  testator ;  and  that  the  claims 
of  his  mother  and  of  Briggs  had  been  aU 
ready  before  the  Master  in  Chancery,  to 
whom  the  ^ause  had  been  referred;  and 
that,  unless  they  sent  in  their  claim,  with 
proofs  to  establish  the  same,  to  Mr.  Rourke, 


of  FurnivaFs  Inn,  the  solicitor  of  the  said 
executors,  they  would  be  excluded  from 
any  benefit  under  the  said  testator's  estate ; 
that  he,  at  the  same  time,  informed  them, 
that  advertisements  had  been  inserted  in  » 
the  public  newspapers,  calling  on  all  per- 
sons claiming  to  be  next-of-kin  to  the  said 
testator,  to  go  in  before  the  said  Master, 
and  to  prove  their  relationship.'* 

Mr.  Kmdersley  and  Mr.  Moore,  for  the 
plaintifls,  cited — 

David  V.  Froad,  1  Myl.  &  K.  200 ;  s.  c. 

2  Law  J,  Rep.  (k.s.)  Chanc.  68. 
Gillespie  v.  Alexander^  S  Russ.  1 30  ; 
s.  c.  5  Law  J.  Rep.  Chanc.  52. 
Mr,  Pemberion  and  Mr,  Lynch,  for  the 
defendants. 

Lord  Langdale. — This  suit,  from  its 
commencement  in  1825,  until  the  distribu- 
tion of  the  testator's  estate  in  July  18dl, 
appears  to  have  been  regularly  conducted. 
There  was  no  hurry,  no  precipitation.  Two 
years  and  three  quarters  elapsed  between 
the  decree  directing  the  inquiry,  and  the 
report  as  to  the  next-of-kin.  More  than 
an  additional  year  elapsed  between  tlie 
date  of  that  report  and  the  distribution  of 
the  estate.  At  the  end  of  nearly  two 
years  after  the  distribution  of  the  estate, 
the  persons  who  obtained  the  money  re- 
ceived a  letter  from  the  solicitor  of  the 
present  plaintiffs,  dated  the  2nd  of  May 
18S3,  and  that  letter  not  being  answered, 
the  plaintiffs  filed  this  bill  in  January  1834, 
alleging  all  the  former  proceedings,  and 
alleging  that  the  defendanCs  knew  of  the 
rights  of  the  plaintiffs,  and  yet  proceeded 
without  making  them  parties  to  the  suit. 
— [His  Lordship  stated  the  facts*]  Now, 
this  being  the  state  of  the  allegation,  the 
parties  went  into  evidence ;  and  I  think  it 
manifest,  from  the  letter  of  the  2nd  of 
May  1 833,  that  the  plaintiffs  knew  of  the 
proceedings  during  their  progress,  and 
though  there  is  an  error  of  date  in  the  evi- 
dence of  George  Birchmore,  it  is  (with  the 
exception  of  that  error)  consistent  with 
the  other  parts  of  the  case.  The  corre- 
spondence shews,  that  long  before  the  suit 
was  instituted,  the  defendants  well  knew 
that  the  plaintiffs  claimed  to  be  some  of 
the  next-of-kin  of  the  testator;  but  the 
allegation  of  concealment  and  intimidation 
is  wholly  destitute  of  proof.     The  rule 
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applicable  to  cases  of  this  nature,  as  stated 
by  Lord  Eldon,  in  Gillespie  v.  Alexander,  is, 
that  a  creditor  who  does  not  come  in  till 
the  executor  has  paid  away  the  residue,  is 
not  without  remedy,  though  he  is  barred 
the  bene6t  of  the  decree.  If  he  has  a 
mind  to  sue  the  legatees,  and  bring  back 
the  fund,  he  may  do  so,  but  he  cannot 
affect  the  executor  at  all.  In  David  v. 
Frowd,  Sir  John  Leach  determined  that 
the  next-of-kin,  who  had  made  no  claim 
till  after  the  ftmd  was  distributed,  might 
maintain  a  suit,  to  compel  those  who  had 
been  found  next-of-kin,  and  had  received 
distribution,  to  refund. 

But  all  cases  must  be  affected  by  their 
peculiar  circumstances.  The  claim  of  the 
creditor  in  Gillespie  t.  Alexander,  was  un- 
der investigation  in  the  Master's  office, 
before  and  at  the  time  when  the  order  was 
made  to  distribute  the  fund.  In  the  case 
of  David  v.  Frond,  the  proceedings  had 
been  conducted  with  extraordinary  rapi- 
dity;  and  the  plaintiff  did  not  know  of 
the  proceedings  till  after  the  distribution 
had  taken  place,  and  she  then  filed  her 
bill  with  very  little  delay.  In  the  case  of 
Greig  v.  Smnermlle {\),  there  had  been 
considerable  delay,  but  the  claimant  was 
a  foreigner,  (the  Emperor  of  Russia,)  and 
though  he  knew  of  the  death  of  the  intes- 
tate, his  debtor,  the  advertisement  in  the 
London  Gazette  appears  to  have  been  the 
only  evidence  brought  to  charge  him  with 
knowledge  of  the  proceedings.  This  case, 
therefore,  differs  materially  from  the  others. 
The  plaintiffs  Icnew  of  the  proceedmgs ; 
instructed  solicitors  to  act  for  them  in  pro- 
secuting their  claim,  but  took  no  proceed- 
ings under  the  decree,  and  no  proceedings 
against  those  who  have  had  the  benefit  of 
the  decree,  till  more  than  two  years  after 
the  distribution.  I  think,  that  under  such 
circumstances,  if  there  was  nothing  else  to 
affect  the  case,  the  Court  ought  not  to  as- 
sist parties  who  so  act.  But  here  the  de- 
fendants knew  of  the  plaintiffs'  claims,  and 
it  is  alleged  that  those  claims  were  not 
only  known  by  the  defendants,  but  admit- 
ted by  them  to  be  just ;  and  if  the  fact  were 
so,  I  think  that  the  plaintiffs,  notwithstand- 
ing their  own  negligence,  might  be  enti- 
tled to  relief.     One  set  of  persons,  know- 

(1)  1  Raw.  &M.9S8. 


ing  that  the  right  of  which  they  claimed 
the  benefit,  was  common  to  themselves 
and  to  other  persons,  could  not,  on  the 
false  pretence  of  their  being  the  only  per- 
sons entitled,  be  permitted  to  avail  them- 
selves of  the  authority  of  the  Court  to  ob- 
tain the  whole  fund  for  themselves,  to  the 
exclusion  of  the  others,  whom  they  knew 
to  be  equally  entitled.  But,  on  a  careful 
examination  of  the  correspondence,  and  of 
the  proceedings,  I  am  satisfied,  that  at  the 
time  when  the  first  bill  was  filed,  and  be- 
fore the  decree,  none  of  the  twelve  persons 
claiming  to  be  next-of-kin  had  made  out 
a  title.  For  the  purpose  of  avoiding 
trouble  and  expense,  and  to  induce  the 
executors  to  divide  the  fimd,  many  of  the 
claimants  were  probably  willing  to  admit 
the  claims  of  the  others,  but  there  is  no- 
thing to  shew  that  satisfactory  prooft  were 
ever  adduced,  or  that  any  party  agreed  to 
admit  the  validity  of  the  claims  of  the 
others,  notwithstanding  the  want  of  satis- 
factory proofs. 

Whether  the  plaintiffs  have  now  proved 
that  they  are  next-of-kin,  has  not  been 
discussed  before  me ;  nor  is  it  necessary*  for, 
under  the  circumstances  to  which  I  have 
adverted,  considering  the  knowledge  which 
the  plaintiffs  had  of  the  former  proceed- 
ings ;  their  neglect  to  go  in  and  prosecute 
their  claims ;  the  lapse  of  time  after  distri- 
bution, before  the  present  suit  was  insti- 
tuted ;  the  failure  of  the  plaintiffs  to  esta- 
blish any  case  of  concealment  or  intimida- 
tion, or  any  conclusive  recognition  by  the 
defendants  of  the  validity  of  their  claims, 
I  am  of  opinion,  that  the  plaintiffs  cannot 
sustain  the  suit,  and  I  am,  therefore,  com- 
pelled to  dismiss  the  bill;  and  as  the  de- 
fendants have  nothing  to  do  with  the  de- 
fault, if  any,  which  has  deprived  the  plain- 
tiffs of  the  opportunity  of  making  out  such 
claims,  if  any,  as  they  may  have  been 
justly  entitled  to,  I  must  dismiss  it  with 
costs. 

Bill  dismissed,  rvtlh  costs. 

The  plaintilTs  appealed  from  this  deci- 
sion. 

Sir  W,  Home  and  Mr.  Moore,  for  the 
plaintiffs. 

Mr,  Wigram  and  Mr,  Lynch,  for  the 
defendants. 
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August  16,  1837. — ^The  Lord  Chah- 
ciLLo&.--*IathMcaae,  the  plaintiiTg  claimed 
as  same  of  the  next*of-kiD  of  the  intestate 
James  .Clear,  who  died  in  1 8 14.  In  1 825  a 
bill  was  filed  by  Mary  Smith,  one  of  the 
representatives,  against  Thomas  Stone,  the 
other  representative,  and  the  Attorney 
General,  upon  an  idlegatiori  that  there 
were  no  next-of-kin;  but,  upon  the  usual 
inquiries,  the  defendants  came  in  and  esta- 
bluhed  their  claim  as  next-of-kin,  no  claim 
being  madeon.behalf  of  the  plaintiffs,  and 
after  the  usual  proeeedings,  the  residue  of 
the  estate  was  in  1831  distributed  among 
the  defendants,  as  the  sole  next-of-kin. 
The  Iftill  charges  that  Soiith  and  Stone,  the 
personal  representatives,  and  the  defen- 
dants, knew  of  the  plaintiffs'  title,  in  proof 
of  which,  they  set  up  a  letter  of  1817,  from 
Mr.  Oilman,  then  the  pkintifTs'  solicitor, 
to  Mr.  Bogue,  the  solicitor  of  Smith  and 
Stone,  asserting  the  plaintiffs'  titles  and 
two  letters  from  the  defendant,  Henry 
Robert  Briggs,  in  1821,  to  the  plaintiff, 
George  Sawyer,  recognizing  him  and  the 
other  plaintiffs,  as  claiming  to  be  next-of- 
kin.  The  bill  prayed  payment  to  the 
plaintiffs,  of  their  share  as  next^-of-kin, 
and  that  the  defendants  who  have  received 
the  property  out  of  court,  might  refund 
for  that  purpose. 

Is  was  fllot  denied,  that  the  plaintiffs,  if 
next-of-kin,  would  be  entitled  to  the  relief 
they  pray,  unless  Uiey  knew  of  the  pro<% 
ceedings,  and  allowed  the  property  to  be 
distributed,  without  mahing  any  claim; 
but  the  Master  of  the  Rolls  being  of  opi^ 
moo,  that  notice  of  that  suit  had  been 
farought  home*  to  them,  dismissed  the  bill 
with  costs.  .The'questibn  is,  whether  there* 
he  such  evidence  of  the  plaintiffs'  know^ 
ledge  of  that  suit,-  and  die  proceedings 
under  it,  as  ought  to  exclude  them  from 
noar  calling  on  the  defendants  to  reDiuid 
mhmt  they  have  received  under  the  decree^ 
Knowlsd^  of  their  daim,  as  against,  the 
next-ofrUn,  if  there  was  no  notice  of  the 
suit,  will  not  preclude  them ;  and  as  the 
bill  was  not  filed  till.  1825,  the  letters  of 
1817  and  1821,  which  are  stated  in  the 
hill,'  for  the  .purpose  of  shewing  that  sonie 
of  the  defendants  kn^w.of  the  plaintiffs! 
clainv  cannot  be  used  to  affect  the  plain* 
tiSa  with  a  knowledge  of  the  suit.  The 
letter  of  Messrs.  Hill  and  Randall  in  1 833, 
New  Skries,  VI.— Chanc. 


was  relied  on,  as  proving  that  the  plaintifls 
knew  of  the  suit,  and  it  does  state  that  the 
papers  had  been  lodged,  first  with  Mr. 
Gilman,  and  afterwards  with  Mr.  Aubrey, 
to  carry  the  plaintiffs'  claim  into  the  Mas- 
ter's office  in  the  Chancery^  suit,  brought 
by  Mary  Smith,  but  which,  by  some  un- 
accountable misconduct,  was  not  done. 
It  appears,  that  both  Gilman  and  Aubrey 
are  dead,  and  of  course,  therefore,  no 
positive  evidence;  can  be  had  frcmi  them. 
It  would,  I  think,  be  too  much  to  bind  the 
client  with  this  statement  of  his  solicitor, 
general  and  loose  as  it  is,  and  stated  for  a 
very  different  purpose,  and  of  facts  which 
oould  not  be  within  his  own  knowledge.  It 
is  necessary,  therefore,  to  .  examine  the 
other  evidence,  parol  and  written.  To 
prove  such  notice,  George  Birchmore  is 
examined,  and  he  first  speaks  to  communi- 
cations with  Geoige  Sawyer  and  Richard 
Carter  in  1817  and  18^1,  which  are  per- 
iecdy  immaterial ;  .  but,  then  he  says-— 
[His  Lordship  stated  his  evidence.] 

If  this  statement  could  be  relied  on,  it 
would  only  affect  George  Birchmore  and 
Richard  Carter,  but  the  witness  states  that 
this  conversation  tobk  place  between  March 
and  Michaelmas  term,  1827,  whereas  it 
appears  that  the  decree  was  not  pronounced 
till  July  1 8£7,  and  the  Master's  report  was 
not  made  tiH  April  1830,  and  thie  claim,' it 
is  admitted,  was  not  broo^^t  in  till  1828. 
This  witness,  though  not.dii'ectly  interested 
himself^  is  the  son  of  one  of  the  next-of- 
kin,  and  whether  the  inaccuracy  of  his 
testimony  arose  from  an  intention  to  de- 
ceive or. not,  it  is  dear  thait  he  has  de- 
posed to  that  which  is  not  true.  It  appears 
to  me,  therefore,  to  be  impossible  to  bind 
the  rights  of  the  plaintiffs  by  his  testimony. 
There  are  also  circumstances  in  this  case 
which  make  me  think  further  inquiry  de* 
sirable.  I  find  that,  from  1817  to  1821, 
there  are  many  letters  in  which  the  claims 
of  the  plaintiffs  are  so  for  recognised  that 
the  representatives  and  all  the  other  par- 
ties were  willing  to  include  them  in  the 
then  proposed  distribution  of  the  fund.  No 
doubt  appears  to  have  been  then  sug- 
gested by  the  executors  as- to  the  validity 
of  the  claim  of  some  of  the  next-of-kin; 
and  yet,  in  1825,  a  bill  is  filed  by  one 
of  the  personal  representatives  against  the 
other,  and  the  Attorney  GenerflJ,  on  the 
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express  ground  Chat  there  were  no  next-of«» 
kin ;  and  it  was  only  the  usual  caution 
adopted  by  the  practice  of  the  Court  in 
such  cases  that  brought  forward  any  of 
the  next-of-kin.     Again,  I  find   the  per- 
sonal representatives  attempting  to  extort 
a  most  corrupt  advantage  from  the  next-of- 
kin,  proposing  that  the  property  should 
be  divided  into  thirteen  shares  instead  of 
twelve  (the  number  of  the  next-of-kin, 
including  the  plaintiffs )«  and  that  tliey,  the 
personal  representatives,  should  retain  one 
thirteentli  part  to  themselves.     When  the 
bill  was  afterwards  filed,  and  the  reference 
was  made  to  the  Master,  it  was  undoubt- 
edly the  duty  of  the  representatives,  if  not 
of  the  other  next-of-kin,  to  give  distinct 
notice  to  the  plaintiffs,  whose  title  had 
been  for  years  recognized  by  them ;  but  I 
do  not  find  in  the  answer  of  Mary  Smith 
any  allegation  of  any  such  notice  having 
been  given.     If  any  inch  notice  had  been 
given,  it  would  have  been  given  by  their 
solicitor,  and  could  easily  have  been  prov- 
ed; but  there  is  no  such  evidence  offered ; 
and  although  I  find  many  letters  passing 
between  the  other  parties  and  the  solicitor 
for  the  plaintiflb  up  to  1821, 1  do  not  find 
any  afkor  the  bill  was  filed ;  and  the  only 
evidanee  of  any  notice  that  had  been  had 
by  -any  of  the  plaintiffs  of  the  pendency 
of  the  suit,  is  this  deposition  of  George 
Birchmore,  as  torn  conversation  at  a  public 
house,. a  year  afler  the  bill  was  filed,  with 
two  of.  the  plaintifis,  and  which^  if  true, 
would' assume  that  till  that  time  the  plain- 
tifis  were  ignorant  of  the  existence  of  the 
suit ;  but  which  testimony  is  proved  to  be 
falsoi  and  which,  not  being  stated  in  the 
pleadings,  the  plaintiffs  could  not  be  pre-i 
pared  to  meet ;  and  although  an  answer  is 
filed  by  .the  mother  of  this  George  Birch- 
more,  yet  she  saya  nothing  of  the  conversa* 
tion  to  which  he  deposes.    The  defendant* 
Hervey  Robert  Brigga,  sets  up  a  similar 
communication  between^  himself  and  the 
plaintiff,  Richard  Carter^  in  1828,of  whieh 
no  evidence  is  given. 

.  In  thiii  state  of  circumstances,  I  think 
it  YN>uld  be.  very  unsafe  to  conclude  the 
claim  of  the  plaintiffs  on  such  evidences 
without  giving  them  aa  opportunity  of 
fiixthec  inquiry;  and  therefore  I  think  the 
decree  for  dismissal  mustbtf  reversed^and 
tiiat  it  should  be  referred  to  the  Mas^r  to 


inquire  whether  the  plaiiitiffi,   or  tiibse 
whom  they  represent,  or  any  of  them,  are 
any  of  the  next-of-kin  of  James  Clear,  there 
being  no  conclusive  evidence  of  that  fact ; 
and  if  he  shall  find  any  are  next-of-kin, 
then  let  him  inquire  whether  they,  or  any, 
and  which  of  them,  had  any  and  what 
notice  of   the  suit  for  distributing  the 
estate  of  the  said  James  Clear,  or  of  the 
pr6ce^ding8  therein,  with  liberty  to  state 
special  circumstances.      If  this  inquiry 
should  be  answered  in  the  negative,  there 
will  be  no  obtade  to  the  plaindffs'  demand. 
It  is  therefore  unnecessary  for  me  at  pre* 
sent  to  observe  on  the  other  parts  of  the 
case,  particularly  on  the  hct  of  the  per^ 
sonal  representatives  and  some  of  the  next- 
of-kin   co-operating  in  getting  a  reporti 
excluding  persons,  of  whose  claim,  at  leaai 
they  had  ample  notice.    Should  it  becotne 
necessary  to  consider  this  point,  the  Maa^ 
tor's  report  probably  will  fiimish  materiab 
for  the  consideradon  of  that  quesdon. 


MR  *% 

A       -1  1/^'  11     10     f  THE    ATTORNEY  6ENE- 
MiySl.  'i     RALr.CAIUS  COLLEGE. 

Charity—  Will — Construction  —  Trust- 
Grammar  School — College. 

Principles  oti  mkkk  the  Court  fraeeeds^ 
in  cases  where  thefimds  of  an  ameieni  cAa- 
rity  have  been  erronecmdy  muapplied* 

A  tesiaior  direeied  ike  Master  and  femsr 
senAoT  Felioms  to  he  supertisars  of  Ms  mriU^ 
and  he  gave  them  for  their  poms  the  sum  rf 
money  afterwards  appropriated 4o  them;  easd 
an^cipating  a  foced  revenue  ef  fXOLf  he 
appropriated  %4iSl.  14s.  8rf.  of  the  2501.,  to 
eeriam  charUses^  meludsng  therem  a  grfl  to 
the  Master  and  Felioms*  The  temamder  of 
theftbOL  he  wiUed  should  from  time  to  timae 
bebestowedin  such  charitedUe  uea,  as  his  mee* 
cuiorsfor  the  time  Mn^,  andefierf  his  super* 
oisorSi  should  think  JU,  .  Theinoome  ef  tie 
charity  greatly  ineroesed : — HeU  tk!^  the 
Master  and  Felioms  were  truetees  of  the  re^ 
mamder^  and  were  not  entitled  toemdy  asa^ 
part  thereof  to  their  exclusioe  use^  out  liked 
they  were  entitled,  to  apply  to  the  ehatitsf  a 
rateable  proper Aen  of  the  inereased  ineome  : 
— Held  aiso^4hat  the  whole  incretued  usommo 
ought  to^be  dtetcU  amongst  the  sevesml  ab^ 
jects  mentioned  in  the  wiui 
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/•  adpidiaUittg  m  eatet  ofaneimU  cAarc- 
iiest  ike  Court  mil  noi  only  look  to  the  term$ 
0f  the  original  gift,  but  to  the  chrcum»ianees 
under  ivAtcA  the  gift  was  accepted. 

A  college  is  wider  no  obligation  to  accept 
an  etocesdon  to  iU  trusts^  bU  if  the  college 
.accept  ii  mUunU  any  arrangement  or  mod^ 
cmiian  at  the  ttme^  it  is  bound  to  adhere 
eitittlylo  the  frutf ;  and  if  questions  arise  on 
the  origi$nU  insirument  offoundoH&n^  and 
■an  arrangement  fmrly  made  at  the  time  of 
aceepianeef  is  endeneed  by  contemporaneous ' 
inairumenUt  or  by  oonstant  sidfsequent  usage, 
the  Court  wiU  not  disturb  ii^  although,  m  its 
oam  mem  4^  the  original  iiutrumeni,  that  «r- 
fONjgimenl  smm,  tn  effisctt  a  modijlcation  of 
thai  which  it  considers  the  best  construction 
of  the  original  itutrument* 

A  college  which  had  been  inirusted  by  the 
iestedar  with  the  management  of  his  charity, 
.of  whkh  they  were  partially  the  objeets, 
made  to  themsehes  eontiderable  ooer-pay* 
mentSf  which  had  not  originated  in  the  exist' 
ing  members,  though  they  had  been  inereased 
by  them.  The  College,  when  applied  to, 
took  some  steps  to  correct  the  errors  which 
existed.  The  Court,  under  the  circumstances, 
would  not  order  them  to  account,  except  from 
iheJiUng  oftlie  infomuUion,  and  gave  them 
thear  costs* 

Liberty  given  to  the  Master  in  settling  a 
scheme  for  the  management  of  a  free  gram^ 
mar  sehodf  to  approve  of  a  plan  for  adtUng 
instruction  in  wrUing  and  arithmettc,  to  m* 
struction  in  grammar,  and  other  learning  JH 
to  be  taught  in  a  grammar  school. 

This  was  an  infomiation  filed  by  the 
Attorney  General,  at  the  relation  of  Wil- 
liam Reeree  andothen,  against  the  Master 
and  Fellows  of  Gronville  and  Caius  College, 
in  the  Umversity  of  Cambiidgei  against 
the  Master  and  other  members  of  the  Col«> 
lege,  in  their  individual  and  official  capa»- 
cities,  and  against  Mr.  Bayley,  the  school** 
uaster  of  a  free  grammar  school,  founded 
l»y  Dr.  Stei^en  Pexse,  the  testator  in  the 
csose.  The  mformation  prayed  an  accomt 
4)f  the  property  bdonging  to,  or  applicable 
to  the  purposes  of  the  Parity  founded  by 
Dr.  Perse,  which  had  been  possessed  by 
the  Master  and  Fellows  of  the  College ; 
and  a  dedaimtion  that  the  income  thereof 
was  applicable  to  the  charitable  purposes 
thereof  declared  in  the  will  of  Dr.  Perse 


and  Mr.  George  Griffith,  and  particularly 
in  support  of  the  free  grammar  school, 
and  the  maintenance  of  the  master  and 
usher  thereof;  and  that  the  rents  of  certain 
hereditaments  in  Free  School  Lane  were 
exclusively  applicable  in  support  of  the 
school,  the  master,  and  udier.  The  in* 
formation  also  prayed,  that  the  Master 
and  Fellows  in  their  corporate  capacity, 
and  the  other  defendants  personally,  might 
jAswer  for  such  part  of  the  income  as  had 
been  improperly  applied;  and  that  the 
Master  and  Fellows  of  the  college,  and 
the  Master  and  four  senior  Fellows  might 
he  removed  from  the  office  of  trustees  or 
supervisors  of  the  will,  at  least  so  far  as 
xelated  to  the  school  and  the  management 
thereof,  and  the  awointment  of  the  master 
and  usher  thereof  and  that  ordinances  and 
orders  might  be  made  for  the  government 
of  the  school  for  the  time  to  come.  This 
icharity  was  founded  by  the  will  of  Dr. 
Perse,  dated  S7th  of  September  1615. 
The  testator  gave  certain  sums  of  moneyi 
amounting  altogether  to  5,000/.,  to  be  ad* 
vaneed  by  way  of  loan,  to  certain  corpora* 
tions,  and  contemplating  that  a  fixed  an* 
nual  income  of  25ol.  would  arise  therefrom, 
he  directed  the  same  to  be  distributed  by 
his  supervisors,  in  the  manner  by  his  wiU 
directed.  He  dien  gave  to  his  executors 
and  other  persons,  certain  property  in 
Cambridge,  and  directed  them,  after  his 
death,  to  erect  and  build  a  convenient 
bouse,  to  be  used  for  a  free  grammar 
school,  with  a  lodginff-chamber  for  the 
.usher,  master,  and  another ;  and  he  willed, 
that  five  score  scholars  bom  in  Cambridge, 
•Barnwell,  -Chesterton,  or  Trumpington, 
and  no  more,  nor  any  other,  should  be  in 
the  said  firee  school,  taught  and  instructed, 
and  diose  freely.  He  then  ordered  to  be 
built,  six  tenements,  for  the  habitation  of 
six  poor  alms  folk,  and  ordained  six  fellow* 
riiips  and  six  scholarships  to  be  founded 
and  settled  in  Gonville  and  Caius  College, 
to  be  catted  Dr.  Perse's  Fellows  and  Scho* 
lars.  He  appointed  the  Master  and  the 
Fellows  of  the  foundation  of  the  college 
to  be  the  supervisors  of  his  will,  and  willed 
that  the  Master  and  four  senior  Fellows 
should  execute  and  perform  all  that  was 
appointed  to  be  done  by  the  supervisors ; 
and  he  gave  to  the  Master  and  the  four 
senior  Fellows,  for  their  pains,  yearly,  th« 
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sums  of  money  afterwards  appointed  to 
them.  He  then  particularly  directed  the 
application,  of  the  ft50L  per  annum,  as 
follows : — 

*'  Item,  I  will  that  the  said  250/.  per 
annum,  to  he  received  as  aforesaid,  yearly, 
by  my  supervisors,  to  be  by  them  yearly 
paid  out^  in  such  sort,  to  such  persons  and 
purposes,  as  by  this  my  will  is  appointed,  to 
be  paid  in  perpetuity  at  the  two  feasts  of 
St.  Michael  and  the  Annunciation,  yearly, 
or  within  twenty  days  next  after  either  of 
the  said  feasts,  by  equid  portions ;  viz. 
imprimiSf  to  the  schoolmaster  of  my  free 
school,  40/.  per  annum,  and  to  the  usher, 
ftoL  per  annum,  for  ever — [60/.]  Item, 
to  the  six  alms  people  of  my  almshouses^ 
to  either  of  them,  4/.  per  annum,  for  ever 
—[24/.]  Item,  td  the  six  Fellows  of  my 
foundation  in  the  said  college,  to  either  of 
th^ofi,  10/.  per  annum,  for  ever — [60/.] 
Item,  to  the  six  scholars  of  my  foundation 
in  the  said  college,  to  each  of  them,  4/. 
per  annum,  for  ever — [34/.]  Item,  I  give 
to  the  Master,  Fellows*  and  Scholars  of 
the  said  college,  towards  the  reparations 
of  the  buildings  of  the  said  college,  now 
built,  and  hereafter  to  be  built,  and  increase 
of  their  stock,  6/.  ISs,  4d.  Item,  I  give 
to  the  two  morning  under-lecturers  of  the 
said  college,  for  the  time  being,  40s.  a 
piece,  yearly,  for  ever — [4/.]  Item,  to  the 
SIX  Fellows  of  the  said  college,  called  Mr. 
Frankland's  Fellows,  to  either  of  them,  SL 
yearly,  for  ever,  toward  the  increase  of 
their  fellowships  —  [18/.]  Item,  to  the 
master  cook,  to  the  butler,  to  the  cater, 
and  to  the  porter  of  the  said  college,  which 
shall  be  from  time  to  time,  tO$.  a  piece, 
yearly,  for  ever^ — [4/.]  Item,  to  the  under 
cook  of  the  said  college,  which  shall  be 
from  time  to  time,  yearly,  for  ever,  lOx. 
Item,  to  the  three  alms  folks  of  the  alms- 
houses belonging  to  Gonville  and  Caius 
College,  which  shall  be  from  time  to  time 
there  dwelling,  16«.  a  piece,  yearly,  for 
ever — [48«.]  Item,  to  the  maintenance 
and  repairing  of  the  banks  and  current  of 
the  remainer  brought  into  Gaftibridge,  to 
be  paid  yearly,  for  ever,  8/.,  to  be  made 
between  Jesus  Lane  and  Grey  Causey, 
and  to  the  maintenance  of  the  banks  al« 
ready  by  me  made  in  Jesus  Lane,  yearly, 
for  ever,  10/.  Item,  I  will,  ihere  be  yearly 
paid  to  the  churchwardens  of  the  parish 


churches  of  Great  Massingham  and  Har- 
ple3rs,  in  the  county  of  Norfolk^  for  either 
of  the  said  townships,  to  be  bestowed  at 
the  feast  of  Nativity  of  our  Lord  God, 
amongst  the  poor  of  their  several  parities, 
with  Uie  assistance  of  the  Master  for  the 
time  being,  for  ever,  of  the  said  parishes, 
805.,  a  piece,  yearly,  for  ever*-[8l]  Item, 
to  the  Master  of  Gonville  and  Caius  CoU 
lege,  for  the  time  being,  8/.  yearly,  fiAr 
ever ;  and  to  the  four  senior  Fellows  of  the 
ancient  foundation  of  the  said  coUwe, 
from  time  to  time,  80#.  a  piece,  yearly,  for 
ever — [9/.]  Item,  to  my  register  appointed 
by  my  will,  for  his  fee,  yearly,  for  ever, 
40«.  Item,  to  be  bestowed  on  a  dinner 
appointed  yearly  on  mv  mortuary  day,  40«. 
Item,  in  exceedilig  in  diet  amongst  the 
scholars  in  the  same  college,  on  that  day, 
20«.  Item,  to  the  Vice  Chancellor  ai  the 
University  of  Cambridge  for  the  time  being, 
20f •  yearly.  Item,  to  the  three  Esquire 
Bedells,  for  the  time  being,  to  either  of 
them,  8«.  4d,  yearly,  for  ever — [lOx.] 
Item,  to  a  preacher  yearly,  to  preach  a 
sermon  on  my  mortuary  day,  ISs.  4d. 
Item,  to  the  maintenance  of  that  charitable 
work  intended  to  be  performed  and  settled 
at  Barley,  in  the  county  of  Hertford,  to  be 
paid  yearly,  for  ever,  by  my  supervisors, 
after  they  shall  see  the  work  perfected 
and  settled,  the  sum  of  8/.,  yearly,  for  ever. 
[8/.]  The  remainder  of  the  said  250/.  per 
annum,  I  will,  shall  be  from  time  to  time 
bestowed  in  such  charitable  uses,  as  my 
executors  for  the  times,  and  af^r  my 
supervisors,  shall  think  fit." 

He  appointed  the  Vice  Chancellor,  Mar* 
tin  Perse,  and  Robert  Spioer,  to  be  execu- 
tors, and  then»  contemplating  the  possibility 
of  the  intended  loans  not  being  effected, 
he,  in  that  case,  empowered  his  executors 
to  invest  the  5,000/.  in  the  purdiase  of 
land,  to  produce  an  income  of  250/.  a  year, 
ti/^a  reprises,  "  to  be  purchased  and  taken 
in  mortmain,  or  to  such  uses  and  to  such 
fee flbes,  or  in  such  manner  as  my  execu* 
tors,  or  the  survivor  of  them,  and  ai^r 
their  time,  in  dieir  defiiult,  by  my  super- 
visors, shall  be  thought  fit,  so  always  as 
the  yeariy  revenue  thereof  be  yaarly  from 
time  to  time  received,  laid  out  and  paid 
in  such  manner,  to  the  uses,  intents,  and 
purposes,  and  to  such  persons  as  before 
in  tills  my  will  is  appointed  to  be  paid  in 
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perpetuity.*'  At  the  end  of  his  will  he 
ordained,  that  after  the' death  of  his  exe- 
cutors, the  Master  and  Fellows  o£  the  col- 
lege should  be  executors  of  his  will,  and 
should  perform  whatever  his  former  exe*- 
ootor#  should  leave  unperformed ;  provid- 
ed, however,  that  the  Master  and  four 
senior  Fellows  should,  after  the  death  of 
the  first-named,  have  the  ordaining,  dispos- 
ing, electing,  and  appointing  of  all  things 
appointed  to  the  supervisors  by  his  will. 

The  fund  was  laid  out  in  land,  in  the 
manner  stated  by  his  Lordship  in  his  judg- 
ment ;  and  the  income  having  greatly  in- 
creased beyond  the  original  sum  of  250/., 
namely,  to  above  2,000/.  a  year,  consi- 
derable and  admitted  errors  and  irregula- 
rities took  place  in  the  management  of  the 
charity,  by  the  college,  and  in  the  appli- 
cation and  distribution  of  the  surplus  rents. 
[The  other  fiictsare  stoted  in  ^e  judgment 
of  the  Master  of  the  Rolls.] 

Mr,  Titmey  and  Mr,  Parkcry  in  support 
of  the  information. 

Mr,  PemhertoHf  Mr,  Kindersley,  and  Mr, 
George  Turner,  contrsl. 

The  following  cases  were  cited — 
The  AUotney  General  v.  Earl  of  Cla- 
rendon^ 17  Yes.  491. 
Dyote  V.  Dyose,  1  P.  Wms.  805, 
Mayor  of  Coventry  v.  the  Attorney  Ge^ 

neral,  %  Bro.  P.C.  285. 
The  Attorney  General  v.  the  Corpora^ 

turn  of  Bristol,  2  J.  &  W.  819. 
The  Mereers*  Company  v.  the  Attorney 

General,  2  Bli.  N.S.  165. 
The  Attorney  General  v.  the  Ironmon- 

gers*  Company,  2  Myl.  &  K.  576 ; 

s.  o.  8  Law  J.  Rep.  (n.s.)  Chanc.  1 1 ; 

4  Law  J.  Rep.  (n.s.)  Chanc.  5. 
•  ''  '  »  V.  t/ie  Bishop  of  Landaff,  cit.  2 

Myl.  &  K.  588. 
The  Advocate  General  v.  Way,  in  the 

Privy  Council,  unreported. 
The  Attorney  General  v.  Di^e,  8  Russ. 

684,  n. 
The  Attorney  General  v.  Gascoigne,  2 

Myl.  &  K.  647 ;  s.  c.  1  Law  J.  Rep. 

(n.s.)  Chanc.  122. 
Tl^  Attorney  General  v.  Brasen  Nose 

College,   2   CI.  &  F.  295  ;  s.  c.  1 

Law  J.  Rep.  (n.s.)  Chanc.  61. 
The  Attorney  General  v.  Catherine  HaU, 

Jacob,  881. 


Page  V.  LeapingweUy  18  Ves.  468.   ... 
Danoersv,  Manning,  2  Bro.  C.C.  18; 

s.  c.  1  Cox,  208. 
The  Attorney  General  v.  the  Skinners'* 

Company,  2  Rnss.  407  ;  s.  c.  5  Sim. 

596 ;    cit.   5  Law   J.  Rep.    (n.s.) 

Chanc.  200. 
The  Attorney  General  v.  Johnson,  Ambl. 

190. 
The  Attorney  General  v.  Baliol  College, 

9  Mod.  Rep.  410. 
The  Attoilney  General  v.  the  Dean  of 

Christ  Church,  2  Russ.  821. 
The  Attorney  General  v.  the  Corpora" 

tion  of  Exeter,  2  Russ.  S62 ;  s.  c.  6 

Law  J.  Rep.  Chanc.  50. 
The  Attorney  General  v.  East  Retford, 

2  Myl.  &  K.  35. 
Drummimd  v.  the  Duke  of  St,  Albans, 

5  Ves.  488. 
Davis  V.  Sparling,  1  Rus.  8c  Myl.  64. 

May  81.  —  Loan  Lakod alb  —  [after 
stating  the  will,  continued] — The  testator, 
after  directing  several  payments^  which, 
by  computation,  appear  to  amount  in  the 
whole  to  248/.  14«.  Sd.,  expresses  him- 
self thus,  "  The  remainder  of  the  said  250/. 
per  annum,  I  will,  shall  be  from  time  to 
time  bestowed  in  such  charitable  uses  as 
my  executors  for  the  times,  and  after  my 
supervisors  shall  think  fit."  It  appears 
from  the  will,  that  the  testator  having 
several  benevolent  purposes  in  view,  in- 
tended them  to  be  carried  into  effect,  by 
means  of  the  College,  of  which  he  had 
been  a  Fellow^  His  principal  object,  how- 
ever, appears  to  have  been  to  establish  a 
free  grammar  school  in  Cambridge,  in  con- 
nexion with  the  College ;  he  gave  the  land 
on  which  the  school  was  to  be  built,  and 
directed  his  executors  to  build  it ;  he  fur- 
ther directed,  that  the  boys  educated  in 
the  school,  should  have  the  preference  in 
the  election  of  the  scholars  on  his  founda- 
tion, and  that  the  scholars  should  have  a 
preference  in  the  election  of  the  Fellows 
of  his  foundation,  and  intimated,  rather 
than  expressed  a  wish,  that  his  Fellows 
might,  by  sufficient  authority,  be  incor- 
porate into  the  body  of  the  college.  He 
gave  to  the  schoolmaster  and  usher,  and 
to  the  Scholars  and  Fellows  of  his  foun- 
dation, different  sums,  amounting  in  the 
whole  to  144/.  per  annum,  making  cohsi- 
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derably  more  than  one-half  of  the  revenue, 
which  he  gave.  And  the  whole  scheme 
appears  to  me  to  indicate  an  earnest  desire 
to  encourage  the  school  in  dose  connexion 
with  the  college.  The  Master,  Fellows, 
and  Scholars,  or,  as  in  another  place  he 
calls  them,  the  Master  and  Fellows  of  the 
Foundation,  are  appointed  the  supervi- 
sors of  his  will,  and  his  executors  after 
the  death  of  the  persons  first  appointed ; 
but  he  wills  that  the  Master  and  four 
senior  Fellows  do,  at  all  times,  execute 
and  perform  everything  appointed  by  his 
will,  to  be  done  by  the  supervisors.  He 
gives  to  them  certain  annual  snms  of 
money,  expressly  for  their  pains  ;  and,  in 
a  subsequent  part  of  the  will,  provides 
that  only  the  Master  and  four  Senior  Fel- 
lows should,  after  the  death  of  the  execu- 
tors, have  the  ordering,  exercising,  dis- 
posing, and  appointing  of  all  things  ap- 
pointed to  the  executors  or  supervisors, 
by  his  wiU.  The  Master  and  four  Senior 
Fellows  are,  therefore,  in  effect,  trustees 
.of  the  will,  and  of  this  charitable  founda- 
tion to  be  carried  on  in  connexion  with 
-the  College,  the  power,  however,  of  ex- 
.pelling  Fellows  and  Scholars  is  expressly 

fiven  to  the  Master  and  twelve  Senior 
ellows.  It  may  not  unreasonably  be  pre- 
sumed, that  in  establishing  the  close  con- 
nexion he  did,  between  the  school  and  the 
college,  the  founder  intended  to  do  that 
whidi  would  be  beneficial  to  both.  What 
pecuniary  benefit  he  intended  for  the  col- 
lege, is  to  be  collected  from  the  terms  of 
the  will,  and  the  mode  in  which  he  directed 
the  distribution  of  the  fixed  income  of 
tt50L  a  year,  which  he  contemplated.  The 
particular  sums  of  which  he  directed  the 
.application,  amounted  in  the  whole,  as  I 
-have  said,  to  249/.  14^.  Sd.,  leaving  a  re- 
mainder of  G/.  58.  4fd.  Amongst  the  pap- 
ticular  sums  which  he  gave,  were  6/.  l&f. 
4<2.,  towards  the  reparation  of  the  buildings 
of  the  college  then  built,  or  thereafter  to 
be  built,  and  the  increase  of  their  stock, 
the  sum  of  3L  to  the  Master  of  the  college, 
and  the  sum  of  SOt.  each  to  the  four 
•senior  Fellows  of  the  ancient  foundation ; 
and  he  gave  the  remainder  of  the  i60L  to 
be  bestowed  in  such  charitable  uses  as  his 
executors  for  their  times,  and  afterwards 
his  supervisors,  should  think  fit. 
On  the  construction  of  thia  will  I  think 


that  by  the  gifl  of  6L  15t.  id.,  the  testa- 
tor intended  to  treat  the  college  as  an 
object  of  his  bounty;  but  in  giving  the 
particular  sum  to  the  Mastek*  and  four  se- 
nior Fellows,  it  scarcely  appears  that  he 
intended  to  treat  them  in  that  character. 
He  imposed  on  them  an  onerous  duty; 
and  having  regard  to  the  words  used  in 
the  preceding  part  of  the  will,  namely*  **  I 

f'lve  to  the  said  Master  and  four  senior 
ellows  for  their  pains,  yearly,  for  ever, 
the  sums  of  money  appointed  them  by  this 
my  will,  desiring  diem  to  see  the  uses  of 
this  my  will  duly  performed,"  I  think 
it  appears  that  he  meant  to  give  them  not 
«  mere  bounty,  but  a  remuneration  fi>r  the 
services  he  intended  them  to  render.  And 
as  to  the  remainder,  I  consider  it  to  be  no 
beneficial  gift  to  th^e  College,  but  a  specific 
directicm  to  bestow  that  sum  in  such  cha- 
ritable uses,  as  the  supervisors  should 
think  fit ;  and  I  think  this  direction  does 
not  entitle  the  Master  and  four  senior 
Fellows  to  employ  any  part  of  the  remain- 
der to  their  own  exclusive  use.  Being  the 
active  trustees  and  supervisors  of  the  col- 
lege, it  was  their  right  and  their  duty,  as 
such  trustees,  to  apply  the  remainder  to 
charitable  uses;  but  being  trustees  thereof^ 
I  am  of  opinion  they  were  not  entitled  to 
make  themselves  partakers  of  the  benefit. 
This  appears  to  me  to  be  the  construction 
of  the  will,  having  regard  to  the  fixed 
income  which  the  testator  contemplated; 
and  I  do  not  think  the  eflfect  is  materially 
varied  by  the  subsequent  clause  in  the 
will,  in  which  the  testator  contemplates  the 
purchase  of  land  in  lieu  of  the  particular 
investment  of  the  property  which  he  in- 
tended to  be  made.  He  desires  that  the 
purchased  lands  should  produce  ft50L  a 
year  beyond  reprises,  but  he  fixes  the 
trust  on  the  yearly,  revenue  of  the  land, 
and  directs  the  same  to  be  "paid  in  such 
manner,  to  the  uses,  intentsi  and  purposes, 
and  to  such  persons  as  before  in  that  his 
will  is  directed  to  be  paid,  in  perpetuity; 
and  although,  on  thooonstruotionof  the  will, 
with  reference  to  the  increased  revenue,  it 
may  be  doubtful,  whether  we  ought  to 
consider  the  remainder,  spoken  of  by  the 
testator,  as  a  fixed  sum  of  6^.  6i*  4d,  being 
the  residue  of  fibOL  a  year,  after  deduct- 
ing the  particular  paymrats  appointed  by 
the  will,  or  whether  we  ouglit  to  consider 
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tlie  residue  to  be  the  same  sum,  together 
with  its  proportionate  increase,  in  refer- 
ence to  the  augmentation,  or  the  whole 
residue  of  the  augmented  income,  after  de* 
ducting  the  fixed  payments  directed  by  the 
will ;  yet,  in  any  view  of  the  case,  it  ap- 
pears to  me,  that  the  only  power  which 
the  Master  and  four  senior  Fellows  could 
possess,  would  be  to  direct  the  charitable 
purposes  to  which  such  residue  should  be 
applied,  and  that  they  would  have  no  power 
Co  apply  any  part  to  their  own  use,  any 
otherwise  than  as  they  might  be  partakers 
of  the  proportionate  increase  of  the  sum 
given  to  the  college  as  a  bounty,  and  pro- 
bably an  increased  recompense  for  dieir 
increased  trouble  in  managing  a  property 
of  increased  value.  In  cases  of  this  na- 
ture, it  is  important  not  only  to  look  at 
the  terms  of  the  original  gift,  but  also  to 
the  circumstances  under  which  the  gift 
was  accepted,  and  the  foundation  was  esta- 
blished. And  it  appears,  that  very  soon 
after  the  testator's  death,  the  other  two 
executors  committed  the  executorship  to 
Martin  Perse  alone,  and  that  he  alone,  in 
concurrence  with  the  college,  settled  the 
foundation.  The  corporation  appear  to 
have  declined  the  loans  which  were  offered ; 
and,  on  the  17th  of  October  1616,  Martin 
Perse  covenanted  with  the  Master  and 
four  senior  Fellows  that  he  would,  before 
Michaelmas  then  next,  cause  to  be  assured 
so  much  land  as  would  be  of  the  yearly 
value  of  S50/.,  above  reprises,  and  by 
common  estimation  likely  to  continue  so, 
to  the  Master  and  four  senior  Fellows  for 
the  performance  of  the  good  uses  intended 
by  die  will,  and  would,  before  the  same 
time,  cause  to  be  erected  the  free  school, 
the  alms-house,  and  the  causeway  men- 
tioned in  the  will.  Sometime  after  this 
Martin  Perse  purchased  from  Sir  Thomas 
Bendishe,  for  3,000/.,  the  manor  of  Frating 
and  other  property,  which  he  afterwardsi 
by  deed,  dated  the  6th  of  March  161 S; 
eonveyed  to  the  Master  and  six  Fellows 
of  the  College,  on  trust,  to  permit  the 
Master  and  Fellows  to  dispose  of  the  same, 
in  the  performance  of  the  good  uses  ex- 
pressed in  the  will,  and.  covenanted  there- 
after, at  such  time  as  the  Master  and  Fel- 
lows should  think  fit,  to  convey  the  property 
to  the  Master  and  Fellows,  and  their  suc- 
cessors for  ever ;  and  by  an  indenture  of 


even  date,  Martin  Persd  covenanled  that 
Sir  Thomas  Bendishe  should  surrender 
fourteen  acres  of  wood  land,  being  copy*' 
hold,  to  the  uses  of  the  same  trustees  on 
the  same  trusts.  By  another  indenture  of 
the  same  date,  the  6th  of  March  1618,  and 
made  between  Martin  Perse,  of  the  first 
part,  and  the  Master  and  Fellows  of  the 
second  part,  the  Master  and  Fellows  ac- 
knowledge that  the  property  conveyed  to 
the  trustees  was  then  of  the  yearly  value 
of  '250/.,  and  they  accepted  the  convey- 
ance thereof,  as  a  full  satisfaction  and  per<« 
formance  to  them  of  the  legacy  of  250/. 
per  annum ;  and  they  released  Martin 
Perse  and  the  executors  from  that  legAoy 
of  land,  intended  to  be  purchased  with  the 
5,000/.  This  deed,  after  providing  for  the 
possible  case  that  the  corporation  might 
recover  some  of  the  sums  intended  to  be 
advanced  to  them  by  way  of  loan,  contained 
a  covenant  on  the  part  of  the  Master  and 
Fellows,  that  they  would,  so  far  as  the 
same  would  extend,  maintain  the  good  uses 
mentioned  in  the  will,  to  be  maintained  by 
the  yearly  revenue  of  250/.,  and  that  if,  by 
wood,  sale,  or  any  other  profit  arising  out 
of  the  land,  any  sum  of  money  should  be 
raised  over  and  above  the  yearly  revenue 
of  £50/.,  the  same  should  be  employed 
and  bestowed  by  the  Master  and  Fellows^ 
and  their  successors,  in  the  purchase  of 
lands,  the  revenue  of  which .  should  be 
employed  in  the  reparation  of  the.  new 
buildings  of  Stephen  Perse  in  the  coUegOt 
and  the  free  school,  and  alms-houses  in 
the  town  of  Cambridge,  founded  and  built 
under  the  will  of  Dr.  Perse,  and  in  defiray^ 
ing  all  necessary  expenses  about  the  pro^ 
perty,  or  in  any  way  concerning  the  endowt 
ment  meant  by  the  testator  by  his  will  to 
the  college;  and  lastly,  to  the  bettering 
of  the  good  uses  or  works  appointed  by 
the  will  to  be  performed,  with  the  revenue 
of  250/.  per  annum,  or  for  the  bettering  of 
some  of  them,  as  to  the  Master  and  Fellows 
should  seem  most  fit.  The  Master  and 
Fellows  then  acknowledge  that  Martin 
Perse  had  disbursed  500/.  in  making  a 
new  building  in  the  college  for  the  Perse 
Fellows  and  Scholars;  and  then  provision 
was  made  for  the  event  which  might  hap*" 
pen  of  the  rents  falling  off,  so  as  not  to 
produce  250/.  a  year. 

In  substance,  this  arrangement,  instead 
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of  providing  for  the  immediate  application 
of  any  surplus  income,  provided,  first,  for 
its  investment,  and  then  the  application  of 
the  income,  and  passing  over  any  question 
arising  from  the  produce  of  wood  land  and 
copyhold  property,  for  wliich  (if  I  cor- 
recdy  understand  the  transaction)  freehold 
was  aAerwards  substituted,  it  does  not  ap- 
pear to  me  that  the  arrangement  was  in 
any  way  improper  or  improvident.  In  the 
beginning  it  was  mudi  more  safe  and  pru- 
dent to  make  some  investment  of  the  Or- 
pins, instead  of  making  an  application  of 
the  whole,  and  looking  to  the  particular 
circumstances  under  which  the  income  was 
to  be  applied,  the  transaction  seems  to  me 
to  have  been  right.  It  is,  I  think,  .to  be 
collected  from  the  deed,  that  Martin  Perse 
and  the  college  at  that  time  considered 
that  850/.  a  year  was  the  whole  amount 
which  the  testator  intended  to  apply  to  the 
charitable  uses  mentioned  in  the  will.  If 
this  were  strictly  so,  the  surplus  would 
have  to  be  applied  to  such  charitable  pur- 
poses as  the  College  should  direct;  but 
by  this  deed  the  College  covenant  that, 
after  expenses  and  repairs  were  satisfied, 
the  income  to  arise  from  the  investment  of 
the  surplus  was  to  be  applied  to  the  bet- 
tering of  the  good  uses  appointed  by  the 
will,  or  to  some  of  them,  as  the  College 
should  direct.  Now,  it  has  often  been 
declared  in  this  court,  that  a  collie  is 
vm/ier  no  obligation  to  accept  an  accession 
to  its  trusts ;  that  if  it  does  accept  it  with- 
out any  arrangement  or  modification 
at  the  time  of  acceptance,  it  is  boimd  to 
adhere  strictly  to  the  trust;  but  if  ques- 
tions arise  on  the  original  instrument  of 
foundation,  and  an  arrangement  be  fairly 
made  at  the  time  of  acceptance,  and  is  evi- 
deiiced  either  by  contemporaneous  instru- 
ments, or  by  constant  subsequent  usage, 
which  may  be  considered  as  evidence  of 
such  arrangement,  the  Court  will  not  dis- 
turb it,  al&ough,  in  its  own  view  of  the 
original  instrument,  that  arrangement  was 
in  effect:  some  modification  of  that  which 
might  now  be  considered  the .  best  con- 
struction of  the  original  instrument.  And, 
looking  at  this  case  with  reference  to  these 
considerations,  though  I  may,  in  some 
degree,  differ  in  opinion  from  those  who 
agreed  to  this  arrangement  in  1618,  I 
should  not  consider  myself  at  liberty  to 


disregard  it.  It  was,  I  think,  a  reaaona- 
ble  arrangement  to  carry  into  efibct  the 
trusts  of  the  will,  and  although  the  mode 
of  accumulation,  if  constantly  pursued, 
would  lead»  after  a  certain  time,  to  incon- 
venience, requiring  a  check  and  some  new 
regulations  under  the  authority  of  this 
Court ;  yet,  as  to  the  application  of  the 
revenue,  I  see  nothing  to  object  to  it«  as 
a  term  on  which  the  executor  conlerred, 
or  the  College  accepted  the  trust;  and  if 
that  mode  of  application  had  been  puraued 
in  the  spirit  in  which,  I  think,  it  was 
directed,  there  would  have  been  no 
just  ground  of  complaint,  and  it  wooU 
not  be  proper  for  me  to  make  the  sort  of 
decree  which,  under  the  present  circum- 
stances, the  case  appears  to  me  to  require. 
It  appears,  that  soon  after  the  testator's 
death,  Martin  Perse,  in  the  perfermmnce 
of  the  will  and  his  own  covenant,  in  the 
deed  of  1618,  erected  a  schoolhouae  and 
lodgings  for  the  schoolmaster  and  usher. 
The  scnoolhouse  and  lodgings  did  not  oc- 
cupy the  whole  of  the  land  destined  for 
them ;  and  on  the  £Oth  of  March  162 1,  the 
executors  and  devisees  in  trust  of  Stephen 
Perse,  demised  a  portion  of  the  land  to 
Robert  AUott,  Sot  fifty  years,  for  the  par- 
pose  of  raising  a  yearly  rent,  to  be  be- 
stowed for  and  towards  the  reparation  of 
the  free  school;  and  there  can  be  nodoobt 
that  the  whole  revenue  derived  from  that 
property,  was  properly  applicable  to  the 
purposes  of  the  school,  and  thO'Sdiool 
alone.  In  February  1628,  ordinances  for 
the  government  of  the  school  were  made 
by  the  executor  and  the  Judges  of  Assiae  ; 
and  in  November  1657,  the  survivors  of 
the  trustees,  named  in  the  deed  of  March 
1618,  conveyed  the  estates  therein  com- 
prised to  the  Master  and  Fellows  of  the 
college ;  but  it  does  not  i^pear  that  any 
thing  further  was  done  with  the  property 
in  Free  School  Lane,  or  in  whom  the  in- 
heritance of  that  property  is  now  vested. 
In  1686,  Mr.  George  Griffith  gave  to  the 
Master  and  FellowalOO/.,  to  be  employ^ 
as  a  supplement  to  the  revenues  of  the 
free  school. 

-  The  foundation  of  the  charity  being 
such  as  I  have  stated,  it  appears,  finom  the 
proceedings  in  this  cause,  that  there  have 
been  considerable  errors  and  irregularitiea 
in  the  management  of  the  property,  in  the 
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diatributioD  6f  the  income,  a«d  more  par** 
tieularly  ia  $ke  conduct  and  management 
of  tbe  8chec»l.  The  defendants  admit,  at 
the  bar,  tlmt  it  has  been  so,  and  they  ai'e 
so  £ir  from  interposing  any  obstacles  to 
the  due  regulation  of  the  charity,  that  they 
oShm  to  give  every  facility  in  their  povrer 
for  that  purpose.  Under  these  circum- 
stances, It  is  clear  there  must  be  a  refer-* 
cnoe  to  the  Master  to  approve  of  a  scheme 
for  the  application  of  the  mcome  of  the 
charity  property  bdoi^ng  to  this  fbnnda* 
tion*  and  for  the  conduct  and  management 
of  the  school ;  and  there  must  be  an  ae« 
count  of  the  receipts  and  payments  of  the 
defendants  since  the  time  of  the  filing  of 
the  information.  But  the  relators,  in  the 
name  of  tlie  Attorney  General,  insist,  that 
besides  this,  the  Master  and  Fellows  of 
the  college  ought  not  to  be  allowed  to  act 
any  longer  as  trustees  of  the  property; 
thaty  as  against  the  Master  of  the  college*' 
and  one  of  the  Fellows,  the  account  ought 
to  be  carried  much  further  back ;  and  some 
questions  are  raised,  with  respect  to  the 
declarations  that  are  to  be  made  for  the 
guidaace  of  the  Master,  to  whom  the  cause 
will  be  referred,  with  respect  to  the  proper 
inquiries  for  ascertaining  the  property,  and 
respecting  the  costs  of  this  suit. 

Upon  the  question,  whether  there  ought 
to  be  new  trustees,  I  am  of  opinion,  that  1 
enght  not  to  apply  to  this  case  any  such 
general  principles  or  reasoning  as  have 
been  urged  at  the  bar.  It  is  not  for  me  to 
ccmsider  whether  corporations  or  colleges 
are  or  are  not,  in  the  general  view,  well  or 
ill  quaKfied  to  be  trustees;  the  founders 
of  many  charitable  institutions  have  thought 
fit  to  appoint  corporations  or  colleges  to  be 
trustees  of  their  foundations ;  the  law  has 
allowed  this  to  be  done ;  and  courts  of 
equity  are  not,  in  my  opinion,  at  liberty  to 
say  it  shall  hot  be  done,  on  the  notion  that, 
when  individuals  are  trustees,  you  have 
greater  personal  responsibility.  How  little 
in  many  cases  that  responsibility  is  available, 
experience  too  oflen  shews  us.  But,  I  con- 
sider it  is  dear,  that  these  are  not  consi* 
derations  to  which  this  Court  is  at  liberty 
to  resort  on  such  questions  as  this  ;  and  I 
cannot  admit  the  validity  of  arguments, 
which,  afler  collecting  all  the  errors  and 
misapplications  which,  afler  a  careful  in- 
vestigation of  the  original  documents,  ap- 
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pear  to  have  been  committed  by  the  (>re8ent 
members  of  any  college  or  corpora  tion^ 
and  their  predecessors  for  two  centuries 
past,  afBrm,  that  each  and  every  one  of 
all  the  errors  oommittedj^was  wilfully  com- 
jfnitted ;  and  afBrm,  that  the  total  amount 
of  them  all  are  to  be  now  accounted  for  ; 
and  that  the  present  n>embers  of  the  col« 
lege,  and  their  successors  in  all  time  to 
come,  are  and  will  be  incompetent  faith-' 
fuHy  to  Mfil  the  office  of  trustees.  On 
the  other  hand,  when  I  see  how  anxiously 
the  founder,  in  this  case,  has  connected  his 
foundation  with  the  college,  and  the  uttev 
impossibility  of  separating  one  from  the 
other  without  defeating  hn  plain  and  ma-< 
nifest  intention,  I  conceive  it  to  be  per-^ 
fectly  clear,  that  the  college  cannot  be 
removed  from  the  office  of  trustee  on  any 
of  the  grounds  stated ;  and  it  does  not 
appear  to  me  t&at  the  circumstances  of 
this  case  make  it  fit  to  accede  to  the  pro- 
posal diat  is  made  to  appoint  new  trustees,* 
without  prejudice  to  the  rights  of  the  col-- 
lege  as  supervisors,  or  that  any  advantage 
will  be  gained  by  that  proposal.  It  seem^ 
to  me  that,  whatever  regulations  may  be 
made,  the  effective  administration  muat, 
consistenlily  with  the  testator's  intention, 
substantially  remain  with  the  college;  and 
ih^  after  all  that  can  be  done,  the  right 
of  resortiag  to  this  Court  would,  as  in 
other  cases  of  trust,  afibrd  the  only  etFec- 
tive  security  for  the  due  administration  of 
the  trust. 

With  respect  to  the  accounts,  as  against 
the  college,  and  the  defendants  Messrs. 
Turnbull,  Musgrave,  Holditch  and  Thur- 
tell,  nothing  more  is  asked  than  an  account 
from  the  filing  of  the  information ;  but 
with  respect  to  the  Master  of  the  college, 
and  Dr.  Wodehouse,  it  is  asked,  that  they 
be  ordered  to  refund  certain  sums  which 
they  have  received  beyond  the  amount  of 
that  which  was  justly  payable  to  them.  As 
to  the  allegation  on  which  this  demand  is 
made,  I  am  under  the  necessity  of  saying, 
that,  after  considering  the  nature  of  the 
foundation,  it  does  appear  to  me,  in  my 
present  view  of  the  case,  that  considerable 
over*payments  have  been  made  to  the 
Master  and  four  senior  Fellows,  before  the 
year  1 830  ;  but,  notwithstanding  that  cir- 
cumstance, considering  all  the  circumstances 
of  the  case,  that  the  first  deviation  from 
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the  letter  of  the  will,  in  favour  of  the  Mas- 
ter and  four  senior  Fellows,  was  made  be- 
fore the  present  Master  was  even  a  member 
of  the  college ;  that  the  alterations  in  1804 
and  1812,  in  which  the  present  Master  con- 
curred, were  made  in  conjunction  with  the 
four  senior  Fellows  at  those  times  respec- 
tively, and  who  are  not  now  before  the 
Court;  that  the  alterations  in  1825,  in 
which  the  present  Master  and  Dr.  Wode- 
house  partook,  were  made  in  concurrence 
with  three  other  senior  Fellows,  who  are 
not  before  the  Court,  and  one  of  whom  has 
been  dismissed  from  the  suit  since  its  in- 
stitution ;  considering  further,  that  the 
amount,  which,  on  reference  to  all  the  cir- 
cumstances of  the  case,  the  Master  and 
four  senior  Fellows  might  have  been  justi- 
fied in  receiving  and  applying  to  their  own 
use,  has  not  been  ascertained,  but  is  now 
subject  to  question,  so  that  the  amount  of 
the  over-payments  is,  even  at  this  time,- 
unknown;  and  considering  that  the  ex- 
cess, under  all  the  circumstances,  cannot 
fairly  be  measured  by  the  advance  from 
the  previous  payments ;  and  also  consider- 
ing, that  in  1 8S0,  when  the  objectionable 
nature  of  what  had  been  done  was  first 
brought  to  the  attention  of  the  Master  and 
four  senior  Fellows,  a  correction,  whe- 
ther adequate  or  not,  was  bond  fde  under- 
taken to  be  applied,  and  was,  in  fact,  ap- 
plied; having  regard  also  to  the  admission, 
properly  made  at  the  bar,  that  no  corrupt 
or  improper  motive  is  chargeable  against 
the  parties  in  the  case,  and  that  every  faci- 
lity is  now  afforded  to  place  the  matter  on 
a  proper  footing,  I  am  of  opinion,  I  should 
deviate  from  the  principles  on  which  this 
Court  has  acted  in  such  cases,  if  I  were  to 
direct  the  account  to  be  carried  back  against 
the  Master  and  Dr.  Wodehouse,  in  the 
manner  that  has  been  asked. 

With  respect  to  the  declarations  that 
ought  to  be  made,  it  appears  to  me  they 
should  be  so  far  particular  as  to  call  the 
attention  of  the  Master  distinctly  to  the 
property  to  be  applied,  and  the  purposes 
to  which  it  is  applicable ;  and,  under  the 
circumstances  which  have  occurred,  I  think 
I  cannot  properly  make  a  decree,  leaving 
to  the  defendants  so  much  discretion  as 
was  done  in  the  case" of /emmitf  v.  Vtr' 
rail,  cited  at  the  bar.  I  therefore  propose 
to  declare,  almost  in  the  tetms  that  have 


been  asked  by  the  relators,  that  the  lands 
and  funds  now  in  the  possession  of  the 
college,  as  trustees  or  supervisors  of  Dr. 
Perse's  will,  except  as  to  ^e  100/.,  part  of 
such  fund,  are  subject  to  the  trusts  of  the 
will  of  Dr.  Perse ;  and  that  the  sum  of 
100/.  is  subject  to  the  trusts  of  the  will  of 
Mr.  Griffith;  that  the  school-house  and 
the  other  hereditaments  situate  in  Free 
School  Lane,  in  Cambridge,  together  with 
ther  income  arising  from  such  part  thereof 
as  shall  not  be  occupied  for  the  purposes 
of  the  school,  and  the  lodgings  of  the 
master  and  usher,  and  the  interest  of  the 
100/.  bequeathed  by  the  will  of  Mr.  Grif- 
fith, are  applicable  exclusively  to  the  par- 
poses  of  the  will.  I  shall  then  refer  it  to 
the  Master,  to  inquire  what  the  property, 
othef  than  the  property  in  Free  School  Lane 
and  the  100/.  bequeathed  by  the  will  of  Mr. 
Griffith,  now  consists  of,  and  in  whom  the 
same  is  now  vested,  with  liberty  to  state 
special  circumstances,  and  then  to  declare 
that  the  whole  income  of  such  property,  after 
setting  apart  a  proper  sum  to  answer  the 
contingencies,  ought  to  be  divided  amongst 
the  several  objects  mentioned  in  the  will 
of  Dr.  Perse,  or  such  of  them  as  are  now 
subsisting;  and  that,  in  the  distribution 
of  the  income  amongst  such  objects,  the 
Master  and  Fellows  are  entitled  to  apply 
to  such  charitable  objects  as  they  think  fit 
such  share  of  the  said  income  as  shall  bear 
to  the  whole  thereof  the  same  proportion 
as  the  sum  of  6/.  5s.  4d.  should  bear  to 
the  sum  of  250/.  Then  refer  it  to  the 
Master  to  approve  of  a  scheme  for  the 
general  administration  of  the  property,  and 
for  the  application  of  the  income  of  the 
trust  fund ;  the  Master,  in  approving*  of 
a  scheme  for  the  application  of  the  income, 
to  be  at  liberty,  if  he  should  see  fit,  to  vary^ 
the  proportions  in  which  the  income  is  to  be 
apportioned  among  the  subsisting  objects  ; 
and  the  Master  and  four  senior  Fellows  to 
be  at  liberty  to  claim  an  increased  allowance 
for  their  pains  ;  and  then  to  refer  it  to  the 
Master  to  approve  of  a  scheme  for  the 
future  conduct  and  management  of  die 
school,  having  regard  to  the  share  of  the 
general  income  which  shall  be  allotted  to 
the  master  and  usher,  and  from  the  income 
to  arise  from  the  property  in  Free  School- 
lane,  and  the  100/.  bequeathed  by  the 
will  of  Mr.  Griffith ;  and  the  Master,  in 


TRINITY  TERM,  1857, 


)S9I 


setUii^  the  achende,  to  be  at  liberty  to  ap* 
prove  of  a  plan  for  adding  instruction  in 
writing  and  arithmetic  to  instruction  in 
grammar,  and  other  learning  fit  to  be 
taught  in  a  grammar-school ;  and,  if  he 
shall  approve  thereof,  to  state  on  what 
terms  and  conditions  such  additional  in- 
struction shall  be  afforded;  the  Attorney 
General  and  the  defendants  to  be  at  liberty 
to  propose  schemes  for  the  purposes  afore- 
said for  the  consideration  of  the  Master. 

The  costs  of  this  suit  remain  to  be  con* 
sidered.  The  relators  muBt  have  the  costs 
out  of  the  fund  ;  they  do  not  ask  any  costs 
against  the  defendants;  but  they  desire 
that  all  the  defendants  should  be  made  to 
bear  their  own  costs  of  this  proceeding. 
On  what  ground  this  is  desired  against  the 
defendants,  Messrs.  Turnbull,  Musgrave, 
Holditch,  and  Thurtell,  has  not  been  stated. 
It  18  however  desired  against  the  college,  the 
Master,  and  Dr.  Wodehouse,  on  account  of 
their  participation  in  those  acts  which  now 
appear  to  have  been  breaches  of  trust.  I 
should  be  sorry  to  make  any  decree,  or  to 
say  anything  from  which  it  could  be  in- 
ferred, that  colleges  and  corporations  are 
not  bound  strictly  to  perform  the  trusts 
they  undertake;  but,  it  is  to  be  remem- 
bered, that  the  members  of  a  fluctuating 
body  cannot  be  dealt  with  as  individual 
persons ;  for  by  doing  so,  we  should  visit 
the  present  members  with  the  consequences 
of  errors  committed  by  their  predecessors, 
whom  they  do  not  represent;  and  in  every 
case  of  this  sort  we  must  look  at  all  the 
circumstances.  There  are  errors  and  mis- 
applications, such  as  have  been  dwelt  upon 
at  the  bar;  all  of  them  had  their  origin 
before  any  of  the  present  defendants  came 
to  the  college ;  some  of  them,  no  doubt, 
have  been  greatly  aggravated  since  that 
time ;  and  what  has  been  done  with  regard 
to  the  school  and  the  school-house  cannot 
be  considered  without  great  regret ;  but  it 
appears  to  me  clear,  from  the  answer,  that, 
in  the  ignorance  in  which  all  parties  were 
as  to  the  particular  regulations  they  ought 
to  have  followed,  they  really,  when  they 
wrere  acting  most  erroneously,  thought 
themselves  acting  fairly  with  regard  to  the 
school.  Their  attention  was  never  seri- 
ously drawn  to  the  subject  till  1830;  they 
then  began  to  inquire  for  the  documents  by 
which  they  were  to  be  guided ;  they  were 


prosecutiiig  those  inquiries,  and  obtaining 
the  advice  necessary  for  their  guidance, 
when,  without  any  previous  application  be- 
ing made  to  them,  this  information  was  filed, 
and  their  voluntary  proceedings  were  ar- 
rested. In  1 830,  they  had,  without  suit,  al- 
tered the  distribution,  which,  I  think,  has 
been  justly  complained  of;  and  they  then 
adopted  a  new  distribution,  the  propriety 
of  which  is  certainly  open  to  question,  but 
which  was  meant  to  put  an  end  to  all 
breach  of  trust;  and,  for  anything  I  can 
see  to  the  contrary,  from  the  course  they 
were  pursuing  at  the  time  the  information 
was  filed, — they  might  have  proceeded  to 
place  (as  it  was  their  diity  to  do)  the  school 
on  a  proper  foundation,  without  the  inter- 
position of  the  Court:  mofeover,  notwith- 
standing the  errors  committed,  the  college 
as  trustees,  have,  by  their  care,  i^ccumu- 
lated  firom  the  income  of  this  property 
the  several  funds  mentionied  in  the  answer, 
namely,  25,100/.  SL  percent,  consolidated 
bank  annuities ;  2,400/.  South  Sea  annui- 
ties ;  and  5,000/.  Exchequer  bills.  This 
a<;cumulation  is,  amidst  all  the  errors  which 
have  been  committed,  the  result  of  the  care 
and  the  economy  of  the  trustees,  and  now 
remains  applicable  for  the  purposes  of  the 
foundation,  to  the  great  advantage  (as  I 
hope)  of  the  school,  and  the  other  objects 
of  the  testator's  bounty.  Under  all  these 
circumstances,  though  I  certainly  have  he- 
sitated very  much,  it  appears  to  me  I  shall 
not  do  wrong  in  allowing  the  defendants 
their  costs  of  this  suit  out  of  the  funds, 
which  have  been  accumulated  and  pre- 
served for  the  benefit  of  the  foundation,  by 
the  care  and  economy  of  themselves  and 
heir  predecessors. 


..} 


In  re  aicB. 


M.R. 
May  23. 

SoUcUor  and  CUent — Taxation  of  Bill, 

Where  a  soUciior  has  in  his  possession 
deeds  and  papers  belonging  to  his  client^ 
which  he  re/uses  to  part  with^  without  pay'' 
went  of  his  bUl,  the  Court  has  jurisdiction  to 
order  the  taxation  of  the  HUy  though  there 
is  no  cause  pending,  and  no  costs  incurred^ 
in  respect  of  any  action  or  suit. 

This  was  an  application  by  a  client  for 
the  taxation  of  her  solicitor's  biU,  which 
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had  already  beea  deli veredy  and  bIso  for  t\m 
delivery  over  of  certain  deeds  which  had 
come  into  the  poasessioa  of  the  solicitor 
during  his  professioBal  employment.  It 
was  admittedt  that  the  hiU  did  not  contain 
any  items  connected  with  any  existing 
litigation,  but  was  for  conveyancing  and 
general  business  only;  but  the  ground  on 
which  it  was  contended  that  the  Court  had 
jurisdiction  to  order  the  taxation  of  the  bill, 
waS)  that  the  soiicitori  who  had  delivered 
in  his  bill,  (many  items  of  which  were  ofo* 
jected  to,)  refused  to  deliver  over  the  deeds, 
&c.,  until  he  had  received  payment  of  the 
whole  of  the  hill  so  sent  in.  An  applica* 
Uon  had  previously  been  made  to  the 
Court  of  Common  Pleas,  who  refused  to 
refer  the  bill  for  taxation.  See  6  Law  /. 
JUp.  (n.s.)  C.P.  SS4. 

Mr,  Coleridge^  in  support  of  the  peti** 
lion,  contended,  that  amiough  the  Court 
had  no  jurisdiotiiKi  to  order  the  taxation 
of  a  bill  of  costs  which  had  not  been  in« 
ourred  in  a  suit,  yet  that  it  had  been  de- 
cided, that  where  a  solicitor  had  in  his 
possession  deeds  and  papers  belonging  to 
his  client,  which  he  refused  to  part  with, 
the  Court  had  jurisdiction  to  order  the 
solicitor  to  deliver  the  deeds  and  papers, 
and  also  his  bill  of  costs,  the  party  offering 
to  pay  wliat  the  Master  should  find  to  be 
due  to  him,  though  there  was  no  cause  pend<« 
ing,  and  thcnigh  no  part  of  the  costs  bad 
been  inourred  in  reapect  of  any  action  at 
law  or  suit  in  equity — Re  Murrag  (1); 
in  Ek  parte  Partridge  (2),  Lord  Eldon^ 
speaking  of  Ex  parte  Uxbridge{S),  says, 
'*  There  business  had  been  done  by  a  soli^ 
citor,  who  refiised  to  deliver  up  the  deeds 
and  papers  in  his  possession.  The  Court 
had  clearly  jurisdiction  to  order  him  to 
deliver  up  the  deeds  and  papers ;  but  to 
do  justice  between  the  parties,  it  was  ne- 
cessary that  any  lien,  which  the  solicitor 
might  have  for  costs,  should  be  first  dis- 
sbarged ;  and  to  ascertain  the  amount  of 
such  lien,  taxation  was  requisite,  so  that 
there  the  taxation  was  consequent  upon 
ihe  order  to  deliver  up  the  deeds  and 
papers.*'  That  two  items  of  the  present 
bill  had  been  considered  of  such  a  nature 
as  to  give  the  plaintiff  a  right  to  tax  in  the 

(1)1  Ruas.  519. 
(2)  «  Mer.  MH). 
^5>  6  Ves.  435. 


Common  Pleas;  but  the  Court,  knving 
been  applied  to,  had  decided  that  these 
items  were  not  €£  s«ch  a  description  as  to 
give  them  jurisdiction  to  order  the  taxation 
of  the  bill  of  costs ;  and  the  petitioner  had 
therefore  been  compelled  to  apply  to  this 
Court. 

jl/r.  Pemberton  and  Mr,  NarUm^  con- 
tra.— ^A  court  of  law  has  the  sane  au- 
thority over  an  attorney  as  this  Court 
has  over  a  solicitor.  A  similar  application 
has  been  made  in  this  case  to  die  Court 
of  Common  Pleas,  who  have  refused  to 
interfere;  this  Court,  therefore,  will  not 
do  so.  After  the  petitioner  has  already 
taken  the  opinion  of  another  Court,  he 
cannot  come  here  by  way  of  appeal  from 
the  judgment  of  that  Court.  This  is  dif- 
ferent from  tlie  case  cited :  there,  the  papers 
came  into  the  hands  of  the  solicitor  in 
his  character  of  solicitor,  but  here  they 
oame  to  him  in  his  character  of  convey- 
ancer.— They  also  contended,  that  if  the 
claims  of  ifir.  Rice  were  to  undergo  tsxa- 
don,  then  that  the  particular  bill  sent  in  by 
Mr.  Rice  should  not  be  referred  for  taxa- 
tion, but  that  he  ought  to  be  at  liberty  to 
deliver  in  another  bUl,  properly  made  out 
and  prepared  as  a  taxable  bill,  in  which 
he  might  charge  all  he  was  entitled  to; 
otherwise  some  items  might  be  taaoed  off, 
while  many  chargeable  items  had  not  been 
demanded,  in  the  expectation  that  them 
would  be  no  taxation.  They  also  suIh 
mitted,  that  as  die  only  complaint  against 
the  bill  was,  that  it  contained  items  with 
which  the  plaintiff  was  not  properly  dnu^- 
able,  it  ou^t  not  to  be  referred  to  tax 
the  bill,  but  to  inquire  if  there  were  any 
ifl^roper  charges. 

[The  Mabtbx  of  thb  Rolls*— Then 
there  are  three  modes  suggested,  first,  to 
refier  this  particular  bill  for  taxation ;  or, 
secondly,  to  inquire  if  there  are  any  im- 
proper eharges;  or,  thirdly,  to  allow  the 
solicitor  to  deliver  a  new  bill,  and  have  it 
taxed.] 

Mr,  Coleridge,  in  reply. — 
720  Barker,  6  Sim.  476. 
Ex  parte  Lome,  8  East,  237. 
Ex  parte  Aitkin,  4  B.  &  Aid.  47»  were 
referred  to. 

Lord  Lam«dali  said,  he  was  bound  by 
the  authority  cited,  and  that  he  thought  that 
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tke  {WflitMMii  of  tlM  dtedsfttid  the  applii 
tioA  to  recover  them,  incidentallj  brought 
with  it  the  right  of  taxation,  and  he  ordered, 
OB  the  plainidfir  undertaking  to  pay  what 
ttight  be  found  due,  that  the  bill  which 
had  been  delivered  should  be  referred  for 
taxation,  and  upon  payment  of  what  waa 
found  due,  that  the  deedg,  &c.,  should  be 
delsTered  up;  and  as  the  coeta  would  de- 
pend on  the  result  of  the  taxadon,  his 
Lordship  gave  ihe  parties  liberty  to  apply 
respecting  them. 


.} 


NEALE  V,  FOSTLETHWAITE. 


M.R. 
July  M. 

Practice^  —  Injunction  —  Outstanding 
Term. 

On  a  motion  by  the  plaintiff  to  restrain 
the  defendant  from  sel&ng  up  any  outstand* 
ing  term  en  the  trial  of  an  aetion  of  efeet* 
wtentf  the  Court  refused  to  impose  the  same 
terme  on  the  pUufUiff,  and  restrain  him  also 
from  anaUing  himself  of  thai  defence* 

The  plaintiff,  the  heir«at-law  of  the  tes- 
tator, after  having  commenced  an  action 
of  ejecdnent  against  the  defendant,  who 
was  the  devisee  under  a  disputed  will,  filed 
his  bill  in  tins  court,  questioning  the  va« 
hdity  of  the  will,  and  to  set  it  aside.  The 
plaindiT  afterwards  went  to  tvial  and  re- 
ooveved  possession. 

By  the  answer  of  the.  defendant  to  an 
interrc^^atory,  as  to  what  outstanding  terms 
there  were  affecting  the  property,  it  ap* 
peared  that  there  were  rour  outstanding 
tenns,  of  two  of  which  the  defendant  had 
procured  an  assignment.  The  defendant 
then  commenced  his  action  of  ejectment, 
and  the  plaintiff  filed  a  supplemental 
biH,  praying  that  the  defendant  might  be 
declared  a  trustee  of  the  terms  for  the 
plaintiff,  and  that  he  might  be  restrained 
from  availing  himself  of  them  on  Uie  trial 
of  the  ejectment. 

Mr.  Pemberton  moved  for  an  injunction 
to  restrain  the  defondant  firom  using  the 
tenns  on  the  triaL 

Mr.  Tinney  and  Mr,  S.  Sharpe  admitted 
that  the  plaintiff  was  entitled  to  the  injunc- 
tion; but  submitted,  that  the  Court  ought, 
at  the  same  time,  to  put  the  plaintiff  on 


terms,  and  restrain  him  from  making  nse 
of  the  odier  outstanding  terms,  to  defeat 
the  defendant's  action  of  ejectment;  and 
that  it  was  dearly  competent  for  the  Court 
to  impose  such  terms. 

Loan  Laiyodalb  said,  that  it  was  cer- 
tainly right  that  this  should  be  done,  and 
no  doubt  by  proper  proceedings  it  would 
be  done ;  but  he  did  not  see  his  way  to 
make  such  an  order  on  the  present  motion^ 
as  it  must  proceed  on  the  answer ;  and  it 
was  not  shewn  either  that  the  plaintiff  had 
the  power  or  intention  of  setting  up  any 
outstanding  term. 


M.R.  f 

June  1,  Aug.  5.  \ 

Solicitor  and  Client — Jurisdiction. 


JONES  V.  JAMES* 
JONES  V,  HARRIS. 


jf  client  brought  an  action  at  law  againsi 
his  soUcitor,  who  pleaded  a  set-off frr  a  biU 
of  costs,  part  of  which  woe  incurred  in  the 
courts^  fVesiminster ;  a  juror  Teas  withdrawny 
and,  by  consent,  an  order  was  made^  refer-' 
ring  all  matters  in  d^erence  to  anarbitrator ; 
"but  no  question  of  fiability  was  to  be  raised.** 
The  solicitor  had  not  been  admitted  in  the 
courts  at  Westminster^  and  eo  much  of  the 
costs  as  had  been  incurred  therein  were 
disallowed  by  the  arbitrator*  The  Court 
of  Ejpchequer  eet  aside  the  award  on  the 
application  of  the  solicitor,  on  the  client 
reusing  to  go  again  before  the  arbitrator, 
smd  qfUrwards  stayed  proceedingi  in  the 
motion,  with  liberty  for  the  plaintiff  to  go 
before  the  arbitrator,  with  directions  that 
the  eoste  should  be  allowed.  The  plaintiff 
declined  to  proceed  in  tke  arbitration,  and 
obtained  a  common  order  m  Chancery,  for 
the  taxation  of  the  costs,  and  delivery  aeer 
rf the  papers: — Held,  that  as  the  proceed* 
ings  at  law  had  failed,  the  client  was  entitled 
to  the  taxation ;  bat  thai  the  order  ought  not 
to  hone  been  obtained  ex  parte. 

This  was  a  motion  to  discharge  an  ex 
parte  order  for  the  taxation  of  a  bill  of 
costs.  It  appeared,  that  some  years  before 
1 834,  Mr.  John  Harris  employed  Mr.  James 
Thomas,  an  attorney  and  solicitor,  in  se- 
veral mortgage  transactions,  and,  having 
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reason  to  complain  of  him,  he,  in  1854, 
brought  an  action  to  recover  compensation 
for  what  he  alleged  to  be  Thomas's  profes- 
sional negligence  in  the  investment  of 
money  on  mortgage,  and  also  to  recover 
some  sums  received  by  him  on  account. 
Thomas,  among  other  diings,  pleaded  the 
Statute  of  Limitations,  and  a  set-oflTfor  two 
bills  of  costs.  It  was  contended  that,  by  the 
Statute  of  Limitations,  the  plaintiff  was 
precluded  from  recovering. 

At  the  trial,  on  the  14th  of  July  1884,  a 
juror  was  withdrawn,  and  by  consent  it 
was,  by  an  order  of  Nisi  Prius,  referred  to 
an  arbitrator,  "  to  settle  all  matters  in  dif- 
ference between  the  parties,  touching  the 
defendant's  bills  of  costs,  and  all  the  plain- 
tiff's demand  on  the  defendant,  with  power 
for  the  said  arbitrator  to  have  the  defen- 
dant's bills  taxed;  and  the  said  arbitrator 
was  to  ascertain  the  balance  between  the 
parties,  and  to  direct  by  and  to  whom  and 
when  the  same  should  be  paid,  but  no 
queHion  of  UabiUty  nas  to  be  raised;  and 
it  was  ordered,  by  and  with  such  consent 
as  aforesaid,  that  neither  party  should 
bring  any  writ  of  error,  or  prosecute  any 
action  or  suit  in  any  court  of  law  or  equity 
against  the  said  arbitrator,  or  against  each 
other  respectively,  concerning  the  premises, 
so  as  aforesaid  referred." 

On  the  28rd  of  October  1884,  th^  arbi- 
trator ordered  the  bills  of  costs  to  be  taxed ; 
and  accordingly  the  proper  officer  pro- 
ceeded to  consider  what  charges  ought  to 
be  allowed,  when  he  discovered  that 
Thomas,  though  an  attorney  of  the  Court 
of  Great  Sessions,  had  not  been  admitted 
an  attorney  in  either  of  the  superior 
courts  at  Westminster  till  after  some  of 
the  business  in  those  courts  had  been  done ; 
and  the  officer  certified  that  he  had  not 
entertained  that  objection,  because  it  was 
a  matter  proper  to  be  decided  by  the  arbi- 
trator. On  the  26th  of  December  1885, 
the  arbitrator  awarded  that  170/.  2s,  6j^. 
was  due  to  Harris  from  Thomas,  and 
ordered  payment  of  that  sum,  and  delivery 
up,  by  Thomas,  of  the  deeds,  papers.  Sec, 
Thomas  alleged  that  this  balance  could 
not  have  been  sustained  if  the  arbitrator 
had  not  deducted  the  costs  incurred  pre- 
vious to  his  admission  as  an  attorney ; 
and  he  contended,  that  no  question  of  lia- 
bility was  to  be  raised ;  and  diat,  under 


the  words  of  the  reference,  the  arbicrator 
had  no  authority  for  making  this  deduc- 
tion. In  Hilary  term,  1886,  a  rule  nsn  wu 
granted  by  the  Court  of  Exchequer  to 
set  aside  the  award,  on  the  ground  tliat 
the  arbitrator  had  exceeded  his  authority 
in  entertaining  the  question  of  liability,  and 
disallowing  the  costs;  the  Court  thought 
the  rule  nisi  ought  to  be  made  absolute, 
unless  the  plaintiff  consented  to  send  back 
the  matter  to  the  arbitrator :  Harris  hav* 
ing  declined  to  accede  to  those  terms,  the 
rule  was  made  absolute.  Harris  refused 
to  proceed  in  the  arbitration,  and  attempt- 
ed to  go  on  with  the  action,  as  if  no  refer* 
ence  had  been  made. 

Thomas,  the  defendant,  obtained  anile  nm 
to  stay  proceedings  in  the  action,  on  the 
ground  that  the  action  had  determined ; 
and,  on  the  £4th  of  November  1886,  this 
rule  was  made  absolute,  and  it  was- order- 
ed that  Harris  should  be  at  liberty  to  go 
back  before  the  arbitrator,  with  the  direc- 
tion of  the  Court,  that  the  bills  for  business 
done  in  the  Courts  of  Westminster  before 
the  defendant  was  admitted  an  attorney  or 
solicitor  thereof  respectively,  were  to  be 
allowed  in  the  account  as  if  Thomas  had 
been  an  attorney  and  solicitor  thereof 
at  the  time  when  the  business  was  done(l). 
The  award  being  set  aside,  and  the  action 
stayed,  and  Harris,  not  thinking  fit  to 
go  again  before  the  arbitrator,  applied  to 
this  Court  for  the  common  order  to  tax  the 
bill,  and  for  the  delivery  up,  by  Thomas, 
of  the  deeds  and  papers  belonging  to 
Harris,  on  which  the  former  claimed  a  lien 
for  his  costs;  and  the  present  motios 
was  made  by  Thomas  to  discharge  this 
order,  as  having  been  improperly  obtained, 
on  the  ground  that  the  biU  of  costs  was 
part  of  the  subject  of  the  action  and  arbi- 
tration. 

Mr,  Kindersley  and  Mr.  James^  in  sup- 
port of  the  motion. 

Mr,  PemberUm  and  Mr.  E,  Vaughtm 
WilUamSf  contra. 

The  Master  or  the  Rolls. — I  shall 
think  it  right  to  read  the  affidavits  and  the 
order  before  I  decide  this  case,  though  I 
think  at  present  there  are  a  great  many 

(1)  See  the  report  of  tliii  case,  nomne  Harris  t. 
ThoBu,  t  Mee.  &  W.  St;  s. c.  6  Law  J.  Rep. 
(11.8.)  Excli.  58. 
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tnatters  of  fact  stated  in  the  affidavits  with 
which  I  really  have  nothing  at  all  to  do 
on  the  present  occasion.  It  is  an  order 
obtained  in  the  common  way,  ex  partem  for 
die  taxation  of  a  solicitor's  bill  of  costs. 
The  real  question  is,  whether  that  order 
was  properly  obtained ;  it  being  alleged  on 
the  other  side,  that  a  proceeding  was  pend- 
ing in  another  court,  in  the  course  of  which 
the  question  would  be  determined.  If  there 
has  not  been  a  decision  of  the  Court  of 
Exchequer,  is  there  a  proceeding  com- 
menced, and  now  going  on,  in  which  it  is 
to  be  decided  ?  That  is  the  question  which 
I  really  think  I  shall  have  to  consider  and 
determine  upon,  for  the  purpose  of  decid- 
ing the  matter  between  the  parties  in  this 
case.  The  action  was  brought  there.  It 
has  been  determined  in  the  Court  of  Ex- 
chequer, and  I  must  assume  rightly,  that 
that  action  cannotbe  proceeded  with.  There 
may  be  a  doubt,  according  to  the  opinion 
given  by  the  Court  in  that  report,  read  to  me 
to-day,  whether  another  action  can  or  not 
be  brought — at  least,  whether  another  ac- 
tion can  be  brought  for  the  purpose  of  reco- 
vering damages  for  the  alleged  misconduct 
or  bad  advice  of  Mr.  Thomas.  Suppose 
such  an  action  cannot  be  brought,  is  there 
then  any  proceeding  pending,  in  the  course 
of  which  the  amount  of  Mr.  Thomas's  bill 
of  costs  is  to  be  ascertained  ?  See  how  it 
stands.  There  was  a  juror  withdrawn, 
which  in  effect  puts  an  end  to  that  action. 
There  was  an  order  made*  at  Nisi  Prius  for 
a  reference  on  certain  terms.  That  order 
of  reference  was  obtained  on  terms  which 
the  Court  of  Exchequer  has  determined  to 
mean,  that  the  liability  of  Mr.  Harris  to  pay 
thebill  of  costs  of  Mr.  Thomas,  at  the  time 
he  was  not  a  solicitor,  was  not  to  be  brought 
into  question ;  proceedings  have  taken 
place  on  that  reference,  and  an  award  was 
made,  which  has  been  set  aside  on  the  ap-^ 
plication  of  Mr.  Thomas.  Is  there  or  not 
upon  that,  an  end  of  that  order  of  reference, 
and  all  belonging  to  it?  Can  that  reference 
be  pursued  without  the  consent  of  either 
of  the  parties  who  are  concerned  in  it  ?  If 
it  cannot  go  on  without  their  consent,  it  is 
at  the  option  of  either  party  to  determine 
it.  Suppose  it  to  be  so  determined,  what 
is  there  to  prevent  the  costs  being  aiscer- 
tained  for  the  purpose  of  recovering  the 
deeds  in  the  possession  of  the  solicitor? 


These  are  questions  I  shall  have  to  deter- 
mine. If  there  is  no  proceeding  pending, 
which  is  to  determine  this,  I  do  not  see 
what  right  I  have  to  deprive  this  party  of 
the  order  which  he  has  obtained.  On  the 
other  hand,  if  there  is  a  proceeding  in 
which  the  matter  can  properly  be  deter- 
mined, then  I  think  I  have  no  right  to  take 
it  away  from  that  jurisdiction  which  is  in 
possession  of  it. 

I  shall  read  the  order  and  the  aflSdaviti 
before  I  finally  dispose  of  it. 

Aug.  5. — The  Master  of  the  Rolls — 
[After  stating  the  circumstances  of  the 
case.] — It  is  clear,  that  the  proceedings  in 
the  Court  of  Exchequer  did  not  determine 
anything  as  to  the  bill  of  costs,  but  the  pro- 
ceedings wholly  failed  by  setting  aside  the 
award  and  determining  the  action,  and  by 
the  refusal  of  the  plaintiff  to  revive  the 
proceedings  before  the  arbitrator.  The 
proceedings  having  failed,  the  plaintiff  is 
not  to  be  deprived  of  his  right  to  obtain  his 
deeds  and  papers  on  payment  of  what  is 
due. 

I  am  of  opinion,  that  the  order  which 
has  been  obtained  ought  not  to  be  dis- 
charged; and,  at  the  same  time,  I  think 
the  plaintiff  ought  not  to  have  obtained 
the  order  ex  parte,  but  ought  to  have  stated 
the  special  circumstances;  and  though  I 
refuse  the  motion,  I  do  it  without  costs. 


DOWSON  0.  OASKOIN. 


M.R.  < 
July  22,  I 
Aug.  8.    3 

Will — Construction — Money — Stock. 

The  word  **  money,**  unexplained,  in  a  will, 
will  not  pass  stock;  but  where,  from  the  con- 
text of  the  whole  will,  such  an  intention  is 
manifest,  the  Court  will  act  on  it, 

A  testatrix,  being  possessed  of  money  at 
her  banker* s,  money  in  thefunds,  and  money  in 
a  savings  bank,  bequeathed  several  legacies, 
and  gave  **  whatever  remained  of  money  to 
A  "  .* — Held,  on  the  context  of  the  will,  that 
the  money  in  thefunds  passed, 

Elizabeth  Smith,  the  testatrix  in  this 
cause,  at  the  date  of  her  will,  and  at  her 
death,  was  possessed  of  considerable  per- 
sonal property,  consisting  of  3,200/.,  d|/. 
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per  cients.^  above  500/.  in  ihe  savings  bank, 
S50L^  and  between  lOQL  and  20oI  in  the 
Brighton  bank,  and  750/.  due  on  a  bond. 
By  her  will  she  specificallj  bequeathed 
the  bond,  and  gave  legacies  to  a  larger 
amount  than  could  be  sadsfied  out  of 
her  other  assets,  if  the  money  in  the  funds 
were  not  partly  applied  to  that  purpose. 
She  specifically  bequeathed  certain  ar- 
ticles of  plate,  and  proceeded  thus :  ^  I 
appoint  Mr.  Gaskoin  and  Mr.  Revel 
my  executorst  and  bequeath  20QL  to  each 
for  their  trouble ;  and  whatever  remain  of 
money  I  bequeath  to  Edward  Dowson's 
five  children,  to  be  equally  divided." 

The  question  in  this  ease  was,  whethev 
the  residue  of  the  stock,  after  paying  the 
legacies,  &c.,  passed  to  Edward  Dowson's 
children,  under  the  words,  *'  wkatever  re* 
wtam  of  money  " 

Mr»  Slmion,  for  the  plain tiflP* 
Mr,  Stewarij  for  the  children   of  E. 
Dowson,  cited — 

Goeden  v.  Dolferill,  I  Myl.  &  K.  56 ; 

8.  e.  3  Law  J.  Rep.  (n.s.)  Chanc.  14. 

Ommaney  v.  Butcher,  1  Turn.  &  Rubs. 

Legge  V.  Asgillf  lb.  265,  n. 
1  Roper,  252. 

The  Master  of  thb  Rolls. — The  ques-* 
tion  in  this  case  arises  on  the  meaning  of 
the  word  "money,"  in  the  last  clause  in 
the  will;  and  there  is  little  doubt  that  the 
testatrix  referred  to  the  residue,  afler 
payment  of  legacies,  of  the  general  fund 
applicable  to  that  purpose;  it  would  be 
difficult  to  give  directions  for  the  adminis- 
tration of  her  estate  on  any  other  ground ; 
and  I  should  have  so  decided  it,  had  it  not 
been  for  the  case  of  Goeden  v.  Dotterill, 
which  was  very  similar  to  the  present 
case ;  there  Sir  John  Leach,  after  stating 
that  he  had  no  doubt  that  it  was  the  inten- 
tion of  the  testator  that  the  stock  should 
pass  under  the  term  ''money,"  yet  con- 
sidered himself  precluded  by  the  autbori- 
ties  from  giving  effect  to  that  intention.  I 
have  looked  at  the  cases  oiHotfiam  v.  Sut^ 
^on(l),  Legge  v.  AigUL,  Ommaney  v.  Bui- 
cher,  and  Kendall  v.  Kendall  (2);  and  from 
ihese  it  appears,  that  a  single  bequest  of 

money"  will  not  pass  stoc^ ;  yet  that  word 

(1)  15Ve8.S19. 

(S)  4  Rusf.  360  i  8.  c.  6  Law  J.  RaiK  Cfasao.  111. 


may  be  so  ned  tliat,  from  the  osntext  of 
the  will,  an  intention  to  pass  stock  will  be 
manifest ;  and  when,  from  the  context,  the 
intention  appears  to  pass  the  stock,  the 
Court  wilt  act  on  it.  I  think  the  intention 
does  clearly  appear  on  this  will.  I  most 
therefore  dedave  that  the  children  of  Ed* 
ward  Dowson  are  entitled  to  the  stock. 


HUTCHINSON  0.  STEPHENS. 


i< 


M.R 
July 
L.C 

July  10 

Practice, — Short  Cause, 

The  practice  at  the  Rolls  as  to  shmt 
causes,  is  this,  that  when  a  cmuse  is  ready  for 
hearing f  ii  may  be  set  donm  ms  a  short  came 
on  the  certificate  of  ihe  plaintiff's  eomsel, 
and  the  consent  {^  the  di/emdani's  solidior, 
A  cause  may  also  be  set  down  as  a  short  cmue^ 
on  the  motion  either  of  the  piamtiff  or  defett' 
dmnt,  on  his  comtseVs  eeriijicate  of  its  prtH 
priety,  provided  the  comnsel  for  lAff  opponts 
party  decUnes  to  state  thai  he  considers  tht 
cause  not  to  be  a  short  cause, 

A  different  practice  prevails  in  the  Vies 
Chancellor*s  courts  mkere  a  cemss  can  oslf 
he  set  donmasa  short  coute,  on  the certifaett 
of  </ie  plmntiffs  counsel,  and  ihe  consesi  of 
the  defendant's  solicitor, 

Semble— TAol  ihe  Lord  Chancellor  ka 
no  jurisdiction  to  interfere  with  the  order  is 
which  the  Master  of  the  Rolls  ^eets  Ik 
causes  in  his  Ust  to  be  heard. 

Mr,  Rogers  moved  on  behalf  of  the  de« 
lendant,  to  advance  a  cause  to  be  heard  tf 
a  short  cause,  on  his  certificate,  that  it  was 
a  proper  cause  to  be  heard  as  a  short  cause. 
No  reason  was  stated  why  the  cause  should 
not  be  forthwith  heard,  and  no  objection 
was  made  to  the  proposed  miDtttes. 

Mr,  Tinney  and  Mr.  IVrighty  contra, 
resisted  the  cause  being  taken  out  of  ^ 
place  in  the  general  paper,  insisting  thai 
there  was  no  case  in  which  such  an  appli* 
cation  had  ever  been  granted  on  the  inotion 
of  a  defendant,  and  that  the  plaintiff  was 
entitled  to  have  his  cause  heard  in  the 
order  in  which  it  stood  in  the  paper.  In 
Montfart  v.  Cooper  {1),  a  cause  had  been 

(1)  1  Keeae,  464. 
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advanced  on  the  application  of  the  plaintiff; 
but  in  Ker  v,  Ctuack(li\  the  Vice  Chan- 
oellor  refused  to  grant  such  an  application, 
and  there  was  no  case  in  either  of  the 
courts,  in  which  a  cause  had  been  advanced 
on  the  application  of  the  defendant. 

On  the  plaintiff's  counsel  declining  to 
state  that  the  cause  was  not  a  proper  one 
to  be  heard  as  a  short  cause, 

The  MASTsa  of  the  Rolls  observed, 
that  according  to  the  ordinary  rule,  causes 
might  be  placed  in  the  paper  of  short 
cauaesy  on  the  days  appointed  for  hearing 
theniy  upon  the  certificate  of  the  plaintiff's 
counaeU  that  they  are  proper  to  be  heard 
as  short  causes,  and  with  the  consent  of 
the  solicitor  for  the  defendant,  and  this 
rule  remained  unaltered.     That  his  Lord- 
ship had  dispensed  with  the  consent  of  the 
aolicitors  of  the  defendants,  on  the  counsel 
of  the  defendants  declimng  to  sAy  that  the 
causes  were  not  proper  to  be  heard  as 
short   causes.     I'luit   when  causes   have 
been  regularly  set  down  for  hearing,  the 
parties  ought  to  be  ready  on  the  day  ap- 
pointed for  hearing,  and  that  they  would 
at  once  be  heard,  but  for  the  pressure 
of  Imsiness  in  the  court;  lor  the  gene- 
ral* benefit  of  the  suitors,  causes  which 
would  only  oceupiy  a  short  time  were  ad- 
vanced in  the  paper,  a  course  of  which  the 
suitor,  whose  cause  had'  priority  in  the 
pa^er,  alone  could  complain  of..    Experi- 
ence, however,  had  shewn,  that  in  a  greait 
many  cases  where  there  could  be  no  doubt 
that  the  catiae  was  short,  and  would  occupy 
very  little  time  in  the  hearing,   but  in 
ivhicfa  the  defendant  was  called  upon  to 
acoooBt  for  and  to  pay  money,  or  to  per- 
form some  other  duty,  the  defendant  or 
his  a^Hcitor,  without  adducing  any  reason 
to  afaew  that  the  cause  was  not  short,  or 
that  It  ought  not  to  be  immediately  heard^ 
and  that  without  the  least  prejudice  to  the 
other  auitors,  whose  interests  alone  were 
to  be  atteiided  to  in  the  matter,  had  arbi* 
trarily  refiuted 'his  consent,  for  the  purpose 
of  {lostponiag  the  dsy  on  which  the  defen- 
dant was  to  be  compelled  to  pay  the  money 
or  perform  the  dtity,  and,  perhaps,  also, 
for  the  purpose  of  compelling  a  distressed 
plaintiff 'to  consent  to  an  unjust  compro^* 

(t)  7  Sim.  6tO ;  b.  e.  po$t^ 
^BW  Series,  VI.— Chanc. 


mise  of  his  rights.  In  this  way,  suitors' 
had  been  subjected  to  so  much  oppression,' 
that  his  Lordship  had  thought  it  right  to, 
adopt  the  course  which  he  had  taken  in 
Mount/ord  v.  Cooper^  which,  though  the 
(mly  case  reported^  was  not  the  first  case, 
and  by  no  means  the  last,  in  which  he  had 
made  similar  orders.  What  had  been  done 
in  those  cases,  might  be  shortly  expressed 
thus ;  when  the  cause  was  ready  for  hear- 
ing, and  so  short  that  it  could  be  heard 
out  of  its  turn,  without  prejudice  to  the 
other  suitors,  the  Court,  in  the  absence  of 
any  reason  against  itj  had  f^ipointed  an 
early  day  for  the  heanng. 

I'he  present  application  being  made  on 
the  behalf  of  the  defendant,  differed  in 
that  respect  from  those  which  had  pre^ 
viously  been  brought  under  his  considera- 
tion, but  the  difference  did  not  appear  to 
him  to  be  material.  There  were  cases  in 
which  the  plaintiff,  without  any  assignable 
reason,  and  therefore  improperly,  sought 
to  delay  the  hearing  of  the  cause,  and  in 
which  it  was  most  important  to  the  defen- 
dant that  a  decision  should  be  made ;  and 
considering  the  position  of  the  cause,  that 
it  was  in  all  respects  ready  to  be  heard 
upon  further  directions,  and  that  both  par- 
ties were  waiting  for  a  hearing,  only  be- 
cause other  causes  were  placed  before  them 
in  the  general  list,  he  thought  that  parties 
ought  not  to  be  compelled  to  wait,  if  the 
shortness  of  their  causes  enabled  the  Court 
to  hear  them,  without  prejudice  to  the 
other  suitors.  And  his  Lordship  saw  no 
suflBcient  reason  why  the  application  might 
not  be  made  on  the  part  of  the  defendant, 
as  well  as  on  the  part  of  the  plaintiff;  he^ 
therefore,  granted  the  application. 

July  10. — Mr*  JVrighi  now  moved,  by 
way  of  appeal,  to  discharge  the  order  of 
the  Master  of  the  Rolls. 

« 

The  Lord  Chancellor,  without  calling 
Ob  the  other  side,  said  he  doubted  very 
much  whether  he  ought  to  interfere  at  all 
in  this  matter.  The  Master  of  the  Rolls 
had  an  original  jurisdiction,  and  had  a 
paper  of  causes  of  his  own ;  and  he  did 
not  therefore  seie  how  it  could  be  said,  that 
he  had  not  a  right  to  regulate  his  own 
paper  of  causes.  He  took  it  as  not  a 
new  .practice  at  all,  provided  mhpcena  to 


SOS 


CASES  IN  CHANCERY : 


hear  judgment  was  returnable.  It  had  been 
the  practice  to  advance  a  cause,  when  no 
particular  reason  was  assisned  against  it. 

It  was  said,  that  the  Vice  Chancellor 
had  a  different  rule  on  this  point ;  but,  his 
Lordship  stated,  he  had  only  to  deal  with 
the  case  before  him.  The  delay  arose 
from  the  state  of  the  paper,  and  it  would 
be  strange  if  the  party  could  take  advan- 
tage of  diat  circumstance,  to  object  to  the 
early  hearing  of  his  cause.  His  Lordship 
thought  there  was  no  reason  for  his  inter- 
ference, even  if  the  Master  of  the  Rolls 
had  not  exercised  a  sound  discretion ;  and 
he  had  much  doubt  whether  he  could  in- 
terfere at  all,  consistently  with  the  act  of 
Sarliament,  which  gave  the  Master  of  the 
lolls  jurisdiction. 

Application  re/used^  with  costi. 


EARL   OF   MILLTOWN  V. 
STEWART. 


Bond — Oambling — Proceedmgi  in  Foreign 
Courts. 

A,  at  the  request  of  hie  brother^  joined  km 
in  giving  a  btrnd  to  S.  in  1827.  A's  brother 
died  in  1829.  A,  heard  nothing  more  of  the 
bondtHl  lSS2,nfhen  S,  commenced  an  action 
agaimt  him  in  the  King's  Benchf  in  Ireland, 
A.  immediately  JUed  a  bitt  in  the  Court  of 
Chancery  f  m  Ireland^  impeaching  the  bond^ 
on  the  ground  that  no  consideration  was  paid 
for  it ;  butt  ^^^l  *l  MMr#  given  on  account  of 
a  gambling  transaction.  S.  never  took  any 
steps  to  defend  the  suit,  and  the  common  tn- 
junction  issued  for  want  of  answer  ^  to  restrain 
him  from  prosecuting  the  action ;  and  in 
June  1893,  an  order  nisi  was  made^  to  take 
the  bill  pro  confesso.  S.  died  a  few  days 
after  he  had  been  served  with  notice  of  this 
order^  without  taking  any  steps  to  shew  cause 
against  it.  In  1887,  the  executors  of  S, 
commenced  another  action  against  A,  on  the 
bondf  in  the  Common  PUas,  at  fVestminster ; 
and  A.  JUed  a  bill  in  the  Court  of  Chancery 
in  England^  to  have  the  benefit  of  the  decree 
made  m  Ireland^  and  to  have  the  bond  can* 
celledf  and  for  an  injunction.  The  defen* 
dants  knew  nothing  ef  the  circumstances  of 
the  bond : — Held^  tliat  regard  being  had  to 
what  appeared  to  be  the  nature  of  Vie  trans* 


action^^  and  to  the  conduct  rf  S^  in  reneet  ta 
the  suit  in  Ireland^  the  Court  was  outmriMed 
(without  adopting  the  decree  e^the  Court  m 
Ireland^  as  decisive  as  to  the  rights  of  tie 
parties^  or  as  evidence  of  those  rights^)  to 
interfere  by  injunction  to  restrain  tSe  aetiom 
at  law ;  and  thatf  without  requiring  the  money 
to  be  paid  into  court. 

The  bill  stated,  that  the  plaintiff  had 
been  applied  to  by  his  late  brother,  Henry 
Leeson,  to  join  him  in  a  bond  to  Robert 
Raymond  Stewart,  for  a  certain  sum  of 
money,  which  his  brother  repreaented  he 
had  lost  to  Stewart,  by  bets  at  hone-races 
and  at  various  games  of  chanee ;  and  that 
his  brother  also  told  him,  that  he  (the  pbuB- 
tiff)  would  never  be  called  on  for  payment, 
on  account  of  the  bond.  The  plaintiff  nc* 
eordingly,  jointly  with  his  brother,.execatcd 
a  bond  to  Stewart,  dated  the  19Ui  of  June 
1827,  in  the  penal  sum  of  4,800^,  condi- 
tioned for  the  payment  in  June  I8S89  by 
Henry  Leeson  to  Stewart,  of  2,4001.,  wi^ 
interest  at  51,  per  cent. 
-  The  plaintiff's  brother  died  io  May 
1829,  and  the  nlaintiff  never  heard  fortber 
of  the  bond  tiu  September  18SI,  when  he 
was  applied  to  on  behalf  of  Stewart  for 
payment  of  the  bond,  although  he  had  be- 
lieved that  his  brother  had  long  nnce  sa- 
tisfied it. 

In  the  beginning  of  1832,  Stewart  oodh 
menced  an  action  against  the  plaintiff  in 
the  King's  Bench,  in  Ireland,  for  the  re- 
covery of  the  money  secured  bvthe  bond ; 
and  the  plaintiff  immediately  filed  a  bill  in 
the  Court  of  Chancery,  in  Ireland,  to  bave 
the  bond  cancelled,  and  to  have  Stewart 
restrained  from  proceeding  in  theactkm. 
Stewart  appeared  to  the  suit,  but  did  not 
put  in  an  answer ;  and  an  injunction  was 
obtained  against  him  in  Febniary  IBSt^ 
for  want  of  answer.  In  June  1835,  tbe 
usual  process  of  contempt  having  been 
gone  through,  a  decree  aifi  was  made  by 
the  Master  of  the  Rolls,  to  take  the  biu 
|Mio  cofi/e«fo,  unless  Stewart  should  sbew 
cause  to  the  contrary,  in  the  dien  next 
Michaelmas  term. 

On  the  1 7th  of  October  lottowing,  Stew- 
art was  duly  served  with  notice  of  this  de- 
cree; but,  on  the  19thof  Oetobcr  bedied, 
without  having  shewn  canse  against  tbe 
decree,  having  appointed  the  defendnnts 
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his  €9Deeutor  and  execmrix,  who  proved 
his  will  in  England^  but  not  in  Ireland. 

In  Fekmary  1837,  the  nlaintiff  being 
then  in  Bngland,  the  defendanta  brought 
an  action  againat  him  in  the  Court  of  Com- 
mon Pleaa,  at  WeatnunBter,  for  the  reco- 
▼ery  of  the  principal  sum  of  ftf^OOk  and 
intereat. 

The  bin  charged,  that  Stewart  never 
paid  any  legal  conaideration  for  the  bond. 
It  prayed  t^  the  plaintiff  might  have  the 
benefit  of  the  decree  of  the  Master  of  the 
Rolla  in  Ireland^  and  that  the  bond  might 
be  delivered  up  to  be  cancelled ;  and  for 
an  injunction* 

The  defendants  atated  in  their  answer, 
that  they  believed  a  fair  and  valuable  con* 
sideration  had  been  given  for  the  bond, 
but  they  did  not  know,  nor  did  it  appear 
from  any  of  the  papera  of  Mr.  Stewart, 
what  consideration  waa  given  for  it :  nor 
did  any  of  Mr.  Stewart's  betting-books 
shew  that  the  bond  was  given  sat  any 
money  lost  at  horse-races.  They  also 
stated,  that  in  1888,  Mr.  Stewart  was  un- 
able, in  consequence  of  illness,  to  attend 
to  business  of  any  description. 

Under  these  circumstances,  the  Vice 
Chancellor  had  granted  an  injunction  to 
restrain  the  defendants  from  proceeding 
with  their  action  at  law ;  which  injunction 
they  now  moved  before  the  Lord  Chan« 
celknr  to  dissolve. 

Mr.  Jatob  and  Mr.  HetkermgUm,  in  sup- 
port  of  the  motion. — The  practice  of  the 
Court  of  Chancery  in  Ireland,  with  respect 
to  these  decrees  am,  to  take  a  bill  pro  can^ 
feuOf  is  explained  in  Beynoldi  v.  DUl(m{l). 
And,  it  appears,  that  until  such  a  decree 
IS  Blade  absolute,  a  defendant  is  still  at 
liberty  to  put  in  his  answer,  and  meet  the 
case  made  against  him,  upon  paying  the 
eosts  of  process.  In  this  case,  Stewart 
might  have  shewn  cause  against  die  decree 
if  be  had  not  died*  There  was  no  final 
adjudication  against  him ;  and  even  a  judg- 
ment of  a  foreign  Court  will  not  be  adopted 
here,  if  it  waa  obtained  by  default.  The 
fiict,  that  ^  Court  of  Chancery,  in  Ireland, 
has  ffranted  an  injunction  to  restrain  pro- 
ceedings at  law,  will  not  necessarily  induce 
thia  Court  to  restrain  an  action  here  re- 
apectingthe  same  matter — Ballv.  Siorie(2)i 

(1)  IMonoy,55. 
(S)  1  Bim.  ft  Sta.  210. 


The  plaintiff  has  not  proved  any  case  which 
calls  for  the  interference  of  this  Court, 
yet  seeks  to  deprive  the  defendants  of  a 
l^al  right.  If  the  injunction  is  continued, 
the  money  due  on  the  bond  ought  to  be 
paid  into  court. 

Sir  fVilluim  Home  and  Mr.  Ptm>is,  in 
support  of  the  injunction. — ^The  plaintiff's 
caae  is,  that  the  bond  was  given  in  a  gam- 
bling transaction,  and  Stewart,  who,  of 
course,  knew  what  consideration  was  given 
for  it,  never  ventured  to  put  in  an  answer, 
but  allowed  a  decree  to  be  obtained  against 
him.  If  a  fair  and  lettdl  consideration  had 
been  given,  there  could  have  been  no  rea- 
son for  Stewart  allowing  himself  to  be  pre- 
vented from  prosecuting  his  legal  claims. 
The  death  of  Stewart  has  rendered  it  more 
difficult  for  the  plaintiff  to  prove  his  case, 
but  there  is  quite  sufficient  to  induce  the 
Court  to  grant  an  injunction. 

Mr.  Jacobs  in  reply. 

The  Loan  CHAKCBLLoa. — This  applica- 
tion was  made  by  the  obligor,  on  a  certain 
bond,  dated  in  1827.  The  money  secured 
by  this  bond,  was  2,400i.,  payable  in  1828. 
Leeson,  who  was  the  principal  debtor  in 
the  transaction,  died  in  1829,  and  from 
that  time  up  to  1882,  no  proceedings  were 
taken  on  the  bond.  Stewart,  who  was  the 
party  to  whom  the  money  was  due,  in 
1882  brought  an  action  in  Ireland;  and 
the  ground  on  which  the  bond  was  im- 
peached was,  that  the  money  became  due 
on  a  gambling  transaction.  The  Court 
has,  in  such  cases,  undoubted  jurisdiction 
to  order  the  bond  to  be  delivered  up. 
It  might  be  expedient  to  direct  an  issue, 
or  to  have  the  action  at  law  tried;  or, 
where  the  Court  may  see  fit,  under  the 
circumstances  of  the  case,  to  exercise  its 
jurisdiction  without  any  trial  at  law ;  but, 
the  Court  in  its  discretion,  will  exercise  the 
jurisdiction  one  way  or  the  other.  In  1882, 
when  the  action  was  brought  in  Ireland,  it 
was  between  Stewart  and  Lord  Milltown, 
who  was  liable  on  the  bond.  I  do  not  look 
on  these  proceedings  in  Ireland,  as  giving 
a  right  to  either  party,  or  as  evidence  of 
what  the  legal  rights  are,  or  whether  the  one 
or  the  other  is  correct  in  the  represents* 
tions  which  they  now  make ;  but  the  Court 
has  4  right  to  look  at  the  conduct  of 
the  parties,  to  see  whether  the  action  ought 
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to  go  on  or  not,  or  whether  the  Court 
should  dispose  of  it  at  some  future  stage 
of  the  case.  An  injunction  was  obtained 
in  the  suit,  to  restrain  the  action  in  Ireland : 
the  order  nisi  to  take  the  bill  pro  canfesiOt 
was  obtained  and  served  on  Stewart,  who 
was  the  party  bringing  the  action ;  and  it 
might  have  happened,  that  if  Stewart  had 
not  died,  he  niight  have  carried  on  the  suit; 
but  he  died  in  two  or  three  days  after  the 
order  was  served  oh  him ;  so  that  Stewart, 
yvbo  knew  what  the  consideration  of  this 
bond  was,  was  content  to  permit  the  in- 
junction to  continue,  and  allowed  a  decree 
nisi  to  be  pronounced,  and  never  took  any 
steps  to  defend  the  suit. 

Now,  the  proceedings  are  between  Lord 
Mill  town  and  those  who  represent  Stewart, 
and  who  naturally  say  that  they  know  no- 
thing of  the  transliction.  It  is  not  to  be 
supposed  that  thiere  will  be  any  admissions 
in  their  answer,  as  to  the  original  transac- 
tion ;  but  there  are  two  facts  in  this  an- 
swet,  which,  coupled  with  the  conduct  of 
Stewart,  raise  sufficient  doubt  as  to  his 
right  to  recover,  to  make  it  the  duty  of 
this  Court  to  interfere  by  injunction. 
First,  it  is  an  admitted  fact,  that  h^  was  a 
person  whp  dealt  largely  in  gambling 
transactions;  but»  the  most  important 
fact  is,  that  being  called  on,  they  are  un- 
able to  state  any  consideration  for  this 
bond*  They  have  possession  of  Stewart's 
papers*  and  have  every  opportunity  of 
obtaining  information ;  but  they  profess 
IQ  be  utterly  unable  to  state  what  the 
transaction  \tas.  They  state  their  belief 
that  this  was  a  bond  fide  transaction,  with- 
out atating  any  ground  for  such  belief  t 
they  do  not  know  where  the  money  came 
from,  or  any  of  the  circumstances  connect- 
ed with  the  bond :  they  state  in  their  an- 
swer,, that  on  these  points  they  are  totally 
i^gnorant.  Then  we  have  the  fact  of  the 
principal  party  abstaining  a  considerable 
time  from  suing  at  law  ;  and  when  he  did 
^e,  he  was  content  to  acquiesce  in  tlie  in- 
junction of  the  Court  of  Chancery,  and  died 
on  the  point  of  the  bill  being  taken  pro 
eonfesso.  He^  thejrefore,  abandoned  his 
action,  so  far  as  not  taking  any  steps  to 
enable  him  to  continue  it,  is  a  proof  of 
its  being  abandoned.  Then  there  is  the 
^  i^orance  of  -the  present  parties  ja3  tp  the 
consideration  for  the  bond;  and  the  Court 


is  now  asked  to .  pennit  Use  aetioB  te  go 
on,  and  allow  the  defendants  to  recover  on 
a  bond,  on  the  Cace  of  which,  none  of  the 
circumstances  of  this  transaction  appear. 

I  am  of  opinion,  taking  .all  these 
transactions  together,  (and  .the  Court  is 
not  bound  merely  by  what  is  stated  in  the 
answer,  if  it  appears  that  there  are  other 
transactions,  which  loake  the  Court  con- 
ceive that  it  is  right  the  legal  obiigatioii 
should  not  be  enforced,  except  under  its 
own  jurisdiction,)  that  tfa^e  is  amj^  eri- 
dence  to  raise  at  least  the  degree  of  doubt 
as  to  the  legality  of  this  transaction,  which 
makes  it  the  duty  of  this  Court  to  iMrder 
that  the  legal  right  should  not  be  enforced. 
Then  it  is  said,  that  this  ought  only  to  be 
done  on  paying  the  money  into  court.  It 
is  very  true,  that  where  there  is  a  legal 
debt,  and  some  equitable  circumstances 
connected  with  the  debt,  the  Court  will 
not  allow  a  party  to  retain  what  is  due 
from  him,  while  the  equity  is  undeter*' 
mined.  But  here,  I  am  of  opinioni  there 
is  the  greatest  possible  reaaon  to  doubt 
whether  there  is  any  debt  or  notw  The 
great  probability  is,  that  those  who  know 
nothing  of  these  debts  cannot  prove  them 
before  a  jury.  I  am  of  opinion,  that  it  is 
not  expedient  to  allow  the  action,  to  go  on; 
and  the  Court  ought  to  restrain  the  action 
until  the  case  is  in  such  a  state  that .  the 
Court  can  decide  the  matter  by  exercBuag 
its  own  jurisdiction,  or  by  putting  it  in 
some  state  by  which  it  may  be  decided. 

Order  affirmed^  the  costs  to  be  costs 
in  the  cause. 


July  17  &  is:  I     MATHER  i;.  SCOTT. 

Charity — Mortmain. 

A  beqiiest  of  personally  to  tm^teee^  "  with 
a  request  tliat  they  mU  be  pleaeed  io  entreat 
the  lord  of  the  manor  of  D,  to  grant  a  epot 
of  ground  suitable  for  the  erection  i^decet^ 
dwellings**  for  poor  moment  is  void  wtder  tki 
Statute  of  Mortmain* 

The  testator,  Mr.  Spearman,  by  hn 
will,  amongst  other  things  expressed  him- 
self as  follows: — "And  as  to  all  the  resi- 
due of  my   property  whatever,  whether 
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money  vested  in  pnblie  fuiKls  or:Ot)ierwS8e, 
house,  houses,  or  land,  plate,  household 
furniture,  of  every  description  (the  latter 
to  be  sold  when  my  executors  may  think 
fit,  and  the  amount  arising  from  the  same, 
invested  in  the  public  funds),  I  give  to  the 
chaplains  of  His  Majesty's  dock*yard  at 
Devonport,  and  of  the  Royal  Hospital  of 
Stonehouse  for  the  time  being,  in  conjunc- 
tion with  my  executors,  or.  their  represen- 
tatives, with  a  request  that  they  will  be 
pleased  to  inireat  the  lord  ofthemanor,  either 
at  Devanport,  or  East  Stonehouse,  to  grant 
a  spot  of  ground  suitable  for  the  erection 
of  as  many  decent  dwellings  or  rooms, 
something  like  the  charity  known  by  the 
name  of  the  Twelves  in  the  parish  of 
Charles,  in  Plymouth,  for  the  residence  of 
as  many  deserving  indigent  females  of  the 
parish  of  Stoke  Darned  and  East  Stone- 
house,  followers  of  the  Established  Church 
of  England,  and  not  under  the  age  of  sixty 
years,  as  they  may  deem  proper  objects  of 
this  charity,  with  an  allowance  of  I2l,  per 
annum  to  each  annuitant,  so  long  as  they 
conduct  themselves  soberly  and  orderly, 
and  thereby  proving  they  are  worthy  of 
the  same ;  regulating  the  number  so  as  to 
correspond  with  the  amount  of  property  so 
lefl  after  the  dwellings  are  provided." 

The  heir-at-law  and  next-of-kin  insisted 
that  this  bequest  was  void  under  the  sta- 
tute of  Mortmain.  As  to  the  real  estate 
of  the  testator,  the  invalidity  of  the  gift  to 
charity  was  not  disputed. 

Mr.  Pemberiont  for  the  plaintiff,  who 
was  heir-at-law  and  sole  next-of-kin. — A 
general  direction  to  build  for  the  purpose 
of  charity,  implies  a  purchase  of  land,  and 
is  therefore  void  under  the  Statute  of  Mort- 
main. The  first  question  is,  whether  the 
testator  has  plainly  expressed  his  intention, 
that  no  part  of  the  money  should  be  laid 
out  in  land*  It  is  clear  that  he  intended 
acquiring  land  for  the  purposes  of  his  cha- 
rity, for  he  directs  his  executors  to  please 
to  entreat  the  lord  of  the  manor  to  grant  a 
suitable  piece  of  land  ;  this  may  well  mean 
an  entreaty  to  sell  land  for  that  purpose, 
for  it  is  in  no  way  inconsistent  with  a  favour 
to  entreat  a  person  to  sell  a  piece  of  land  in 
a  particular  spot,  for  a  consideration.  If  the 
testator  has  not  shewn  a  clear  intention, 
that  no  part  should  be  laid  out  in  the  pur- 
chase of  land,  all  the  authorities  concur  in 


holding  this  gift  void.  Next,  if  he  intended 
the  lord  of  the  manor  to  give  a  piece  of  land^ 
then  some  part  of  this  money  must  be  laid 
out  in  the  improvement  of  land  which  is 
not  now  in  mortmain.  It  is  settled,  that  you 
pan  give  money  to  improve  land  already  in 
mortmain  for  the  purposes  of  charity,  but 
not  to  improve  land  which  is  not  in  mort- 
main. Will  the  Court  effectuate  this  object, 
which  is  contrary  to  the  policy  of  the  Mort- 
main Act  ?  will  the  Court  permit  parties  to 
hold  out  an  inducement  to  others  to  bring 
land  into  mortmain  ?  He  cited  the  fc^low- 
ing  cases : — 

The  Attorney  General  v.  Bowles^  2  Yes* 

sen.  547. 
The  Attorney  General  v.  Tyndall,  %  Eden, 

207;  s.  c.  Ambl.  614. 
Chapman  v.  Brown,  6  Yes.  404, 
The  Attorney  General  v.  Parsons^  8  Yes. 

1«6. 
Attorney  General  v.  Davies,  9  Yes.  535. 
Pritchard  v.  Arboin,  S  Russ.  456 ;  s.  c. 

6  Law  J.  Chanc.  175. 
Hensluiw  v.  Atkinson,  3  Mad.  306. 
'    Johnston  v.  Swann,  S  Mad.  457. 

The  Attorney  General  v.  Munhy,  1  Mer. 

827. 
Giblett  V.  Hobson,  5  Sim.  651 ;  s.  c.  3 
M.  &  K.  517;  4  Law  J.  Rep.  (n.s.) 
Chanc.  41. 

Mr,  Wray,  for  the  Attorney  General. 

Mr,  Tinney  and  Mr,  K,  Parker,  for  the 
widow  of  the  testator. — It  was  the  intention 
of  the  testator  to  found  a  charity,  which 
did  not  exist,  for  which  purpose  land  must 
of  necessity  be  brought  into  mortmain ;  and 
whether  he  intended  to  induce  the  lord  to 
make  a  gratuitous  present  of  the  \^d  or 
not,  it  is  clear  that  some  part  of  the  money 
must  be  laid  out  on  the  land  for  build- 
ing, for  the  conveyance,  and  for  the  fines : 
this  renders  the  gift  void. 

Mr,  Temple  and  Mr.  Sharpe,  fpr  the 
trustees,  contended,  the  main  object  of  the 
testator  was  the  gifi  of  12/.  a  year  to  poor 
persons :  the  intention  was  valid,  and 
ought  not  to  be  defeated.  That  the  testa- 
tor intended  the  lord  of  the  manor  to  give 
the  land,  and  not  to  sell  it.  That  there  was 
nothing  in  the  Statute  of  Mortmain,  and  no 
reported  decision  of  any  Court,  which  pre- 
vented a  person  making  such  a  bequest  as 
would  induce  another  in  his  lifetime  to  ap- 
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propriate  a  piece  of  ground  to  the  purposes 
of  charity. 

The  Mastbe  of  thb  Rolls. — ^The  ques- 
tion in  this  case  arises  on  the  will  of  the 
testator,  Spearman ;  and  it  is  objected,  and 
indeed  admitted,  that  the  intention  of  the 
testator  cannot  he  carried  into  effect,  with- 
out bringing  land  into  mortmain,  and  that 
is  to  be  done  under  a  testamentary  act. 
The  words  on  which  the  question  arises 
are  —  [His  Lordship  here  read  them]. 
Dwellings  were  to  be  provided,  and,  in  the 
former  part,  the  ground  is  to  be  suit- 
able ;  the  trustees  were  to  erect  as  many 
houses  for  the  residence  of  as  many  de- 
serving indigent  females  as  they  should 
deem  proper  objects  of  the  charity ;  the 
ground  was  to  be  procured  from  the  lord 
of  the  manor,  and  they  were  to  be  pleased 
to  entreat  him  to  grant,  &c. ;  and  the  first 
question  is,  whether  this  implies  that  the 
lord  of  the  manor  was  to  make  a  gratuitous 
grant  of  the  land.  I  am  of  opinion  that  it  is 
not  clear  that  it  was  so.  It  would  not  ex- 
clude the  trustees  from  paying  for  it,  if 
they  thought  proper  ;  and  if  so,  it  would 
be  clearly  void. 

On  the  second  question,  it  has  been  set- 
tled, that  a  bequest  to  improve  land  in  mort- 
main, is  good,  and  it  has  been  established, 
that  a  direction  to  build  for  charitable  pur- 
poses, implies  that  land  is  to  be  bought, 
and  is  therefore  bad ;  the  question  here  is, 
whether  a  bequest  to  build  on  land,  which 
the  testator  thought  might  be  a  gift,  is 
good.  I  do  not  think  that  Kershaw  v.  At' 
kiiuon  is  an  authoritv  for  this  purpose :  in 
that  case,  the  codicil  shewed  the  in- 
tention of  the  testator.  In  the  absence, 
therefore,  of  authority,  I  must  look  at 
the  object  of  the  statute,  and  the  opi- 
nions of  the  Judges,  as  I  can  collect 
them  from  the  cases.  All  the  Judges, 
with  the  exception  of  Lord  Hardwicke, 
in  The  Attorney  General  v.  BowUi,  which 
has  been,  in  some  points,  overruled.  Lord 
Eldon,  Sir  W.  Grant,  and  Lord  Lyndhurst 
concur  in  one  view  of  the  subject,  that,  un- 
less the  land  be  already  in  mortmain,  a  gift 
to  improve  or  build  upon  it  is  bad :  such 
was  the  opinion  of  Lord  Lyndhurst  in 
Pritchard  v.  Arboin ;  he  there  says,  "  that 
it  was  the  settled  rule  of  construction  that 
a  direction  to  build  is  to  be  considered  as 


including  a  direction  to  purchase  land  for 
the  purpose  of  building,  unless  the  testa- 
tor distinctly  pointed  to  some  land  which 
was  already  in  mortmain.**  In  The  Atlar' 
ney  General  v.  Dames,  Lord  Eldon  says, 
<<  Unless  the  testator  dutinctly  points  to 
some  land  alreadv  in  mortmain,  the  Court 
will  understand  nim  to  mean  that  an  in- 
terest in  land  is  to  be  purchased,  and  the 
gift  is  not  good.*'  But  it  is  said  that  the  di- 
rection to  the  trustees  to  be  pleased  to  en- 
treat the  lord  to  grant,  does  not  bring  this 
case  within  the  principle  ;  but  the  testator 
ought,  if  he  intended  to  exclude  a  pur- 
chase, to  have  expressed  it,  for  otherwise, 
as  is  stated  in  The  Attorney  General  v.  Par-^ 
s&nst  you  ought  to  infer  that  he  meant  it 
to  be  acquired  by  purchase. 

It  is  contrary  to  the  policy  of  the  met  to 
allow  testamentary  gifts  of  money  to  be 
laid  out  on  land,  as  an  inducement  to  draw 
land  into  mortmain.  I  am  of  opinion,  on 
the  first  ground,  that  the  case  is  not  strong 
enough,  and  on  the  second  ground,  that  the 
charitable  gift  must  fail. 


^ 
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M.R. 

July;      . 

Aug.  S.    ^ 

Practice,-^Short  Cause. 

A  mntUm  to  hear  a  cause  as  a  short  eausSt 
cannot  be  made^  until  after  the  subpoena  la 
hear  judgment  is  retumtMe. 

When  on  a  molfofi  to  hear  a  cause  as  a 
short  cause f  on  (Ae  certificate  of  counsel^  the 
opposite  counsel  certifies  that  it  is  not  apro' 
per  case  to  hear  as  a  short  cause^  the  dourt 
nnll  not  permit  any  discussion  on  the  point, 
but  will  at  once  re/use  the  appUca^on, 

Mr.  Keene  moved,  on  behalf  of  the  plain- 
tiff*, to  have  this  cause  set  down  as  a  short 
cause  on  his  certificate  that  it  was  proper 
to  be  heard  as  a  short  cause. 

Mr,  EldertoUf  contril,  objected  that  the 
subpama  to  hear  judgment  was  not  yet  re- 
turnable. 

The  Master  or  the  Rolls  was  of  opi- 
that  the  application  was  premature,  and 
refused  it. 

August  8. — Mr.  Keene,  after  the  return 
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of  the  mbpcena  to  hear  judgment,  renewed 
the  application* 

.   Mr.  ElderUm^  contrl^  said  he  could  cer- 
tify that  the  cause  was  not  a  short  cause. 

Mr.  Keene  was  about  to  enter  into  some 
explanation,  when 

The  Master  of  thb  Rolls  said,  he 
could  hear  no  discussion  on  the  snbject ;  it 
was  enough  that  the  defendant's  counsel 
certified  that  the  cause  was  not  proper  to 
be  heard  as  a  short  cause. 

Madon  refiued^  with  costs. 


L.C. 

July  20 ; 
Aug.  3. 


} 


MARCH  0.  RUSSBLL. 


Legatee — ReJimSng — Creditor* 

The  estate  of  a  tesUUorfWhkh  wassubfeet 
to  claims  for  a  breach  of  trusty  W€u  tUstri* 
tuted  among  the  legatees : — HeU  that  the 
legatees  were  titUfle  to  refund^  notwithstand" 
tag  the  payment  to  them  had  been  made 
without  notice  of  the  cuistanding  ctaini* 

This  was  an  appeal  from  a  decree  of  the 
Master  of  the  Rolls.  The  plaintiflEs,  it 
appeared,  were  the  only  children  of  the 
defendants,  Thomas  March  and  Prudence 
his  wife.  In  the  year  1 807,  Thomas  Bftarch, 
being  entitled  to  a  sum  of  1,000/.  navy 
5/.'  per  cents,  transferred  this  sum  into 
the  names  of  two  trustees,  Russell  and 
Hodgson. 

By  an  indenture,  dated  the  1 8  th  of  No  vem- 
ber  1807,  the  trusu  of  this  sum  of  1,000/. 
were  declared  to  be,  as  to  one-third  of  the 
dividends  for  Thomas  March  for  life;  and 
as  to  the  remaining  two-thirds  of  the  divi- 
dends to  pay  the  same  to  the  defendant 
Prudence  March  for  life,  for  the  support 
of  herself  and  her  children,  with  an  ulti- 
mate trust  for  the  benefit  of  the  children 
of  Thomas  and  Prudence  March.  The 
plaintiffs  were  the  only  children  of  the 
marriage. 

In  the  year  1810,  under  a  power  con- 
uined  in  the  settlement.  Grant  was  ap- 
pointed trustee  in  the  place  of  Hodgson, 
who  retired  from  the  trust,  and  the  1,000/. 
stock  was  transferred  into  the  joint  names 
of  Grant  and  Russell.  Shortly  afVer  this, 
Grant  and  Russell,  in  breadb  of  trust, 


transferred  the  stock  into  the  name  of 
Russell  alone,  who  afterwards  sold  it  out, 
and  appropriated  the  produce  to  his  own 
use. 

In  18)20  Grant  died,  having,  by  his  will, 

Siven  one-third  of  his  property  to  Sarah 
f  atson,  one-third  to  Mary  Smith ;  and  as  to 
the  other  third  of  his  property,  he  gave  one- 
third  thereof  to  Alicia  Elisa  Arrowsmith, 
and  he  gave  two-thirds  thereof  to  Alicia 
Eliza  Arrowsmith  for  life,  with  remainder 
to  her  children.  Sarah  Matson  and  Mary 
Smith  were  both  dead,  but  were  repre- 
sented by  some  of  the  defendants  in  the 
cause.  After  the  death  of  Grant,  John 
Perkins  and  Sarah  Matson,  who  were  his 
executors,  distributed  his  residuary  estate 
amongst  the  defendants,  his  residuary  lega- 
tees. It  appeared  that  one  of  the  plain- 
tiffs was  bom  in  1804,  and  the  other  in 
1807.  The  bill  was  filed  in  1833,  and 
the  decree,  pronounced  by  the  Master  of 
the  Rolls,  directed  restoration  of  the  trust 
fund  by  Russell,  with  respect  to  which  no 
question  Was  raised,  and  it  directed  pay- 
ment of  what  was  due  to  the  trust  fund 
out  of  the  assets  of  Grant;  and  as.  against 
those  who  claimed  under  the  will  of  Grant, 
he  directed  a  refunding  against  Sarah  Mat- 
son,  the  executrix,  and  also  her  residuary 
legatee,  Sarah  Prudence  Arrowsmith ;  also 
a  refunding  against  the  executors  of  Mary 
Smith,  who  took  one- third  of  the  estate ; 
and  against  Alicia  Eliaa  Arrowsmith  and 
her  children,  who  took  the  other  third 
among  them. 

The  defendants,  Perkins,  Thomas  Ar- 
rowsmith, and  Alicia  Eliaa  his  wife,  and 
their  children,  and  George  Ray,  the  exe- 
cutor of  Mary  Smith,  appealed  from  his 
Lordship's  decree. 

Mr.  Barber  and  Mr,  Koe^  in  support  of 
the  appeal. — The  decree  in  this  case  is 
erroneous  for  two  reasons ;  first,  the  estate 
of  Grant  having  been  administered  in  ig- 
norance of  the  plaintiff's  claim,  the  lega- 
tees of  Grant  cannot  be  compelled  to  re- 
fund; and,  secondly,  the  plaintiffs  having 
acquiesced  in  the  breach  of  trust,  cannot 
now  complain,  or,  at  any  rate,  the  appel- 
lants are  entitled  to  an  inquiry,  whether 
the  plaintifis  have  acquiesced.  On  the 
first  point  it  has  long  been  settled,  that  if 
an  executor  pays  simple  contract  debts 
without  notice  of  specialties,  other  than 
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those  on  record,  his  ignorance  is  a  defence 
to  an  action  by  a  bond  creditor — Harmon 
T.  Harmon  {\)r,  afid  the  same  doctrine 
prevails  as  to  legacies. 

Brooking  ▼.  Jenning9f  1  Mod.  175. 

CheUea  fVaterworks  Company  v.  CoW' 
per,  1  Esp.  N.P.  275. 

WilUam^^  on  Executors,  1 106. 

Davie  v.'  BlachveU,  9  Bing.  5  ;  s.  c.  1 
Law  J.  Rep.  <n.s.)  C.P.  140. 
On  the  second  point  they  cited — 

Walker  ▼.  Symonds,  S  Swanst.  64. 

Harden  v.  Parsons,  1  Eden,  145. 

Smith  V.  ^trcA,  MS. 

Andrews  v.  Wrigley,  4  Bro.  C^C.  125. 

Shannon  v,  Bradstreet,  1  Sch.  &  Lef.  70* 

•  Mr.  Wakefield  and  Mr.  Daniel,  for  die 
respondents,  cited — Bennett  v.  Colley  {ft). 

The  Lord  Citancbclor*— [after  stating 
tlie  circumstances.] — It  seems  to  have  been 
admitted,  that  there  was  no  ground  to 
complain-  of  the  decree,  so  far  as  Grant's 
assets  were  concerned ;  but  with  regard  to 
the  decree,  directing  the  refunding  against 
the  legatees  of  Grant,  two  questions  were 
made.  It  was  first  said,  the  assets  of  Grant 
having  been  administered  in  ignorance  of 
this  demand,  they  cannot  be  followed ;  and 
secondly,  that  the  Court  ought  not  to  have 
made  the  decree  which  it  did  make,  for 
refunding  as  against  the  legatees  of  Grant, 
without  first  directing  an  inquiry  to  ascer-* 
tiain  whether  the  phuntilF  knew  of  or  ac- 
quiesced in  the  breach  of  trust,  or  in  an 
arrangement  which  took  place  in  1818. 
Now,  as  to  the  first,  which  raises  the  pro- 
position, that  assets  cannot  be  followed  in 
the  hands  of  legatees,  where  they  have 
been  administered  without  a  knowledge  of 
a  claim,  it  is  to  be  observed,  that  almost 
all  cases, — I  may  say  all  cases,  in  which 
assets  have  been  followed,  have  been 
eases  where  they  have  been  administered 
in  ignorance  of  a  claim.  It  can  hardly 
be  supposed  that  a^  personal  represen- 
tative would  take  upon  himself  the  re-^ 
flponsibility  of  administering  assets,  and 
paying  a  legacy,  if  he  were  aware  of  an 
existing'  claim  of  a  debt  unsatisfied,  and 
bkely  to  be  demanded.  Mkny  cases  were 
oit^d,  which  appear   to   me  to  have  no 

(1)  «  Show.  49t ;  ».  c.  3  Mod.  115. 
'   (t)  5  Sim.  IBU 


application  whatever  to  the  present  case, 
namely,  cases  in  which  an  executor  or  ad- 
ministrator had  been  held  protected  from 
payments  whidi  were  not  regular,  yet  were 
made  in  ignorance  of  demands  afterwards 
made.  Those  were  cases  where  the  per- 
sonal representative  had  faithfully  adminis- 
tered his  trust  to  the  extent  of  his  power 
and  abilities,  and  the  knowledge  which  he 
possessed.  The  question  here  is,  whether, 
the  debts  being  unpaid,  a  creditor  ahall 
not  be  permitted  to  follow  assets  in  the 
hands  of  those  who  have  not  purchased 
them,  but  to  whom  they  have,  by  mistake, 
been  delivered  by  the  personal  represen- 
tative. Now,  that  this  is  the  estab&hed 
rule,  not  only  cannot  now  be  disputed,  hot  on 
looking  back,  the  time  can  hardly  be  found 
when  it  did  not  exist.  In  Hodges  v.  Wad- 
dington  (3),  it  is  laid  down  as  the  acknow- 
ledged rule  of  the  Court«  In  Ndel  v.  Ito^ 
binson(4),  the  Court  says,  it  is  certain  a 
creditor  shall  compel  legatees  to  refund, 
where  the  assets  become  deficient.  From, 
that  "period  to  what  was  said  by  Lord 
Eldon,  in  Qillespie  v.  Alexander  (5),  I  find 
no  trace  of  any  doubt  being  entertained  of 
the  right  of  the  creditor  to  follow  asseta  in 
the  hands  of  a  legatee,  who  has  received 
his  legacy  upon  the  supposition  of  there 
being  assets  to  pay  the  legacy,  and.  in  ig- 
norance, of  course,  of  the  debt  which  hiis 
a  prior  claim'  upon  it ;  and  what  Lord  Eldon 
saya,  in  that  case  of  Gillespie  v.  Alexander, 
is  applicable  to  more  than  one  part  of  this 
case :  for  he  says,  even  after  an  estate  has 
been  administered  under  the  decree  of  the 
Court,  a  creditor,  though  he  has  no  further 
remedy  against  the  executor  or  perscmal 
representative,  who  having  acted  under 
the  decree  of  the  Court,  shall  be  iadenmi- 
fied,  yet  he  shall  be  permitted,  diough  not 
oonriog  in  undier  the  disciee,  to  follow-  the 
assets  into  the  hands  of  thie  legatees,  who 
have  received  thefir  legacies  under  llie  di- 
rection and  decree  of  the  Court.  That  i» 
a  case  in  which  not  only  asseta  were  ad- 
ministered in  ignorance  of  the  claim,  be-, 
cause  the  Court  would  not  so  have  admi- 
nistered -  the  assets  if  there  had  been  any 
knowledge  of  the  claim ;  but  every  meana 
had  been  taken  for  the  pnrpose  of  bringing 

(S)  «  Vent.  360. 
(4)  1  Vera.  9S. 
(d)  3  RiUB.  136. 
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forward  all  those  who  had  claims  against 
the  estate ;  and  it  was  not  only  in  ignorance, 
but  when  there  was  every  degree  of  cer- 
tainty that  there  were  no  prior  claims  upon 
the  estate ;  it  was  therefore  property  admi* 
nistered  under  the  decree  of  the  Court,  in 
ignorance  of  the  claim  which  was  after- 
wards set  up,  but  which  proceeding  would 
not  protect  the  legatee  from  the  liability  to 
refund,  if  a  creditor  afterwards  appeared 
who  had  not  come  in  under  the  decree. 
Formerly,  when  legacies  were  paid,  it  seems 
to  have  been  the  practice  to  require  the 
legatee  to  give  security  to  guard  against 
the  possibility  of  claims  appearing,  which 
were  not  known  at  the  time  of  the  admi« 
nistration  of  the  estate.  That  has  been 
discontinued;  but  the  liability  of  the  lega- 
tee to  refund  remains,  not  with  the  same 
security  to  the  creditor,  as  if  security  had 
been  taken  when  the  money  was  paid,  but 
still  there  is  the  personal  liability  of  the 
legatee,  to  refund  that  which  he  has  by 
mistake  received.  The  first  proposition, 
therefore,  not  only  cannot  be  maintained 
in  point  of  law,  but  it  is  contrary  to  the 
regularly  established  practice  of  the  Court, 
from  the  earliest  period  to  which  it  can  be 
traced.  Now,  the  second  proposition  is, 
that  there  ought  to  have  been  an  inquiry 
to  ascertain  whether  the  plaintiff  knew  of 
or  acquiesced  in  the  breach  of  trust  or  the 
arrangement  of  1818.  Now,  in  order  to 
make  it  proper  for  the  Court  to  direct  that 
inquiry,  two  things  were  necessary.  It 
was  necessary  to  shew  that  the  answer  to 
that  inquiry  in  the  affirmative,  would  afford 
a  defence  to  the  claim  of  the  creditor. 
And  it  was  also  necessary  to  shew,  that  if 
that  be  so,  that  there  are  sufficient  matters 
put  in  issue  in  the  pleadings  to  entitle  the 
party  to  ask  for  such  an  inquiry.  When 
it  is  said  there  ought  to  have  been  an 
inquiry,  as  to  the  knowledge  of  the  plain- 
tiff of  the  breach  of  trust  or  acquiescence 
in  it,  it  cannot  be  meant  knowledge  of  the 
breach  of  trust  at  the  time  it  was  com- 
mitted, because  it  was  committed  soon  after 
1810,  at  which  time  one  of  the  plaintiffs 
waa  only  six  years  old,  and  the  other  only 
three :  what  must  be  meant,  therefore, 
must  be,  knowledge  and  acquiescence  at 
the  time  these  two  plaintiffs  attained  twen* 
ty-one,  which,  as  to  one,  was  in  the  year 
1 825,  and  as  to  the  other,  was  in  the  year 
New  Series,  VI.~Chanc. 


1828.  Now,  the  knowledge  could  not  be 
such  a  knowledge  or  acquiescence  in  a 
breach  of  trust,  which  would  preclude  a 
party  from  complaining  of  it;  but  it  would 
be  knowledge  of  a  title  in  them  on  their 
attaining  twenty-one,  and  that  on  the  sup- 
position that  they  then  became  informed  of 
all  the  circumstances,  and  abstained  from 
suing  from  that  period  until  the  bill  was 
filed  in  1883.  It  is  admitted,  as  against 
Russell,  and  as  against  the  estate  of  Grant, 
that  the  plaintiffs  are  not  barred ;  it  is 
admitted,  therefore — indeed,  it  could  not  be 
disputed, — that  the  time  which  has  elapsed 
since  these  plaintiffs  attained  twenty-one, 
until  the  filing  of  the  bill,  was  not  such  a 
time  as  would  prevent  their  asserting  thb 
title  against  the  trustee,  and  the  represent 
tatives  of  the  other  trustee,  by  whom  this 
breach  of  trust  was  committed.  It  is  said, 
that  in  the  year  1818  an  arrangement  took 
place,  and  that  the  plaintiffs  may  have  had 
knowledge,  and  may  have  acquiesced  in 
that  arrangement.  Now,  the  only  trace  of 
that  arrangement  is  the  evidence  of  one  of 
the  witnesses,  who  deposes  to  the  bill  hav* 
ing  been  61ed  in  1818,  by  the  father  and 
mother  joining  the  children,  who  were  then 
infants.  The  proceedings  were  stopped, 
and  the  witness  who  deposes  to  that  trans- 
action states,  that  the  proceedings  in  the 
suit  were  stopped  by  Russell  having  offered 
to  give  security  for  the  payment  of  the 
arrears,  and  of  the  future  interest;  an  ar- 
rangement wholly  for  the  benefit  of  the 
tenants. for  life,  offering  no  security,  no 
indemnity,  and  no  remedy  to  the  children, 
who  were  entitled  to  the  stock  after  the 
death  of  their  parents.  Now,  supposing 
they  had  knowledge  of  this  arrangement 
when  they  came  of  age,  which  was  many 
years  after  this  had  taken  plaee,  still  it  can 
hardly  be  supposed  that  they  acquiesced, 
and  became  parties  to  an  arrangement  from 
which  they  were  to  derive  no  possible 
benefit,  but  whichj  on  the  other  hand,  de- 
prived them  of  the  advantage  they  would 
have  derived  from  the  prosecution  of  thai 
suit,  if  an  arrangement  had  not  taken  place  i 
there  are  no  alfegationa  to  be  found  in  the 
pleadings  of  their  having  known,  or  having 
made  that  arrangement  which  had  so  taken 
place  during  their  minority,  an  act  of  their 
own.  Then  I  was  referred  to  a  decree  of 
Smith  V.  Birchi  in  which  an  inquiry  wifs 
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directed,  whether  the  plaintiflTs  had  as* 
sented  or  acquiesced  in  the  funda  remain* 
ing  in  handa,  which  were  not  the  proper 
hands  according  to  the  trust.  Without 
knowing  all  the  circumstances  of  that  suit, 
it  is  impossible  to  say  whether  there  were 
facts  enough  to  justify  the  inquiry.  It  is 
quite  clear  the  inquiry,  if  justified  ^by  the 
proceedings  and  dealings  in  the  cause,  was 
an  inquiry  which  would  have  concluded 
the  case  against  the  plaintiff  if  answered  in 
the  affirmative,  because  a  breach  of  trust 
having  been  committed  by  means  of  the 
funds  having  been  in  hands,  which  were 
not  the  proper  hands  according  to  the 
creation  of  the  trust,  if  the  parties  chose 
to  permit  and  acquiesce  in  the  funds  being 
in  those  hands,  they  could  not  very  well 
afterwards  complain  of  the  ^consequences 
of  an  act  to  which  they  themselves  had 
become  parties.  It  affords  no  authority 
for  anything  which  can  apply  to  the  pre- 
aent  case ;  it  may  have  been  a  proper  in* 
quiry  under  the  chrcumstances  of  that  suit, 
but  certainly  can  form  no  ingredient  in 
coming  to  any  conclusion  upon  the  present 
case.  It  appears  to  have  been  stated  by 
tl>e  Master  of  the  Rolls,  though  I  have  seen 
no  note  of  the  judgment,  that  the  Master 
of  the  Rolls  was  of  opinion  that,  under  the 
circumstances  of  this  case,  nothing  but 
positive  assent  would  preclude  the  plain- 
tiffii ;  and  as  I  find  no  evidence  of  any  po- 
sitive assent,  I  find  nothing  but  abstaining 
from  suing;  and  when  they  became  in- 
formed of  it,  does  not  appear ;  it  is  not 
stated,  they  became  informed  of  it  for  the 
purpose  of  raising  the  presumption  against 
them ;  but  any  information  they  have  had 
both  before  1825,  as  to  the  one,  and  1828, 
as  to  the  other,  could  have  been  of  no 
avail;  for  at  that  period,  and  from  that 
time,  there  is  no  evidence,  no  statement,  no 
allegation,  shewing  any  fact  against  the 
claim  of  these  plaintiffs,  excepting  that 
they  became  of  age  at  those  respective 
years ;  and  the  bill  was  not  filed  until  the 
year  ISSS.  It  is  not  contended,  that  lapse 
of  time  would  bar  their  right,  or  afford  any 
impediment  to  the  recovery  of  the  money 
acknowledged  to  be  due  to  them,  and 
which,  by  the  course  and  practice  of  this 
Court,  they  are  entitled  to  receive  against 
those  in  whose  hands  it  has  got,  unless 
there  be  something  to  bar  them  of  that 


right,  I  find  nothing  alleged  or  proved 
which  can  interfere  with  the  right  vested 
in  them.  I  am  therefore  of  opinion,  that 
the  judgment  of  the  Master  of  the  Rolls  is 
correct,  and  that  this  appeal  must  be  dis- 
missed, with  costs. 


Baron  and  Feme — Separate  Use. 

A  testatrix  gave  800/.  to  her  exeeuicrst 
to  accumulate  it  until  her  niece  atUsmed 
twenty-one^  at  which  time  she  directed  them 
to  pay  it  4o  the  niece  for  her  separate  use. 
The  niece  married  under  twenty-one^  and 
afterwards^  while  under  age^  executed  a  set* 
tlement  of  this  property,  and  joined  her  hus^ 
hand  in  tlie  grant  cfan  annrnty  secured  on 
the  legacy;  she  afterwards  attained  twenty-' 
one: — lieldf  notwithstanding  the  marriage^ 
the  settlement,  and  the  assignment^  that  the 
niece  was  entitled  to  have  the  legacy  and  ac^ 
cumulations  for  her  separate  use. 

This  suit  was  instituted  by  a  married 
lady,  praying  a  declaration,  that  she  vras 
entitled  to  have  paid  to  her  a  legacy,  which 
before  her  marriage  had  been  bequeathed 
to  her  for  her  separate  use.  The  testatrix, 
by  her  will,  bequeathed  as  follows  : — 

**I  give  and  bequeath  unto  my  execu- 
tors, hereinafter  named,  the  sum  of  BOO/., 
61,  per  cent,  annuities,  upon  trust,  that 
they,  my  executors  or  the  survivor  of 
them,  do  continue  the  said  sum  of  800^.  in 
the  said  stocks  or  funds,  and  do  annually 
receive  the  interest  and  dividends  to  accrue 
thereon,  which  I  direct  may  be  laid  out  in 
the  purchase  of  like  annuities,  and  added 
to  the  principal  sum  of  800/.,  from  time  to 
time,  until  my  niece  Charlotte  Yorke,  the 
daughter  of  my  late  deceased  nephew  Ed- 
ward Whiston  Yorke,  shall  attain  the  age 
of  twenty-one  years,  at  which  time  I  here- 
by direct  my  executors  to  transfer  and  pay 
over  to  her,  the  said  Charlotte  Yorke,  the 
whole  of  the  said  principal  sum  of  800/., 
together  with  all  the  stock  which  may  have 
been  purchased  with  the  interest  thereof, 
as  hereinbefore  directed,  and  all  other  ac- 
cimiulations  thereon,  for  her  own  sole  and 
separate  use  and  benefit  absolutely." 
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After  the  death  of  the  testatrix,  the 
executors  set  apart  the  fund,  and  in  Sep* 
tember  1831,  the  plain tifiT,  being  under  age» 
intermarried  with  tlie  defendant  Johnson* 
In  March  1833,  the  plaintiff  (being  still  a 
minor)  and  her  husband  executed  an  as-* 
signment  of  the  stock  to  trustees,  upon 
trust,  for  the  husband  for  life,  with  re- 
mainder to  the  wife  for  life,  with  remainder 
to  their  children. 

In  August  1833,  the  plaintiff,  being  still 
under  age,  joined  her  husband  and  the 
trustees  of  the  settlement,  in  an  assign- 
ment of  the  trust  fund  to  the. defendant 
George  Fell,  for  securing  to  him  an  an- 
nuity of  S5L 

In  April  1834,  the  plaintiff  attained 
twenty-one,  and  in  July  following  filed  this 
bill  for  the  purposes  before  mentioned ;  in 
December  1834  her  husband  became  bank- 
rupt. 

There  was  issue  of  the  marriage  one 
child. 

Mr.  Pemherton  and  Mr.  ChanHess^  for 
the  plaintiff. — It  will  be  contended,  on  the 
other  side,  on  the  authority  of  Matsey  v. 
Parker  (1),  that  by  the  marriage  of  the 
plaintiff  the  property  passed  to  the  hus- 
band ;  but  the  dictum  in  that  case  does 
not  apply  to  the  present,  for  the  wife  was 
only  entitled  to  be  paid  this  legacy  on  at- 
taining twenty-one ;  and  when  she  attained 
twenty -one,  she  was  under  coverture,  and 
the  trust  for  her  separate  use  then  attach- 
ed. The  reasoning  of  the  Lord  Chancellor 
in  Massey  v.  Parker  was,  that  as  an  unmar- 
ried woman  might  give  away  her  separate 
property,  so  she  might  also  give  it,  by  the 
act  of  marriaffe,  to  her  husband;  but 
here  she  could  pot  give  before  or  at  her 
marriage,  because  she  was  then  an  infant. 
The  settlement  and  grant  of  annuity,  being 
executed  by  the  wife  when  under  age,  are 
not  binding  on  her. 

Mr^  Teedf  for  the  defendant  Fell ;  and 
Mr.  James  Russell^  for  the  trustees  of  the 
settlement. — A  gift  to  the  separate  use  of 
an  unmarried  woman,  is  a  simple  unfet- 
tered gift  to  her.  The  words,  "to  her 
separate  use,"  have  no  operation  in  such  a 
case,  and  may  be  rejected.  If  a  woman 
thus  absolutely  entitled  marry,  the  pro- 


(1)  f  M.  &  K.  174;  •.€.  4  Law  J.  Rep.  (n.8.) 
Cbanc  47. 


perty  so  given  follows  the  ordinary  rule, 
and  passes  to  the  husband — Massey  v. 
Parker.  It  makes  no  difference  that  the 
lady  was  an  infant  at  the  time  of  her  mar* 
riage.  The  law  permits  an  infant  to  eon-^ 
tract  marriage,  and,  as  a  consequence  of 
that  marriage,  the  same  interest  in  her 
property  passes  to  her  husband,  as  would 
pass  if  she  had  attained  her  majority.  This 
ease  must  therefore  be  regarded  as  if  the 
words  **  separate  use"  were  omitted  in  the 
gift;  and  then  undoubtedly  the  husband 
would  be  entitled  to  the  accumulated  ftind 
on  his  wife's  attaining  twenty-one,  subject, 
however,  to  her  equitable  right  to  have  a 
settlement  thereout. 

Mr.  Pemherton^  in  reply. — The  opinion 
expressed  by  the  Lord  Chancellor  in  ilfoi- 
sey  v.  Parker  was  extra-judicial,  but  the 
ground  on  which  he  proceeded  was  this, 
that  property  cannot  be  deprived  of  its 
incidents,  or  the  right  of  alienation^  except 
by  a  gift  over.  This  cannot  be  done  as  to 
a  man ;  neither  can  it  as  to  an  unmarried 
woman,  who  stands  in  the  same  situation 
in  respect  of  property.  The  whole  argu^ 
ment  turns  on  this,  an  unmarried  woman 
has  the  power  of  alienation  over  her  pro-t 
perty,  and  as  she  cannot  be  prevented 
transferring  her  property  by  deed,  so  she 
cannot  be  precluded  from  giving  her  pro- 
perty to  her  husband  by  act  of  marriage. 
Here,  the  party,  being  an  infant,  could  not 
give  by  deed,  and  therefore  she  could  not 
give  by  marriage.  Again,  this  is  not  a 
gift  to  her  separate  use  simply,  but  a 
direction  to  trustees  to  accumulate,  and  to 
pay  it  to  the  legatee  when  she  attains 
twenty-one.  The  trustees  are  bound  to 
follow  the  direction,  and  to  see  the  money, 
when  payable,  applied  to  her  separate 
use. 

The  Master  of  thb  Rolu. — My  im- 
pression is,  the  point  involved  in  the  prin- 
ciple laid  down  in  the  judgment  in  Massey 
V.  Parker  does  not  arise  in  the  present 
case,  because  the  plaintiff  married  at  a 
time  when  she  had  not  the  power  of  alien- 
ation, and  consequently  did  not  transfer 
the  property  by  the  act  of  marriage.  I 
shall  therefore  consider  whether  this  case 
is  an  exception;  and  if  not,  the  general 
point  is  one  of  so  much  importance,  that 
the  case  must  be  re-argued. 
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June  28. — The  Master  o?  the  Rolm. 
-—I  am  of  opinion,  that  the  general  point 
does  not  arise  in  this  case.  The  opinion 
of  the  Lord  Chancellory  expressed  in  Moi" 
My  T.  Parker^  seems  to  have  heen  founded 
on  this — that  the  right  and  interest  of  the 
woman,  to  whose  separate  use  the  property 
was  assumed  to  be  given,  were  absolute 
before  the  marriage,  that  the  trustees  hold* 
ing  the  property  absolutely  for  her,  she 
might  take  it  for  herself,  or  give  it  to  any 
one  else;  there  was  no  reason  therefore, 
why  she  might  not  give  it  by  the  act  of 
.marriage  to  her  husband.  In  the  present 
case  no  one  of  these  circumstances  occurs. 
The  estate  and  interest  of  the  woman  were 
not  absolute  before  marriage ;  the  trustees 
did  not  hold  the  legacy  absolutely  for  her, 
and  she  could  not  take  the  legacy  for  her- 
self, or  give  it  to  any  one.  She  could  not, 
from  her  infancy,  assign  or  dispose  of  her 
contingent  interest,  and  when  the  legacy 
became  vested  and  payable,  that  is,  when 
she  attained  the  age  of  twenty-one,  and 
first  acquired  the  right  of  disposing  of  the 
property,  she  was  a  married  woman,  in 
whose  favour,  according  to  all  the  autho- 
rities, a  trust  for  separate  use  will  be  valid. 
I  could  not  decide  against  the  validity  of 
tliis  trust,  in  the  events  which  have  hap- 
pened, without  over-ruling  the  case  of 
Sknson  v.  Jones(2\  which  was  decided  by 
Sir  John  Leach,  upon  much  consideration. 
I  odhsider,  that  when  the  plaintiff  attained 
her  majority,  she  acquired  an  absolute  in- 
terest in  the  legacy  to  her  separate  use, 
and  that  she  is  entitled,  therefore,  to  have 
the  fund  transferred  to  her  separate  use, 
according  to  the  prayer  of  the  bill. 

Not€, — The  cases  on  this  subject  will  be  found 
collect^  in  5  Law  J.  Rep.  (n.s.)  Cbanc.  Si>%,  and 
see  Bradley  v.  Hughes,  5  Law  J.  Rep.  (n.8.)  Cbanc. 
355. 


MOTTLEY  V,  DOWMMANN. 


v.c. 

April 

L. 

July 

Injunction  —  Exclusioe    Right  —  Mark 
used  on  Manufactures. 

The  goods  made  ai  a  particular  manufaC" 
tory  had  been  distinguished  by  a  particular 

(9)  2  Ross.  &  Myl.  366 ;  s.  c.  9  Uw  J.  Rep. 
Cbi^ttc.  106. 


marky  during  more  than  nxiy  years  before 
1825.  From  1805,  one  of  the  plainHffe^' 
either  soleht  or  jointly  with  others^  had  heen 
lessee  rfthtsmamtfaetory^  and  used  themark 
in  question.  In  1825,  about  two  years  6e- 
fore  the  expiration  of  his  lease,  he  remao'ed 
his  manufactory  to  a  place  about  forty  rnOes 
distant,  where  he  continued  to  use  the  same 
mark,  but  under  protest  of  the  landlord  of 
the  original  manufactory.  From  1825  to 
1886  no  works  were  carried  on  at  the  origin 
nal  manufactory;  but,  in  1886,  it  was  re-let, 
and  the  goods  made  there  were  distinguished 
by  the  usual  mark. 

The  Court  rejused  to  interfere  by  is^unc^ 
tion,  on  the  application  oftlicpUnntiffto  ne« 
strain  the  occupiers  of  the  original  manttfac" 
tory  from  using  the  mark  in  question,  but 
gave  him  liberty  to  bring  an  action  at  law. 

In  cases  of  claims  to  the  exclusive  right  to 
particular  marks  on  manufactures,  the  Court 
exercises  a  jurisdiction  over  legal  rights  and 
therefore  will  not  interfere  by  injunction  in 
the  first  instance,  except  in  strong  cases,  and 
it  generally  does  so,  by  putting  the  parties 
on  the  terms  of  asserting  their  legal  right  by 
action  at  law. 

In  1800,  the  Brm  of  John  Morgan,  jun. 
&  Co.,  took  a  lease  for  twenty-one  years 
of  certain  premises  at  Carmarthen,  for  the 
manufacture  of  tin  plates.  It  appeared, 
that  the  manufacture  was  first  established 
at  these  premises  in  1 760,  by  Robert  Mor- 
gan, who  marked  the  boxes  in  which  the 
tin  plates  were  packed,  with  the  letters 
**  M.  C",  to  denote  '*  Morgan,  Carmar- 
then." The  tin  plates  made  there  became 
well  known  to  the  trade,  and  acquired  a 
great  reputation  as  '*  M.  C.  plates,"  and 
orders  for  them  were  given  by  that  name. 
Mr.  Robert  Morgan  was  succeeded  by  the 
firms  of  John  Morgan,  John  Morgan,  jun. 
&  Co.,  and  Morris,  Morgan  &  Co.,  who  all 
continued  to  use  the  same  mark  upon  their 
boxes  of  tin  plates.  In  1808,  Robert 
Smith,  one  of  the  plaintiffs,  became  a  part- 
ner in  that  manufacture,  and  continued  to 
be  so  till  the  expiration  of  the  lease  in 
1821,  when  the  partnership  was  dissolved. 
Robert  Smith  purchased  from  the  other 
partners  the  good-will  of  the  business,  and 
all  their  stock  in  trade  and  tools,  including 
the  branding-irons  for  the  mark  **  M.  C." 
He  then  entered  into  partnership  with  a 
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Mr.  Reynolds,  and  in  January  1822  ob- 
tained a  new  lease  of  the  same  premises  ifor 
six  years. 

In  1825  Smith  removed  the  manufactory 
from  Carmarthen  to  Margam,  in  the  county 
of  Glamorgan,  about  forty-four  miles  from 
Carmarthen;  and  he  had  continued  to 
carry  on  the  business  at  Margam,  up  to 
the  present  time,  under  the  firm  of  Robert 
Smith  and  Co. ;  and  the  other  plaintiffs 
bad,  from  time  to  time,  become  partners 
with  him  in  the  manufactory.  This  firm 
always  continued  to  use  the  mark  of 
'*  M.  C."  They  had  sometimes  added  other 
marks,  used  by  the  trade,  to  shew  the 
sise  or  thickness  of  the  plates,  as  "  M.  C. 
1,"  '*  M.  C.  1.  X,"  and  had  marked  some 
plates  of  an  inferior  quality  with  the 
letter  "R,"  or  with"R.  S.,"  but  their 
best  plates  were  marked  "  M.  C,"  and 
that  mark  had  not  been  used  by  any  other 
firm,  except  in  two  or  three  instances,  and 
the  parties  who  used  it  discontinued  to  do 
so  on  being  remonstrated  with  by  the  plain* 
tifiTs. 

From  1825  to  1836,  no  tin  plates  were 
made  at  the  manufactory  at  Carmarthen  ; 
bat«  in  May  or  June  1836,  the  defendants 
commenced  the  manufacture  of  tin  plates 
in  that  manufactory,  and  also  used  the 
mark  of  '*  M.  C."  upon  their  plates ;  and 
had  represented  themselves  as  the  manu- 
facturers of  the  plates,  which  were  known 
to  the  trade  as  the  "  M.  C.  plates,"  and 
carried  on  business  under  the  firm  of  **  The 
M.  C.  Tin  Plate  Company." 

The  premises  at  Carmarthen  still  con- 
tinued to  be  the  property  of  a  member  of 
Mr.  Morgan's  family,  but  not  of  any  of 
the  persons  whose  shares  in  the  partner- 
ship had  been  purchased  by  Smith ;  and, 
it  appeared,  that  the  landlord  had  ob- 
jected to  the  use  by  the  plaintiffs  of  the 
mark  **M.  C."  upon  boxes  of  tin  plates 
made  at  Margam,  and  had  insisted  that  the 
right  of  using  that  mark  belonged  exclu- 
sively to  the  occupiers  for  the  time  being 
of  the  premises  at  Carmarthen;  but,  as 
those  premises  remained  unoccupied  after 
the  expiration  of  the  lease  granted  to 
Smith  in  1822,  the  question  was  not  fur- 
ther agitated. 

The  defendants  claimed  the  right  of 
using  the  mark  in  question  by  virtue  of 
being  the  occupiers  of  the  old  manufactory ; 


but  also  stated,  that  their  boxes  had  been 
always  marked  "  M.  C.  Carmarthen,"  and 
that  this  distinction  was  quite  sufficient  to 
prevent  any  purchasers  being  deceived. 
Several  letters  and  communications  on  the 
subject  passed  between  the  plaintiffs  and 
defendants  between  November  1836  and 
March  1837,  in  which  month  the  present 
bill  was  filed. 

In  April  1837,  the  Vice  Chancellor 
mnted  an  injunction  to  restrain  the  de- 
fendants from  using  the  mark  "  M.  C." 
upon  any  boxes  of  tin  plates  made  by 
them ;  and  the  defendants  now  moved  be- 
fore the  Lord  Chancellor  to  dissolve  that 
injunction. 

Afr.  Jacob  and  Mr.  Hayter^  in  support 
of  the  motion,  contended,  that  the  mark 
was  originally  used  for  the  purpose  of  dis- 
tinguishing the  tin  plates  made  on  these 
particular  premises,  and  that  the  right  to 
the  exclusive  use  of  the  mark  had  never 
been  given  up  by  the  proprietors  of  those 
premises,  as  it  gave  an  additional  value  to 
them.  The  following  cases  were  referred 
to:— 

Canham  v.  Jones,  2  Ves.  &  B.  218. 

Singleton  v.  Bolton^  3  Doug.  293. 

Southern  v.  Honfe^  Poph.  144. 

Sykei  V.  Syke$t  3  Barn.  &  Cres.  541 ; 
s.  c.  3  Law  J.  Rep.  K.B.  48. 
Mr,  Wigram  and  Mr.  J.  Parker^  in  sup- 
port of  the  Vice  Chancellor's  order,  in- 
sisted that  the  right  of  using  the  mark  in 
question  belonged  to  the  party  who  first 
employed  it,  and  to  his  successors,  who 
were  able  to  sell  it  to  other  persons :  that 
the  plaintiffs  had  purchased  that  right, 
together  with  the  good- will  of  the  business, 
and  had  thus  become  exclusively  entitled 
to  it :  but  that,  independently  of  that  claim, 
they  had  now  acquired  a  new  personal 
right  to  use  it,  by  their  having  been  so 
many  years  the  only  persons  who  em- 
ployed it ;  and  that  the  reputation  which 
the  M.  C.  tin  plates  now  possessed,  was 
owing  to  the  skill  and  success  of  the  plain- 
tiffs--i!?^j|f<;M  V.  Payne  (1). 

The  Lord  Chancellor.  — In  cases 
of  this  sort,  which  assert  the  rights 
of  parties  to  the  use  of  particular  marks, 
or   of  a  particular   name,   the  Court  is 

(1)  4  B.  &  Ad.  410;  s.  c.  t  Law  J.  Rep.  (n.s.} 
K.B.  68* 
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exercising  a  jurisdiction  over  legal  riglits. 
In  strong  cases,  it  inter}K>8es  by  in- 
junction in  the  first  instance,  but,  ge- 
nerally speaking,  in  doing  so,  it  puts  the 
parties  on  the  terms  of  asserting  their 
legal  rights  by  action.  If  the  case  is  not 
so  strong,  the  Court  permits  tike  party 
to  proceed  at  law,  and  reserves  the  que  - 
tion  of  the  propriety  of  granting  an  in- 
junction* But,  in  either  case,  the  Court 
only  acts  as  ancillary  to  the  legal  rights  of 
the  parties.  I'here  is  a  legal  right,  and 
tlie  party  possessing  it  seeks  a  remedy 
against  the  person  who  is  supposed  to  be 
infringing  it»  I  can  conceive,  that,  in  a 
very  strong  case,  tlie  Court  would  per- 
haps at  once  interpose  by  injunction,  and 
at  the  satne  time  prevent  the  parties  from 
proceeding  at  law ;  but,  it  would  not  do 
so,  except  in  a  very  strong  case. 

Here  the  Court  has  granted  an  injunc- 
tion, and  has  not  given  leave  to  the  parties 
to  go  to  a  trial  at  law.  If  the  case  rested 
on  the  use  by  the  plaintiffs  of  this  distin- 
guishing mark,  and  there  had  been  nothing 
in  the  case,  except  that  another  company 
assumed  the  same  mark,  merely  adding 
"  Carmarthen"  to  the  letters  **  M.  C,"  that 
would  not  have  been  an  answer  to  the  case  * 
made  by  the  plaintiffs;  because,  additions 
to  marks  of  this  description  are  worth 
nothing,  unless  they  are  made  effectual. 
There  must  be  such  a  description  used  by 
the  defendants  as  will  protect  the  plaintiffs 
from  injury.  If  they  are  in  the  habit  of 
selling  articles  of  the  same  kind  under 
some  marks,  or  signs,  or  description, 
which  lead  the  public  to  believe  that  they 
are  made  by  the  plaintiffs,  a  slight  differ- 
ence in  their  mark  is  not  material. 

It  is  a  great  difficulty  that  these  works 
themselves  never  did  acquire  the  name  of 
the  **  M.  C.  works."  But,  from  the  earliest 
dates  which  are  referred  to,  the  persons 
who  have  carried  on  the  tin-plate  manufac« 
tory  at  these  works  at  Carmarthen,  have 
used  the  descripticm,  "  M.  C."  ;  and,  from 
the  earliest  time,  that  distinguishing  mark 
has  been  used  to  distinguish  the  tin  plates 
made  at  these  works.  One  of  the  plaintiffs 
became  lessee  of  these  works,  and,  while 
such  lessee,  he  distinguished  his  plates  by 
the  usual  marks  of  the  manufactory.  It 
answered  his  purpose,  before  the  expira- 
tion of  the  lease,  to  quit  these  works,  and 


establish  himself  on  other  premises  forty 
miles  distant  from  Carmarthen ;  but  he 
continued  to  apply  the  same  distinguish- 
ing mark  to  the  goods  manufactured  at  the 
new  establishment.  The  owner  of  the 
manufactory  which  he  had  lefV,  remon** 
strated  with  him  for  continuing  to  use  that 
mark :  and  well  he  might,  because,  by  the 
successful  manufacture  of  the  persons  who 
lived  at  these  works,  the  marks  had  ac- 
quired a  degree  of  value  which  had  attach- 
ed to  the  premises  where  the  works  were 
carried  on ;  and  when  he  came  to  dispose 
of  the  premises  again,  the  circumstance 
of  the  manufactory  having  acquired  a 
name  in  the  market,  enabled  him  to  dis- 
pose of  his  property  on  more  advan- 
tageous terms.  In  1 8S8  the  lease  of  the 
])laintiflf8  expired,  and  the  bill  was  filed 
in  March  18d7.  During  the  interval,  the 
plaintiffs  used  the  marks  which  had  been 
usually  placed  on  the  articles  made  at  Car- 
marthen ;  but  it  was  under  protest  by  the 
owner  of  the  manufactory  at  Carmarthen ; 
that,  therefore,  cannot  be  considered  as  ac- 
quiescence on  his  part  in  the  use  of  these 
marksi  Then,  in  June  1836,  it  appearSf 
that  these  works  having  been  let.  tb^ 
manufactory  recommenced  at  Carmar- 
then; and,  in  the  affidavit  of  the  plain- 
tiff on  which  he  obtained  his  injunction,  he 
states,  that  in  November  he  had  been  po- 
sitively informed  by  the  defendant,  that  he 
was  using  these  marks,  but  that  he  had 
been  informed  of  the  fact  by  other  persons 
three  or  four  months  before.  It  is  quite 
impossible  that  he  could  be  ignorant  that 
the  landlord  claimed  the  right  to  use  these 
marks,  and  to  use  them  exclusively ;  and 
that  he  insisted  that  the  person  who  had 
been  his  tenant  had  no  right  to  take,  from 
the  property  of.whicKJie  had  been  leaseei 
an  appellation  which  tended  to  the  preju- 
dice of  that  property,  and  to  continue  thai 
appellation  when  he  knew  that  the  works 
had  been  re-let.  There  can  be  no  doubt 
that  he  was  aware  that  this  tenant  was 
making  these  things  at  Carmarthen,  with 
the  intention  of  using  these  marks. 

I  do  not  see  anything  in  the  circumstance 
of  the  plaintiffs  taking  no  proceedings  be- 
tween November  and  June,  as  that  time 
was  passed  in  negotiations  and  letters  be- 
tween the  parties,  and  in  March  the  bill  was 
filed.    The  person  who  had  been  tenant  of 
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the  property  in  question,  and  who,  as  such 
tenant,  nad  obtained  the  right  of  usinff, 
and  had  derived  the  benefit  of  using  this 
distinguishing  mark  for  goods  manufac- 
tured on  the  premises  of  his  landlord,  quits 
those  premises,  and  establishes  himself 
elsewhere,  but  continues  to  use  the  same 
mark  ;  and  then  tells  his  landlord,  not  only 
that  he  has  a  right  to  use  this  mark,  but 
that  the  landlord  has  lost  the  right  to  use 
it,  although  it  had  always  distinguished 
the  tin  plates  made  on  those  premises.  It 
may  be  true  that  this  mark  had  obtained  a 
name  in  the  market,  and  that  the  defen- 
dants are  benefited  by  making  use  of  it ; 
but  the  question  is,  whether  the  plaintiff 
has  acquired  the  exclusive  right  to  it,  or 
whether  he  has  a  right  at  all  as  against  th^ 
landlord.  The  works  are  not  called  the 
**M.C.  works,"  but  it  appears  that  the 
goods  manufactured  there  had  always  been 
marked  •'  M.  C." 

I  think,  therefore,  the  right  order  would 
be  to  dissolve  the  injunction  ;  and  I  shall, 
therefore,  discharge  the  order  of  the  Court 
below,  and  dissolve  the  injunction,  and 
give  the  plaintiff  liberty  to  bring  such  ac- 
tion as  he  may  be  advised. 


V.C. 


.^ 


April  26, 28 ;  ^    owden  o.  campbsll, 

July  17.      y 

Will — Construction — Practice — Pleading 
— Parties — Husband  and  fVife, 

A  testatrix  bequeathed  to  her  executors 
such  a  sum  of  money  as  would  be  sufficient 
to  purchase  2,500/.  stock,  and  directed  them 
to  pay  the  dividends  thereof  to  A.  for  life, 
and  after  A*s  death,  *Ufte  said  principal 
msm  of  2,500/.  stock"  was  to  fall  into  the 
residue:  and  after  giving  some  pecuniary 
and  specific  legacies,  she  directed  all  her 
legacies  to  be  paid  within  three  months  after 
her  decease.  In  consequence  of  the  testa- 
trix's property  being  the  subject  of  a  suit  in 
Chancery^  which  was  not  decided  till  four 
years  after  her  death,  her  executors  were 
unable  till  that  time  to  purchase  the  stock : — 
Held,  that  A.  was  entitled  to  have  2,500/. 
(minus  legacy  duty,)  purchased,  and  not 
merely  such  a  sum  as  could  then  be  purchased 
Kfith  the  money,  which  would  have  been  suffix 
dent  to  purchase  2,500/.  stock,  at  the  death 
of  the  testatrix^  and  that  she  was  also  enii" 


tied  to  the  dividends  on  that  amount,  nnrne" 
diatelyfrom  the  death  of  the  testatrix. 

In  a  suit  relating  exclusively  to  a  wife's 
separate  property, — Held,  that  the  husband 
and  wife  were  improperly  joined  as  co- 
plaintiffs;  but  liberty  was  given  to  amend, 
by  substituting  a  next  friend,  and  making 
the  husband  a  defendant,  on  paying  the  costs 
of  the  day. 

Caroline  Harding,  by  her  will,  dated  the 
ISth  of  May  1830,  bequeathed  to  two 
trustees  (whom  she  also  appointed  her 
executors),  such  a  sum  of  sterling  money 
as  would,  at  the  time  of  her  decease,  pur« 
chase  the  sum  of  2,500/.  3/.  per  cent,  con- 
solidated bank  annuities,  upon  trust,  to 
invest  the  same  in  their  names,  in  3/.  per 
cent,  consols,  and  pay  the  annual  income 
to  the  plaintiff,  Mrs.  Owden,  for  her  life, 
for  her  separate  use ;  and  af^er  her  decease, 
the  testatrix  directed  that  "  the  said  prin- 
cipal sum  of  2,500/."  should  sink  into  the 
residue.  And  af^er  giving  divers  pecu- 
niary and  specific  legacies,  she  directed 
that  all  the  before-mentioned  legacies 
should  be  paid  by  her  executors  within 
three  calendar  months  next  afler  her  de- 
cease ;  and  as  to  the  residue  of  her  estate, 
and  after  the  death  of  the  plaintiff,  as  to 
"  the  said  sum  of  2,500/.,"  she  gave  it  to 
her  two  trustees.  She  died  on  the  10th 
of  October  1830. 

The  testatrix  was  entitled  to  a  legacy  of 
20,000/.  3/.  per  cent,  consols,  under  the 
will  of  John  Harding;  which  will  was  the 
subject  of  a  suit  in  Chancery,  in  which 
judgment  was  pronounced  by  the  House  of 
Lords  in  June  1 834 ;  and  as  this  legacy 
formed  almost  the  only  property  to  which 
the  testatrix  was  entitled,  the  executors 
had  no  funds  to  satisfy  the  legacies  until 
that  judgment  had  been  pronounced. 

The  bill  was  filed  by  Mrs.  Owden,  suing 
by  her  next  friend,  against  the  executors 
and  her  husband,  to  obtain  the  payment  of 
this  legacy. 

There  were  two  questions  raised :  first, 
whether  the  plaintiff  was  entitled  to  the 
dividends,  which  would  have  been  payable 
in  January  1831  (and  within  three  months 
from  the  testatrix's  death),  if  the  stock  had 
been  invested  immediately  on  the  death  of 
the  testatrix ;  and,  secondly,  whether  she 
was  entitled  to  have  2,500/.  stock  now  pur- 
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chased,  or  (the  price  of  stock  having  risen 
since  the  death  of  the  testatrix,)  whether 
she  was  entitled  to  such  smaller  sum  as 
could  now  be  purchased  with  the  money, 
which  would  have  been  sufficient  to  pur* 
chase  2^5001.  at  the  death  of  the  testatrix; 
the  executors  contending,  that  she  was  en- 
titled to  the  smaller  amount  only,  with 
interest  at  4/.  per  cent,  yrom  the  end  of  three 
months  from  the  testatrix's  death,  upon  the 
money  to  be  invested. 

Mr.  Jacob  and  Mr.  Lynch,  for  the  plain- 
tiff, contended,  that  from  the  manner  in 
which  the  testatrix  afterwards  referred  to 
this  legacy,  speaking  of  it  as  a  sum  of 
2,500^.  stock,  she  shewed  that  her  inten- 
tion was,  that  this  precise  sum  should  be 
purchased. 

Mr.  Knight  and  Mr,  Matthews,  for  the 
executors. — The  testatrix  directed  her  le- 
gacies to  be  paid  within  three  months, 
therefore  this  legacy  must  either  be  paid  at 
that  time,  or  must  be  deferred  till  the  end 
of  twelve  months  from  the  testatrix's  death. 
The  language  in  which  the  testatrix  refers 
to  this  legacy,  as  consisting  of  2,500/. 
stock,  is  not  material,  because  the  legacy 
duty  would  have  to  be  paid  out  of  it ;  there- 
fore, in  no  case  would  that  precise  sum  be 
actually  purchased. 

Mr,  Willcock,  for  the  plaintiff's  husband. 

The  Vice  Chakcellor — [afler  reading 
the  words  of  the  bequest]. — It  seems  to 
me  perfectly  clear,  beyond  all  question, 
that  any  dealing  with  the  assets,  which  will 
produce  a  less  sum  of  stock  than  2,500/., 
will  not  satisfy  the  testatrix's  intention. 
And  with  respect  to  the  direction  as  to  the 
payment  of  the  legacy  within  three  months, 
that  is  not  applicable  to  this  legacy,  be* 
cause  it  cannot  be  paid  within  three  months, 
but  will  continue  during  the  life  of  the 
plaintiff.  You  have,  at  the  end  of  the  will, 
in  the  gill  of  the  residue,  a  .recurrence  of 
the  same  idea  which  the  testatrix  had  be- 
fore expressed,  namely,  that  there  would 
be  existing  a  precise  sum  of  2,500/.  From 
first  to  last,  she  keeps  alive  the  notion  that 
there  was  to  be,  as  part  of  her  personal 
estate,  subject  to  the  payment  of  die  divi- 
dends to  Uie  plaintiff,  a  sum  of  2,500/. 
stock  to  be  purchased  with  her  money. 

The  plaintiff  is  entitled  to  have  2,5001. 
stock  (minus  the  legacy  duty),  purchased 


out  of  the  testatrix's  assets,  and  to  have 
such  a  sum  paid  to  her  as  the  dividends  on 
that  amount  of  stock,  inmiediately  from 
the  death  of  the  testatrix,  would  have 
amounted  to. 


The  suit  first  came  on  to  be  heard  on  the 
26th  of  April  1887.  As  it  was  then  con- 
stituted, the  husband  and  wife  were  co- 
plaintiffs,  and  the  executors  were  defen- 
dants. An  objection  was  taken  by  the 
defendants,  on  the  ground,  that  as  the  suit 
related  exclusively  to  property  which  was 
claimed  by  the  wife  for  her  separsite  une, 
the  husband  ought  not  to  have  been  a  oo- 
plaititiff.  It  was  contended,  tliat  althou^ 
where  a  suit  so  constituted  was  successful 
no  inconvenience  might  arise,  still,  if  the 
suit  wss  unsuccessful,  there  was  no  reason 
why  the  wife  might  not  institute  another 
suit  the  next  day  by  a  next  friend,  and 
put  the  defendant  to  so  much  additional 
expense  and  inconvenience. 

Sigel  V.  Phelps,  7  Sim.  239. 

Mole  V.  Smith,  1  Jac.  &  Walk.  665. 

Hughes  V.  Evans,  1  S.  &  S.  185 ;  s.  c. 
1  Law  J.  Rep.  Chanc.  129, 

Reeve  v.  Dalby,  2  S.  &  S.  464 ;  a.  c. 
A  Law  J.  Rep.  Chanc.  117. 

Hanrottv,  Cadwallader,2  Russ.  &  Myl. 
545. 
It  was  stated,  on  the  other  side,  that  a  si- 
milar objection  had  been  raised  before  the 
Lord  Chancellor,  but  that  he  had  over- 
ruled it. 

April  28. — llie  Vies  Chamcbi.loiu — I 
have  conversed  with  the  Lord  Chancellor 
on  the  point,  and  he  has  no  recollection 
of  having  expressed  any  such  opinion  as 
was  supposed.  So  far  from  it,  he  was 
rather  disposed  to  hold,  that  if  a  husband, 
with  his  wife,  file  a  bill  relating  to  the 
wife's  separate  property  only,  the  bill  ought 
to  be  d&missed,  as  the  husband  would 
have  no  interest  in  the  subject  of  the  suit. 
In  this  case,  however,  I  do  not  feel  dis-* 
posed  to  order  the  bill  to  be  dismissed, 
but  I  am  induced  to  holdt  that  the  record 
is  improperly  constructed ;  and  therefore, 
on  the  plaintiff's  paying  the  costs  of  the 
day,  X  will  give  liberty  to  amend  by  strik- 
ing out  the  husband's  name  as  co-f^aintiff, 
and  substituting  a  next  friend  for  the  wife, 
and  making  the  husband  a  defendant. 
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The  Vies  Chancellor  made  a  simflar 
decision,  as  to  the  impropriety  of  making 
the  husband  and  wife  co-plainfiffs  in  such 
cases,  in  Dyer  v.  Webh^  24th  of  April  1887. 


V.C.   1 

July  4.  J 


JAQUET  V.  LEWIS. 


Paruh — Pariih   Officers — Bond — £ta- 
bilUy, 

/fi  1810,  a  parith  was  indebted  to  one  of 
the  parishioners  for  repairs  done  to  the  church 
and  for  building  a  poor^houte.  In  ptirsuance 
tfan  agreement  made  at  a  public  veitry,  the 
acting  churchwatden  and  overseer  gave  a  joint 
dnd  several  bond  for  the  debt  due;  and,  by  re^ 
solutions  passed  at  public  vestries,  and  entered 
in  the  vestry  book,  and  signed  by  several  po' 
riskionerSf  and,  among  others,  by  the  obligee  of 
the  bond,  it  was  agreed,  that  the  obligors-should 
be  indemnijted  by  the  inhabitants  ojf  the  parish 
against  aU  loss  on  account  of  the  bona;  and 
the  parish  {fficers  for  the  time  being  were 
Authorized  to  pay  the  interest  and  also  the 
principal  when  demanded.  The  interest  had 
been  duly  paid  by  the  parish  officers^  for  the 
time  being,  out  of  monies  received  for  church 
and  poor^ates,  and  part  of  the  principal  had 
been  discharged  out  of  the  same  fund,  An 
action  on  tike  bond  was  afterwards  brought 
against  the  executors  of  one  of  the  obligors : — 
If  eld,  that  the  obligors  were  not  entitled  to 
the  assistance  of  a  court  of  equity,  either  to 
have  the  bond  cancelled,  or  to  have  a  contri^ 
btitioh  from  any  of  the  parties  who  signed  the 
resolutions  in  the  vestry  book: 

In  March  1810,  the  parish  of  Lam- 
bourne,  in  the  coumy  of  Essex,  had  be- 
come indebted  to  Thomas  Johnson,  one  of 
the  parishioners,  in  the  sum  of  600^.  for 
repairs  done  to  the  parish  church,  and  for 
building  a  poor*house ;  and  it  was  agreed 
at  a  public  vestry  of  that  parish  that  the 
charchwarden  and  overseer  should  give 
Johnson  a  bond  to  secure  the  payment  of 
this  sum,  and  the  parish  were  to  have  the 
option  of  paying  it  off  by  instalments  of 
lOOl.,  and  Johnson  agreed  to  give  the  pa- 
rish officers  twelve  months*  notice  in  wri>- 
ting  when  he  required  payment  of  the 
bond*  This  agreement  was  reduced  into 
writing  and  entered  in  the  vestry  book, 
Nbw  Saaiis,  VL— Chanc. 


and  signed  by  several  of  the  parishioners, 
including  Johnson. 

In  pursuance  of  this  agreement,  Daniel 
Wright,  the  churchwarden,  and  Robert 
Jaquet,  the  overseer,  gave  a  joint  and  se- 
veral bond  in  the  penalty  of  1 ,2001.,  con- 
ditioned for  the  payment  by  Wright  and 
Jaquet,  o^  either  of  them,  their,  or  either 
of  their  heirs,  &c.,  of  600/.,  with  interest 
at  5L  per  cent,  in  the  meantime.  A  me- 
morandum was  indorsed  on  the  bond  to  the 
eflTect,  that  if  Wright  and  Jaquet,  or  either 
of  them,  their,  or  either  of  their  heirs,  &c., 
should  be  desirous  of  paying  off  the  600/. 
by  instalments  of  100/.,  Johnson  would 
accept  such  instalments. 

On  the  S4th  of  April  1810,  another 
vestry  meeting  Was  held,  at  which  a  reso- 
lution was  passed,' ahd  entered  in  the  ves- 
tiy  book,  and  also  signed  by  Johnson  and 
by  several  Other  parishioners,  that  Wright 
and  Jaquet,  their  heirs,  &c.,  should  be  in- 
demnified and  saved  harmless  by  the  in- 
habitants of  the  parish,  and  out  of  the 
rates,  against  any  loss  on  account  of  this 
bond ;  and  they  thereby  authorized  and  di- 
rected the  churchwardens  and  overseers 
for  the  time  being,  to  pay  the  interest  on  the 
600/.,  and  also  the  principal  sum  when  pay- 
ment of  it  was  required ;  and  another  order 
to  the  same  effect  was  passed  at  a  subse- 
quent vestry  meeting. 

Johnson  died  in  1822. 

At  another  vestry  held  in  1826,  another 
agreement  was  made  between  the  said  pa- 
rish on  the  one  part,  and  Johnson's  execu* 
tfixes  on  the  other  part,  which  was  entered 
in  the  vestry  book  and  signed  by  one  of 
Johnson's  executrixes.  By  this  agreement 
the  rate  of  interest  on  the  600f.  was  to  be 
reduced  to  4^/.  per  cent.  There  was  also 
indorsed  on  the  bond,  and  signed  by  the 
executrix,  a  receipt  dated  the  28th  of 
December  1880,  for  145/.,  part  of  the  600/., 
from  the  then  churchwardens  and  over- 
seers. That  sum  of  145/.  was  paid  out  of 
the  monies  received  for  church  and  poor- 
rates,  out  of  which  fund  the  interest  on 
the  bond  had  been  regularly  paid  by  the 
churchwardens  and  overseers  for  the  time 
being.  The  representatives  of  Johnson 
having  brought  an  action  against  the  ex- 
ecutors of  Jaquet  to  enforce  payment  of 
the  bond,  Jaquet's  executors  filed  this  bill 
against  the  representatives  of  Johnson  and 
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Wright,  and  against  such  of  the  parish- 
ioners who  signed  the  agreement  in  the* 
vestry  hook  as  were  still  living,  and  the  re- 
presentatives of  such  of  them  as  were  dead. 
The  bill  prayed,  that  the  bond  might  be  can- 
celled, and  that  the  representatives  of  John- 
son might  be  restrained  from  proceeding 
with  their  action  at  Jaw ;  or  otherwise, 
that  the  estates  of  the  different  parties  who 
8igoe4  the  resolutions  and  agreement  might 
be  made  to  contribute. 
'  il/r*  Knight  and  Mr,  Rogers,  in  support 
of  the  bill. — The  money  secured  by  this, 
bond  was  due  from  the  parish,  and  the- 
bond  was  merely  a  formal  mode  of  ac- 
knowledging the  debt.  It  was  evidently 
neyer  the  intention  of  the  parties  that  the 
obligprs  should  be  personally  liable,  nor 
was.  any  demand  ever  made  upon  them. 
Johnson  himself  signed  the  resolution  of 
the  vestry,  which  treated  it  as  a  debt  from 
the  parish ;  and  it  would  have  been  a  fraud 
if/ he  had  attempted  to  sue  the  obligors 
personally  after  he  had  signed  such  a  reso- 
lution. 

.  But  if  the  plaintiffs  are  liable  to  this  de- 
mand,, they  are  entitled  to  contributions 
from:  all  those  .who  signed  the  resolution, 
by  .which  it  was  determined  that  the  obli- 
gors should  be  held  harmless.    • 

Mr,  G,,  Richards,  for  the  representatives 
of  Wright,  in  the  same  interest. 

Sir  fyHliam  Home,  Mr,  Koe,  Mr.  Wake* 
field,  Mr,  Lovat,  Mr,  Jacob,  Mr,  Craig, 
and  Mr^  Blunt  appeared  for  different  de- 
fendants, but  were  not  called  upon  by  the 
Court. 

The  Vice  Chancellor  said,  that   the 
fact  of  giving  the  bond  was  primd  facie 
evidence  of  its  being  the  intention  of  the- 
parties  that  the  obligors  should  be  liable 
on  the  bond,  and  they,  were  bound  to  get 
rid  of.  that  liability  as  well  as  they  could. 
There  was  nothing  in  the  resolutions  in 
the '.vestry  boek   which  shewed  that  the 
parties,  who  signed  them  meant  to  take- 
upon  themselves  any  responsibility ;   and,- 
as  his  Honour  thought  the  plaintiffs  had  no 
right  to  call  on  the. Court  to  cancel  the 
bond^or  to. have  a  contribution  from  the 
partief  who  signed  the  resolutions,  he  must' 
dismiaa  the  bill  with  costs. 


M.R. 

March  9,  ^ 

J    1      6  •      ^     STAFFORD  V,  HIGOIXBOTHAK. 

Aug.  5, 

Pauper — Heir-at-Law — Costs, 

In  a  suit  to  establish  a  will,  the  heir,  who 
defended  in  formk  pauperis,  was  held  to  be 
entitled  to  pauper  costs  only. 

The  defendant,  who  was  the  heir-at*law 
of  the  testator,  was  made  a  party  to  the 
suit  to  have  the  will  established  against 
him.  Being  in  contempt,  and  having  in- 
curred costs,  he  obtained  an  order  to  de- 
fend informd  pauperis.  When  the  cause 
came  on,  the  will  was  proved  against  the 
heir,  and  it  was  proposed  to  dismiss  him 
from  the  suit. 

Mr,  Hall,  for  the  heir,  asked  for  divet 
costs  of  suit ;  contending,  that  the  heir-at- 
law  was,  in  all  cases  in  which  he  was  made 
a  party  to  a  suit  to  establish  the  will  against 
him,  and  whether  successful  or  not,  entitled 
to  the  cosU  of  suit — White  v.  fVilson  (1), 
and  that  the  circumstance  of  his  defending 
informd  pauperis  did  not  disqualify  him 
from  receiving  iUves  costs  —  fVallop  v. 
Warburton  {2),  Raitraif  v.  George  (3) ;  that 
this  was  not  like  an  ordinary  case,  the  de- 
fendant being  brought  here  in  invitum ;  and 
by  the  practice  of  the  court,  he  could  not 
have  incurred  costs. 

-  Mr,  Temple,  contra,  contended,  that  the 
defendant  was  entitled  to  pauper  coats  only, 
and  that  it  would  be  a  strange  anomaly  if 
a  defendant  were  not  liable  to  pay,  but  yet 
capable  of  receiving  dives  costs;  that  at 
any  rate,  the  costs  incurred  by  the  defen- 
dant previous  to  his  defending  m  formd 
pauperis,  ought  to  be  set  off  against  those 
he  might  be  entitled  to  receive. 

It  was  arranged,  that  it  should  be  ascer- 
tained whether  the  costs  of  the  contempt 
would  exceed  the  costs  the  defendant  would 
have  to  receive  if  dives  costs  were  allow- 
ed ;  and  if  so,  the  defendant  was  to  be  dis- 
missed without  costs,  but,  in  the  other  alter- 
native, the  question  of  costs  was  reserved. 

July  6. — The  point  was  again  arguedt 
and  the  same  cases  eiud. 

(1)  15  Vef.  91. 
(S)  f  Cox,  409. 
(3)  16  Ves.  tSt, 
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•  The  MAtTkE  of  thb  Rolls  said  be 
would  look  into  the  eases,  but  he  consi* 
dered  the  general  rule  to  be,  that  a  party 
was  not  entitled  to  receive  full  costs  who 
was  not  liable  to  pay  them. 

The  Mastsr  or  thb  Rolls, — The  ques- 
tion here  reserved  was,  whether  the  heir- 
at-law,  defending  informd  pauperis^  should 
have  the  same  costs  as  if  he  had  not  de- 
fended in  formd  pauperis,  or  whether  he 
should  only  have  his  expenses  actually  in- 
curred. I'be  general  rule  is,  that  a  party 
who  sues  or  defends  informd  pauperis  is 
only  entitled  to  such  costs  as  he  has  actually 
paid  or  is  liable  to  pay.  The  cases  on  this 
question  are  not  easily  reconciled.  Lord 
Eldon  was  of  opinion  that  the  Court  had  a 
discretion  in  each  case.  The  question  in 
this  case  is,  whether  there  are  any  special 
circumstances  to  take  this  case  out  of  the 
ordinary  rule,  so  as  to  entitle  the  defen- 
dant to  full  costs.  It  does  not  appear  to 
me  that  there  are  any  such  circumstances. 
I  am  therefore  of  opinion,  that  he  is  entitled 
only  to  such  costs  as  are  called  pauper 
costs,  that  is,  such  costs  out  of  pocket  as 
he  has  paid  or  is  liable  to  pay. 


June 


M.R.  ^ 

March  1,3.  C 

L.C.  i 

17,23;  Aug.  30.  J 


SIMPSON 

V. 

LORD  HOWDEN. 


Railway — Illegal  Agreement  — JurisdiC' 
tion — Demurrer, 

■  .  « 

A  bill  for  the  incorporation  of  a  projected 
railway  company ^  being  opposed  by  LordH,, 
a  Peer  of  the  Upper  House  of  Parliament, 
and  a  proprietor  of  lands  along  the  proposed 
li$ie,  an  agreement  was  entered  into  between 
Arm  and  some  of  the  subscribers  to  the  com^ 
pany,  that  he  should  withdraw  his  opposition 
to  the  bill  then  before  parliament,  and  the 
subscribers,  parties  to  the  agreement,  agreed 
that  they  would  apply,  in  the  next  session  of 
parUament,  for  an  act  to  enable  them  to  de- 
viate their  line;  and,  if  their  present  bill 
should  pass,  thatihey,  or  the  company,  would 
pay  to  Lord  H,  a  fixed  sum  for  the  damage 
which  his  property  might  sustain ;  and,  in 
the  event  oj  an  act  fat  such  proposed  deviated 
Une  not  being  obtained,  then,  that  they  would 


pay  him  further  compensation,  to  be  assessed 
as  therein  mentioned. 

The  bill  then  before  parliament  was  passed, 
and,  in  the  next  session,  a  bill  for  another  line 
ivas  introduced,  by  which  Lord  H.'s  property 
would  be  avoided  altogether.  Lord  H, ,  having 
brought  an  action  to  recover  the  fixed  swta 
agreed  to  be  paid  to  him,  the  other  parties 
filed  a  bill  to  have  the  agreement  delivered  up, 
on  the  ground  of  its  being  contrary  to  public 
policy,  and  therefore  illegaL  A  demurrer', 
for  want  of  equity^  was  allowed,  "on  the 
ground  that  the  illegality,  if  any,  appeared 
on  the  face  of  the  instrument*  •* 

Whether  such  agreement  is  against  public 
policy  and  illegal — quaere.  ' 

Where  the  illegality  of  an  instrument  ap^ 

pears  on  the  face  of  it,  and  every  question 

concerning  it  can  be  tried  at  law,  a  court  of 

equity  will  not  interfere, 

I 

This  bill  was  filed  by  Sir  John  Simpson, 
Knight,  and  three  other  gentlemen,  against 
John  Francis  Lord  Howden.  It  stated; 
that,  in  1835,  a  company  was  formed,  un- 
der the  name  or  title  of  "  The  York  and 
North  Midland  Railway  Company,'*  for 
the  purpose  of  making  a  railway  from 
York  to  join  the  North  Midland  Railway: 
that  many  persons  subscribed  to  the  un- 
dertaking ;  and  that,  at  the  time  of  enter- 
ing into  the  agreement  which  occasioned 
this  suit,  the  plaintiffs  were  subscribers  to 
it:  that,  during  1835,  preparations  were 
made  for  applying  to  parliament  irt*the  en- 
suing session  for  an  act  to  incorporate  the 
company,  and  give  them  the  necessary 
powers  for  making  the  railway  ;  and  that, 
in  compliance  with  the  pariiamentary  re- 
gulations, plans  and  sections  of  the  pro'^ 
posed  line  of  railway  had  been  duly  depo- 
sited in  the  proper  offices :  that  •  Lord 
Howden,  a  Peer  of  the  Upper  Hotfse  of 
Parliament,  was  a  proprietor  of  laihds  in 
the  proposed  line,  and,  in  the  first  instance; 
expressed  no  objection-  to  the  railway 
passing  through  them,  but  stipulated  that 
the  line  should  be  carried  at  a  greater  dis- 
tance from  his  house,  which  stipulation 
was  complied  with;  but  that  afterwards, 
and  without  any  cause  assigned,  he  re- 
quired that  the  railway  should  be  entirely 
withdrawn  from  his  lands,  but  that  it  was 
then  too  late,  according  to  the  parliament 
tary  regulations,  for  the  company  to  make 
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and  depokft  new  plans  and  secUona :  tbat^ 
upon  the  bill  being  introduced  into  parliar 
Blent,  Lord  Howden  presented  a  petition 
to  the  House  of  Commons  against  it ;  and 
that  the  company,  having  reason  to  fear 
that,  from  his  personal  influence  in  the 
Upper  House,  his  opposition  there  would 
endanger  the  passing  of  the  bill,  were  in* 
duced  to  enter  into  a  treaty  with  him  for 
putting  an  end  to  such  opposition:  thsta 
memorandum  of  agreement  was  executed 
between  Lord  Howden,  of  the  one  part, 
and  the  plaintiffs,  of  the  other  part,  where- 
by, after  reciting  the  formation  of  the  com- 
pany and  the  introduction  of  the  bill,  and 
the  opposition  of  Lord  Howden,  and  also, 
that  the  plaintiffs,,  in  their  own  individual 
capacities,  and  not  merely  as  proprietors  in 
the  projected  railway,  had  proposed  to 
Lord  Howden,  that,  if  he  would  withdraw 
his  opposition  to  the  bill,  and  assent  to  the 
railway,  they  would  endeavour  to  deviate 
the  line  proposed  in  the  map  or  pfan  de- 
posited for  the  purposes  of  the  bill,  and 
would  endeavour  to  carry  such  deviated 
line  in  the  direction  shewn  in  a  map 
annexed  to  the  agreement;  and  that,  in 
case  the  bill  then  in  parliament  for  making 
such  railway  should  pass  into  a  law  in 
that  session,  then  the  plaintiffs  should 
be  bound  by  the  further  stipulations 
and  agreements  therein  contained,  Lord 
Howden  agreed  to  withdraw  his  opposition 
to  the  bill,  and  give  his  assent  thereto ; 
and  the  plaintifls  jointly  and  severally 
agreed  with  Lprd  Howden  that  they  would 
apply,  during  the  then  next  session  of  p^ir^ 
liament,  for,  and  use  their  best  endeavours 
to  obtain,  an  act  to  eni^ble  them  to  deviate 
their  line,  as  proposed  in  a  plan  drawn  in 
the  margin  of  tlie  memorandum  of  agree- 
ment ;  and,  furthermore,  that,  in  ease  the 
bill  then  in  parliament  for  making  the 
railway  should  be  passed  into  a  law  within 
th^t  session,  then  the  plaintiffs,  or  some  or 
one  of  them,  their  or  his  respective  heirs, 
executors,  or  admiiiistrators,  some  or  one 
of  them,  or  the  said  company,  should^ 
within  six  calendar  months  after  the  act 
for  constructing  the  said  railway,,  accord- 
ing to  the  line  proposed  in  the  then  pre- 
sent bill,  and  in  the  maps  or  plans  so  de- 
posited as  aforesaid,  should  in  the  then 
session  .  of  parliament  receive  the  royal 
assent,  pay  to  Lord  Howden,  bis.exe^Ki? 


tors,  adminiairatora  or  aaa^^,  tki^  aupl  of 
5,000/.,  as  or  towards  compensation  for 
the  damage  and  detriment  which  the  reai^ 
dence  and  estates  of  Lord  Howden  would 
sustain  from  the  railway  passing  according 
to  such  deviated  line,  and  exclusive  o^ 
and  without  prejudice  to,  the  further  com* 
pensation  to  be  made  to  him,  his  heirs  or 
assigns,  in  the  event  of  the  said  deviated 
line  not  being  ultimately  adopted,  and 
without  prejudice  to  such  further  compen- 
sation to  him  or  them,  or  to  his  or  their 
tenants,  for  any  such  damage  and  injury 
as  thereinafter  expressed  ;  and  further> 
that,  in  case  the  bill  then  in  parliament 
should  within  that  session  be  papaed,  for 
making  the  railway  according  to  then  pre- 
sent parliamentary  plan  thereof,  thea  the 
plaintifls,  or  some  or  one  of  them,  or  the 
said  company,  shpuld,  in  the  next  session 
of  parliament,  apply  and  use  their  beat  en? 
deavours  for  obtaining.an  amended  act  for 
deviating  the  line  of^rsilway.as  proposed 
in  the  plan  drawn  in  the  margin  of,  the 
memorandum  of  agreement ;  and,  in  case 
the  plaintiffs,  or  some  or  cyie  of.  ihem»  or 
the  said  company,  could  not  obtain  such 
an  amended  act,  during  the  next  session  of 
parliament,  by  reason  of  a  diasolution  of 
parliament,  or  other  inevitable  obstacle, 
or,  in  that  case,  during  the  session  of  par- 
liament then  next  following,  then  the 
plaintiffs,  or  some  or  one  o(  the^n,  &c. 
should,  within  three  calendar  ropnths  aiVer 
the  said  amended  act  should  have  maae^ 
in  the  next  session,  or  following  sessiop  of 
parliament,  as  the  case  might  be,  or,  in 
the  event  of  such  act  not  being  obtained, 
then  within  three  months  after  the  nttesnpt 
to  obtain  such  act  should  have  failed,  pay 
to  Lord  Howden,  his  executors,  adminis- 
trators or  assigns,  such  additional  aom  of 
money,  over  and  above  the  ^id  aum  of 
5,000/.,  by  way  of  compenaatio^  fpr  the 
damage  and  detriment  which  the  said  resi- 
dence and  eatatea  of  Lord  Hodden  would 
sustain  from  the  said  railway  passing  other* 
wise  than  according  to  the  proposed  devi- 
ated line,  as  should  be  fixed  by  such  refe- 
rence or  umpir|ige  as  thereinafter  mention- 
ed, and  exclusive  9^  the  ft^rth^  ooinpenaa- 
tion  to  be  ipade  to  him,  hi^  hsira  or  asaigna, 
for, any  such  damage  and  injury,  as  therein- 
after expressed;  and  alaq,  t^at  th^plaintjffiii 
or  aome  or  onp  of  them,  &c.,  or  the  said 
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c&mpftiiy»0botdd,|nr8i^iott8ly  to  iiiiii{^ar  0m* 
ploying,  for  the  purposes  of  the  said  rail- 
way, any  part  of  the  lands  of  Lord  How- 
den,  his  heirs  or  assigns,  pay  to  him  or 
them  the  sum  of  100/.  for  every  acre  of 
such  lands,  and  so  in  proportion  for  any 
quantity  less  than  an  acre  thereofi  to  bo 
used  for  the  purposes  of  the  said  railway, 
aueh  payment  to  be  made  before  the  said 
conipany  should  take  possession  of  the  s^d 
land;  and  there  was  an  agreement  that 
the  amount  of  further  compensation  to 
which  lH>rd  Howden  might  be  entitled^ 
should  be  determined  by  arbitrators.  That 
Lerd  Howden  thereupon  withdrew  his  op- 
position to  the  bill,  which  ultimately  re- 
ceived the  royal  assent  on  the  21st  of  June 
1&36  :  that  the  line  authorised  by  the  act 
was  tb*  original  line  described  in  the 
plans,  which  were  deposited  for  the  pur- 
poses of  the  said  act ;  but  that  before  the 
company  had  entered  upon  or  taken  any 
portion  of  the  lands  of  Lord  Howden,  a 
shorter  and  better  line  was  recommended 
by  the  eoffineer ;  they  therefore  resolved 
to  adopt  this  new  line,  and  presented  a  pe- 
tition for  leave  to  introduce  a  bill  into  the 
present  session  of  parliament,  to  enable 
the  said  company  to  avail  themselves  of 
this  new  line  :  that,  by  adopting  this  line# 
the  lands  of  Lord  Howden  would  he  alto-, 
gether  avoided,  and  no  such  damage  would 
be  sustained  by  him,  M  was  contemplated 
i9rhen.,the  agreement  was  entered  into: 
that  the  plaintiflTs  had. been  advised  that 
the  sMd  agreement  was  against  public  po- 
licy  and  illegal,  and  jthat  no  demand  could 
be  sustained  by  either  of  the  parties  thereto 
agninst  the  other  in  respect  thereof:  that, 
if  ih9i  agreement  had  been  legal  and  valid, 
it  waa  not  the  intention  of  the  parties  that 
XiOrd  Howden  should  be  entided  to  call  for 
the  payment  of  the  5,000/.»  stipulated  to  be 
paid  by  way  of  compensation,  unless  it 
should  appear  that  some  damage  should 
be  spatained  ;  bu^  that  Lord  Howden  had 
commenced  an  action  at  laiv  against  the 
plaintiffif  to  compel  them  to  pay  him  the 
5,OO0A 

The  bill  prayed,  that  the  agreement 
might  be  declared  against  public  policy 
and  void,  und  might  be  delivered  up  to  be 
cancelled ;  and  that  Lord  Howden  might 
be  restrained  by  injunction  from  proceed- 
ing with  his  action  ;  or  that,  if  the  agree- 


ment should  be  held  not  to  be  void,  then^ 
that  it  might  be  declared  that  the  5,000^ 
did  not  become  payable  to  Lord  Howden, 
except  upon  some  portion  of  the  lands  de- 
scribed in  the  plans  and  sections  being 
taken  by  the  company. 

To  this  bill  the  defendant  put  in  a  gene- 
ral demurrer,  for  want  of  equity. 

Mr,  TresiovCf  Mr,  Koe^  and  Mr,  Bethellt 
appeared  in  support  of  the  demurrer,  ben 
fore  the  Master  of  the  Rolls  ;  and  the  So^ 
Ueitor  Generalt  Mr$  Koey  and  Mr.  Bethellt 
before  the  Lord  Chancellor. — They  con-t 
tended,  that  this  agreement  contained  no 
provisions  which  were  illegal,  or  contrary 
to  public  policy;  that  the  withdrawal  of 
opposition  to  a  bill  before  parliament  was 
a  good  consideration  for  a  private  agrees 
ment. 

The  Vauxhall  Bridge  Conipany  v.  Earl 
Spenc^f  Jac.  64. 

Edwardi  v.  the  Orand  JunclUm  Railway 
Campanyt  I  MyL  &  Cr. .  650  ;  a.  c. 
ante^  47. 
The  same  principle  was  acted  on  by  the 
Lord  Chancellor,  in  a  recent  case  relating 
to  the  Essex  Railway  Company^  That 
company  had  entered  into  an  agreement 
with  Lord  Petre,  who  was  opposing  their 
bill,  not  to  take  any  of  his  land  tul  they 
had  paid  him  a  certain  large  aum  of  money^ 
by  way  of  compensation.  Lord  Petre 
then  withdrew  his  opposition,  and  the  hill 
passed.  The  company,  being  afterwards 
dissatisfied  with  their  agreement,  summon- 
ed a  jury,  under  the  provisions  of  theis 
act,  to  assess  the  amount  of  compensation 
money/  to  be  paid  to  Lord  Petre.  The 
Lord  Chancellor  granted  an  ex  parte  in- 
juncdon  to  restrain  the  company  from  pro- 
ceeding with  the  jury,  which  injunction  the 
company  had  not.  attempted  to  dissol^^* 
That  it  was  the  constant  practice  of  com«« 
mittees  of  both  Houses  of  Parlisment  to 
allow  the  proceedings  on  a  private  bill  to 
stand  over,  in  order  to  give  the  parties  an 
opportunity  of  settling  the  matter  in  dis- 
pute by  some  private  arrangement.  The 
plaintiffs  had  entered  into  an  agreement  to 
apply  for  another  line ;  but  it  did  not  fol- 
low, of  course,  that  they  would  do  so ; 
and  if  they  made  such  application,  it  might 
not  be  successful,  and  they  might  ulti- 
mately be  obliged  to  adopt  the  line  autho- 
rized by  their  present  act.     In  that  case, 
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Lord  Howdeh  would  be  entitled  to  the 
compensation  which  the  plftintiflfs  had 
agreed  by  this  memorandum  to  pay  to 
him ;  and  they  liad,  therefore,  no  right  to 
require  it  to  be  delivered  up  at  present. 
That,  if  the  agreement  was  illegal,  the  ille- 
gality appeared  on  the  face  of  it ;  and  that 
a  court  of  law  could  therefore  decide  that 
question  as  well  as  a  court  of  equity.  That 
this  Court  would  not  interfere  to  order  a 
document  to  be  delivered  up  to  be  cancel- 
led, when  the  document  itself  appeared  on 
the  face  of  it  to  be  illegal  (1). 

Mr.  PemberUmf  Mr,  Kinder$ley^  and 
Mr,  Wilbraham,  appeared  for  the  plaintiffs, 
before  the  Master  of  the  Rolls ;  and  Sir 
Charlei  WtthereU^  Mr.  Wigratn,  and  Mr, 
Wilbrdham,  before  the  Lord  Chancellor. — 
They  contended,  that  this  agreement  was 
void,  as  being  against  public  policy.  In 
the  cases  which  were  cited  on  the  other 
side,  the  private  agreements  were  not  in 
opposition  to  the  provisions  of  the  act ; 
but  here,  there  was  a  direct  fraud  prac- 
tised. In  the  first  place,  the  other  land- 
owners would  be  influenced  in  giving  or 
withholding  their  assent  to  the  bill,  by  the 
plans  and  sections  which  were  deposited  ; 
but  if  the  projectors  were  allowed  to  make 
a  private  agreement  to  vary  the  line,  the 
other  land-owners  would  be  deceived  by 
the  representations  which  were  made  to 
them*  A  fraud  was  also  thus  practised 
on  the  legislature,  which  would  reject  or 
pass  the  bill,  from  the  representations 
which  were  made,  that  the  proposed  line 
was  the  best  that  could  be'  adopted.  If 
parties  represented  to  a  committee  of  both 
Houses  of  Parliament  that  they  intended 
to  adopt  a  certain  line  of  railway,  while 
they  had  actually  signed  an  agreement  to 
do  all  they  could  to  vary  that  line,  was 
that  a  proceeding  which  the  Court  would 
sanction?  That  Lord  Howden,  being  a 
Peer  of  Parliament,  was  personally  disabled 
from  entering  into  such  an  agreement, 
which  would  have  the  effect  of  placing 
him  in  a  position  in  which  his  private  in- 
terests would  interfere  with  the  discharge 
of  his  public  duties  as  a  legislator,  and  in 

(1)  The  qaestion  of  jarisdictioo»  and  the  cuss 
citad  on  both  tides,  are  so  folly  oODsidered  in  the 
Lord  Cheneellor's judgment,  tbet  it  hu  been  thought 
unoecetsery  to  set  forth  the  argument  on  that  part 
of  the  case. 


which  his  mind  must  inevitably  be 
That  the  principles,  which  the  Court  bad 
adopted  in  cases  of  wagers,  applied  to  the 
present  case.  A  wager  respecting  the 
amount  of  hop-duties — that  a  man  would 
not  marry— that  a  particular  person  would 
be  returned  as  a  member  of  the  House 
of  Commons — were  all  held  bad,  on 
grounds  of  public  policy — jflUn  v.  Heam 
(2),  Hartley  v.  Rice{^\  and  Atherfold  v. 
Beard  (^),  That  if  this  agreement  had 
been  in  the  form  of  a  wager,  it  would  ne- 
cessarily have  been  held  bad  ;  and  on  that 
principle,  invalid  in  its  present  form. 

That  it  was  not  the  intention  of  the 
parties  that  Lord  Howden  should  receive 
any  compensation,  except  his  land  was  taken 
by  the  company,  and  some  damage  sus- 
tained by  him ;  but  the  company  was  now 
desirous  of  avoiding  his  land  altogether; 
and,  in  that  case,  all  consideration  for  the 
agreement  would  fail.  With  respect  to 
the  jurisdiction,  if  the  Court  thought  the 
agreement  void,  its  power  to  order  it  to  be 
delivered  up  was  incidental  to  its  having 
the  power  to  inquire  into  the  circumstances 
respecting  it.  The  question  relating  to 
the  failure  of  the  consideration  for  the 
agreement,  and  all  the  details  connected 
with  it,  were  not  such  as  a  court  of  law  could 
investigate  so  satisfactorily  as  this  Court. 

March  S. — The  Master  of  thb  Rolls 
[af^er  stating  the  circumstances  of  the 
case]. — In  support  of  the  demurrer,  it 
was  argued  that  the  agreement  was  fair 
and  legal ;  that  the  withdrawing  of  an  op- 
position to  an  act  of  parliament  of  this  sort, 
was  a  good  consideration  for  it ;  and  that, 
during  the  solicitation  for  an  act  to  autho- 
rize one  line  of  railway,  there  was  nothing 
against  public  policy  in  an  agreement  to 
promote  that  line,  at  the  same  time  that  it 
was  privately  stipulated  that  the  same  par- 
ties should  use  their  best  endeavours  to 
obtain  an  act  for  an  altered  line  in  the  next 
session  of  parliament.  And  further,  it  was 
argued,  that,  if  there  were  a  doubt  as  to 
the  agreement  being  illegal,  and  against 
public  policy,  the  question  would  be  pro- 
per to  be  tried  in  a  court  of  law,  and 
ought  not  to  be  withdrawn  from  the  proper 

(<)  1  Term  Rep.  56. 

(S)  f  H.  Bl.  45. 

(4)  S  Term  Rep.  610. 
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jurisdiction.  It  was  further  argued,  that 
it  did  not  yet  appear,  whether  the  autho* 
rity  of  parliament  dould  be  obtained  for 
any  yariedline  of  road  ;  and,  consequently, 
that  the  company  might  be  compelled  to 
pursue  the  line  sanctioned  by  the  present 
act,  and  Lord  Howden's  land  might  ac* 
cordingly  be  taken  and  used  for  the  pur- 
poses of  the  railway ;  and,  in  that  event, 
he  would,  in  any  view  of  the  case,  be  enti- 
tled to  compensation  under  the  agreement, 
which,  therefore,  ought  not  to  be  delivered 
up  to  be  cancelled.  Now,  as  a  court  of 
law  has  not  the  authority,  which  this  Court 
has,  to  order  an  illegal  agreement  to  be 
delivered  up  to  be  cancelled  ;  and,  as  this 
Court  has  a  jurisdiction,  which  is  con- 
stantly acted  upon  and  never  doubted,  to 
decide  upon  a  legal  question  involved  in 
the  title  to  the  equitable  relief  which  is 
sought ;  and,  as  this  Court,  in  cases  of  any 
doubt  or  difficulty,  has  the  means  either 
of  obtaining  the  assistance  of  a  court  of 
law,  or  of  putting  the  matter  in  a  course  of 
trial,  according  to  the  forms,  and  under 
the  directions  of  the  Judges  of  a  court  of 
common  law,  it  is  obvious  that  I  cannot 
allow  this  demurrer,  upon  the  argument 
that  this  is  an  attempt  to  change  the  juris- 
diction. 

I  must  consider  the  legal  question  with 
reference  to  the  prayer  for  relief,  which 
asks  that  the  agreement  may  be  delivered 
up  to  be  cancelled ;  and,  in  the  consider- 
ation of  such  a  question  as  this,  I  need  not 
regard  the  fact  that  the  plaintiflTs  are  par- 
takers of  the  illegality,  if  illegality  there 
be,  with  the  defendant ;  because,  in  such 
cases,  depending  upon  public  policy,  the 
Court  does  not  give  relief  for  the  sake  of 
the  party  who  is  complaining,  but  for  the 
sake  of  the  public,  and  to  avoid  public 
injury. 

The  plaintiffs  allege  that  the  agreement 
is  illegal,  and  against  public  policy  on 
these  grounds : — First,  they  say  that  it  was 
a  Iraud  on  the  land-owners,  through  whose 
ground  the  line  of  railway  was  intended  to 
pass.  Secondly,  that  it  was  a  fraud  on  the 
legislature  by  procuring  an  act  of  parlia- 
ment on  a  representation  that  one  line  of 
railway  was  the  best,  and  intended  to  be 
pursued,  but  which,  in  fact,  was  not  in- 
tended to  be  adopted.  Thirdly,  that  it 
was  an  illegal  act  in  Lord  Howdeni  who, 


as  a  member  of  parliament,  had  no  rigbt.to 
make  an  agreement,  which  necessarily 
placed  his  private  interest  in  conflict  with 
his  duty  as  a  legislator.  It  is  said,  and 
truly  said,  that  every  member  of  the  legis- 
lature ought  to  preserve  his  judgment 
free,  unbiassed,  and  disinterested,  for  the 
perfomoance  of  his  legislative  duties  ;  and 
it  is  argued,  that  it  is  illegal  to  enter  into 
an  agreement  which  gives  him  a  direct 
and  immediate  interest  in  the  very  subject 
with  reference  to  which  that  duty  is  to  be 
performed. 

I  do  not  think  it  necessary  for  me  to 
determine,  on  the  present  occasion,  whe- 
ther this  agreement  can  properly.be  con- 
sidered as  a  fraud  on  the.  land-owners, 
through  whose  grounds  the  line  of  railway 
was  to  pass,  or  how  far  the  character  of 
the  defendant,  as  a  member  of  parliament, 
precludes  him  from  any  right  which  per- 
sons not  invested  with  that  character  may 
have,  to  enter  into  such  an  agreement. 

It  has  been  held,  that  the  withdrawing 
of  opposition  to  a  bill  in  parliament  may 
be  a  good  consideration  for  a  contract,  and 
it  certainly  may  be  so,  in  cases  where  the 
provisions  of  the  act  are  consistent  with, 
and  not  intended  to  be  thwarted  by  the 
provisions  of  the  agreement ;  but  it  by  no 
means  follows  that  it  should  be  so  in  this, 
case.  I  do  not,  however,  enter  particu- 
larly into  that  question,  because  it  appears 
to  me,  that  the  second  of  the  grounds  al- 
leged by  the  plaintiffs  for  considering  this 
agreement  invalid,  is  sufficient  to  enable 
me  to  decide  on  this  demurrer* 

Acts  of  parliament,  like  the  one  which 
was  obtained  in  this  case,   are  laws  by 
which  private  rights  are  to  some,  and  often 
to  a  great  extent,  sacrificed  for  the  sake  of. 
something,   which    by.  the    promoters   is 
alleged,  and,  as  we  must  presume,  by  the 
legislature  is  supposed   to  be  a  general 
and  public   benefit.     The   land  which  a 
man  considers  to  be  his  own,  and  which  it , 
is  for  the  general  interest  of  the  commu- 
nity, that  he  should  be  able  to  rely  upon  as 
being  absolutely  his  own,  is  taken  from  him 
against  his   will;   and  he   is  against  his. 
will  compelled  to  accept  for  it  a  considera- 
tion in  money,  which  he  does  not  want. 
This  is  done  on  the  notion  that  a  great, 
public  benefit  is  derived  from  the  proceed- 
ing.   And   the  legislature  judges  of  the. 
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private  interests  affected,  and  of  tlie  gene« 
ral  and  public  benefit  proposed  to  be  ob- 
tained, by  the  particular  plan  or  scheme 
which  is  offered,  and  by  hearing  all  per- 
sons whose  private  interests  are  concerned, 
or  are  conceived  to  be  in  opposition  to  the 
scheme.  It  is  obvious  that  the  legislature 
can  only  come  to  a  right  conclusion  by 
knowing  correctly  and  distinctly  what  is 
the  plan  proposed,  and  who  are  the  per- 
sons whose  property  is  to  be  affected  by  it ; 
and  for  this  purpose  the  notices  are  to  be 
given ;  the  maps  or  plans  are  to  be  deposited, 
and  the  parties  are  to  be  heard. 
>  In  this  case,  Lord  Howden,  having  op- 
posed the  bill,  entered  into  an  agreement 
to  withdraw  his  opposition.  By  the  con- 
sent which  he  then  gave,  he  concurred 
with  the  promoters  of  the  bill  in  repre- 
senting the  line  of  road  delineated  on  the 
plan  duly  deposited,  as  the  line  which  was 
to  be  adopted  and  acted  upon.  This  re- 
presentation must  be  considered  to  have 
had  its  effect  on  the  minds  of  all  persons 
interested,  who  had  no  opportunity  of  con- 
templating or  considering  any  other  line 
of  road*  They  addressed  themselves  to 
this  line  only ;  their  opposition  or  consent 
regarded  tins  line  only;  the  legislature 
proceeded  and  determined  upon  this  line 
idone;  and,  in  the  meantime,  whilst  all 
other  persons  were  contemplating  this  line 
done,  the  promoters  of  the  bill,  with  the 
sanction  and  concurrence  of  Lord  Howden, 
and  for  his  benefit,  contracted  to  use  their 
best  endeavours  in  a  ftiture  session  of  par- 
liament to  procure  another  bill  to  vary 
that  line  of  road,  in  reference  to  which, 
and  upon  the  faith  of  which,  all  other  par- 
ties were  proceeding.  In  effect,  the  pro- 
moters of  the  bill  and  Lord  Howden  pre- 
vailed upon  the  legislature  to  incorporate 
the- company,  and  to  sanction  a  line  of  way 
in  respect  of  which  it  was  at  the  time  in- 
tended to  make,  if  they  could,  a  consider- 
able deviation ;  and  the  company  having 
gained  the  incorporation,  and  having  the 
authority  of  the  legislature  to  commence 
their  operations,  were,  with  that  advan- 
tage, to  use  their  best  endeavours  to  pro- 
cure another  act  for  the  varied  line.  I  do 
not  think  it  probable  that  the  legislature, 
if  they  had  had  the  knowledge*  that  the 
promoters  of  the  bill  had  entered  into  this 
agreement^  would  have  consented  to  pass 


it  into  a  law.  It  was  true,  as  was  argued, 
tiliat  the  company  were  not  actually  eom- 
pelled  to  apply,  and  they  might  not  sue- 
oeed  in  their  application  for  the  varied  line; 
but,  looking  at  the  conduct  of  the  parties, 
at  that  which  they  stipulated  to  do,  and  it 
the  effect  and  consequences  of  such  con- 
duct and  stipulations  to  die  legislature  and 
the  public,  I  see  very  strong  reasons  to 
think  that,  when  the  proper  time  comes  for 
deciding  upon  die  question,  this  contract 
may  be  considered  and  held  to  be  illegal. 
Now,  I  could  not  decide  in  favour  of  the 
demurrer,  without  entertaining  a  clear 
opinion  that  the  contract  was  valid ;  and, 
as  I  think  it,  on  the  contrary,  very  proba- 
ble diat  the  contract  will  prove  to  be  inva- 
lid, I  am  of  opinion  that,  on  diat  ground, 
the  demurrer  must  be  overruled. 

Demttrrer  oetrrvled. 

From  this  decision,  the  defendant  ap- 
pealed, and  the  oattse  was  argued  before 
the  Lord  Chancellor  on  the  1 7th  and  25rd 
of  June. 

Aug.  30.— The  Lord  CnAKCELLoa.— 
This  was  an  appeal  from  an  order  of  the 
Master  of  the  Rolls,  overruling  a  demur- 
rer. The  case,  therefore,  must  depend 
altogether  on  the  statements  in  the  bill.— 
[His  Lordship  stated  the  allegations  of  die 
bill.]  To  this  bill  a  general  demurrer  was 
put  in,  and,  in  support  of  it,  the  argument 
was,  first,  that  the  contract  was  not  void 
as  illegal,  or  against  public  policy,  and  that 
there  was  therefore  no  ground  for  inter- 
fering widi  the  obligation  imposed  by  it 
Secondly,  that  if  it  were  itnpeached,  yet  the 
grounds  on  which  it  could  be  impeached 
appeared  on  the  face  of  the  contract  itself, 
and  might  therefore  be  taken  advantage  of 
at  law,  and  that  equity  ought  not  to  inter- 
fere. 

The  Master  of  the  Rolls,  as  I  sm  in- 
formed, decided  the  case,  and  overruled 
the  demurrer,  on  the  first  point,  not  parti- 
cularly alluding  to  the  second.  To  form 
an  opinion  on  the  first  point,  it  is  necessary 
to  analyze  the  contract.  It  is  an  agreement, 
in  the  event  of  the  bill  then  contemplated 
passing,  and  die  railway  thereby  authoriz- 
ed being  made,  to  pay  to  Lord  Howden  a 
certain  sum,  as  compensation  for  the  da- 
mage which  his  property  mi|^t  sustain. 
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To  make  such  ad  arrangement  before  similar 
bills  are  proposed  to  parliament,  is  mach 
in  the  usual  course,  and  is,  in  fact,  the 
ground  of  many  of  the  assents  given  to  the 
passing  of  such  bills.  In  this  there  is  not 
anything  illegal,  and  the  case  was  not 
argued  on  that  ground.  Then,  as  to  the 
bill  proposed  to  be  introduced  as  a  substi- 
tute for  the  first  bill,  namely,  the  bill  for 
the  varied  line,-  the  case  is  much  the  same* 
That  too  was  an  agreement  for  the  damage 
which  in  such  a  case  Lord  Howden  must 
sustain ;  and  in  that,  taken  by  itself,  there 
would  be  nodiing  illegal ;  but  the  illegality 
was  said  to  consist,  not  in  providing  for 
each'  of  these  alternatives,  but  in  the  provi* 
sion  that  the  proprietors  of  the  first  line, 
and  those  who  weref  to  advocate  the  bill 
for  carrying  it  into  efiect,  should  use  their 
best  endeavours  to  procure  an  act  for  an* 
other  line,  and  so  to  defeat  the  plan  pro* 
posed  by  the  bill  which  they  were  seeking 
to  have  passed  into  a  law.  Having  in 
contemplation  an  ^Iteration  in  the  line,  it 
cannot  be^supposed  that  the  Railway  Com- 
pany would  interfere  with  the  land  in  the 
original  line ;  but  the  expectation' that  the 
original  line  would  be  followed,  might  un- 
doubtedly operate  on  the  plans  of  indivi- 
duals dealing  with  their  land  in  that  line  ; 
and  the  apparent  certainty  that  their  land 
would  not  be  affected  by  the  proposed 
railway,  might  operate  on  the  plans  of  in- 
dividuals in  the  neighbourhood  dealing 
with  their  land,  and,  amongst  others,  of 
those  having  land  in  the  deviated  line.  If, 
however,  a  contract  founded  on  the  de- 
viated line,  had  not  been  entered  into  until 
after  the  first  act  had  passed,  the  same  in- 
convenience might  have  arisen  to  those 
individuals,  and  yet  no  one  could  have 
supposed  that  such  a  contract  made  at 
such  a  time  would  have  been  illegal.  The 
illegality  must  therefore  consist  in  this, 
that  it  operates  as  an  inducement  to  per- 
sons applying  to  parliament  for  certain 
powers/  not  to  use  such  powers,  but  to 
apply  for  other  powers  to  carry  the  same 
object  into  effect ;  and,  that  it  is,  in  short, 
contrary  to  public  policy,  and  therefore 
illegal,  that  persons  should  apply  to  par- 
liament for  a<:ertain  object,  and  for  certain 
powers  to  carry  that  object  into  effect,  in- 
tending at  a  future  period  to  apply  for 
other  powers  to  effect  the  same  object. 
Mkw  Series,  Y1.— Ciianc. 


Biit,  from  the  opinion  I  have  formed  on 
the  other  point,  and  as  this  question  of  the 
illegality  of  the  contract  is  likely,  to  come 
into  question  in  another  court,  I  abstain 
from  pursuing  this  part  of  the  subject  fur- 
ther. 

The  second  objection  to  the  bill  is,  that 
the  illegality,  if  any,  appearing  on  the  face 
of  the  contract,  is  cognizable  at  law,  and 
that  equity  therefore  ought  not  to  interfere. 
This  must  depend  on  authority.  It  was 
alleged  for  the  defendant,  that  there  was 
no  instance  of  a  court  of  equity  having  en- 
tertained jurisdiction  to  order  an  instru- 
ment to  be  delivered  up  and  cancelled, 
on  the  ground  of  ill^ality,' which  appeared 
on  the  face  of  the  instrument  itself,  and  in 
which  case  therefore  there  could  be  no 
danger  that  a  lapse  of  time  would  operate 
to  deprive  the  party  to  be  charged  with 
the  means  of  defence. 

In  Coltnan  v.  Sarrel{5\  a  case  is  re- 
ferred to  in  the  argument,  as  having  been 
then  recently  decided  by  Lord  Thurlow, 
in  which  he  is  stated  to  have  held,  that 
where  an  instrument  cannot  be  proceeded 
on  at  law,  there  is  no  ground  to  cpme  into 
equity  for  relief;  and  his  Lordship  dis- 
missed a  bill  seeking  to  have  a  deed  deli- 
vered up,  although  in  a  cross  bill  seeking 
the  performance  of  its  provisions,  he  gave 
the  parties  the  opportunity  of  trying  the 
question  of  illegal  consideration  at  law. 
In  Franco  v.  Bolton  (0),  Lord  Thurlow  al- 
lowed a  demurrer  to  a  bill  to  set  aside  a 
bond  alleged  to  have  been  given  nro  turpi 
cdttsd,  after  a  verdict  for  the  obligee,  al- 
though the  illegality  of  the  consideration 
did  not  appear  on  the  face  of  the  bond. 
In  Gray  v.  Mathtat(l\  a  bill  was  filed  to 
set  asiae  a  bond,  which  appeared  on  the 
face  bf  it  to  have  been  given  fro  turpi  eausd. 
The  question  of  jurisdiction  on  that  ground 
was  argued,  and  Chief  Baron  Macdonald, 
with  the  assent  of  the  three  other  Barons, 
dismissed  the  bill  with  costs,  not  professr 
ing  to  decide  on  the  question  of  jurisdic- 
tion, but  doing  what  amounted  to  the  same 
thing,  that  is,  deciding  that  in  such  a  case 
a  court  of  equity  ought  not  to  interfere  ; 
stating  that  the  plaintiff  himself  alleged 
that  the  instrument  was  a  piece  of  waste 

(A)  1  Ve^.  50. 

(6)  5  Yes.  368. 

(7)  6  Ves.  894. 
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pap^r,  and  was  good  for  nothing  on  the 
face  of  it ;  that  whenever  it  was  produced, 
it  would  appear  to  be  good  for  nodiing, 
and  the  plaintiflT  himself  alleging  that  he 
had  an  irrefragable  defence  against  it. 
This  is  a  very  distinct  authority  against 
the  jurisdiction  contended  for  by  the  plain- 
tiffs. The  cases  upon  the  Annuity  Acts, 
Byne  v.  ^tpian(8),  Byne  v.  Potter  (9\  and 
Bromley  v.  Holland {\0\  do  not  appear  to 
me  to  be  applicable  to  the  present  case, 
for  in  none  of  them  did  the  circumstances, 
which  created  the  invalidity  of  the  transf- 
action,  appear  on  the  fiice  of  the  deed ; 
and  in  none  of  them  were  the  objections 
confined  to  defects  in  the  memorial,  but 
depended  upon  evidence  dehare,  such  as 
the  mode  of  paying  the  consideration,  of 
which  the  evidence  might  at  a  future  time 
be  lost.  In  the  latter  of  these  cases, 
Bromley  v.  Holland^  Lord  Alvanley  ex- 

gressed  great  doubts  as  to  the  jurisdiction, 
ut  be  thought  himself  bound  by  the  prior 
decisions.  When  the  case  came  before 
Lord  £ldon(ll),  he  expressed  a  similar 
opinion  as  to  the  jurisdiction,  but  supported 
it  in  th|it  case  on  preceding  authorities, 
and  by  suggesting  that  by  destroying  the 
decfd,  and  giving  evidence  of  its  contents, 
the  variance  between  the  deed  and  the 
memorial  might  no  longer  appear.  He 
also  referred  to  the  jurisdiction  to  deliver 
up  bills  and  notes  on  a  similar  ground, 
that  is,  that  the  evidence  might  be  lost, 
and  said,  **  there  is  considerable  difference 
between  the  case  of  a  bill  of  exchange, 
on  which,  on  the  fiice  of  it,  there  can  be 
no  demand,  and  an  instrument,  which, 
on  the  face  of  it,  purports  to  affect  real 
property;  and  this  is  to  be  applied  in 
some  measure  to  the  case  of  the  bill  with- 
out a  sump  ;*'  and  he  again  says,  "  I  do 
not  go  to  the  length,  that  if  it  is  clear  that 
no  use  can  be  made  of  the  instrument, 
that  is  ground  enough  for  the  equitable 
jurisdiction  to  take  it  out  of  the  possession 
of  a  party  who  can  make  no  use  of  it  be- 
neficial to  himself."  InJervtMV*  While  (la), 
there  are  some  observations  of  Lord  El- 
don's,  which  have  been  supposed  to  favour 

(8)  .5  Yes.  604. 

(9)  Ibid.  609. 

(10)  Ibid.  610. 

(11)  7  Vet.  16. 
(IS)  7  Vm.416. 


the  jurisdiction  contended  Ibr ;  but  they 
most  be  taken  with  reference  to  the  subject 
he  was  discussing,  and  to  the  circumstances 
of  the  case,  which  exhibit  gross  fraud  in 
the  formation  of  the  partnership,  and  there- 
fore in  the  origin  of  the  illegal  obligation, 
against  which  protection  was  sought  by 
the  bill*  In  that  case,  there  could  be  no 
doubt,  on  the  statement,  of  the  jurisdiction 
of  the  Court.  So  in  Ware  v.  Horwood{lS), 
the  facts  as  stated  (14)  amounted  to  gross 
fraud  in  the  origin  of  Uie  transaction.  .  Of 
the  general  jurisdiction  of  this  Court  there- 
fore, there  can  be  no  doubt;  and  Lord 
Eldon,  in  adverting  to  the  general  question 
of  jurisdiction,  so  far  from  asserting  it 
as  now  contended  for  by  the  plaintiffs,  re- 
fers it  to  a  case  in  which  the  legal  question 
arose  incidentally,  or  in  which  the  variety 
and  multiplicity  of  suits  which  might  be 
brought  at  law  and  equity  furnished  some 
principle  in  equity,  of  which  the  Court  will 
take  advantage,  for  the  purpose  of  deciding, 
once  for  all,  whether  th^  securities  be  valid 
or  not.  In  Hayward  v.  Dmedale  {\S\  a 
deed  was  impeached,  on  the  ground  of 
oppression,  because  it  was  executed  in 
contemplation  of  bankruptcyi  and  that  the 
sum  stated  in  it  was  not  what  was  really 
supposed  to  be  due,  but  a  sum  taken  as 
being  equal  to  what  was  due,  and  therefore 
inserted  as  a  security*  No  illegality  ap- 
peared on  the  face  of  the  deed,  and  many 
of  the  grounds  on  which  it  waa  impeached, 
were  purely  equitable.  The  demurrer, 
therefore,  was  necessarily  bad,  and  that 
case  can  have  no  application  to  the  preaeat. 
It  is  to  be  observed  also,  with  regard  to 
the  two  classes  of  cases  referred  to  on  thb 
subject,  that  aa  to  bills  to  set  aaide  annuir 
ties,  they  not  only  depend  on  facts  not  ap- 
pearing on  the  face  of  the  instrument,  but, 
except  in  those  cases  in  which  the  statute 
gives  authority  to  set  aaide  an  instrument, 
it  always  affords  a  very  inadequate  remedy, 
because  the  annuitant  may  repeat  his  action 
as  often  as  the  annuity  becomes  payable ; 
and  if  the  invalidity  of  the  annuity  be  esta- 
blished, still  the  consideration-money  would 
remain  in  hands  which  ought  not  to  retain 
it;  and  if  the  mode  in  which  courts  of 
equity  deal  with  payments  on  account  of 

(13)  14  Vet.  St. 

(14)  SMl0Vea.f09. 
(1&)  17  VM.UU 
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die  aBDuity  as  ligsinst  the  tum  paid  for  it| 
be  correct,  it  raises  a  case  of  account, 
which  a  court  of  equity  alone  can  properly 
deal  with.  It  is  hot  a  mere  declaration 
of  the  illegality  of  the  instrumenty  but  it 
involves  the  duty  of  restoring  the  parties» 
as  near  as  possible,  to  their  original  situa-. 
tion,  which  a  court  of  equity  alone  can 
effect*  So  the  cases  on  policies  of  insur* 
anoe  always  represent  transactions,  which, 
if  they  would  afford  a  defence  to  an  action, 
yet,  as  proceeding  on  mis-representation 
or  fraudulent  suppression^  clearly  give 
jurisdiction  to  courts  of  equity ;  and,  in 
these  cases  also,  the  return  of  the  premium 
would  have  to  be  arranged,  if  such  cases 
were  brought  to  a  hearing, — of  which,  how- 
ever, there  are  but  few  precedents.  In 
Jackman  v.  MiicheU(\^\  Sir  S.  Romilly 
stated,  that  there  was  no  instance  of  a  de* 
cree  for  delivering  up  a  bond,  appearing 
on  the  face  of  it  to  be  void,  and  referred 
to  the  case  of  Ryan  v.  Mackmathi}!)* 
Lord  Eldon  did  not  controvert  that  propo- 
sition, bnt  said  that  the  proposition  did  not 
srise,  the  instrument  in  that  case  not  being 
bad  on  the  face  of  it,  but  bad  only  as  it 
might  be  proved  aUiunde  to  be  so.  In 
HanmgUm  v.  Du  ChasUl,  refbrred  to  by 
Lord  Eldon  in  Bromley  v.  Holland  (IS)^ 
the  illegality  did  not  appear  on  the  bond, 
and  the  corrupt  contract  was  not  between 
the  obligor  and  obligee ;  and  on  a  motion 
for  an  injunction,  the  Lord  Chancellor  ezr 
pressed  doubts  whether  a  court  of  law 
eould  relieve.  In  Law  v.  £a»(19),  the 
Lord  Chancellor  says,  "  It  is  agreed,  that 
the  bond  is  good  at  law,  and  therefore  the 
representative  of  the  obligor  is  right  in 
coming  into  equity." 

If,  then,  there  be  no  case  in  which  this 
jurisdiction  has  been  exercised,  and  if  I 
find  Lord  Thurlow  in  the  case  referred  to 
in  Colman  v.  Sarnlf  and  the  Court  of  Ex- 
chequer in  Gray  v.  MaihiaSt  deciding 
against  it,  Lord  Alvanley  in  Bromley  v. 
HcUand^  regretting  that  the  jurisdiction 
had  been  assumed  in  the  case  of  annuities, 
and  Lord  Eldon  in  the  same  case,  directly, 
and  in  the  case  of  Ware  v.  Horwood,  in- 

(16)  IS  Ve».58o. 

(17)  SBro.  C.C.  15. 

(18)  See  note  to  Divis  v.  the  Duke  of  Mar!- 
borougfa»  t  Swaott.  158. 

{19}  Cm.  Temp.  Tslbot,  141. 


ferentially,  disclainiing  the  jurisdiction  con- 
tended for,  it  only  remains  to  be  consider- 
ed, whether  any  such  cogent  reason  exists 
in  the  present  case,  as  to  make  it  my  duty 
to  assume  the  jurisdiction,  and  so  for  the 
first  time  to  establish  a  precedent  for  it. 

Now,  I  find  no  fact  stated  in  this  bill, 
impeachinff  the  legality  of  the  instrument, 
beyond  what  appears  on  tlie  face  of  the 
instrument  itself.  If  there  should  be  a 
decree  for  the  plaintiffs,  it  would  be  merely 
to  deliver  it  up;  no  consequential  iielief, 
no  account  to  be  taken,  no  provision  msde 
for  restoring  the  parties  to  their  original 
situation.  Whether  the  defendant  proceeds 
in  the  action,  he  has  brought,  or  brings  an- 
other, the  same  questions  must  be  raised 
and  decided  at  law,  as  are  raised  by  the 
bill.  Why,  then,  should  a  court  of  equity 
in  this  case  assume  to  itself  the  decision 
of  a  mere  legal  question,  contrary  to  its 
usual  course  of  proceeding?  Would  it  do 
so  if  a  bill  were  filed  to  have  a  note  or  bill 
delivered  up,  drawn  on  an  unstamped 
paper,  or  a  wrong  stamp?  But  what  would 
be  the  consequence  of  retaining  such  a  bill? 
Unless  an  injunction  were  granted,  the 
action  would  proceed.  If  the  plkintiff  at 
law  recovered,  it  can  hardly  be  supposed 
that  this  Court  would  postpone  execution 
on  its  own  opinion  on  a  point  of  law,  af^r 
the  court  of  law  had  decided  in  fiivour  of 
the  demand.  That  a  party  has  not  cor- 
rectly availed  himself  of  a  defence  at  law, 
or  that  a  court  of  law  has  erroneously  de- 
cided a  point  of  pure  law,  is  no  ground  for 
equitable  interference ;  and  if  the  defen- 
dants at  law  obtain  a  verdict,  and  the  ille- 
gality of  the  instrument  is  thereby  esta- 
blished, the  whole  object  of  the  plaintiffs 
in  equity  will  be  obtained.  Is  it  a  case 
then  in  which  a  court  of  equity  will,  by 
injunction,  restrain  further  proceedings  in 
the  action,  and  take  to.  itself  exclusive 
jurisdiction  over  this  legal  question?  I 
apprehend,  so  far  from  it,  that  even  if  the 
Court  did  entertain  the  jurisdiction,  it 
would  be  anxious  to  put  the  case  in  such  a 
course  as  would  enable  this  Court  to  ob- 
tain the  opinion  of  a  court  of  law  on  a 
purely  l^al  question ;  and  by  permitting 
the  action  to  proceed,  it  would  afford  to 
the  parties  the  most  speedy,  cheap,  and 
satisfactory  manner  of  obtaining  a  decision 
on  that  question  at  law. 


SM 


CASES  IN  CHANCERY : 


« 
As  to  tlie  point  raised  by  the  bill,  whe- 
ther, in  the  events  which  have  happened, 
the  plaintiffs  in  equity  are  liable  to  pay  the 
5,000/.,  it  is  purely  a  question  as  to  the 
construction  of  the  instrument  itself,  which 
may  be  dealt  with  at  law  quite  as  well  as 
in  equity,  and  which  can  afford  no  ground 
for  equitable  interference.  In  the  absence, 
therefore,  of  any  decision  in  favour  of  the 
jurisdiction  contended  for  by  the  plaintiffs, 
and  with  the  authorities  against  it  to  which 
I  have  referred, — and  seeing  no  benefit 
which  can  arise  in  this  or  in  any  other 
similar  case  from  this  Court  assuming  the 
jurisdiction,  I  am  of  opinion,  that  this 
demurrer  oiiglit  to'  be  allowed.  ^ 

Demurrer  allowed. 


LANO  t.  LANG. 


v.c.    \ 

June  22.  J 

Marriage  Settlement — Construction, 

By  a  settlement  in  contemplation  of  mar'* 
riage^  made  at  the  Mauritius^  where  the  laws 
of  France  were  in  force,'  drawn  up  in  the 
French  language,  and  executed  according  to 
the  French  forrhy  it  was  agreed,  that  there 
should  be  ho  community  of  goods  between  the 
husband  and  wifo ;  and  it  was  stated  to  be 
the  intention  of  the  parties  to  marry  accord^ 
ing  to  the  laws  and  customs  of  England,  the 
benefit'  of  which  they  reserved  to  themselves 
tfie  right  to  claim.  The  husband  then  ac^ 
knowledged  the  receipt  ©/*•  4,000/.  belonging 
to  the  wife,  which  he  covenanted  to  invest  for 
her  benefit,  and  for  her  separate  use  during 
the  marriage,  either  in  land  or  in  the  French 
funds,  or  other  securities  which  the  wife  should 
approve.  The  4,000/.  was  never  paid  ta 
the  husband,  nor  did  he  invest  such  a  sum 
during  the  marriage.  His  domicile  was  in 
England: — Held,  that  upon  his  death  intes^ 
fate,  the  wife  was  entitled  to  receive  4,000/. 
out  of  his  estate,  and  also  a  distributive 
share  of  his  personal  estate  remaining  after 
payment  of  that  sum, 

Ift  November  1830,  Henry  Lang,  a 
lieutenant  in  his  Majesty's  Navy,  then  sta« 
tioned  at  the  Island  of  the  Mauritius,  in- 
termarried with  the  defendant.  Previously 
to  their  marriage,  an  agreement  was  entered 
into,  between  Lieut.  Iiang  of  the  one  part, 
and  the  defendant  of  the  other  part,  bearing 
date  the  6th  of  November  1830,  and  made 


in  the  French  language)  and  duly  executed 
according  to  the  French  laws,  which  were 
then  in  force  in  that  IsUund.  The  material 
part  of  it  was  to  the  following  purport : — 
*'  There  shall  be  no  community  of  goods 
between  the  intended  husband  and  wife, 
who  mean  to  marry  according  to  the  laws 
and  customs  of  England,  the  benefit  of 
which  they  reserve  to  themselves  the 
power  of  claiming,  when  there  shall  be  oc- 
casion for  the  exercise  of  their  rights ;  and 
consequently  they  will  neither-  of  them  be. 
responsible  for  the  debts  contracted  by 
the  other  before  or  after  the  celebration  of 
their  marriage.  The  •  property  of  the  in- 
tended wife  consists,  first,  of  her  para- 
phernalia-, furniture,  and  trinkets,  of  which 
no  statement  has  been  drawn  up,  because 
their  existence  is  proved  by  authentic 
vouchers ;  and  secondly,  of  a  sum  of  4,000/. 
sterling,  which  is  her  own  private  property 
as  accruing  Irom  her  savings  and  economy, 
and  which  she  has  delivered  to  her  intended 
husband,  who  acknowledges  the  receipt  of 
it,  and  consents  to  remain  charged  with  it 
by  the  sole  fact  of  the  celebration  of  their 
marriage. '  This  siim  shall  be  invested  by 
the  intended  husband,  either  in  lands,  or 
in  the  French  public  funds,  or  in  any  other 
securities  approved  by  the  intended  wife ; 
and,  if  on  the  day  .of  the  decease  of  the 
husband,  such  investment  should  not  have 
been  made,  it  shall  be  optional  for  the  in^ 
tended  wife  to  retake  the  said  sum  of 
4,000/.  sterling,  out  of  the  clearest  pro- 
perty of  her  husband.  An  inventory  shall 
be  made  of  all- articles  liable  to  be  con- 
sumed, which  shall  devolve  to  the  intended 
wife  during  the  marriage.  The  intended 
wife  is  authorized  to  receive  from  such 
party  as  it  may  concern,  the  interest  of  the 
said  sum  of  4,000/.  sterling,  on  her  sole, 
receipts,  and  this  to  provide  for  her  sup- 
port and  her  personal  wants.  •  Incase  the 
intended  wife  should  die  before  her  hus- 
band, and  without  leaving  any  issue  of  the 
marriage,  she  does,  by  these  presents, 
make  him  a  donation  of  the  said  sum  of 
4,000/.  sterling,  as  his  full  property.  This 
donation  shall  become  null  and  void,  in 
case  there  should  be  children  born  or  to 
be  bom  of  the  said  marriage ;  but  it  would 
resume  its  full  force  and  validity,  if  tlie 
said  children  should  die  during  their  mi- 
nority, or  even  af\er  having  attained  their 
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majority,  if  tliey  have  not  legally  disposed 
of  the  same." 

Lieut.  Lang  died  in  September  \8S2, 
intestate,  and  without  having  had  any  issue 
of  the  marriage,  and  possessed  of  const* 
derable  personal  estate ;  and  his  widow 
took  out  letters  of  administration  to  his 
eflects.  He  was,  at  the  time  of  his  mar* 
riage,  and  continued  up  to  the  time  of  his 
death,  a  subject  of,  and  domiciled  in  Eng- 
land. 

The  sum  of  4,000/.,  although  acknow- 
ledged by  the  deed  to  have  been  received 
by  the  husband,  was,  in  fact,  never  paid ; 
and  the  present  suit  was  instituted  by  the 
next-of-kin  of  Lieut.  Lang,  to  have  the 
decision  of  the  Court,  as  to  what  claim  the 
defendant  had  upon  her  late  husband's 
estate. 

Mr.  G,  Richards  and  Mr,  Freeling,  for 
the  plaintiffs. — Under  the  settlement,  the 
wife  was  to  retain  a  separate  interest  in 
the  4,000/.,  which  she  was  stated  to  have 
brought  into  settlement.  But  no  part  of 
that  sum  was  ever  paid  by  her ;  and  if 
she  had  filed  a  bill  against  her  husband, 
to  have  an  investment  made  of  it,  he  might 
have  defended  himself,  by  shewing  that  he 
had  never  received  any  of  the  money.  The 
settlement  must  be  construed,  not  by  the 
law  of  the  place  where  it  was  executed, 
but  according  to  the  English  law,  as  the 
domicile  of  the  husband  was  in  England. 

Freemouti  v.  Dcdire,  1  P.  Wms.  429. 

Robertson  on  Personal  Suocessiony  428. 
If,  however,  the  wife  is  held  entitled  to 
4,000/.  out  of  her  husband's  estate,  she  is 
entitled  to  nothing  further.  The  intention 
of  the  parties  was,  that  the  wife  should 
have  no  further  claim  on  her  husband's 
estate  beyond  this  4,000/. ;  and,  therefore, 
she  has  no  right  to  a  distributive  share  of 
his  personal  property ;  or,*  at  all  events,  if 
she  has  a  claim  to  any  such  share,-  the 
4,000/.  must  be  taken  as  part  of  that  share, 
and  will  not  be  paid  to  her  in  addition  to  it. 

Biandy  v.  Widmore,  1  P.  Wms.  824. 

Lee  V.  Coxi  8  Atk.  419. 

Oarthshore  v.  ChdUe,  10  Ves.  1 . 

Goldsmidv.  Goldnnid,  1  Swanst.  211. 

Lechmere  v.  Earl  of  Carlisle,  8  P^  Wmsi 
215. 
Mr,  Jacob  and  Mr,  Stuart ,  for  the  de- 
fendant.— In  this  settlement,  the  husband 
agrees  to  invest  and  settle  a  certain  sum. 


It  is  different  from  those  cases  in  which 
the  husband  covenants  to  provide  a  sum 
for  the  purposes  of  a  settlement,  either  in 
his  lifetime,  or  within  a  few  months  afler 
his  death.  There,  no  question  can  arise 
till  the  death  of  the  husband.  Here,  the 
husband  might  have  been  compelled  to 
fulfil  his  engagement  immediately,  and  the 
acknowledgment  in  the  deed,  that  the 
4,000/.  was  paid,  would  have  been  conclu- 
sive against  him.  It  is  expressly  stated 
in  the  settlement,  that  the  parties  reserve 
their  right  of  claiming  the  benefit  of  the 
laws  of  England,  and  the  widow  is  there- 
fore entitled,  first,  to  4,000/.  as  a  debt  due 
from  her  husband,  and  then  to  such  a  share 
of  his  estate  as  those  laws  allot  to  her. 

^  The  Vice  Chancellor. — It  appears  to 
me  quite  plain  on  the  face  of  the  instru- 
ment, that  there  is  nothing  in  the  objection 
which  Mr.  Richards  supposes  might  have 
been  made,  namely,  that  the  wife  had  not, 
in  fact,  paid  the  4,000/.  to  the  husband. 
There  was  no  deceit  or  surprise  on  him  ; 
he  acknowledges  that  he  received  the  con- 
sideration, although  he  knew,  in  fact,  it 
was  not  paid,  ne  find,  that  though  he 
did  not  receive  it,  he  goes  on  to  make  a 
stipulation ;  and  it  appears  to  me,-  that  it 
was  not  intended  by  the  parties  that  its 
validity  should  depend  on  the  previous 
fact  of  there  being  an  actual  payment. 
The  husband  consents  to  be  charged  with 
4,000/. ;  and  then  there  is  a  stipulation, 
certainly  informal  according  to  the  English 
law,  but  by  means  of  which,  we  collect 
that  the  4,000/.  was  to  be  invested  in  form 
applicable  to  the  French  law  ;  but,  if  this 
Court  had  to  execute  it,  it  would^  of  course, 
have  directed  it  to  be  invested  according 
to  the  English  law,  not  in  the  French 
funds,  but  adopting  an  investment  well 
known  to  this  Court. 

The  wife  was  to  have  a  separate  interest 
in  this  sum  during  her  life;  it  is  not  given 
her  in  th^se  words,  but  in  words  which 
shew  plainly  that  such  was  their  intention. 
There  is  then  a  provision,  that  the  fund 
shall  go  to  her  children,  in  the  event  of 
there  being  any  who  attained  twenty-one, 
or  to  their  issue  if  they  should  die  under 
that  age,  leaving  issue;  that  is,  if  the  wife 
does  not  survive.  I  only  mention  that, 
because  it  shews  there  is  not  only  a  pro- 
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vision  for  the  wife,  but  also  for  the  children 
in  a  given  event.  The  event  happened, 
in  which  it  is  provided  by  the  settlement, 
that  the  4,000/.  should  go  to  the  wife; 
and  it  appears, to  me,  that  if  the  wife  had 
filed  a  bnl  against  her  husband,  to  compel 
him  to  make  the  settlement,  the  Court 
would  have  treated  this  as  an  engagement 
by  the  husband,  to  invest  the  sum  of  4,000/. 
immediately. 

The  cases  which  have  been  cited,  of 
Blandy  v.  fVidmore  tmd  Lee  v.  Cox,  have 
no  application  to  the  subject;  because 
those  cases  only  decide,  that  where  the 
husband  has  bound  himself  to  AilBl  some 
obligation  by  pajrment  of  nv>ney,  or  doing 
an  equivalent  at  the  time  of  his  death,  (if 
it  is  within  six  months  after,  it  will  not 
make  any  difference,)  the  obligation  is 
satisfied,  if  by  dying  intestate,  he  allows 
the  law  to  confer  al>enefit  on  the  covenan- 
tee, equivalent  to  the  provision  which  he 
ooght  to  have  made  by  some  act  of  his  own. 

Tlie  effect  will  be  the  same  as  if  there 
had  been  a  covenant  with  a  trustee  to  make 
a  settlement,  and  the  husband  had  then 
died  intestate.  In  that  case,  the  trustee 
would  have  taken  from  the  assets  sufficient 
to  dfscherge  this  obligation,  and  the  wife 
would  then  have  come  in  pro  ratd  for  her 
share  of  the  clear  residue  of  the  personal 
estate.  The  widow  is  entitled  to  4,000/., 
with  interest  at  4/.  per  cent,  from  the  tes- 
tator*s  death,  and  also  to  her  distributive 
share  of  his  personal  estate  remaining  after 
payment  of  that  sum. 


V.C. 

J    1*     I,        >        KKR  V.  CUSAC. 


Practice, — Short  cause. 


Where  all  the  partiee  to  n  suilt  except  one 
defendant,  mere  desirous  of  having  a  cause 
heard  as  a  short  cause,  but  one  defendant 
objected,  the  Court  refused  to  make  an  order, 
either  that  the  cause  should  be  set  donm  as  a 
short  cause,  or  that  the  objecting  defendant 
should  shertf  cause  why  it  should  not  be  so  set 
duwn. 

The  plaintiff  and  all  the  defendants,  ex- 
cept one.  Were  desirous  of  having  this  cause 
heard  as  a  short  cause  :  one  of  the  defen- 
dants objected  to  that  proceeding. 


Mr.  GirdleHone,  on  behalf  of  tlie  plaiD- 
tiff,  asked  for  an  order,  that  the  cause 
might  be  set  down  to  be  heard  on  the  next 
day  of  short  causes  ;  or  otherwise  that  he 
might  be  at  liberty  to  serve  the  defendant 
widi  notice  of  a  motion,  to  shew  cause  why 
it  should  not  be  so  set  down.  He  cited 
Mauntfordy,  Cooper  {I). 

The  Vice  Chancellor  said,  he  could 
not  make  the  order  against  the  consent  of 
one  of  the  defendants  without  having  tlie 
nature  of  the  case  discuased  before  the 
Court,  in  order  to  enable  him  to  judge 
whether  the  cause  was  proper  to  be  heard 
as  a  short  course ;  an^  that  this  course  would 
be  so  inconvenient  that  he  must  refuse  the 
motion. 

NoU, — The  caufli  was  afterwards  beaid  si  a  tbort 
cause,  by  oontent  of  all  the  parties. 


U 


POOLE  V,  MAR^H. 


V.C. 

July 

Practice, — Demurrer — Injunction— -New 
Order —  Construction, 

A  defendant  is  at  liberty  to  file  a  denmrrfr 
any  time  within  twelve  days  from  hisappter' 
ing  to  a  bill,  altitough  the  plaintiff' luu  ob' 
tained  a  common  injunction  against  hisSf  ei 
tlie  expiration  of  eight  days^  in  consequnes 
of  his  not  having  pUadedf  answered,  or  de- 
murred  within  that  time. 

The  plaintiff  had  obtained  the  commoQ 
injunction,  the  defendant  not  having  plead- 
ed, answered,  or  demurred  within  eight 
days  afler  entering  his  appearance  to  the 
bill.  The  defendant  filed  a  demurrer, 
.within  the  twelve  days  allowed  by  the  lOtb 
order  of  1833,  but  not  till  after  the  eighth 
day,  and  afler  the  injunction  had  issued. 

Mr,  Knight  and  Mr,  G,  Richards,  mored 
to  have  the  demurrer  taken  off  the  file  for 
irregularity.  They  stated,  that  according 
to  the  usual  form  in  which  an  injunction 
was  granted,  it  was  to  remain  in  force  until 
the  defendant  "should  fully  anmer  the 
bill,"  and  the  Court  make  order  to  the 
contrary ;  and  that  it  would,  therefore, 
continue  to  operate,  even  if  the  demurrer 
were  allowed. 

(1)  lKeeD,464. 
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Mr.  Jacob  and  Mr,  JamgsJiuMelU  con- 
tra, contended,  that  if  the  demurrer  were 
allowed,  there  would  be  no  bill  before  the 
Court,  on  which  the  injunction  could  be 
supported,  and  that  the  order  which  allow- 
ed twelve  days  to  defendants  to  demur, 
could  not  be  aflected  by  the  issuing  of  a 
common  injunction. 

The  VicB  Chancbllor  held,  that  the 
defendant  was  at  liberty  to  file  a  demurrer 
any  time  within  the  twelve  days,  and  re« 
fused  the  motion,  with  costs. 


V.C..     \ 
July  8,  10.  J 


DUCKLE  0.  BAINES. 


Vendor  and  Purchaser — Contract — De^ 
fective  Title — Devise. 

A,  having  contracted  to  purchase  thefee-^ 
simpk  of  an  estate^  of  which  the  party  who 
contracted  to  sell  was  tenant  for  Ufe  only^ 
agreed  to  seU  one  moiety  to  T.  T.  paid  the 
greater  part  of  his  purchasc'-money^  and 
mude  Aif  wiU^  devising  his  real  estate  gene^ 
rally.  The .  vendor ,  having  afterwards  ac" 
quired  the  power  of  making  an  absolute  dis* 
position  oftlie  estate^  conveyed  it  to  A ;  hut 
no  conveyance  was  ever  executed  to  T : — 
Held,  tluit  T*s  int^est  in  the  estate  did  not 
pass  by  the  devise^  but  descended  to  his  heir- 
ai^lam. 

In  December  1807«  Robert  Duckle  en- 
tered into  a  written  contract  with  John 
Payne,  Eaq„  for  the  purchase  of  a  cer- 
tain freehold  estate;  and  he  entered  into 
poaaession  of  it  shortly  afterwards.  Mr. 
Payne  was  at  that  time  tenant  for  life 
only  of  th^  estate  in  question,  and  did  not 
acquire  an  absolute  power  of  disposition 
over  it  till  1816,  when  he  and  the  other 
parties  interested  therein,  joined  in  levying 
a  fine. 

In  February  1819,  he  conveyed  it  to  Ro- 
bert Duckle,  to  the  usual  uses  to  bar  dower. 

In  1808,  Robert  Duckle  had  agreed  with 
Thomas  Duckle  to  sell  him  one  moiety  of 
the  estate,  and  Thomas  accordingly  paid 
him  one-half  of  the  entire  purchase-money 
by  instalments,  the  first  of  which  was  paid 
in  1808,  and  the  last  in  1817 ;  but  this 
agreement  was  never  reduced  into  writing, 
nor  was  any  conveyance  executed  to  Tho- 


mas, nor  was  he  ever  in  possession  of  any 
part  of  the  estate,  except  as  tenant ;  but  he 
received  his  share  of  the  rents  of  the  estate. 

In  August  1813,  Thomas  Duckle  having 
then  paid  nearly  three-fourths  of  his  share 
of  the  purchase-money,  made  a  will,  by 
which  he  devised  his  real  estates  in  gene-  • 
ral  terms,  to  his  two  sons  John  and  Thomas, 
in  equal  shares  as  tenants  in  common.  He 
died  in  May  1820.  Thomas,  the  son,  de- 
vised his  half  of  the  moiety  to  Thomas 
Duckle  Baines,  charged  with  a  legac;y  of 
1,500/.  to  Ann  Duckle.  The  present  suit 
was  instituted  by  John  Duckle,  the  eldest 
son  and  heir-at-law  of  the  first-mentioned 
Thomas  Duckle,  against  T.  D.  Baines  and 
Ann  Duckle,  insisting  that  Thomas  Duckle 
the  elder  had  no  devisable  interest  in  the 
e8tate(l);  and  praying,  that  Robert  Duc- 
kle might  be  declared  a  trustee  for  the 
plaintiff  as  to  one  moiety  of  the  estate,  and 
might  be  directed  to  convey  the  same  to 
him,  or  as  he  should  appoint.  Robert 
Duckle,  by  his  answer,  admitted  the  con- 
tract with  Thomas,  and  submitted  to  act 
as  the  Court  should  direct. 

Mr.  Knightt  Mr.  IVigram^  and  Mr. 
Jeremy,  for  the  plaintiff. — Thomas  Duckle 
made  his  will  in  1813,  but  the  interest 
which  the  vendor  had  at  that  time  in  the 
estate  in  question,  was  limited,  and  he  did 
not  acquire  the  power  of  disposing  of  it 
absolutely  till  1816.  Before  that  time,  he 
could  not  himself  have  devised  it.  At  the 
time,  therefore,  of  the  execution  of  the 
will,  the  testator  had  no  such  power  of  de- 
vising this  property,  as  he  assumed  to 
exercise ;  and  the  estate  which  the  vendor 
was  afterwairds  enabled  to  convey,  must  be 
taken  to  have  devolved  upon  testator's 
heir-at-law.  But  if  the  will  could  be  held 
to  have  operated  originally  on  this  estate, 
the  conveyance  to  Robert  Duckle,  in  181i>, 
made  such  an  alteration  in  the  position  of 
the  legal  estate,  that  the  devise  would  be 
thereby  revoked. 

Mr.  Wakefield  and  Mr.  GirdUstonCf  con- 
tra.— There  is  a  great  difference  between 
a  defect  in  contract,  and  a  defect  in  title* 

(1)  Tb«  pIsiDltff  also  claimed  uader  a  codicil 
executed  by  Tbomaa  Duckle,  the  elder,  a  abort  time 
ooly  before  hia  death.  But  the  Talidity  of  that  in- 
atrument  being  impeached,  on  the  ground,  that  Uie 
teatator  waa  then  in  a  atate  of  imbecility,  the  plain- 
ttff  aet  up  a  claim  aa  heir-at-law. 
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Where  the  contract  is  valid,  the  purchase- 
money  immediately  becomes  the  personal 
estate  of  the  vendor,  and  the  purchaser 
acquires  an  equitable  interest  in  the  estate 
as  real  estate — Broome  v.  Monck  (2).  It 
is  not  necessary  that  a  party  who  contracts 
to  sell,  should  have  the  estate  which  is  the 
subject  of  the  contract ;  but  it  is  sufficient 
if  he  acquires  a  title  any  time  before  the 
final  decree. 

Boehm  v.  Wood,  1  Jac.  &  Walk.  421. 
Paicn  V.  Rogers,  6  Mad.  256. 
Seton  on  Decrees,  211. 

The  agreement  which  Robert  Duckle 
entered  into  with  Mr.  Payne,  was  perfectly 
valid,  and  gave  him  an  interest  in  the  es- 
tate, which  he  could  sell  or  devise  to  any 
other  person.  He  agreed  to  sell  one  moiety 
to  Thomas,  who  paid  a  great  part  of  the 
purchase-money  before  he  executed  his 
will ;  and  Thomas  thus  acquired  the  same 
interest  in  the  estate,  and  the  same  power 
of  disposition  over  it,  which  Robert  pos- 
sessed. The  conveyance  from  Mr.  Payne 
to  Robert,  would  not  revoke  the  will  of 
Thomas  Duckle.  Previously  to  that  con- 
veyance, Mr.  Payne  was  a  trustee  for  him ; 
afterwards  the  property  was  conveyed  to 
Robert,  subject  to  the  same  trust;  but 
the  interest  of  the  testator  remained  un- 
changed. 

Mr,  James  RusseU,  for  Thomas  Duckle 
Baines. 

Mr,  Knight,  in  reply. 

The  Vice  Chancellor. — The  question 
is,  whether  a  party  who  contracts  to  buy, 
can  be  said  to  have  a  power  of  devising  an 
estate,  which  the  party  who  contracted  to 
sell  had  not  in  himself.  A  party  buying 
cannot  take  a  greater  estate  than  the  party 
selling  has  to  give.  It  seems  to  me,  that 
if  it  is  conceded,  that  Payne  himself  could 
not  have  devised  this  estate,  then  they  who 
contracted  to  purchase  it  from  him  could 
not  devise  it.  There  can  be  jio  reason  why 
the  conveyance  was  not  made  before  1819, 
except  that,  until  that  time,  the  vendor  had 
no  title. 

I  must  declare,  that  Robert  Duckle  is  a 
trustee  for  the  plaintiff,  and  direct  him  to 
convey  the  estate  accordingly. 

(«)  10  Ves.  597. 


SMITH  V.  OUVER. 


Practice. — \Hh  Order — Bill,  Dismissal 
of. 

The  1 7  th  order  applies,  to  those  cases  only 
in  which  the  plaintiff  requires  a  commission  to 
examine  witnesses;  and^  therefore,  where  a 
plaintiff  who  does  not  require  a  conmussionf 
files  a  replication,  but  omits  to  serve  a  suin 
poena  to  rejoin,  the  defendant  is  not  at 
Uberty  to  move  to  dismiss  under  the  17 th 
order,  but  must  proceed  according  to  the  old 
practice. 

The  defendants  in  this  suit  put  in  their 
answer,  on  the  28th  of  January  1837,  and 
on  the  2nd  of  May,  the  plaintiff  61ed  a 
replication,  but  did  not  serve  any  sobpoena 
to  rejoin,  and  no  further  step  was  taken 
in  the  suit.  On  the  25th  of  May,  the  de« 
fendant  served  notice  of  a  motion  to  dis* 
miss  for  want  of  prosecution.  The  motion 
was  heard  before  the  Vice  Chancellor,  on 
the  2nd  of  June,  when  it  was  refused,  with 
costs. 

The  defendants  appealed  from  His  Ho* 
nour*s  decision. 

Mr,  Wigram  and  Mr,  Bazalgette,  in 
support  of  the  motion,  contended,  that 
under  the  words  of  the  17  th  order,  if  the 
plaintiff  filed  a  replication,  it  was  impera- 
tive on  him  to  serve  a  subpoena  to  rejoin 
yithin  three  weeks,  whether  he  wanted  a 
commission  or  not ;  and  that  as  he  had  in 
this  case  made  default  respecting  chat  which 
was  required  by  the  order,  the  defendant 
was  at  liberty  to  move  to  dismiss. 

The  following  ca^s  were  referred  to : 
Anonymous,  5  Sim.  497 ;  s.  c.  nomine 
Ward  V.  Swift,  S  Law  J.  Rep.  (m.s.) 
Chanc.  240. 
Carden  v.  Manning,  1  Keen,  380. 
White  V.  Smiih,  ibid.  $Sl  ;  s.  c  ante, 
p7  83. 

Mr,  Jacob  and  Mr,  P,  Whiie,  appeared 
to  oppose  the  motion,  but  were  not  called 
on. 

The  Lord  Chancellor. — It  is  above  a 
year  since  a  construction  has  been  put  on 
this  order  by  the  Court ;  and  whether  that 
construction  is  right  or  wrong,  nothing  can 
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he  more  inconvenient  than  that  the  prac- 
tice should  be  varied,  I  do'  not,  in  the 
least,  depart  from  the  opinion  which  the 
Court  has  before  expressed,  that  this  17  th 
order  does  not  apply  to  cases  where  the 
plaintiff*  does  not  want  a  commission.  I 
think  it  is  perfectly  optional  with  the  de- 
fendant to  serve  the  subpoena  to  rejoin  or 
not,  unless  he  wants  a  commission.  It  is 
the  construction  put  on  the  order  by  both 
branches  of  the  Court,  and  this  motion 
roust  be  refused,  with  costs. 


DAKIN  0.  NICHOLSOK. 


v.c.    \ 

June  16.  J 

Will — Legacy^  Constrvelion* 

Persatud  property  was  bequeathed  to  trus- 
tees m  trust  for  A,  for  life^  and  if  she  ihould 
have  children  that  survived  her,  then  ai  her 
death  for  her  children  equally;  6iil,  {f  she 
should  have  "  no  heirs"  the  trust  fund  was 
then  bequeathed  to  Bf  who  was  A*s  mother^ 
and  **  her  heirs :" — HeU^  that  upon  the  death 
of  A,  without  having  ever  had  any  issue f  the 
gift  over  took  effect,  and  that  B,  and  all  her 
children  other  than  A,  became  entitled  to  the 
fund  as  joint  tenants, 

.Frances  Orr,  by  her  will,  dated  the  21st 
of  December  1800,  gave  all  her  personal 
estate  to  trustees,  upon  trust,  for  Mary 
Anderson,  for  her  life ;  and  the  testatrix 
then  continued,  "  If  the  said  Mary  Ander- 
son should  marry  and  have  children  that 
survive  her,  I  will  that  my  aforesaid  pro- 
perty devolve  at  her  decease  to  her  child 
or  children  equally  ;  if  the  said  Mary  An- 
derson should  have  no  heirs,  1  then  give 
and  bequeath  to  my  sister  Sarah  Anderson, 
and  her  heirst  all  my  property  vested  upon 
trust  with  the  said  (trustees).'' 

The  testatrix  died  shortly  afterwards, 
and  Mary  Anderson  died  in  May  1836, 
without  ever  having  had  any  issue. 

l*he  suit  was  instituted  to  obtain  the 
judgment  of  the  Court,  as  to  the  interest 
which  Sarah  AndersoQ  took  under  this  will. 

Mr,  Knight  and  Mr.^  Rogers  for  the 
plaintiffs,  who  claimed  under  a  will  of 
Sarah  Anderson,  contended,  that  the  wordsj 
**  should  have  no  heirs,^  must  be  taken  to 
refer  to  the  failure  of  such  persons  as  were 
before  named,  aisi  the  parties  who  were  to 
New  Series,  VT.— Chang. 


take  the  fund,  namely,  the  children  of 
Mary ;  and,  as  the  event  thus  referred  to 
had  happened,  therefore  Sarah  Anderson 
became  entitled  to  the  fund  absolutely. 
Morse  v.  Lord  Ormonde,  5  Mad.  115 ; 

s.  c.  1  Russ.  382 ;  4  Law  J.  Rep. 

Chanc.  158. 
Murray  v.  Addenbrook,  4  'Russ.  407 r 

s.  c.  8  Law  J.  Rep.  Chanc.  79. 
Mr.  Jacob,  for  the  family  of  one  of  the 
daughters  of  Sarah  Anderson,  who  claimed 
in  opposition  to  her  will,  insisted  that  the 
word  "  heirs"  must  be  taken  to  have  the 
same  signiffcation  in  the  limitation  to  Sarah 
and  her  heirs,  as  the  same  words  received 
in  the  former  part  of  the  will ;  and  that, 
therefore,  the  children  of  Sarah  were  en- 
titled to  share  the  fund  with  her. 

Mr,  Simons  appeared  for  the  executor 
of  Frances  Orr. 

• 

The  Vice  Chancellor  decidedt  that 
under  the  will  of  Frances  Orr,  as  Mary 
Anderson  had  died  without  children,  Sarah 
Anderson  and  all  her  children,  other  than 
Mary,  were  entitled  to  the  fund  in  equal 
shares  as  joint  tenants;  and  a  reference 
was  ordered  to  inquire  what  children  there 
were  of  Sarah  Anderson. 


OODSON  V,  COOK. 


V.C.      \ 
June  23.  / 

Practice, — Taking  InU  pro  confesso — 
4  ^^  5  miL  4.  c.  82. 

Where  a  defendant,  resident  abroad,  had 
been  served  with  a  subpoena  to  appear,  and 
an  appearance  had  been  entered  for  him 
under  the^S^b  Will,  4.  c.  82,  and  no  answer 
had  been  put  in: — Held,  that  the  plakktiff 
was  at  liberty  to  take  the  bill  pro  confesso 
in  the  usueU  course  of  the  court,  without 
giving  notice  to  the  defendant  persomMy,  of 
any  application  for  process,  after  tie  sub* 
poena  had  issued. 

The  defendant  in  this  suit  was  residing 
abroad  (in  Belgiuin),^  ^nd  the  subpoena  to 
appear  and  answer  had  been  served  lipon 
him  there,  under  the  4  &  5  Will.  4.  c.-82. 
The  defendant  did  not  appear  to  the  bill, 
and  an  appearance  was  entered  for  him 
under  the  same  act ;  and,  as  he  did  not 
put  in  an  answer,  or  take  any  other  step 
\n  the  cause,  the  plaintiff*  had  proceeded 
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to  uko  ih«  bill  pro  con/tsiOi  in  the  uftual 
eourM  of  the  Court.  The  registriiy,  on 
being  ai>t)lM  to  td  draw  up  th6  decree,  ob- 
jected to  do  BO,  on  the  gtoond,  that  notice 
of  every  application  for  ptroeesft  after  the 
•ubpcDna  had  issued,  ought  to  have  been 
served  on  the  defendant  personally. 

Mr,  Jatoh  and  Mr*  Keene  now  moved, 
on  behalf  of  the  plaintiff,  that  the  regis- 
trar might  be  directed  lo  draw  up  the 
decree  (1)« 

The  Victc  CHANCBLioa  held,  that  the 
plaintiff  was  right  in  pr6ceedinff  in  the 
tame  manner  as  if  the  subpoena  had  beeii 
served  within  the  jurisdiction  of  the  Court, 
and  made  the  order  as  moved. 


V.C.     \ 

J    1      <»5      I         BBNNETT  V.  WOOD. 

Cotts-'Iniestate^s  Estate^Next-of^kin. 

In  a  tuUfar  ike  admmittrmlion  of  an  tfi« 
U»taUt*8  eitaUf  certain  perfons,  not  parlies  to 
the  suUt  had  proved  themtehet  to  be  next'of* 
km  m  the  Maitet^i  office : — Held,  that  the 
costs- incurred  by  them  in  so  doimg  mast  be 
paid  out  of  the  intestate* s  estate* 

This  was  a  suit  for  tlie  administration 
of  an  intestate's  estate,  instituted  by  some 
of  the  next-of-kin  against  the  administra- 
tor. Several  persons,  not  parties  to  the 
suit,  had  gone  in  under  the  decree  before 
the  Master,  and  proved  themselves  to  be 
next-of-kin. 

My,  Jacob  now  moved,  on  their  behalf, 
that  ihe  costs  incurred  by  them  in  going 
before  the  Master  might  be  paid  out  &[ 
the  intestate's  estate ;  and  contended,  that 
if  those  persons  had  been  made  parties  by 
a  supplemental  bill,  which  ought  in  strict- 
ness to  have  been  done,  their  costs  would 
have  been  paid  out  of  tlie  estate  equally 
with  the  plaintiffs'  costs. 
.  Mr,  Barber  and  Mr.  Eade,  for  the  plain- 
^XSot  insisted,  on  the  authority  of  fVake  v. 
Waite(i)t  that  the  general  rule  was.  "that 
creditors  and  next^f-kin  going  in  before 
the  Master  to  establish  their  claim  as  such, 
pay  the  expenses  of  so  doing." 

<1)  $••  the  last  cltuse  of  the  1st  section  of  the 
4&5WHt.  4.  ^.8f. 
^)6M|mL110. 


The  Vice  Chancslloe  said,  that  the 
estate  could  not  be  administered  without 
aaoertainingWhethenextH>f^ kin  were;  and 
that,  if  there  was  uncertainty  about  it,  it 
was  created  by  the  intestate  himself;  and 
that)  therefore,  the  costs  incurred  in  re- 
movmg  that  uncertainty  ought  to  be  paid 
out  of  his  estate. 


"--■■ 


DBNTS  P.  SHUCKBUaCH. 


v.c. 

March  8, 15. 

L.C. 

June  23 ; 

July  6, 7,  29. 

Practice, — Plea, 

A  defendant  to  all  the  relief  and  discovery 
of  a  biU,  except  so  much  as  sought  a  dieeo" 
very  of  an  alleged  promise,  which  constiMcd 
the  whole  equity,  pleaded  in  bar,  that  no 
such  promise  had  been  made;  and^  by  an 
answer  accompanying  the  plea,  again  denied 
the  promise  :'^Held  informal,  because  the 
plea  traversed  an  allegation^  which,  being 
excepted  by  the  plea,  was  no  longer  to  be 
found  in  the  bill. 

if  hen  a  bill  alleges  a  fact,  and  alleges 
other  circumstances  calculated  and  tenmng 
to  prove  that  fact,  the  defendant  cannot  plead 
the  negative  of  the  fact  without  denying  the 
statements  and  allegations  in  the  hUl  winch 
have  a  tendency  to  prove  it. 

This  stnt  was  instituted  by  Sir  Ge<n^ 
William  Denys,  Bart.,  against  Sir  Francis 
Shuckburgh,  Bart,  and  &dy  Shnckburgh, 
and  other  defendants.  From  the  allega- 
tions in  the  bill  it  appeared,  that  Li^y 
Charlotte  Denys  was  empowered,  imdeif 
the  will  of  her  late  husband,  to  appoint 
certain  property,  in  which  she  was  inter- 
ested for  her  life,  between  her  two  only  sur- 
viving children,  the  plaintiff  and  Lady 
Shuckburgh,  for  their  lives,  and  afVer  their 
deaths  among  their  children. 

In  February  18S2,  Lady  C.  Denys  made 
a  will,  by  which,  and  by  the  will  of  her 
father,  the  plaintiff  was  to  take  an  interest 
in  certain  property,  of  the  annual  value  of 
about  1 ,350^.  Under  the  same  instruments^ 
Lady  Shuckburgh  was  to  take  an  interest 
in  property  of  the  annual  value  of  about 
6,600/.,  independently  of  jewels  and  other 
personal  chattels  of  great  value. 
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In  1333i  the  tetUtrix  became  desirous 
of  making  aome  furiher  proviiion  for  die 
plainiifi^  in  consequence  of  aome  metpbera 
of  tbe  family!  from  whom  the  plaintiiT  had 
expected  to  derive  a  considerable  property^ 
having  died  wikhoui  fulfilling  those  expec- 
tations ;  and  on  the  find  of  August  1838t 
and  without  the  knowledge  of  Lady  Shuck- 
burgh,  she  executed  a  codicil,  by  which 
she  gave  to  the  plaintiff  for  his  life,  the 
interest  and  dividends  of  10,000/.,  3^  per 
cent,  bank  annuities,  then  standing  in  her 
name ;  and  after  his  death,  she  gave  the 
principal  sum  for  the  benefit  of  his  chiU 
dren. 

On  the  12th  of  March  1834,  she  exe^ 
cuted  another  codicil^  by  which  she  revok- 
ed the  last-mentioned  bequest  to  the  chil- 
dren of  the  plaintiff,  and  left  the  stock 
(subject  to  the  life  interest  of  the  plaintiff) 
to  fall  into  the  residue  for  the  benefit  of 
Lady  Shuckburgh's  ihmily* 

On  the  S9th  of  March  1 834,  she  exe<- 
cuted  another  codicil,  revoking  the  bequest 
to  the  plaintiff,  but  directing  her  executors 
to  apply  3,600/,,  to  be  raised  out  of  the 
10,000/.  stock,  in  the  re-purchase  of  two 
annuities  which  had  been  granted  by  the 
{ilaiiitiff. 

By  another  codicil,  of  the  14th  of  April 
1835»  she  revoked  this  bequest  alsp,  and 
gave  the  whole  of  the  stock  to  Lady 
Shuckburgh. 

The  testatrix  died  in  November  fol- 
lowing. 

The  plaintiff  had  resided,  since  1 832,  in 
France;  Lady  Shuckburgh  had  resided^ 
since  her  marriage,  with  Lady  C  DenySi 
and,  as  the  bill  alleged,  had  acquired  con- 
siderable influence  and  controul  over  her. 

The  bill  then  contuned  an  allegationi 
that  Lady  C.  Denys  was  extremely  uawill^ 
ing  to  execute  the  codicils  of  the  12th  and 
29th  of  March  1834,  and  of  the  14th  of 
April  1833  respectively;  "and  that,  in 
order  to  induce  her  so  to  do.  Lady  S.,  pre- 
viously to  the  execution  of  the  same  in- 
struments respectively,  and  in  particular, 
previously  to  the  execution  of  the  codicils 
of  the  29th  of  March  1834,  and  the  14tb 
of  April  1835,  from  time  to  time  repre- 
sented to  Lady  C.  Denys,  that  she.  Lady 
S.,  had  always  intended,  out  of  the  benefits 
which  she  was  to  derive  under  the  will 
and  codicils  of  Lady  C.  Denys,  to  make 


som6  considerable  provision  for  Uie  plain- 
tiff and  hia  &mDy ;  and  before  the  execu- 
tion of  the  codicil  of  the  i4lli  of  April 
1836,  she.  Lady  S.,  expressly  and  in  terms 
promised  Lady  C.  Denys,  that  if  she  would, 
as  she.  Lady  S.»  desired,  execute  the  last- 
mentioned  eodicil,  she  would  apply  the 
10,000/.  stock  for  the  benefit  of  the  plain- 
tiff and  his  children,  according  to  the  pro- 
visions of  the  paper-writing  of  the  2nd  of 
August  1 833 ;  that  Lady  C.  Denys  be- 
lieved sueh  representations  and  promises  of 
Lady  S. ;  and  that  aAie  executed  the  paper« 
writing  of  the  12th  of  Mardi  1834,  and 
also  both  the  codicils  of  the  i9th  of  March 
1834,  and  the  14th  of  April  1883,  and 
particularly  the  last-mentioned  codicil,  in 
reliance  on  the  truth  of  such  represen- 
tations, and  on  the  faith  of  the  said  pro- 
mises.'* This  was  repeated  afterwaras  in 
the  charging  part  of  the  bill,  almost  in  tfaa 
same  terms. 

The  bill  staled  many  ehrcumstances  for 
the  purpose  of  esteUishing  the  great  influ- 
ence which  liady  6.  had  obtained  over  the 
testatrix}  and  aJso  the  great  kindness  and 
affection  which  the  testatrix  felt  towards 
the  plaintiff,  in  order  to  shew  the  great 
probability  of  the'  testatrix  not  havmg  re- 
voked the  previous  disposition  made  in  his 
fiivouri  without  providing  some  means  by 
which  he  might  derive  some  benefit  firom 
the  gift. 

The  bill  also  eharged^^^  that  the  state  of 
mind  of  Lady  C.  Denys,  and  tiie  influence 
which  Lady  8.  had  acqotreck;  over  her, 
operated  as  a  principal  inducement  with 
JjaAy  S.  to  attempt  to  proesve  the  execu- 
tion of  the  codicil  of  the  12th  of  Marcb 
1834,  and  of  the  codicils  of  the  29th  of 
Mar(^  1834,  and  the  Utfa  of  April  1835, 
by  means  of  the  aforesaid  representations 
and  promises;  and  that  Lady  S.  some- 
times used  her  aforesaid  influence  and 
controtil  over  Lady  C.  Denys  as  a  preli- 
minary step  to  the  introduction  of  the  said 
representations  and  promise,  and  some* 
times  as  a  mode  of  giving  force  and  effect 
to  the  same  with  the  s«d  Lady  C.  Denvs; 
and  that  the  circumstances  herein  statea  as 
proving  or  tending  to  prove  the  state  of 
mind  of  Lady  €.  Denys,  and  the  influence 
exercised  over  her  by  Lady  S.,  fi»rmed  a 
material  link  in  the  evidence  by  which  the 
plaintiff  was  able  to  prove  the  said  repre- 
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sentations  and  promises  to  have  been 
made."  It  also  charged,  that  the  last' 
codicil  originated  with,  and  was  made  at 
the  suggestion  and  from  the  instructions 
of,  Lady  S. ;  and  that  Lady  C.  Denys  was, 
at  the  time  it  was  executed,  suffering  from 
an  attack  of  paralysis,  and  was  not  in  a  fit 
state  of  mind,  either  to  give  directions  for 
a  will,  or  understand  or  execute  one. 

The  charges  in  the  bill  were,  nearly  all 
of  them,  introduced  by  the  words — "And 
as  further  evidence  of  the  matters  aforesttid, 
your  orator  charges,"  &c. 

The  bill  prayed,  that  it  might  be  de* 
clared  that  the  said  sum  of  10,000/.  stock, 
and  the  dividends  and  annual  produce 
thereof,  as  from  the  death  of  Lady  C. 
Denys  were  subject  to  a  trust,  correspond- 
ing with  the  directions  and  provisions  of 
the  codicil  of  the  2nd  of  August  1833; 
and  that  Sir  Francis  and  Lady  S.  (into 
whose  names  the  stock  had  been  tranferred) 
might  be  decreed  to  account  for  the 
dividends  from  the  death  of  Lady  C. 
Denys ;  or  otherwise  that  the  rights  of  the 
plaintiff  in  the  said  sum  might  be  declared. 
It  was  not  prayed  that  any  of  the  codicils 
might  be  set  aside. 

I'o  this  bill  Sir  Francis  and  Lady  S.  put 
in  a  plea,  "  as  to  all  the  discovery  and  relief 
sought  from  or  prayed  against  them  or 
either  of  them,  other  than  and  except  so 
much  of  the  said  bill  as  seeks  a  discovery 
from  these  defendants,  whether*' — [they 
here  enumerated  as  exceptions  the  inter- 
rogatories as  to  any  promise  having  been 
made,  an4  the  interrogatories  which  were 
founded  on  the  allegations  and  charges, 
which  are  before  set  out  at  length,  and  on 
the  charges  connected  with  the  allegation 
which  is  first  set  out,  relating  to  the 
alleged  promise.]  They  then,  by  way 
of  plea,  denied,  that  "before  the  execution 
of  the  codicil  of  the  14th  of  April  1835, 
or  at  any  time,  she.  Lady  Shuckburgh, 
expressly  and  in  terms,  or  in  any  manner, 
promised,  represented,  or  stated  to  Lady 
C.  Denys,  that  if  she  would  execute  the 
said  last-mentioned  codicil,  she,  Lady  S., 
would  apply  the  said  sum  of  10,000/. 
stock,  or  any  part  thereof,  for  the  benefit 
of,  or  hold  the  same,  or  any  part  thereof, 
upon  trust  for  the  plaintiff  and  his  children, 
or  any  or  either  of  them,  according  to  the 
provisions  of  the  paper- writing  of  the  2nd 


of  August  1833,  or  according  to  any  other 
provisions,  or  in  any  other  manner  ;"  and 
they  then  denied,  by  way  of  answer,  the 
interrogatories  which  weie  excepted  out  of 
the  plea. 

Tlie  plea  was  argued  before  the  Vice 
Chancellor,  on  the  8th  of  March,  by — 

Mr.  Jacob  and  Mr.  G.  Riekardtf  in  sup- 
port of  the  plea,  and  by — 

Mr.  Wigram  and  Mr.  Loftut  Wigram, 
contrd. 

March  1 5. — ^The  Vicb  Chancellor. — 
I  have  read  over  the  whole  of  this  bill, 
and  my  opinion  is,  the  plea  is  perfectly 
good.  It  appears  to  me,  there  is  no  one 
point  whatever,  by  means  of  which  any 
relief  can  be  had  in  equity,  except  by 
means  of  the  point  which  consists  of  the 
averment  of  the  fact  of  the  promise  that 
was  given;  and  it  appears  to  me;  therefore, 
the  denial,  by  the  plea,  of  that  oromise, 
does  effectually  displace  the  plaintifrs 
equity. 

Now,  I  am  also  of  opinion,  that  the 
mode  in  which  the  plea  is  drawn  is  right, 
because  the  plea  does  not  profess  to  be  a 
plea  to  the  whole  bill,  and  so  answer  some- 
thing which  in  terms  it  professes  to  cover; 
but  it  is  a  plea  to  all  the  Inll,  save  and 
except  so  much  of  the  bill  as  in  effect, 
without  going  through  every  interrogatory 
which  it  professedly  names,  relates  to  the 
promise :  that  is  the  substance  of  the  plea. 

Now,  it  appears  to  me,  notwithstanding 
the  position  that  appears  in  tlie  printed 
case  of  Thrihg  v.  Edgar  {I),  the  plea  is 
right  in  so  doine,  because  the  plea  is  to  be 
supported  by  &e  answer,  and  ought  to 
deny  those  parts  which  are  not  covered  by 
the  answer,  and  then  leave  open  to  be  met 
by  answer  those  pwsages  which  ought  to 
be  BO  met,  in  order  to  support  the  plea. 
And  it  appears  to  me,  with  reference  to  the 
particular  passage  about  books,  papers, 
and  writings,  that  the  passage  itself  is  lia- 
ble to  the  observations  made  by  Sir  John 
Leach,  in  the  case  o£Thringy.  Edgar,  and 
the  other  case,  in  which  he  gives  nis  own 
written  account  of  the  judgment;  and  it 
appears  to  me,  that  what  is  stated  in  the 
bill,  with  respect  to  books,  papers,  and 
writings,  is  not  so  stated  as  to  lead  one  to 

(1)  f  8.  &  S.  274 }  I.  c.  4  Liw  J.  Rep.  Ckme.  75. 
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suppose  a  dicioovery  of  the  books,  papers, 
and  writings  would  tend  to  support  the 
only  point  on  which  the  equity  stands — 
namely,  the  promise.  It  appears  to  me, 
if  it  goes  to  anything,  it  goes  to  collateral 
circumstances,  and,  at  any  rate,  if  it  had 
been  made  out  that  the  discovery  of  the 
books,  papers,  and  writings  would  tend  to 
shew  the  fact,  that  the  promise  was  given, 
that  should  have  been  expressly  averred, 
and  it  is  not.  My  opinion  therefore  is,  that 
the  plea  is  good  in  substance  and  in  point 
of  form,  and  must  therefore  be  allowed, 
and  in  the  usual  manner. 

The  plaintiflP  appealed  from  this  deci- 
sion ;  and  the  plea  was  argued  before  the 
Lord  Chancellor  on  the  Sdrd  of  June. 

Mrl  Wigram  and  Mr,  Loftus  Wigram^  for 

the  plaintiff. — The  power  of  the  Court  to 

interfere  in  such  a  case  as  this,  if  the  alle- 

'  gations  of  the  bill  were  proved,  is  clearly 

shewn  by— 

Ckamherknn  v.  Agar^  %  Ves.  &  Bea. 
ie59,  and 

Podmore  v.  Gunning,  5  Sim.  485 ;  s.  c. 
5  Law  J.  Rep.  (n.s.)  Chanc.  266. 
The  judgment  of  the  Vice  Chancellor  pro- 
ceeded on  the  ground,  that  as  the  promise 
was  denied  by  the  plea,  the  plaintiff's  only 
equity  was  thereby  destroyed.  But  the 
promise  is  denied  by  the  answer  as  well  as 
by  the  plea,  and  the  plea  is  therefore  bad  in 
form,  out  whether  the  defendant  makes  a 
defence  by  plea  or  by  answer,  the  plaintiff 
is  entitled  to  discovery,  in  aid  of  the  relief 
he  asks.  This  bill  contains  numerous 
charges,  which  tend  to  substantiate  the 
plaintifiTs  claim,  and  to  which  the  plea 
does  not  apply ;  and  which  are  stated  to  be 
in  evidence  of  the  facts  alleged  by  the  bill. 
Thus  the  plea,  by  its  form,  admits,  that 
the  defendants  have  *'  books  and  papers," 
&c.  in  their  possession,  which  would  shew 
the  truth  of  the  allegations  of  the  bill. 

Tkring  v.  Edgar,  2  Sim.  &  Stu.  274  ; 
s.  c.  4  Law  J.  Rep.  Chanc.  75. 

Janes  v.  Davis,  16  Yes.  262. 

Roche  V.  Morgelly  2  Sch.  &  Lef.  721. 

Crmo  V.  Tyrell,  ft  Mad.  397. 

Arnold  V.  Heafard,  M'Clel.  &  You.  S80. 

Hardman  v.  Elkmes,  5  Sim.  640 ;  s.  c. 
2  Myl.  &  K.  745 ;  3  Law  J.  Rep. 
(m.s.)  Chanc.  T4  ;  4  ibid.  181. 


Emerson  v.  Hdrland,  3  Sim.  490 ;  s.  c. 
8  Bli.  N.R.  62. 

Hindman  v.  Tayhr,  2  Bro.  C.C.  7. 

Evans  v.  Harris,  2  Ves.  &  Bea.  36  h 
A  third  objection  to  the  plea  is,  that  it  only 
denies  the  promise  as  to  the  principal  sum 
of  10,000/.,  and  not  as  to  the  income  aris- 
ing from  it, 

Mr,  Jacob  and  Mr.  G.  Richards,  in  sup- 
port of  the  plea. — It  is  objected,  that  the 
plea  and  answer  are  to  the  same  matter,  and 
that  the  plea  is  therefore  bad.  The  plea 
might  have  been  made  more  extensive,  and 
the  defendants  may  have  answered  more 
than  they  were  obliged  to  do,  but  every 
thing  that  is  answered  is  excepted  out  of 
the  plea.  In  The  Mayor  of  Dartmouth  v. 
SeaU  (2),  Lord  Eldon  allowed  a  demurrer 
to  part  only  of  the  bill,  though  it  was 
equally  aj^licable  to  the  whole:  and  al- 
though such  a  demurrier  would  now  be 
overruled,  as  an  evasion  of  the  order  whieh 
limits  the  time  for  demurring  alone  to  twelve 
days,  still  the  principle  of  that  decision 
applies  to  this  plea.  Lord  Redesdale  lays 
down  the  rule,  that  "  to  a  bill  to  impeach 
a  decree  on  the  ground  of  fraud,  the  de- 
cree may  be  pleaded  in  bar  of  the  suit, 
with  averments  negativing  the  charges  of 
fraud,  supported  by  an  answer  fully  deny- 
ing them."  Here  the  plea  contains  a  ge- 
neral denial  of  a  promise,  and  the  answer 
negatives  in  dc;|ail  the  interrogatories  re- 
specting such  alleged  promise,  which  in- 
terrogatories were  duly  excepted  out  of 
the  plea — Bay  ley  v.  Adams  (3),  All  the 
facts  which  are  charged,  are  alleged  in  the 
bill  to  be  matters  of  evidence,  but  the 
charge  is  worth  nothing  in  itself.  The 
charges,  which  a  defendant,  who  puts  in  a 
negative  plea,  is  bound  to  answer,  are  those 
which  have  a  direct  bearing  on  the  matter 
pleaded,  and  not  merely  those  which  may 
by  possibility  happen  to  be  material.  In 
aU'the  cases  cited  on  the  other  side,  the 
charges  which  the  Court  held  ought  to 
have  been  answered,  were  evidently  mate- 
rial. A  court  of  equity  is  always  unwilling 
to  open  a  settled  account,  except  in  cases 
offraud— Z)r«»  V.  Power  (4);  but  if  the 
principle  contended  for  by  the  other  side, 
were  established,  and  a  bill  for  such  an  ob- 

(S)  1  Cox,  416. 
(S)  6  Vet.  595. 

(4)  1  Scb.&Lef.  192. 
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ject  states  that  the  defendant  pretends  a 
settled  account,  and  then  charges  that  such 
account  was  erroneous,  and  that  it  would 
appear,  **  if  it  were  set  forth  as  it  ought  to 
be;"  if  the  defendant  is  bound  to  set  forth 
every  item,  a  plea  of  a  settled  account  caa 
never  be  made  use  of.  fVatkms  v.  SUme{5  ) 
contained  the  usual  general  charge  of  deeds 
and  documents,  from  which  the  truth  of 
the  matters  would,  appear,  and  yet  the 
Court  considered  that  a  negative  plea 
might  be  put  in  to  such  a  bill,  and  gave 
leave  to  amend  the  plea — M'Gregor  v.  the 
East  India  Company  (6).  As  to  the  third 
objection,  the  denial  of  a  promise  to  apply 
any  part  of  the  legacy  for  the  benefit  of 
the  plaintiff,  must  be  held  to  include  the 
ineoroe  arising  from  it. 

July  29. — The  Lord  Chancklloh-^ 
[after  stating  the  circumstances  of  the  case, 
and  the  substance  of  the  bill]. — Undoubt^ 
edly,  if  the  &cts  are  made  out  as  they  are 
stated  in  this  bill,  with  respect  to  which  I 
have  no  means  of  judging  one  way  or  the 
other,  there  is  that  on  the  face  of  the  bill 
which  would  constitute  a  trust.  There  is 
an  allegation  of  a  codicil,*  e:iLecuted  appa- 
rently for  the  benefit  of  the  defendant,  on 
an  express  promise  that  the  money  so  be« 
queathed  should  be  used  in  trust  for  the 
plaintiff.  [His  Lordship  read  the  allega- 
tion relating  to  the  execution  of  the  last 
codicil,  and  to  the  promise.] 

Now,  here  is  a  bill,  therefore,  the  equity 
of  which  rests  on  that  promise.  Other 
circumstances  are  stated  diroughout  the 
bill,  leading  to  the  conclusion,  that  such  a 
promise  might  have  been  made,  or  proba- 
bly had  been  made,  aiding  therefore,  the 
proposition  which  the  plaintiff  has  in  view, 
namely,  to  establish  the  fact  of  such  a  pro- 
mise, being  a  parol  promise,  having  been 
made. 

Now,  the  plea  is  to  all  the  bill  except — . 
then  it  excepts  certain  passsges  which  I 
do  not  particularly  advert  to  now,  except 
that  they  are  obviously  excepted  for  the 
purpose  of  taking  from  the  bill,  those  alle- 
gations which,  it  was  supposed  by  the 
pleader,  were  introduced  for  the  purpose 

(5)  2  Sim.  &  Stu.  573}  8.c.  4  Law  J.  Rep. 

Cbanc.  <2«, 

(6)  f  Sim.  454;  s.  c.  4  Law  J.  Rep.  CbaQC.  ?5, 
175. 


of  establishing  the  aiBrniative  of  what  the 
bill  alleges,  and  he  therefore  very  pro- 
perly excludes  those  from  the  plea;  in- 
asmuch as,  where  the  bill  alleges  a  fact, 
and  alleges  other  circumstances  calculated 
and  tending  to  prove  that  fact,  you  cannot 
plead  the  negative  of  the  fact  without  de- 
nying those  statements  and  allegations  in 
the  bill,  which  have  a  tendency  to  prove 
that  fact.  Whatever  you  do  not  exclude 
from  the  plea,  and  deny,  is  considered  as 
admitted  to  be  true;  and  you  thus  admit 
the  allegation  tending  to  establish  the  pro« 
position,  although  you  deny  the  proposi- 
tion itself.  I  admit  the  plaintiff  has  a  right 
to  discovery  by  answer,  in  suppiMrt  of  the 
plea,  as  to  those  circumstances*  which,  if 
admitted,  would  exclude  the  validity  of 
the  plea  which  is  pleaded.  So  &r,  there- 
fore, the  frame  of  the  plea  is  undoubtedly 
correct:  whether  it  goes  far  enough,  whcs 
ther  it  excludes  all  &e  statements  that  are 
introduced  and  to  be  found  on  the  face  of 
the  bill  for  that  purpose,  is  a  matter  which 
I  do  not  at  the  present  moment  ooostder. 
But  having  excluded  two  passages  in  the 
bill«  which  are  in  these  words,  *' whether 
in  order  to  induce,"  these  are  the  excepted 
passages  to  which  the  plea  does  not  apply. 
[His  Lordship  read  the  interrogatories, 
whether  Lady  Shuckburgh  had  represented 
that  she  intended  to  make  a  provision  for 
the  plaintiff  out  of  the  benefit  she  derived 
under  her  mother *s  will.]  That  is  excepted. 
Now,  that  is  not  the  foundation  of  the 
equity ;  the  equity  does  not  rest  on  Lady  S. 
having  represented  that  she  had  intended, 
out  of  the  benefit  which  she  might  derive 
from  her  mother,  Lady  C.  Denys,  to  make 
a  provision  for  the  plaintiff;  but  undoubt- 
edly that  is  a  raaterUd  allegation  in  the  bill, 
as  tending  to  shew  the  probability  that  the 
testatrix  relied  on  some  representation  or 
promise  from  the  legs  tee,  in  favour  of  the 
plaintiff.  Therefore,  the  plea  very  pro- 
perly excepts  out  of  it  those  all^ations, 
inasmuch  as  they  tend  to  establish  the 
affirmative  of  what  the  bill  allies  in  sup- 
port of  the  equity.  Then,  however,  the 
plea  goes  on  thus :  '*  And  whether  before 
the  execution  of  the  codicil  of  the  14th  of 
April  1885,"  &c.— [His  Lordship  read  the 
interrogatories,  whether  Lady  Shuckburgh 
did  not  promise  to  apply  the  10,000/.  for 
the  plaintiff's  'benefit. J     Now,  that  is  the 
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substance  of  the  equity ;  that  is  the  alleged 
promise,  on  the  faith  of  which  it  is  alleged 
that  the  codicil  was  executed.  The  result, 
therefore,  is,  that  the  bill  having  alleged 
the  promise  upon  which  the  wlx^e  equity 
rests,  the  plea  goes  on,  after  excepting 
certain  other  passages,  to  plead  the  nega- 
tive. [His  Lordship  read  the  plea.]  It 
negatives,  therefore,  the  allegation  of  the 
promise^  What  I  particularly  observe  upon 
is,  that,  first,  it  takes  out  of  the  bill  the 
allegation  of  the  promise,  and  then  denies 
it.  Now,  I  apprehend  that  is  not  correct^ 
and  that  no  such  plea  can  be  supported. 
A  negative  plea  is  a  mere  traverse;  it 
diflers  from  an  ordmary  plea^  the  ordinary 
plea  admitting  tlie  truth  of  the  bill,  but 
stating  some  matter  dehors,  which  destroys 
the  effect  of  the  allegation,  and  which, 
admitting  the  allegation  to  be  true,  would 
be  a  defence.  A  title  to  an  account,  or  a 
title  to  a  sum  of  money,  perfectly  good  on 
the  face  of  the  bill,  may  be  met  by  a  plea 
stating  a  release.  It  is  quite  consistent 
wiUi  the  whole  statement,  admitting  the 
statement  to  be  true,  but  stating  that  which, 
if  established  by  evidence,  will  displace  the 
(itie  of  the  plaintiff;  but  a  negative  plea 
is  a  mere  traverse  of  that  which  cunstitmed 
the  plaintifTs  title.  Now,  to  traverse  that 
which  is  not  alleged  on  the  face  of  the  bill 
— to  take  out  of  the  bill  an  aUegation,  and 
then  by  plea  to  negative  that  allegation,  is 
a  mode  of  proceeding  which  leaves  the 
record  in  such  a  state  that  it  is  impossible 
at  any  time  afterwards  to  deal  with  it. 

Now,  there  were  several  objections  taken 
to  this  plea.  I  am  now  referring  to  the 
first,  which  was,  that  the  plea  does  that 
which  I  have  now  observed  on — excepts 
the  aUeged  promise,  and  then  traverses  the 
allegation.  Then  the  other  was,  that  the 
bill  contains  statements  which  are  not 
excluded,  and  which  tend  to  establish  the 
truth  of  the  plaintiflTs  proposition.  A 
great  variety  of  cases  were  referred  to  in 
the  coarse  of  the  argument,  and  I  cannot 
find  one  of  them  in  which  a  negative  plea 
has  been  so  framed,  with  the  exception  of 
that  ease  of  Thrmg  v.  Edgar;  and  it  is 
very  singular,  that  in  that  case  the  plea 
seems,  as  far  as  one  can  judge  from  the 
statement  of  the  report,  to  have  adopted  a 
similar  course^  and,  being  a  negative  plea, 
to  have  excepted  from  the  bill  the  allega* 


tion  which  it  was  intended  to  traverse; 
and  it  is  very  singular,  that  in  that  case 
the  Master  of  the  Rolls  did  not  advert 
to,  and  probably  was  not  aware  of  that 
frame  and  shape  of  the  plea,  because  he 
speaks  of  the  answer  overruling  the  plea. 
Now,  undoubtedly,  strictly  speaking,  the 
answer  cannot  be  said  to  overrule  the  plea, 
when  they  to  to  distinct  and  several  mat*- 
ters ;  but  if  that  learned  Judge  had  been 
aware,  that  in  the  bill,  as  pleaded  -to,  there 
was  no  such  allegation  as  that  which  was 
traversed,  the  objection  wotild  have  been 
equally  valid,  although  not  resting  pre- 
cisely on  the  same  ground.  Now,  it  iS 
singular  enough,  that  in  that  case  it  was 
decided  without  adverting  to  the  fact,  thAt 
the  plea  did  take  out  of  the  bill  Uie  alle* 
gation  intended  to  be  traversed ;  and  per- 
haps it  is  as  singular,  that  in  this  case  the 
Vice  Chancellor  decided  it,  certainly  not 
being  aware  that  that  was  the  shape  of  this 
plea.  I  not  only  have  that  from  what  he 
states  in  his  judgment,  but  I  have  very 
good  reasons  for  knowing  that,  in  point  of 
fact,  he  was  not  aware  that  that  was  the 
shape  of  the  plea ;  and  if  he  had  been  aware 
of  the  shape  of  the  plea,  I  have  not  the 
least  doiibt  that,  instead  of  giving  effect  td 
the  plea,  he  would  have  overruled  it.  [His 
Lordship  read  the  first  two  paragraphs  of 
Che  Vice  Chancellor's  ji|dgment.] 

Now,  in  point  of  fact,  the  bill  to  which 
the  plea  applies  contains  no  promise  at  all ; 
and  the  only  way  of  trying  how  that  would 
be,  is  to  suppose  issue  to  be  taken  on  the 
plea,  and  round  in  favour  of  the  plaintifl'^ 
What  is  the  record  on  which  that  afHr- 
mative  is  found  f  Why  it  is  a  record  con- 
taining no  allegation  of  any  promise,  be^ 
cause  fhe  plea  is  to  the  bill,  taking  away 
from  the  bill  that  which  alone  constituted 
the  equity  *  in  short,  it  is  an  issue  taken 
on  a  traverse,  there  being  in  the  issue 
joined  between  the  parties  no  affirmative, 
but  only  a  negation  of  that  which  nobody 
afBrms.  If  there  was  nothing  else,  there-* 
fore,  in  the  case  than  this,  I  think  this 
would  be  sufficient  to  decide  the  question; 

But,  independently  of  that,  afler  looking 
through  this  long  bill  with  every  possible 
attention,  and  referring  to  the  several  pas- 
sages to  which  my  attention  was  directed 
before,  in  the  course  of  the  argument,  I 
am  quite  satisfied,  that  this  plea  does  not 
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take  out  of  the  bill  one-twentieth  part  of 
that  which  ought  to  be  taken  out,  before 
the  plea  can  be  allowed ;  because  every 
iJlegation  not  taken  out  of  the  bill  is  ad« 
niitted ;  and  not  only  admitted,  but  the 
plaintiff  has  a  right  to  state  circumstances 
leading  to  that  conclusion,  on  which  con- 
clusion his  equity  is  founded  ;  and  he  has 
a  right  to  a  distinct  answer  to  the  several 
propositions.  This  is  clearly  laid  down  in 
Jones  V.  Davis f  Evans  v.  Harris^  and 
Hardman  v.  Ellames,  and  is  not  disputed. 
The  plea  has  not  attempted  to  do  this. 
The  only  difference  is,  that  it  is  here  at- 
tempted to  do  that  which,  in  this  case,  is 
utterly  impossible,  and  in  very  few  cases 
is  possible — namely,  to  a  bill  so  constitut- 
ed as  this  is,  to  plead  to  part,  and  answer 
to  part ;  because,  unless  it  can  be  clearly 
shewn  that  the  allegations  which  are 
pleaded  to,  do  not  tend  to  that  conclusion 
which  the  plaintiff  seeks  to  establish,  the 
defendant  cannot  support  a  negative  plea 
by  leaving  unanswered  and  admitted  alle- 
gations which  go  to  establish  the  issue 
upon  which  the  plaintiff's  equity  rests. 
It  would  be  occupying  a  great  deal  more 
time  than  is  necessary,  to  go  through  the 
various  allegations  which  I  have  marked 
as  coming,  in  my  opinion,  within  that  rule ; 
but  there  are  one  or  two  which  seem  to 
me  to  put  it  so  entirely  beyond  all  doubt, 
that  I  will  just  advert  to  them.  Now,  for 
instance,  it  says — "And  as  further  evi- 
dence of  the  matters  aforesaid,  the  plaintiff 
charges,  that  both  the  said  codicils  of  the 
fidih  of  March  1834,  and  the  14th  of  April 
1 8d5,  were  made  at  the  suggestion  of 
Lady  Shuckburgh,  and  that  the  contents 
and  effects  thereof  were  suggested  by  her, 
and  that  she  gave  instructions  or  direc- 
tions for  the  same  to  Lady  C.  Denys's  soli- 
citor ;  and  that  he  received  his  instructions 
or.  directions  for  the  same  from  her."  Now 
that  does  not  go  to  the  whole  case — it  does 
not  prove  the  promise ;  but  if  there  is  any 
matter  of  doubt  as  to  the  evidence  in  the 
cause,  the  party  upon  whom  it  was  sought 
to  fix  this  trust,  was  the  party  who  was 
actively  instrumental  in  getting  the  testa- 
trix to  alter  the  codicil ;  and  by  that  alter- 
ation to  revoke  the  giA  which  she  had 
before  given  to  the  plaintiff.  It  is  obvious, 
that  this  is  a  very  important  matter,  which 
must  operate  very  much  in  favour  of  the 


plaintiff's  claim.  Tlien  the  bill  charges — 
"that  the  truth. of  the  matters  aforesaid 
would  further  appear,  if  the  defendants 
would  state  and  set  forth,  as  they  are  able 
and  ought  to  do,  with  whom  the  idea  or 
design  of  the  said  alleged  codicil  of  the 
1 4th  of  April  ISS5  originated ;  and  whether 
the  idea  or  design  of  the  same  did  not,  in 
truth,  originate  with  Lady  Shuckburgh." 
Then  it  goes  on  with  a  long  passage  enu- 
merating a  variety  of  circumstances  con- 
nected with  the  preparation  of  that  codicil, 
for  the  purpose  of  shewing,  that  the  whole 
scheme  of  that  codicil  was  hers,  and  that 
it  did  not  originate  with  the  testatrix  her^ 
9elf.  Then  there  is  a  charge — "  And  as 
further  evidence  of  the  matters  aforesaid, 
the  plaintiff  charges,  that  the  defendants 
respectively  have  at  various  times  writfeen 
letters  to,  or  had  other  written  communi- 
cations with,  each  other,  and  various  other 
persons,  and  have  at  various  times  re- 
ceived letters  or  other  written  communi- 
cations from  each  other,  and  from  various 
other  persons,  touching  or  concerning  or 
relating  to  the  matters  aforesaid  (the  mat- 
ters aforesaid  being  the  last  codicil,  and 
all  the  circumstances  connected  with  it), 
or  some  of  them,  or  which  it  would  be  ad- 
vantageous for  the  plaintiff  to  see,  with 
reference  to  his  claim  in  this  suit."  Now^ 
that  is  admitted,  for  that  is  not  excluded. 
The  defendants,  therefore,  admit  that  they 
are  in  possession  of  letters  which  would 
tend  materially  to  establish  the  facts  stated 
on  behalf  of  the  plaintiff.  Then  it  goes 
on,  in  another  passage,  to  allege — "  lliat 
they  are  in  possession  of  certain  drafts  of 
such  codicil,  certain  fiiir  copies  of  such 
drafts,  certain  instructions  for  the  codicil 
of  the  14th  of  April  18.95,  certain  memo- 
randa relating  to  the  same."  This^they 
admit;  and  this  they  also,  by  the  plea, 
endeavour  to  protect  themselves  from  pro- 
ducing. 

On  these  two  grounds,  either  of  which, 
I  conceive,  is  suflScient, — on  both  these 
grounds  I  apprehend  this  plea  is  bsd  in 
point  of  form.  I  certainly  have  the  satis- 
faction of  knowing,  that  if  the  case  had 
been  presented  to  the  Vice  Chancellor's 
mind  in  the  same  way  as  it  has  been 
brought  before  mine,  it  would  have  met 
with  a  very  different  result.  I  am,  there- 
fore, very  clearly  of  opinion,  that  the  plea 
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ought  not  to  have  been  allowed,  and  that 
the  order  now  must  be  to  overrule  it ;  and 
I  am  equally  clear,  from  the  shape  of  this 
bill,  that  there  is  an  utter  impossibility  of 
making  any  such  plea  an  effectual  defence. 
Therefore,  it  is  perfectly  useless  to  give 
the  defendant  an  opportunity  of  pleading 
again,  so  as  to  avoid  those  difficulties  in 
which  the  case  seems  to  be  inextricably 
involved  by  the  mode  in  which  the  bill  is 
framed. 


.} 


COOKSON  v.  COOKSON. 


v.c. 

July  11  &1^ 
Partnership — Conversion. 

*  A  •  htxng  seised  in  fee  of  freehold  heredilw 
meniSt  in  which  he  carried  on  the  business  of  a 
wumufaeturer,  admitted  his  son  as  a  partner 
as  io  six  S^ftnd  shares^  and  voluntarily  con^ 
veyed  to  him  six  9ftnd  shares  of  the  freehold* 
By  their  articles  of  partnershipt  it  was 
agreed^  thai  they  should  continue  partners 
for  a  certain  term :  that  the  freehold  should 
be  taken  as  part  of  their  joint  stock :  that  an 
annual  account  should  be  taken  of  their 
joint  stock :  that^  at  the  expiration  of  the 
temSf  a  division^  partitiont  and  delivery 
should  be  made  of  all  their  joint  stock,  ac^ 
cording  to  the  respective  shares  of  the  part^. 
nerSf  and  that  the  freehold  should,  at  all 
times,  be  taken  as  part  of  the  joint  slock. 
By  a  conveyance  executed  several  years 
afterwards,  after  reciting  that  the  father  was 
seised  infeeoftwenty-six  iiind  shares  of  the 
freehold,  hevoluntarily  conveyed  three  of  those 
shares  to  his  son,  and  on  the  following  day 
treuuferred  to  him  three  32nd  shares  of 
the  business,  subject  to  the  agreements,  ^c. 
cmUiuned  in  the  articles.  Upon  the  death  of 
the  father  intestate  (the  assets  of  the  part' 
nership  exceeding  their  liabiUties),  it  was 
held,  that  his  interest  in  the  freehold  devolved 
iipon  his  heir-at-law,  and  had  not,  eu  between 
his  real  and  personal  representatives,  been 
converted  into  perstmaUy. 

Isaac  Cookson  the  elder  had  for  some 
time  carried  on  the  business  of  a  glass 
bottle  manufacturer  at  Newcastle- upon- 
Tyne»  and  was  seised  in  fee  (subject  to  a 
mortgage)  of  certain  freehold  heredita- 
ments, on  which  he  carried  on  that  business. 

In  1303  he  admitted  his  son,  Isaac 
New  Sbriss,  VI. — Chanc. 


Cookson  die  younger,  into  partnership, 
and  by  indentures  of  lease  and  release,  of 
the  8th  and  9th  of  October  1804,  in  consi- 
deration of  natural  love  and  affection,  he 
conveyed  to  his  son,  in  fee  (free  from  the 
mortgage  before  referred  to)  six  32nd  parts 
of  the  hereditaments  used  in  the  business. 
Articles  of  partnership  were  afterwards 
executed  between  Mr.  Cookson  and  his 
son,  dated  the  14th  of  January  1805,  by 
which,  afler  reciting  that  it  was  the  inten« 
tion  of  the  parties  that  the  six  3!2nd  shares 
of  the  hereditaments  should  be  vested  in 
the  son,  and  that  the  remaining  twenty« 
six  32nd  shares  should  remain  vested 
in  the  father,  '*  but  in  both  instances  to  be 
had,  taken,  and  enjoyed  as  part  of  the  joint 
stock  in  the  said  partnership  trade  or  bu- 
siness," they  agreed  to  continue  partners 
for  a  term  of  twenty-four  years,  from  the 
1st  of  January  1803;  that,  as  to  the  joint 
stock,  and  all  profits,  &c.,  the  father  should 
be  interested  in  twenty-six  82nd  parts, 
and  the  son  in  six  32nd  parts;  that  an  an* 
nual  account  should  be  taken  of  the  joint 
stock,  &c. ;  and  that,  at  the  expiration  of 
the  term,  payment,  division,  partition,  and 
delivery,  should  be  made  between  the 
partners  of  all  stock,  &c.,  belonging  to  the 
partnership,  according  to  their  respective 
shares ;  that  each  partner  might,  before  the 
expiration  of  the  partnership,  transfer,  or 
at  his  decease  bequeath  his  shares  to  a  son 
or  sons;  and,  in  case  either  partner  should 
wish  to  sell  his  shares  to  any  person  not 
his  son,  or  should  die  before  the  expiration 
of  the  term,  without  bequeathing  his  share 
to  a  son,  th^n  the  partner  so  wishing  to 
sell  his  shares,  or  the  executors  or  admi- 
nistrators of  the  partner  so  dying,  should 
give  twenty  days'  notice  of  such  wish  or 
death  to  the  other  partner,  who  waa  to 
have  a  right  of  pre-emption  of  hia  partner's 
shares,  whose  shares  in  the  hereditaments 
were  to  be  taken  at  a  proportionable  part 
of  the  sum  at  which  they  had  been  valued 
in  the  last  yearly  account  which  had  been 
duly  made ;  and  the  parties  then  gave  a 
mutual  covenant,  that  the  hereditaments 
*'  should  at  all  times  be  held  and  accepted 
as  partnership  property,  and  be  considered 
and  treated  as  part  of  the  joint  stock  of 
the  said  partnership  trade,  according  to 
the  said  several  shares  and  interests  of  the 
said  partners  therein  as  aforesaid." 
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By  indentures  of  lease  and  release  of  the 
1st  and  2nd  of  January  1818,  after  reciting 
the  deeds  of  October  1804,  and  that  Isaac 
Cookson  the  elder  had  paid  off  the  mort- 
gage to  which  the  same  hereditaments  had 
been  subject,  and  that  he  "  was  then  seised 
in  fee  simple  of  his  said  twenty-six  undi- 
vided d2nd  parts  or  shares  of  the  said  he- 
reditamentSi  he  did,  in  consideration  of 
natural  love  and  affection,  convey  to  Isaac 
Cookson  the  younger,  in  fee,  three  8Snd 
parts  of  the  said  hereditaments." 

By  another  indenture  of  the  3rd  of  Ja- 
nuary 1818,  after  reciting  all  the  above- 
mentioned  deeds,  Isaac  Cookson  the  elder, 
in  consideration  of  natural  love  and  affec- 
tion, transferred  to  Isaac  Cookson  the 
younger  three  32nd  parts  of  the  joint 
trade,  stock,  &c.,  subject  to  the  agreements 
contained  in  the  articles  of  partnership ; 
and  there  was  a  mutual  covenant  between 
the  father  and  son,  that  from  the  date  of 
that  instrument  the  father  should  be  inter- 
ested in  twenty-three  32nd  shares  of  the 
business  and  of  the  partnership  stock ; 
and  the  son  should  be  interested  in 
the  remaining  shares.  After  the  expi- 
ration of  the  term  mentioned  in  the 
articles,  Mr.  Cookson  and  his  son  conti- 
nued to  carry  on  the  business  in  partner- 
ship, but  without  any  new  deed  of  part- 
nership, tiU  December  1831,  when  the 
father  died  intestate,  and  possessed  of  con- 
siderable property.  The  partnership  pro- 
perty greatly  exceeded  their  liabilities.  A 
question  was  now  raised,  whether  the 
shares  of  the  father  in  the  hereditaments 
on  which  the  business  was  'carried  on, 
devolved  as  real  estate^  upon  his  eldest 
son  and  heir-at-law,  or  whether  they  had 
been  converted  into  personalty,  and  were 
distributable  as  such  among  all  his  children. 
The  bill  was  filed  by  the  younger  children 
of  the  iqtestate  (except  Isaac)  against  the 
eldest  SOD  and  Isaac,  and  prayed  that  it 
might  be  declared  that  the  shares  of  the 
intestate  in  the  hereditaments  in  question 
formed  part  of  the  partnership  stock,  and 
ought  to  be  sold,  and  the  proceeds  divided 
as  personal  estate ;  and  that  Isaac  Cook- 
son the  younger  might  be  declared  to  have 
no  right  of  pre-emption. 

Sir  William  Home,  Mr,  Burge,  and 
Mr.  PurviSf  for  the  plaintiffs. — Where  real 
estates  are  purchased  out  of  partnership 


capital  for  the  purposes  of  the  partnership 
trade,  they  are  to  be  considered  as  perso- 
nalty, and  are  distributable  accordingly.. 

Tornuend  v.  Devayneg^  1  Mont.  'Law of 
Partn.'  App.  97;  and  *  Roper  on 
Husband  and  Wife,'  346,  n. 

Broom  v.  Broom,  3  Myl.  &  K.  445. 

PhiUips  V.  Phillips,  1  Myl.  &  K.  649 ; 
s.  c.  1  Law  J.  Rep.  (n.s.)  Chanc.  214. 

Randall  v.  Randall,  7  Sim.  271 ;  s.  c. 
4  Law  J.  Rep.  (n.s.)  Chanc.  187. 

Thornton  v.  Dixon,  3  Bro.  C.C.  199. 

Fereday  v.  Wightwick,  1  R.  &  Myl.  49. 

Ripley  V.  Waierworth,  7  Ves.  425. 

Belly.  Phyn,ih,A56. 

Balmain  v.  Shore,  9  Ves.  500. 

Crawshay  v.  Maule,  1  Swanst.  495. 
In  this  case,  although  the  real  estate  was 
not  purchased  out  of  the  partnership  capi- 
tal, it  was  expressly  declared,  that  it  should 
at  all  times  be  held  as  forming  part  of  the 
partnership  stock ;  and  it  must,  therefore, 
be  considered  as  personalty. 

Mr,  Jacob  and  Mr.  FVillnrakam,  for  Isaac 
Cookson  the  younger,  who  was  a  defen- 
dant in  the  suit,  but  in  the  same  interest 
with  the  plaintiffs,  also  contended,  that,  by 
the  articles  of  partnership,  the  executors 
of  a  deceased  partner  were  to  give  notice 
of  his  death  to  the  surviving  partner,  in 
order  that  he  might  purchase  the  deceased 
partner's  shares  if  he  thought  proper;  and 
that,  as  the  executors  were  to  sell  those 
shares,  it  was  clearly  the  intention  of  the 
parties  to  treat  them  as  personalty^ — Cooib 
V.  Collingridge{l). 

[The  VicB  Chancbllor. — That  clause 
refers  to  the  case  of  a  partner  dying  before 
the  expiration  of  the*  term.  But  this  part- 
nership continued  af^er  the  expiration  of 
the  term,  and,  therefore,  that  clause  has  no 
application.] 

Mr,  Knight  and  Mr.  Matthews  appeared 
for  the  eldest  son  and  heir-of-law  of  Isaac 
Cookson  the  elder,  but  were  not  called 
upon  by  the  Court. 

The  Vice  Chang bllor. — The  question 
is,  as  I  understand  it,  whether,  for  all  pur- 
poses whatever,  the  shares  of  Mr.  Isaac 
Cookson  senior  of  his  estate,  originally 
freehold,  arc  to  be  considered  as  perso- 
nalty.   In  the  first  place,  it  appears  to  nie, 

(1)  Jac.  607. 
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that  those  cases  can  hardly  be  said  to  bear 
on  the  subject,  the  foundation  of  which  is 
the  fact,  that  the  freeholds  were  purchased 
for  the  benefit  of  the  partnership  out  of 
partnership  assets ;  because,  in  this  case, 
Isaac  Cookson  senior  was  originally  solely 
seised  in  fee  of  the  freehold  hereditaments, 
in  which  he  carried  on  his  business.  In 
1804  he  voluntarily  conveyed  to  his  son 
six  SSnd  parts  of  the  freeholds  in  question, 
and  conveyed  these  parts  by  deeds  of  lease 
and  release.  '  He  afterwards  executed  the 
instrument  of  the  14th  of  January  1805, 
which  formed  the  articles  of  partnership, 
upon  which  alone,  in  my  mind,  the  ques- 
tion can  be  said  to  turn. 

It  appears,  that  before  the  partnership 
expired,  by  deeds  of  the  1st  and  dnd  of 
January  1818,  Mr.  Cookson  senior  con- 
veyed three  other  3!Snd  parts  of  the  same 
freehold  hereditaments  to  his  son;  and 
then  another  instrument  was  made  of  the 
3rd  of  January  1818,  which,  in  effect,  de- 
clared what  should  be  the  state  of  the  part- 
nership as  between  the  father  and  son, 
with  reference  to  the  three  S2nd  shares. 
Now,  in  this  case,  the  whole  benefit  which 
the  son  takes,  proceeded  from  the  father 
exclusively  by  way  of  bounty,  and  there 
was  no  application  of  the  partnership  as- 
sets to  the  purchase  of  the  land  in  question 
for  the  purposes  of  the  partnership.  But, 
by  articles  of  the  14th  of  January  1805 — 
[His  Honour  stated  the  effect  of  the  arti- 
cles]. It  appears  to  me,  that  the  clause, 
which  directed  what  was  to  be  done  at  the 
expiration  of  the  partnership,  and  the  last 
clause  of  all,  are  the  only  clauses  which  it 
is  necessary  to  consider,  because  the  clause 
which  provided  for  the  case  of  a  partner 
wishing  to  sell  his  shares,  or  dying  before 
the  expiration  of  the  term,  only  apply  to 
the  specific  cases  there  pointed  out.  But 
the  term  of  twenty-four  years  did  actu- 
ally expire,  and  then  the  father  and  son 
continued  carrying  on  the  partnership  bu- 
siness without  any  new  stipulation  till  the 
death  of  the  father.  The  effect  in  law  was 
this:  that  when  they  continued  to  carry 
on  the  partnership  after  the  expiration  of 
the  term,  without  any  new  stipulation,  the 
stipulations  in  the  old  articles  did  apply  so 
far  as  they  could  ;  but  the  stipulation  re- 
specting the  purchase  of  a  deceased  part- 
ner's share,  did  only  apply  to  the  case  of 


one  of  the  parties  dying  during  the  conti- 
nuance of  the  term.  The  only  clause  which 
can  apply  to  the  case  which  has  happened, 
is  that  which  directed  what  was  to  be  done 
at  the  expiration  of  the  partnership. 

The  articles  provided,  that  at  the  expi- 
ration of  the  partnership,  all  debts,  &c. 
should  be  paid,  and  a  division  and  partition 
of  the  stock  should  be  made.  Now,  the 
case  of  Cook  v.  CoUingridge  was  not  in- 
cumbered by  the  circumstance  that  there 
were  dealings  with  freehold,  but  they  had 
leasehold  and  personal  articles  of  a  mixed 
and  indescribable  character:  and  there 
Lord  Eldon  observed,  with  great  reason^ 
that  it  was  diflScult  to  apply  the  language 
of  the  deed  to  some  of  the  articles,  of 
which  the  partnership  property  consisted; 
But,  in  this  case,  I  do  not  lay  stress  on  the 
word  **  partition,"  as  pointing  out  a  mode 
of  conve3nng  real  estate,  but  there  was  a 
general  direction  that  the^  should  be  a 
division  and  partition  ;  and,  if  the  state  of 
the  partnership  assets  was  such,  that  it  was 
not  necessary  to  sell  the  whole,  and  it 
might  be  possible  to  divide  something, 
there  seems  to  be  no  reason  why  that  mode 
should  not  be  adopted,  and  the  other  things 
sold.  But  the  case  of  Bell  v.  Phyn  strikes 
me  as  very  applicable  to  this  case.  There, 
three  persons  who  were  in  partnership, 
joined  with  another  person  in  buying  an 
estate  as  tenants  in  common,  the  partners 
buying  two-thirds,  and  the  other  person 
buying  the  other  third :  and  the  Master  of 
the  Rolls  says  in  that  case,  *'  Suppose  this 
was  partnership  property,  I  doubt  whether 
the  consequence  is  a  conversion.  There 
was  no  occasion  to  call  for  it  for  any  of 
the  purposes  of  the  partnership.  It  re- 
mains clear,  each  might  have  entered  into 
the  enjoyment  of  his  share.  Then,  sup- 
pose all  die :  why  is  it  to  be  considered 
personal  property,  something  different 
from  what  it  really  is,  as  between  the  real 
and  personal  representative  V*  So  it  ap- 
pears to  me  in  this  particular  case,  that  as, 
when  the  partnership  was  terminated,  it  is 
not  suggested  that  there  was  any  neces- 
sity for  selling  any  particle  of  the  assets 
for  the  purpose  of  paying  debts,  there- 
fore, that  which  was  freehold  property 
would  remain  as  freehold  property  in  the 
different  partners;  the  shares  of  Isaac 
Cookson  the  elder  would  go  to  his  heir  or 


840 


CASES  IN  CHANCERY: 


devisee,  and  Mr.  Cookson  the  younger 
would  retain  his  shares  as  real  estate. 

But  then  it  is  said,  that  this  clause  at 
the  end  must  be  taken  as  shewing  that,  for 
all  intents  and  purposes,  and  in  all  times, 
the  eflTect  of  this  dealing  between  the  father 
and  son  was  to  convert  the  father's  shares 
into  persona]  property — [His  Honour  read 
the  clause]. 

Now,  I  understand  that  covenant  as 
having  a  very  distinct  meaning.  It  di- 
rected that  for  partnership  purposes,  and, 
if  necessary,  for  partnership  purposes  after 
the  expiration  of  the  partnership,  the 
shares  of  the  father  and  the  son  respec- 
tively should  be  considered  as  personal 
estate;  but  it  is  quite  absurd  that  this 
clause  should  be  taken  to  extend  so  far  as 
that  after  the  partnership  had  expired,  and 
the  land  was  not  wanted  as  land  for  the 
purposes  of  the  partnership,  it  might  have 
the  effect  of  making  that  which  was.  land 
in  its  own  nature  actually  personal  estate, 
not  for  the  benefit  of  the  father  or  the  son, 
but  merely  for  the  purpose  of  converting 
it  into  personalty.  This  is  a  nonsensical 
construction,  in  my  mind ;  and,  that  the 
parties  did  not  so  construe  it,  is  pretty 
evident  from  the  way  in  which  they  dealt 
with  the  shares  of  the  father  ;  because,  in 
1818,  when  the  father  had  agreed  volun- 
tarily to  increase  the  shares  of  his  son  in 
the  partnership,  and  in  the  freehold  pro- 
perty, a  conveyance  is  made  as  on  the 
former  occasion,  commencing  with  reciting 
the  partnership,  that  the  father  is  seised  in 
fee  simple  of  twenty-six  shares ;  and  the 
father  is  then  made  to  convey  in  the  same 
manner  as  if  he  was  holding  without  any 
fetter  whatever.  There  are  no  other 
articles  of  partnership,  and  they  go  on  to 
declare  that  they  will  hold  these  shares, 
subject  to  the  stipulations  in  the  former 
deed  of  partnership. 

It  appears  to  me  in  this  case,  that  in  the 
first  place  there  was  no  purchase  of  land 
at  all  out  of  partnership  assets  for  partner- 
ship purposes ;  and  that  there  was  no  sti- 
pulation in  the  articles  of  partnership^ 
which,  on  a  fair  construction,  can  be  said 
to  operate,  as  between  the  real  and  personal 
representatives  of  Isaac  Cockson  the  father, 
to  convert  the  real  estate  into  personalty. 
My  opinion  is,  that  the  original  character 
continued  afWr  his  death. 


V.C. 

July 
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Legacy — DUtributwe  Share. 


A  testator  bequeathed  a  nun  of  stock  to 
trustees^  in  trust  for  the  separeUe  use  of  his 
sister  for  Ufe^  and  after  her  death  for  her 
husband  for  Ufe^  and  from  and  immediaiely 
after  his  decease^for  the  children  of  his  said 
sister,  who  shoukt  be  then  Uningf  in  equal 
shares.  The  husband  died  iff  the  Retime  of 
the  wife  :—Held,  that  all  the  children  of  the 
testator's  sister,  who  were  living  at  the  death 
of  the  husband^  were  entitled  to  a  distribu* 
tive  share  of  the  trust  fund ;  and  one  of  those 
children  having  afterwards  died  in  the  lifetime 
of  the  mother,  the  representatives  ofthechUd 
so  dying  were  held  entitled  to  her  share* 

.  Joseph  Moser,  by  his  will,  dated  the 
10th  of  April  1817,  gave  to  his  executoraa 
sum  of  7,000/.  stock  in  the  Si.  percenLnavy 
annuities,  upon  trust  to  pay  the  dividends 
to  his  sister  Elizabeth,  the  wife  of  John 
Graham,  for  her  life,  for  her  separate  u«e, 
and  after  her  decease,  to  her  husband  ibr 
his  life ;  and  the  testator  then  continued, 
"  and  from  and  immediately  after  his  de- 
ceasC)  I  give  and  bequeath  the  said  IfiWL 
stock,  and  the  interest  and  dividends 
thereof,  unto  my  nephew  and  nieces,  tJbe 
children  of  my  said  sister,  who  shall  then 
be  living,  to  be  shared  and  divided  equally 
between  them,  share  and  share  alike." 

Mrs.  Graham  survived  her  husband,  and 
died  in  September  18128,  leaving  four 
children.  She  had  had  another  child, 
named  Julia,  who  was  living  at  the  death  of 
her  father,  but  died  in  the  lifetime  of  her 
mother.  A  question  was  raised,  whether 
the  representatives  of  Julia  were  entitled 
to  one-fifth  part  of  the  trust  fund,  or 
whether  it  was  to  be  divided  exclusively 
among  the  four  children,  who  survived  both 
the  husband  and  wife. 

Mr.  Cooper,  Mr.  Toller,  Mr.  Spurrier^ 
Mr,  Wakefield,  and  Mr.  fVilliam  Lee^  for 
different  parties. 

The  Vice  Chancellok  held,  that  all  the 
children  of  Elizabeth  Graham,  who  were 
living  at  the  time  mentioned  in  the  will — 
namely,  the  death  of  the  husband,  acquired 
an  interest  in  the  fund,  and  that,  therefiNpe, 


TRINITY  TERM,  1837. 


341 


the  share  of  Julia  belonged  to  her  repre- 
sentatives, although  she  died  in  the  life« 
time  of  her  mother. 


THE  ATTORMBT  OENBRAL 
V,  CRABOCK. 


V.C. 

April  10. 

L.C. 

July  13,  19. 

V.C. 

June  24;  July  3. 

Practice, — Information — Parties  —  De- 
murrer— Plea. 

Freehold  estates  had  been  devised  for  the 
benefit  of  two  different  charities.  The  cha-- 
rity  estates  had  been  mixed  up  together^  and 
had  been  applied  as  one  annmonfundt  and 
the  affairs  of  the  charity  were  stated  to  have 
been  generally  mismanaged,  and^  in  parti- 
cuiar^  that  one  of  the  trustees^  together  with 
C,  had  obtained  a  conveyance  of  part  of  the 
charity  estates  in  exchange  for  other  estates, 
to  nhich  he  and  C  were  jointly  entitled,  and 
which  were  of  inadequate  value,  Jn  inform 
motion  was  fled,  praying  a  general  account 
of  the  charity  estates,  and  for  the  general 
adnunistration  qf  the  charity,  and  that  the 
exchange,  m  which  C,  was  concerned,  might 
be  set  aside : — Heldf  (reversing  the  decision 
of  the  Court  below,)  that  although  C,  was 
noi  concerned  in  other  parts  of  the  suit,  still 
the  case  made  against  Am  was  so  conneeted 
with  other  parts  of  it,  that  he  was  properly 
made  a  party, 

A  motifm  to  take  a  plea  off  the  fie,  on  the 
ground  of  its  having  been  sworn  by  some 
only  of  the  parties  whose  plea  it  purported 
to  bCf  refused. 

One  of  several  co^fendants  demurred  to 
the  ^11  for  multifariousness,  which,  on  ar^ 
gumentt  was  allowed;  another  defendant  then 
pleaded  the  fact  of  the  allowance  qfthede* 
murrer  in  bar  of  the  suit.  This  plea  was, 
under  the  circumstances  of  the  case,  over" 
ruled. 

This  information  commenced  by  stating 
the  will  of  William  Hutchinson,  Esq.,  who 
died  in  1698,  and  who  devised  certain  real 
estates  to  trustees,  for  the  support  of  some 
alms-houses  which  he  had  built  at  Ro- 
tnaldkirk  ;  he  also  devised  certain  other 
real  estates  to  soiil6  of  the  first-mentioned 


trustees,  together  with  other  personsi  for 
the  support  of  a  school  at  Bowes ;  and 
he  lef^  the  residue  of  his  personal  estate 
for  the  benefit  of  the  alms-houses  and 
school.  This  residue  was  afterwards  in- 
vested by  his  esecutors,  in  pursuance  of 
the  trusts  of  the  will,  in  the  purchase  of 
other  real  estates  for  the  use  of  the  charity. 
The  information  then  stated  that  the 
charities  had,  ever  since  the  testator's  death, 
or  for  many  years  past,  been  managed  to- 
gether as  one  trust,  and  the  funds  mixed 
together,  and  carried  into  one  common 
account,  and  applied  towards  the  support 
of  the  charities  together,  without  regard 
to  their  distinct  interests,  and  that  the 
same  persons  were  trustees  of  both  chari- 
ties united ;  »nd  that  there  was  now  consi- 
derable difficulty  in  distinguishing  to  which 
of  the  charities  the  several  estates  and 
funds  belonged:  that  in  1810  all  the 
trust  estates  were  conveyed  to  new  trustees, 
upon  the  trusts  of  the  will  generally :  that 
part  of  the  charity  estates  consisted  of  a 
farm,  called  Sleigh tholme,  comprising  about 
eighty-five  acres,  which  farm,  in  1838,  and 
for  many  years  prior  thereto,  had  been 
held  by  the  defendant  Cradock,  under  a 
lease  from  the  trustees,  and  that  another 
part  of  the  charity  estates  consisted  of  a 
farm,  called  the  Charity  Pasture  Farm, 
about  eighty-five  acres,  with  forty-nine 
sheep-gates  on  Gilmonby  Moor :  that  in 
1832,  Cradock,  and  one  of  the  trustees 
named  Headlam,  claimed  to  be  jointly  en- 
titled in  fee  simple  to  a  farm  in  the  parish 
of  Bowes,  containing  about  seventy-three 
acres,  and  Headlam  claimed  to  be  entitled 
in  fee  simple  to  certain  small  pieces  of  land 
in  the  same  parish,  containing  about  six 
acres;  and  that  in  1832,  Cradock  and 
Headlam  entered  into  a  plan  to  procure 
from  the  trustees  the  -fee  simple  of  the 
before-mentioned  farms  in  exchsnge  for 
the  estates  to  which  they,  were  jointly  en- 
titled, and  to  which  Headlam  was  entitled 
in  severalty;  and  that  it  was  arranged  be- 
tween  them  that  Cradock  was  to  retain  in 
severalty  the  farm  which  was  in  his  occu- 
pation, and  that  Headlam  should  have  the 
Charity  Pasture  Farm  and  sheep-gates: 
that  Cradock  and  Headlam  caused  some 
proceedings  to  be  taken  to  effect  such  ex- 
change under  the  provisions  of  the  statute 
1  &.^  Geo.  4.  c.  9ft,  and  had  a  valuation 
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made  of  the  respective  properties,  which 
valuation,  the  information  stated  to  be  in- 
accurate and  erroneous,  and  it  impeached 
the  transaction,  on  the  ground  that  the 
estates  given  by  them  in  exchange  were 
inadequate;  that  several  of  the  trustees 
objected  to  the  exchange,  and  that  it  was 
never  submitted  to  a  regular  ^meeting  of 
the  trustees;  but  that  a  deed  of  bargain 
and  sale  was  afterwards  executed,  under 
which  Cradock  and  Headlam  claimed  to 
be  respectively  seised  in  fee  of  the  farms 
above  mentioned,  and  that  Cradock  re- 
fused to  pay  any  rent  for  his  land;  but 
that  such  deed  was  not  duly  enrolled,  and 
that  other  formalities,  required  by  the  act 
before  referred  to,  had  not  been  complied 
with.  It  then  charged  that  the  affairs  of 
the  charity  had  been  otherwise  misman- 
aged, stating  instances  of  mismanagement; 
and  it  prayed  for  an  account  of  the  charity 
estates,  and  for  a  reference  to  ascertain 
whether  it  was  desirable  that  the  two  cha- 
rities should  continue  to  be  united  under 
one  management,  and  if  so,  that  a  scheme 
might  be  approved  by  the  Court  for  the 
future  government  and  extension  of  the 
charities  generally ;  that  the  exchange 
might  be  declared  void,  and  that  Headlam 
might  be  removed  from  being  trustee,  and 
that  new  trustees  might  be  appointed. 

The  estate  produced  an  income  of  about 
SOQL  a  year. 

To  this  information  Cradock  put  in  a  de- 
murrer for  multifariousness,  on  the  ground 
that  the  information  was  exhibited  for  dis- 
tinct matters,  in  several  whereof  he  was 
not  in  any  way  concerned. 

Mr,  Knight,  Mr,  Jacob,  and  Mr.Bethell, 
in  support  of  the  demurrer,  contended,  that 
the  only  part  of  the  information  with  which 
Cradock  was  in  any  way  connected,  was 
that  which  related  to  the  exchange  which 
was  now  wished  to  be  set  aside;  but  the 
information  wen4  much  further  than  that, 
and  asked  for  a  general  administration  of 
the  charity  estates,  with  which  Cradock  had 
nothing  whatever  to  do,  and  with  which  he 
therefore  ought  not  to  be  mixed  up.  If 
the  case,  as  represented  against  Cradock, 
was  true,  the  injury  which  the  charity 
had  sustained,  in  consequence  of  the  ex- 
change, could  be  completely  rectified  by 
filing  a  bill  to  set  aside  that  transaction, 
without  involving  him  in  the  unnecessary 


expense  of  being  a  party  to  an  information 
for  regulating  all  the  affairs  of  the  charity. 
No  fraud  was  charged  against  Cradodc — 
Salvidge  v.  Hyde  {I), 

Mr.  Wigram,  Mr,  G,  Richards,  and  Mr, 
Smythe,  in  support  of  the  information,  in- 
sisted, that  no  final  arrangement  of  the 
affairs  of  the  charity  could  be  made  antil 
the  transaction  in  which  Cradock  had  been 
concerned  had  been  disposed  of;  that  the 
circumstance  of  one  party  having  no  in- 
terest in  some  part  of  the  suit,  would  not 
sustain  a  demurrer,  where  the  whole  case 
was  so  connected  that  the  omission  of  that 
portion,  in  which  alone  the  demurring  party 
was  concerned,  would  render  it  impossible 
to  do  justice  between  the  parties — Camp- 
hell  V.  Mackay  (2).  That  if  Cradock  were 
subjected  to  any  inconvenience  in  the  suit, 
it  arose  entirely  from  his  having  involved 
himself  in  such  a  transaction ;  and  that, 
although  there  was  no  express  charge  of 
fraud  against  him,  yet  the  fitcta  which  were 
charged  against  him  amounted  to  fraud. 

The  Vice  Chancellor. — It  appears  to 
me  that  this  information  is  muftifarioas. 
Its  object  is  to  administer  not  one  chanty, 
but  two  or  more  charities;  and  it  repre- 
sents that  there  has  been  a  general  mis- 
management of  the  affairs  of  the  charity, 
an  abstraction  of  part  of  the  estate,  and 
misconduct  as  to  one  of  the  trustees ;  and 
it  prays  that  this  trustee  may  be  removed. 
It  also  asks,  in  effect,  for  a  general  admi- 
nistration of  both  these  charities.  Now, 
there  can  never  be  a  final  decree  made  for 
this  purpose  until  the  Court  has  ascertained 
what  the  charity  estates  really  are.  But 
the  information  represents,  that  by  means 
of  a  transaction  between  Headlam  and 
Cradock,  Cradock  has  improperly  treated 
a  certain  portion  of  the  charity  estates  as 
his  own,  with  the  concurrence  of  some  of 
the  trustees,  and  refuses  to  pay  rent,  which, 
in  his  original  character  of  lessee,  he  was 
obliged  to  do.  But  any  question  between 
him  and  the  charity  may  be  determined  in 
a  separate  suit.  Suppose  there  were  ten 
other  persons  in  the  situation  of  Cradock, 
in  respect  of  ten  other  parts  of  the  estate, 
could  there  be  one  suit  against  the  ten 

(1)5  Mad.  138  ;  t.  o.  Jac.  151. 

(9)  1  Myl.  &  Cr«  603 ;  s.  c  anlf ,  p.  75. 
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wrongful  clahnants  of  the  estate,  having, 
at  the  same  time,  the  general  administra- 
tion- of  the  charity  in  view  ?  Any  one  of 
the  parties  would  have  a  right  to  say,  that 
he  would  have  the  question  between  him 
and  the  charity  determined  when  his  evi- 
dence was  ready,  and  not  be  detained  for 
a  number  of  years. 

From  this  decision  the  relators  appealed, 
and  the  cause  was  argued  before  the  Lord 
Chancellor  on  the  13th  of  July,  by  Mr, 
Jacob  and  Mr,  Bethell,  in  support  of  the 
Vice  Chancellor's  decree ;  and  by  Mr, 
WigranifMr,  G.  Richards^  and  Mr.  Smythe^ 
contri^. 

July  19.  —  The  Lord  Chancellor — 
[after  stating  the  allegations  of  the  infor- 
mation!.— Now,  Cradock  says  that  he  is 
impot4rly  mixed  up  in  other  part,  of  this 
suit,  although  the  information  on  the  face 
of  it  states  a  case  against  him,  which,  if 
true,  would  entitle  the  Attorney  General 
to  proceed  against  him ;  and  he  contends, 
that  he  ought  not  to  be  mixed  up  in  this 
suit,  which  is  to  administer  the  general 
diarity  estate,  and  also  to  set  aside  this 
particular  transaction.  The  first  point  to 
be  considered  is,  whether  he  is  not  so  in- 
volved in  the  transactions  with  Headlam, 
as  to  render  it  impossible  to  proceed  against 
Headlam  in  respect  of  that  transaction, 
without  bringing  Cradock  before  the  Court. 
It  is  quite  clear  that  the  suit  could  not  be 
prosecuted  without  Cradock.  It  is  con- 
ceded that  Headlam  and  Cradock  devoted 
to  charity  purposes,  an  estate  in  which 
they  were  jointly  interested,  in  exchange 
for  some  of  the  charity  estates ;  and  in  a 
transaction  in  respect  of  property  in  which 
they  were  jointly  interested,  it  is  impossible 
to  proceed  against  Headlam  to  rescind 
the  contract,  without  including  Cradock. 

That  being  so,  the  question  is,  whether 
an  objection  for  multifariousness  can  apply ; 
that  is,  whisther,  in  the  case  of  a  party  who 
IS  involved  in  a  transaction  with  the  trustee 
of  the  charity  estate,  he  can  say,  "  Yi)u 
shall  sever  the  transactions  on  the  part  of 
the  trustee  so  as  not  to  mix  me  up  in  a 
suit  for  the  general  administration  of  the 
charity,  in  which  I  am  not  interested."  In 
many  cases  it  is  impossible  to  sever  a  case 
against  a  trustee,  and  if  you  suppose  such 


a  case,  the  objection  cannot  be  maintained, 
for  otherwise  it  would  be  impossible  to 
maintain  a  suit  against  the  trustee.  The 
case  might  be  so  involved  with  different 
transactions  that,  if  the  parties  concerned 
in  each  of  them  might  demur  for  multifa- 
riousness, you  could  never  make  the  suit 
effective. 

Whether  this  clearly  comes  to  such  a 
case,  is  not  material  to  consider.  It  is 
quite  clear  that  this  suit  would  be  defec- 
tive, if  the  case  against  Headlam  were  sepa- 
rated. The  object  is  to  administer  the 
charity  estates,  and  to  bring  Headlam  to 
account  for  them;  he  is  an  accounting 
party,  inasmuch  as  he  is  a  trustee.  The 
object  is  to  appropriate  the  whole  estate 
to  the  different  purposes  of  the  charity. 
Now,  can  anything  be  more  inconvenient 
than  to  have,  as  against  Headlam,  one  suit 
as  to  that  part  of  the  account  which  is  free 
from  the  objection  that  Cradock  is  not 
connected  with  it,  and  another  suit  as  to 
that  part  with  which  he  is  connected  ?  It 
would  be  a  most  improper  and  inconve- 
nient suit.  Suppose  Cradock  were  no 
party  to  this  suit,  then  we  should  have  a 
trustee  accountable  for  the  two  properties, 
and  it  would  be  necessary  to  have  two 
suits  against  the  trustee  in  respect  of  these 
two  properties ;  one  for  a  general  account, 
and  another  for  that  particular  transaction ; 
which  would  be  a  most  expensive  and  very 
inconvenient  mode  of  proceeding.  Is  a 
person  entitled  to  raise  this  objection,  who 
has  united  himself  as  a  party  to  a  breach 
of  trust  committed  by  a  trustee?  The 
reason  the  Court  listens  to  objections  for 
multifariousness,  is  to  protect  the  defen- 
dants from  unnecessary  expenses;  but  if 
you  allow  the  objection  in  such  a  case  as 
this,  you  must  expose  the  plaintiff,  and 
all  other  parties  to  the  suit,  to  a  very 
great  increase  of  expense,  merely  for  the 
sake  of  one  defendant.  The  effect  of  the 
transaction  is,  that  Cradock  has  become  a 
trustee  of  part  of  the  charity  estates ;  he 
has  taken  on  himself  part  of  the  charity 
property.  Suppose  he  had  become  an  ac- 
tual trustee  of  this  part  of  the  charity 
estates,  and  there  had  been  a  suit  to  take 
an  account  of  the  whole  charity  fund,  and 
to  administer  the  whole  charity  estates,  * 
could  he  have  objected  that  he  was  trustee 
of  part  only,  and  that,  therefore,  he  would 
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not  be  mixed  up  with  a  suit,  the  object  of 
which  was  to  administer  the  charity  estate 
generally  ?  That  would  be  contrary  to  the 
decision  of  the  Vice  Chancellor  in  Camp^ 
bell  V.  Mackay,  lliere,  the  trust  was  so 
united  by  allegations  in  the  bill,  and  so 
connected,  that  the  Vice  Chancellor  first, 
and  I  afterwards,  were  of  opinion  thdt  the 
objection  for  multifariousness  ought  not  to 
apply.  If  a  suit  were  so  constituted,  ac- 
counts would  have  to  be  taken  as  against 
the  defendant  as  trustee  only  of  part, 
which  part  is  so  mixed  up  and  involved 
with  the  general  suit,  that  the  two  parts 
cannot  be  severed :  and  shall  there  be  a 
distinction  in  favour  of  a  party  who  was 
not  a  trustee  originally,  but  who  has  been 
made  so  by  mixing  himself  up  with  a 
breach  of  trust? 

This  would  be  my  opinion,  indepen* 
dently  of  any  authorities,  and  it  is  also 
the  opinion  which  I  should  form  on  the 
authority  of  Campbell  v.  Mackay.  But 
this  case  is  almost  identical  with  that  of 
Salvidge  v.  Hyde,  not  according  to  the 
facts  of  that  case,  but  according  to  the 
case  which  Lord  Eldon  assumed,  in  answer 
to  an  objection  raised  at  the  bar.  His 
judgment  did  not  proceed  on  the  ground, 
that  the  suit  had  but  one  object ;  he  did 
not  go  to  that  extent,  nor  did  he  concur  in 
the  observations  of  the  Vice  Chancellor. 
It  is  observable  in  that  case,  that  Culliford 
was  a  trustee,  and  the  other  defendant  was 
the  person  who  purchased  from  him.  It 
was  charged,  that  land  was  sold  to  Culli- 
ford; and  it  was  also  charged,  that  the 
other  party  had  part  of  the  estate.  Lord 
Eldon  said,  '*  If  Culliford  purchased  for 
himself,  which  he  could  not  do,  and  then 
Laying  bought  of  him,  that  would  be 
one  thing ;  but  what  charge  is  there  in 
the  bill  Uiat  Laying  purchased  what  Cul- 
liford bought  ?  If  an  executor,  having  a 
power  to  sell,  agrees  to  sell  to  A  B,  can  a 
bill  be  filed  against  him,  and  also  for  a 
general  administration  of  the  estate  ?  He 
may  have  made  infinitely  too  good  a  bar- 
gain with  the  trustee  to  sell — one  that  the 
Court  would  not  allow  to  stand;  but  that 
is  no  ground  for  making  him  a  party  to  the 
general  administration.  The  case  must  de« 
^  pend  on  the  charges  of  the  bill :  they  may 
be  such  as  to  unite  persons  who  are  ordi- 
narily disunited."   It  is  impossible  to  mis- 


understand this  observation :  it  Is  to  ihii 
effect — "  If  you  proceed  against  Culliford, 
and  the  bill  connects  the  title  of  the  other 
party  with  the  purchase  which  Culliford 
has  made,  then  1  do  not  dispute  the  doc- 
trine of  the  Vice  Chancellor ;  but  here 
there  is  a  failure  of  that  ground,*  because 
this  bill  does  not  allege  that  there  is  any 
connexion  between  the  purchase  by  Culli- 
ford and  the  purchase  by  Laying."  On 
that  ground.  Lord  Eldon  decided  that 
case,  namely,  because  the  two  purchasers 
were  not  connected.  But  here  it  is  not 
disputed  that  the  two  parties  are  con- 
nected, because  the  consideration  given  for 
a  portion  of  the  charity  estates  was  pro- 
perty in  which  Cradock  and  Headlam  were 
jointly  interested. 

I  think,  not  only  on  general  principles, 
but  on  the  authority  of  the  opinion  ex- 
pressed by  Lord  Eldon*  in  the  case  put  by 
him,  which  is  as  nearly  as  possible  iden- 
tical with  this,  that  the  objection  for  mul- 
tifariousness cannot  be  supported. 

Demurrer  overruled. 


June  24. — ^Afler  the  demurrer  had  been 
allowed  by  the  Vice  Chancellor,  ten  other 
defendants  put  in  a  plea,  stating,  that  Cra- 
dock had  filed  a  demurrer  to  die  bill,  and 
that  it  had  been  allowed  by  the  Vice  Chan- 
cellor. 

One  of  these  ten  persons  died,  without 
having  sworn  to  the  plea,  which  was  duly 
sworn  by  the  nine  other  persons,  but  the 
name  of  the  deceased  defendant  was  not 
struck  out  of  the  plea. 

Mr.  fVigram  and  Mr.  Smytkei  now 
moved  that  the  plea  might  be  taken  off  the 
file,  on  the  ground  of  this  irregularity: 
and  cited — 

Cope  V.  Parry,  1  Mad.  SS, 

Cooke  V.  Westall,  ibid*  265. 

White  V.  Qodbold,  ibid.  269. 

Done  V.  Read,  2  Ves.  &  Bea.  310. 

Harris  v.  James,  3  Bro.  C.C.  S99. 

Mr.  Knight  and  Mr.  Bethell,  contra. 

The  Vice  Chancbllor  refused  to  make 
the  order,  observing,  that  in  1815,  in  Cope 
V.  Parry,  Sir  Thomas  Plumer  had  given  a 
different  decision  from  his  judgment  in 
Dove  V.  Read,  in  1813  ;  and  that  hepi«* 
ferred  the  decision  in  tbe  former  case. 
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The  plea  afterwards  came  on  for  argu- 
nii^nt. 

July  3, — Mr.  Knight^  Mr,  Jacoh,  and 
Mr.  Bethell,  in  support  of  the  plea,  insist- 
ed, that  as  the  demurrer  of  Cradock  had 
been  allowed,  and  as  he  was,  consequently, 
no  longer  a  party  to  the  suit,  the  part  of 
the  prayer  which  asked  for  relief,  as  against 
him,  was  now  incorrect,  and  till  the  infor- 
mation had  been  amended  in  that  point,  it 
could  not  be  allowed  to  proceed.  That  a 
similar  plea  had  been  allowed  in  Tarleton 
V.  Hornby  (5J). 

Mr,  Wigram^  Mr,  G,  Richards,  and  Mr, 
Smytke^  contra,  were  not  called  apon  by 
the  Court. 

The  Vice  Chancellor  expressed  an 
opinion,  that  the  plea  was  bad,  but  allow- 
ed it  to  stand  over,  to  see  if  any  precedent 
for  such  a  plea  could  be  brought  forward. 
The  case  being  mentioned  again  a  few  days 
afterwards,  His  Honour  stated,  that  his 
opinion  remained  the  same  as  on  the  former 
argument.  What  was  brought  forward  by 
this  plea,  which  was  a  plea  to  the  whole  in- 
formation, was,  that  a  certain  defendant  had 
demurred,  and  that  the  demurrer  had  been 
allowed  ;  but  it  did  not  follow  that  a  plea 
to  the  whole  information  was  good,  be- 
cause a  certain  person  had  been  improperly 
made  a  party.  According  to  the  prayer, 
relief  might  be  given  as  to  those  matters  in 
which  Cradock  had  no  interest  or  con- 
cern ;  and  it  was  not  certain,  that  as  to 
the  rest  of  'the  matters  in  which  Cradock 
had  an  interest,  relief  might  not  be  given 
as  against  the  trustees.  Hornby  v.  Tarkton 
was  a  very  different  case:  there  Lord 
Lyndhurst  treated  the  case  as  having  been 
already  decided,  inasmuch  as  the  demurrer 
had  been  allowed  against  the  responsible 
assignee;  and,  therefore,  the  suit  ought 
not  to  go  on  as  to  the  other  assignees. 


FIDDINO  V.  HOW. 


V.C.  \ 

June  17,  19,21./ 

Injunction, 

Where  the  plaintiff  had  used  a  consider^ 
able  degree  of  misrepresentation  in  state^ 
menis  made  to  the  public  respecting   the 

(3)  1  You.  &  Col.  333. 
New  SraiEs,  VI.— Chang. 


mode  of  procuring  and  waking  up  a  new 
description  of  iea^  an  injunction  to  restrain 
the  defendant  from  selling  tea  under  the 
name  employed  by  the  plaintiffs  and  in  a 
particular  kind  of  package,  which  theplain-- 
tiff  had  introduced,  was  refused,  until  the 
plaintiff  had  estabUshed  his  title  in  a  court 
of  common  law* 

The  bill  stated,  that  in  1822  the  plain- 
tiff, who  was  then  in  the  maritime  service 
of  the  East  India  Company,  went  to 
Canton,  and  there  became  acquainted  with 
a  merchant  named  Howqua,  who  was  the 
chief  of  the  company  of  Hong  merchants; 
which  company  was  exclusively  autho- 
rized by  the  Chinese  government  to  trade 
with  foreigners  in  tea  and  certain  other 
articles:  that  the  plaintiff  had  several 
commercial  transactions  with  Howqua, 
and  became  intimate  with  him,  and  fre- 
quently, in  1822  and  on  subsequent  voy- 
ages, drank  at  his  house  a  peculiar  kind  of 
tea,  made  from  a  mixture  of  several  varieties 
of  the  best  black  teas,  which  was  far  supe- 
rior in  flavour  and  quality  to  any  one  un- 
mixed tea ;  which  mixture  Howqua  made 
for  his  own  use,  and  never  sold  any  of  it : 
that  in  1829  the  plaintiff  ascertained  the 
kind  of  tea  which  gave  to  this  mixture 
its  peculiar  flavour;  and  in  1831  he  pur- 
chased from  Howqua,  and  brought  to 
England,  large  quantities  of  that  tea  and 
of  other  black  teas,  and  also  of  a  superior 
sort  of  green  tea :  that  in  1 832  he  made  a 
mixture  of  these  black  teas,  similar  to  the 
mixture  used  by  Howqua,  and  caused  it 
to  be  packed  in  small  sealed  packages, 
containing  each  the  quantity  of  a  catty — 
being  a  Chinese  weight,  equal  to  one 
pound  and  a  quarter  avoirdupois ;  and  he 
then  gave  it  the  name  of  **  Howqua's  mix- 
ture ;"  he  also  packed  the  green  tea  in 
packages  of  the  same  size,  and  called  it, 
*^  Howqua*s  small  leaf  gunpowder ;"  the 
packages  had  two  Chinese  flgures,  and 
some  Chinese  characters,  on  three  sides, 
and  a  label  on  the  fourth  side.  That  the 
tea  so  mixed  was  composed  of  from  ten  to 
thirteen,  out  of  forty  or  fif^y  sorts  of  the 
l]|est  black  tea,  that  are  grown  principally 
in  the  province  of  Kyiang  nan :  that  both 
these  teas  had  acquired  a  great  reputation 
in  Great  Britain,  and  were  sold  by  the 
plaintiff  to  the  average  amount  of  60,000/. 
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a  year  :  that  no  such  nor  any  similar  mix- 
ture had  ever  been  sold  in  England  previ- 
ously to  the  sale  of  it  by  the  plaintiff;  nor 
iiad  tea  of  any  sort  been  s<^d  in  England, 
previously  to  ISSi,  in  catty  packages,  or 
in  any  packages  of  a  similar  weight  or  de- 
scription, nor  under  the  name  of  Howqua's 
mixture,  or  of  Howqua*s  small  leaf  gun- 
powder :  that  the  defendant,  without  the  au- 
thority of  the  plaintiff,  had  sold,  and  was 
continuing  to  sell,  large  quantities  both  of 
black  and  green  teas  of  inferior  qualities^ 
in  packages  of  the  same  form,  with  the 
same  distinguishing  names  and  marks, 
imitated  from  the  said  catty  packages  made 
by  the  {^aintiff,  under  the  names  of  **  How- 
qua's  mixture,"  and  '*  Mowqua's  (1)  small 
leaf  gunpowder."  The  bill  prayed  for  an 
account  of  the  profits  made  by  the  defen- 
dant by  selling  tea  under  the  names  of 
Howqua's  mixture,  and  Mowqua's  small 
leaf  gunpowder,  and  that  the  plaintiff 
might  be  declared  entitled  to  such  profits ; 
and  that  the  defendant  might  be  restrained 
by  injunction  from  using  the  said  names 
or  either  of  them,  and  from  selling  any 
teas  under  such  names  or  any  other  similar 
names ;  or  any  teas  packed  in  packages, 
'With  labels  resembling  the  packages  and 
labels  used  by  the  plaintiff;  and  from 
using  any  packages  with  any  labels  re- 
sembling the  packages  and  labels  used  by 
the  plaintiff. 

In  support  of  the  plaintiff's  case,  affida- 
vits of  several  tea-brokers  in  London  were 
produced,  stating,  that  the  plaintiff's  tea 
was  of  a  new  and  very  good  description, 
and  that  they  were  not  able  to  discover  of 
what  peculiar  teas  it  was  composed,  nor 
could  they  make  a  similar  mixture. 

On  the  8th  of  May  the  plaintiff  obtained 
an  ex  parte  injunction  (following  the  words 
of  the  prayer  of  the  bill)  to  restrain  the 
defendant  from  selling  tea  under  the  name 
used  by  the  plaintiff,  or  in  packages  made 
in  imitation  of  his  packages. 

The  defendant  now  moved  to  dissolve 
the  injunction.  From  the  affidavits  in 
support  of  this  motion,  it  appeared,  that 
Pidding  began  to  sell  Howqua's  mixture 
about  April  or  May  1832,  when  he  took 
a  counter  at  the  Pantechnicon,  Belgrave 

(1)  It  sppeared  from  the  phintiiF'B  affidariu, 
that  Mofrqua  wM  alao  oo«  of  tlie  HoDg  m«rchanU» 


Square,  which  he  c^led  the  Chinese  Hong; 
and  he  employed  at  this  counter  a  Chinese 
person,  named  Sam  Sing,  who  was  dressed 
in  the  Chinese  costume.     He  quitted  the 
Pantechnicon  about  six  months  afterwards, 
and  then  took  a  counter  at  the  Bazaar  in 
Baker  Street,  where  he  continued  to  sell 
these  teas  for  a  few  months  only.    In  Sep- 
tember 1 884  he  became  bankrupt,  and  sold 
no  tea  from  the  end  of  1832  till  September 
1835,  when  he  took  a  counter  at  the  Pan^^ 
theon  Bazaar  in  Oxford  Street,  and  re- 
mained there  about  three  months.  He  soon 
after  appointed  two  confectioners  in  Lon- 
don to  be  his  agents  for  the  sale  bf  these 
teas,  who  were  the  only  persons  in  town 
authorized' by  him  to  sell  them.     When 
Pidding  gave  up  his  counter  at  the  Pan- 
technicon, iinother  person  began  to  sell 
tea  there  under  the  name  of  Howqua's 
mixture,  in  packages  similar  to  the  plain- 
tiff's, and  also  employed  the  same  Chinese, 
Sam  Sing.     It  also  appeared,  that  in  1 836 
several  persons  in  different  parts  of  Lon- 
don began  to  sell  tea  under  the  name  of 
Howqua's  mixture,  and  continued  to  do 
so,  without  any  audiority  granted  to  them 
by  the  plaintiff,  and  without  any  objection 
being  made  by  him.     Pidding,  however, 
denied  that  he  had  been  aware  of  that  cir- 
cumstance. 

It  was  also  stated  by  several  parties 
who  had  traded  with  Howqua,  and  who 
had  known  him  at  Canton,  that  they  had 
never  tasted  at  his  house  any  mixture  of 
tea  similar  to  that  which  was  sold  by  the 
plaintiff,  and  that  tliey  did  not  believe  that 
Howqua  had  ever  made  such  a  mixture. 
It  was  also  stated,  that  no  black  teas  are 
grown  in  the  province  of  Kyiang  nan,  in 
which  the  green  tea  plant  only  is  cultivat- 
ed. One  of  the  labels  used  on  the  catty 
packages  of  the  plaintiff,  contained  a 
statement  in  the  following  terms : — 

"The  tea  to  which  this  label  is  attached, 
is  imported  from  China  by  a  Commander 
in  the  Honourable  East  India  Company's 
late  maritime  service,  and  takes  its  title 
from  the  celebrated  Hong  merchant  of 
that  name,  this  being  his  favourite  mixed 
black  tea,  for  his  own  special  drinking. 
There  are  upwards  of  2,000  chops  of  tea 
gprown  in  China,  all  varying  in  quality 
from  each  other.  This  tea  comprises  above 
forty  of  the  very  best,  or,  as  they  are  termed. 
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the  firfit  chops;  end  is  grown  only  on  par* 
ticnlar  farms  in  the  province  of  Kyiang 
nan. — [It  then  stated  the  price,  &c.]  The 
price  is  but  a  small  advance  on  the  prime 
cost  at  Canton,  and  is  at  least  Ss,  less  than 
a  grocer  could  afford  to  sell  it  for,  if  he 
could  ^rocvre  it ;  but  this  he  cannot  at 
any  price." 

One  of  the  advertisements  published  in 
the  newspapers  respecting  the  plaintiff's 
tea,  was  as  follows : — 

'*  The  tea  which,  more  than  any  other  of 
the  forty  varieties  of  which  Howqua's 
mixture  is  composed,  gives  to  it  that 
delicious  fragrant  odour  for  which  it  is  so 
remarkable,  is  in  China  called  Loong  tsing. 
This  tea,  J.  F.  Davis,  Esq.,  in  his  work, 
called  '  The  Chinese,'  vol.  ii.  p.  462,  thus 
speaks  of — *  There  is  a  kind  of  pekoe 
made  in  the  green  tea  conntry,  from  the 
young  budsi  in  like  manner  with  the  black 
kind;  but  it  is  so  little  fired,  that  the 
slightestjdamp  spoils  it.  The  mandarins 
send  it  m  very  small  canisters  to  each 
other,  and  to  their  friends,  as  presents, 
and  under  the  name  of  Loong  tsing.' 
Were  it  not  that  Howqua  is  himself  a 
mandarin,  he  could  not  procure  this  tea  at 
a  guinea  an  ounce." 

It  was  also  stated  by  Mr.  Davis,  in  his 
work  before  referred  to,  immediately  after 
the  passage  quoted  in  the  advertisement, 
and  in  some  of  the  affidavits,  that  the  tea 
called  Loong  tsing  would  not  bearjimpor- 
tation  to  this  country ;  but  the  deponents 
believed  that  the  plaintiff's  tea  derived 
its  peculiar  flavour  from  an  inferior  black 
teaa  called  scented  orange  pekoe. 

The  followix^  was  another  of  the  plain- 
tiff's advertisements : — 

"  Howqna's  small  leaf  gunpowder,  the 
finest  green  tea  procurable  in  China,  grown 
only  on  one  estate,  is  sold,  in  its  original 
package,  containing  one  catty  Chinese 
weight,  equal  to  one  pound  and  one-third, 
at  the  rate  of  Ss.  T^d.  per  pound,  is  1 U.  6d» 
'  per  package.  I'his  tea,  as  well  as  How- 
qua's  mixed  black  tea,  is  imported  by  one 
individual  only,  a  Commander  in  the  East 
India  Company's  late  maritime  service,  and 
takes  its  name  from  the  celebrated  Hong 
merchant  of  that  time;  and  instead  of 
being  charged  at  the  grocer's  price  of  lis, 
per  pound  for  a  tea  in  no  way  equal  to 
this,  the  finest  gunpowder  tea  produced  in 


China,  the  importer  has  allowed  it  to  be 
sold  at  8s.  Hd*  per  pound." 

Several  other  advertisenjents,  of  a  simi- 
lar character,  were  also  referred  to,  all  of 
which  were  apparently  framed  with  the 
intention  of  inducing  persons  to  believe 
that  the  tea  which  was  sold  by  the  plaintiff 
had  been  mixed  in  China  by  Howqua,  and 
had  been  imported  to  England  in  the  state 
in  which  it  was  then  sold.  One  of  these 
advertisements  contained  the  following 
sentence — **From  the  careful  manner  in 
which  these  teas  are  imported,  in  packages 
quite  impervious  to  the  air,  Howqua's 
mixture  will  be  found  to  have  retained,  in 
the  highest  degree  of  perfection,  all  that 
freshness  and  delicious  fragrance  so  pecu- 
liar to  the  finest  teas  when  first  gathered 
in  China." 

Mr>  Jctcob  and  Mr»  Cankrien^  in  support 
of  the  motion  to  dissolve  the  injunction, 
contended,  that  the  notoriety  which  these 
teas  possessed  had  been  gained  by  repre- 
sentations which  were  altogether  false, 
and  which  had  been  made  use  of  for  the 
express  purpose  of  deceiving  the  pur- 
chasers ;  that  the  Court  would  not  protect 
the  plaintiff  in  the  enjoyment  of  any  ad- 
vantages which  were  obtained  by  means  of 
mis-statements  and  fraud ;  •  that  Pidding 
had  no  right  to  make  use  of  the  name  of 
Howqua ;  and  that  he  had  acquiesced  so. 
long  in  the  use  of  that  name  by  several 
parties,  that  the  Court  would  not  now  in- 
terfere in  his  behalf — Hogg  v.  Kirhy  (2). 
Mr.  Knighty  Mr,  fVtllcack,  and  Mr. 
Taylor,  in  support  of  the  injunction. — 
The  plaintiff  states  in  his  affidavits,  that 
having  tasted  certain  tea  at  Howqua's,  he 
made  this  mixture  as  similar  to  it  as  he 
could;  the  labels  and  advertisements  he 
makes  use  of  are  only  the  means  of  direct- 
ing public  attention  to  it — they  would  not 
destroy  the  right  of  the  plaintiff  to  bcpro- 
tected  in  the  exclusive  enjoyment  of  what 
is  to  be  considered  as  a  new  invention. 
As  to  the  question  of  acquiescence,  Pidding 
states  distinctly,  that  he  was  not  aware  till 
lately  that  the  name  of  Howqua's  mixture 
was  used  by  other  parties. 

The  Vice  Chancellor. — It  appears 
that  Pidding,  either  from  his  knowledge 
of  Howqua  or  some  other  means,  has  dis- 
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covered  a  metliod  of  compounding  tea 
which  is  agreeable  to  the  public.  Pidding 
having  begun  to  use  the  name  of  Howqua*8 
mixture,  the  defendant  has  used  the  same 
designation  for  the  tea  which  is  sold  by 
him,  and  which  I  do  not  take  to  be  the 
same  tea  as  is  sold  by  the  plaintiff.  Primd 
facie^  he  is  not  at  liberty  to  do  that.  It 
appears,  however,  to  me,  that  there  has 
been  such  a  degree  of  representation, 
which  I  take  to  be  false,  held  out  to  the 
public  about  the  mode  of  procuring  and 
making  up  the  plaintiff's  mixture,  that  a 
court  of  equity  ought  not,  until  the  clear 
title  of  the  plaintiff  has  been  established  at 
law,  to  interfere  to  defend  it.  As  between 
the  plaintiff  and  defendant,  the  course 
pursued  by  the  defendant  has  not  been 
proper.  But,  without  entering  into  the 
case,  it  appears  to  me,  that  it  ought  to  be 
the  rule  pursued  by  courts  of  justice,  not  to 
go  out  of  their  way  to  favour  those  whose 
case  is  not  founded  on  truth.  The  plaintiff 
has  thought  proper  to  mix  up  that  which 
might  be  true,  with  so  much  misrepresen- 
tation, that  unless  he  establishes  his  title 
at  law,  this  Court  ought  not  to  interfere. 
I  must  therefore  dissolve  the  injunction, 
giving  the  plaintiff  liberty  to  bring  such 
action  as  he  may  be  advised ;  and  let  me 
know  the  result  of  the  action,  and  then  I 
will  determine  about  the  costs   of  this 


motion. 


Injunction  dissolved. 


V.C. 

April  12,  28. 

L.C.  >       BROWN  r.  NEWALL. 

May  27 ; 
June  S, 

Practice — Injunction — Jurisdiction, 

An  ex  parte  injunction  had  been  oh- 
tained,  to  stay  an  action  to  which  the 
plaintiffs  in  equity  stated,  in  their  billt  they 
had  no  defence  at  law ;  and  there  was  not 
sufficient  time  for  the  defendants  to  nuwe  to 
dissolve  it  before  the  day  of  the  trial.  It 
appeared  afterwards,  that  the  injunction  had 
improperly  issued,  but  without  any  misrepre- 
sentatiotis  as  to  the  facts  as  contained  in  tlie 
plaintiffs*  affidavits.  The  injunction  was 
dissolved,  with  costs ;  but  held,  reversing  an 
order  of  the  Court  below,  that  the  Court  had 


no  power,  on  motion  by  the  defendant,  to 
order  the  plaintiffs  to  give  judgment  in  the 
action. 

In  July  1836,  John  Piatt  conveyed  and 
assigned  to  the  defendants,  W.  Newall 
and  J.  Plevin,  all  his  real  and  personal  es- 
tates, upon  trust  to  sell  and  apply  the  pro- 
ceeds in  discharge  of  his  debts. 

A  few  days  aflerwards,  Newall  and 
Plevin  procured  the  tenant  of  the  real 
estate,  who  was  a  son  of  John  Piatt,  to 
attorn  to  them ;  and  they  afterwards  served 
him  with  a  notice  to  quit.  On  the  1 9th  of 
September  following,  the  tenant  signed  an 
agreement  to  deliver  up  to  them  the  farm 
and  house,  of  which  the  real  estate  con- 
sisted, at  the  usual  times  of  giving  up. 

In  November  1836,  a  fiat  in  bankruptcy 
issued  against  John  Piatt,  founded  on  bis 
execution  of  the  conveyance  and  assign- 
ment before  referred  to ;  and  the  plaintiffs, 
P.  Brown  and  J.  Allwood,  were  appointed 
his  assignees.     They  gave  notice  to  the 
tenant  not  to  give  up  the  estate  to  Newall 
and  Plevin ;  and,  as  he  consequently  con- 
tinued  in   possession   of  it,  Newall  and 
Plevin  did,  on  the  9th  of  February  1837, 
serve  a  declaration  in  an  action  of  eject- 
ment against  him.     The  plaintiffs,  shortly 
afterwards,  obtained  the  common  order  to 
defend  the  action  as  landlords,  but  were 
not  then  aware  of  the  agreement  of  the 
1 9th  of  September,  which  they  did  not  see 
till  the  20th  of  March,  when  they  obtained 
an  inspection  of  it  under  a  Judge's  order 
dated  the  6th  of  March.    Having  then  laid 
their  case  before  counsel,  they  were  ad- 
vised th&t  they  had  no  defence  at  law  to 
the  action.     They  thereupon  filed  a  bill  in 
equity,  and,  on  the  25th  of  March,  ob- 
tained an  injunction  ex  parte  to  restrain 
the  defendants  from  proceeding  with  the 
action  of  ejectment,  or  from  receiving  any 
part  of  John  Piatt's  personal  estate.  They 
served  notice  of  the  injunction  on  the  27th, 
when  it  was  too  late  to  dissolve  it  before 
the  day  on  whicli  the  trial  was  to  come  on. 
On   the   20th  of  December  1836,  the 
bankrupt  presented  a  petition  to  the  Court 
of  Review  to  annul  the  fiat,  on  the  ground 
of  his  not  being  a  trader ;  and  on  the  27th 
of  January  he  presented  a  supplemental 
petition  for  the  same  purpose. 

The  trustees  had  entered  into  an  agree- 
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ment  to  ]et  the  farm  to  George  Davenport, 
who  was  one  of  the  lessors  of  the  plaintiff 
in  the  ejectment,  but  was  not  made  a  party 
to  this  suit. 

On  the  12th  of  April,  the  plaintiffs 
moved  to  dissolve  the  injunction. 

Mr.  Knight,  Mr,  A".  Parker,  and  Mr. 
James  Ru$$eU,  appeared  in  support  of  the 
motion;  and — 

Mr.  Swanston  and  Mr,  Bethell  opposed 
it. 

The  Vice  Chancellor  stated,  that  when 
he  granted  the  injunction,  he  had  under- 
stood it  was  a  case  in  ivhich  trustees  were, 
in  effect,  bringing  an  action  against  their 
cestui  que  trust ;  that  as  Davenport  was  not 
made  a  party  to  the  bill,  the  injunction 
could  not  possibly  be  supported  as  against 
him ;  and  that  he  should  dissolve  the  in- 
junction, with  costs,  and  let  the  matter 
stand  over  till  he  knew  the  result  of  the 
proceedings  in  the  Court  of  Review  to 
annul  the  fiat. 

On  the  28th  of  April,  the  case  was  again 
mentioned;  and  it  was  stated,  that  the 
bankrupt's  petition  to  annul  the  fiat  had 
been  refused;  but,  as  the  defendants 
would  not  take  any  part  in  the  proceedings 
in  the  Court  of  Review,  the  question  as  to 
the  validity  of  the  fiat  was  not  settled. 
The  defendants  moved,  that  the  plaintiffs 
might  be  ordered  to  suffer  judgment  for 
the  defendants,  in  the  action  at  law. 

His  Honour  said,  that  he  considered 
the  parties  ought  to  be  placed  just  in  the 
same  situation  at  law  as  they  would  have 
been  in  if  this  Court  had  not  interfered ; 
and  that,  as  the  plaintiffs  had  themselves 
alleged  in  the  bill  that  they  had  no  defence 
to  the  action  at  law,  and  had  improperly 
obtained  an  injunction,  he  should  place 
the  defendants  in  equity  in  the  situation 
in  which  they  would  have  been  if  the  in- 
junction had  not  issued ;  and  should  direct 
that  the  plaintiffs  should,  within  four  days, 
give  judgment  for  the  lessors  of  the  plain- 
tiff in  the  ejectment,  and  pay  the  costs  of 
this  motion ;  and  he  would  give  the  plain- 
tiffs liberty  to  take  such  proceedings  at 
law  as  they  might  be  advised. 

The  plaintiffs  now  moved,  before  the 
Lord  Chancellor,  to  discharge  the  orders  of 
the  Vice  Chancellor  of  April  12th  and  28th. 


Mr.  fVigram,  Mr,  BetheU,  and  Mr,  Ad- 
dison,  in  support  of  the  motion,  insisted, 
that  where  the  Court  thought  proper  to 
dissolve  an  injunction  to  stay  proceedings 
at  law,  it  had  no  power  to  interfere  brevi 
manUf  and  assume  what  the  result  of  the 
action  would  have  been,  and  give  posses- 
sion of  the  estate.  That  it  was  contrary 
to  the  established  practice  of  the  Court, 
that  the  defendant  should  move  as  against 
the  plaintiffs  for  such  orders  as  had  been 
granted  in  this  case,  and  which  they  now 
sought  to  discharge — 

Furnival  v.  Bogle,  4  Russ.  159  \  s.  c. 
6  Law  J.  Rep.  Chanc.  91. 

Wynne  v.  Griffith,  1  Sim.  &  Stu.  14 ; 
s.  c.  1  Law  J.  Rep.  Chanc.  110. 
Tliat  the  case  of  The  Princess  of  Wales  v. 
the  Earl  of  Liverpool  {\)  was  not  now  fol- 
lowed in  practice. 

Mr,  Knight,  Mr,  K.  Parker,  and  Mr, 
James  Russell,  contra,  contended,  that  it 
was  quite  clear  that  the  injunction  was 
improperly  granted  :  and  also,  that  in  con- 
sequence of  that  injunction  the  defendants 
in  this  suit  were  prevented  from  prosecut- 
ing their  action,  to  which  the  plaintiffs 
admitted,  by  their  bill,  they  had  no  de- 
fence ;  that  where  a  party  had  been  unjustly 
deprived  of  a  legal  right  by  the  interference 
of  the  Court,  the  Court  would  supply  an 
adequate  remedy. 

Anonymous  case,  2  Chanc.  Cases,  217. 

Grant  v.  Grant,  S   Sim.  863 ;  s.  c.    3 
Russ.  598. 

Pulteney  v.  Warren,  C  Ves.  72. 

Morgan  v.  Morgan,  2  Dick.  643. 

Anonymous,  ibid.  778. 

O'Donel  v.  Bronme,  1  Ball  &  B.  262. 

McCarthy  v.  Maguire,  1  Mol.  47. 
That  the  right  of  a  defendant  to  move  ad- 
versely as  against  a  plaintiff,  was   esta- 
blished by  several  authorities — 

Jones  V.  Lewis,  2  Sim.  &  Stu.  242. 

The  Princess  of  Wales  v.  the  Earl  of 
Liverpool,  1  Swanst.  114. 

June  8. — The  Lord  Chancellor  [after 
stating  the  case]. — The  bill  alleges  no 
equity,  except  that  the  plaintiffs  are  assig- 
nees of  the  bankrupt,  and  that  the  defen- 
dants claim  under  a  deed  which  is  alleged 
to  be  the  act  of  bankruptcy,  which  is,  in 

(1)  1  Swanst.  114. 
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fact,  no  equity  at  all.  But  that  the  ex 
parte  injunction  ought  not  to  have  been 
granted,  is  not  in  dispute.  When  an  action 
is  regularly  proceeding,  to  apply,  without 
any  previous  injunction,  ex  parte  to  stay  a 
trial,  is  a  proceeding  which  certainly  I 
have  not  before  seen;  and  the  learned 
Judge  who  made  the  order,  states  that  it 
was  made  under  some  misapprehension  of 
the  facts.  But,  as  I  cannot  assume  that 
the  case  was  presented  to  the  Vice  Chan- 
cellor otherwise  than  as  it  appeared  on  the 
affidavits,  I  must  look  to  those  affidavits, 
in  order  to  see  whether  the  party  so  misre- 
presented the  case  as  to  lead  to  the  unfor- 
tunate  result  which  has  occurred. 

I  am  most  unwilling  to  lay  down  any 
rule  which  should  limit  the  power  and  dis- 
cretion of  the  Court  in  cases  where  an  ex 
parte  injunction  is  obtained  by  anything 
like  misrepresentation — I  have  always  felt, 
and  since  I  have  been  on  the  Bench  I  have 
had  more  reason  than  before  to  feel,  the 
extreme  danger   of  the  practice  of  this 
Court  in  granting  injunctions,  and  the  ex- 
treme caution  which   it  behoves   all  the 
Judges  of  the  Court  to  exercise  when  ap- 
plications of  that  sort  are  made.     It  is 
absolutely  necessary  that  the  power  of 
granting  ex  parte  injunctions  should  exist, 
because  cases  arise  in  which  it  is  necessary 
to  have  recourse  to  that  power  to  prevent 
evils  that  cannot  afterwards  be  corrected ; 
but  I  believe  that  practically  it  creates  as 
much  injustice  as  it  prevents.     Now,  the 
Court  can  have  no  accurate  knowledge  of 
the  case,  but  from  the  faithful  represen- 
tation of  it  by  the  parties  applying  for  the 
injunction ;  and  therefore,  if  the  party  is 
found  to  misrepresent  the  case,  either  by 
stating   that  which  is  not  true,  or  sup- 
pressing that  which  is  material   for  en- 
abling the  Court  to  come  to  a  fair  conclu- 
sion on  the  subject,  the  Court  has  always 
exercised  its  jurisdiction  for  the  purpose 
of  repressing  any  such  practice.     To  what 
extent,  and  how  far  the  Court  may  be  en- 
abled to  go,  is  a  question  that  can  only  be 
disposed  of  where  cases  occur ;  and  I  am 
desirous    of  abstaining,  by  anticipation, 
from  putting  any  limits  to  that  power  and 
to  that  jurisdiction ;  but  then  it  must  ap- 
pear on  the  affidavits  that  there  was  such 
misrepresentation.    But,  in  the  affidavit  on 
which  this  ex  parte  injunction  was  issued, 


I  do  not  find  that  description  of  mis- 
statement or  suppression  which,  in  my 
opinion*  represented  a  case  likely  to  pro- 
cure a  judgment  in  favour  of  the  appli- 
cation, different  from  that  which  in  fact 
existed. 

With  respect  to  the  cases  which  have 
been  referred  to  in  support  of  this  order, 
the  first  was  an  anonymous  case,  and  that 
case  lays  this  proposition  down,  that  where 
the  Statute  of  Limitations  has  run  pend- 
ing an  injunction,  the  Court  will  restrain 
a  creditor  from  taking  advantage  of  that 
statute.  That  is  all  that  is  applicable  to 
this  case;  but  how,  under  what  circum- 
stances, or  in  what  shape  or  form,  that 
decision  was  made,  is  not  at  all  alluded  to 
in  the  report. 

Now,  I  find  that  that  case  does  not  go 
a  bit  further  than  many  other  casea  which 
are  referred  to,  which  establish  this  head 
of  equity,  that  where,  by  the  interposition 
of  this  Court,  and  that,  whether  rightly  or 
wrongly,  the  defendant  has  lost  a  remedy 
at  law,  the  Court  will  give  him  the  remedy 
of  this  Court,  in  order  to  put  him  in  a 
situation,  from  which  the  interposition  of 
this  Court  has  displaced  him.     That  will 
be  found  to  be  the  principle  established  in 
several  of  the  cases,  ending  with  the  ease 
of  PuUeney  v.  Warren.    Morgan  v.  Jones 
lays  down  the  same  proposition.     It  only 
decided,  that  equity  will  give  interest  on 
the  arrears  of  an  annuity,  where  the  Court, 
by  injunction,  has  prevented  a  distress. 
That  was  a  case  in  which  there  was  no  ob- 
jection to  the  jurisdiction   of  the  Court 
being  exercised,  piroperly  exercised,   by 
way  of  injunction;  but  it  turned  out,  that 
by  the  effect  of  that  injunction,  the  party 
had  lost  the  power  of  possessing  himself 
of  the  arrears  of  the  annuity.     Grant  v. 
Grant  laid  down  the  same  proposition; 
and  Lord  Eldon  founded  his  judgment 
in  that  case  upon  tlie  decision  in  Dwal 
V.  Terry  (2).     In  O'Donel  v.  Browne  the 
same  point  was  decided ;  and  then  comes 
PuUeney  v.   Warren,  which  undoubtedly, 
from   the   authority  on  which  that   caise 
proceeded,  is  entitled  to  the  greatest  con- 
sideration, but  it  only  establishes  a  propo- 
sition found  in  the  other  cases,  and  which 
seems  to  have  been  a  head  of  equity  admi- 

(2)  Show.  Par.  Caaas,  15. 
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niitered  from  the  earliest  times.  It  esta^ 
blishes  this,  that  where,  by  the  delay 
created  by  the  plaintiff  in  equity  filing  his 
bill,  the  defendant  in  equity  had  lost  his 
remedy  at  law,  equity  would  itself  supply 
a  remedy  in  substitution  of  the  legal  re- 
medy so  lost.  JoMi  V.  Lemt  proceeds  on 
the  same  ground.  Then  comes  the  case  of 
The  Princess  of  Wales  v.  Lord  Liverpool, 
which  is  supposed  to  be  an  authority  for 
this  purpose,  but  which,  I  think,  has  no 
application  to  the  present  case.  I  think, 
upon  examination,  it  will  shew  that  the 
Court  has  no  such  power  as  that  which 
has  been  exercised  in  that  case.  There 
Lord  Eldon  did  not  order  the  production 
of  the  documents,  but  says,  the  plaintiff 
shall  not  be  at  liberty  to  call  for  an  answer 
until  he  has  produced  them :  a  jurisdiction, 
whether  rightly  applied  in  that  case  or  not 
is  a  point  to  which  I  do  not  think  it  neces- 
sary to  advert ;  but  a  jurisdiction  which 
the  Court  does  exercise  by  putting  the 
plaintiff  on  terms,  and  refusing  the  legal 
power  to  proceed  in  a  suit,  unless  certain 
things  are  done.  At  all  events,  rather 
than  proving,  it  negatives  the  opinion,  that 
the  Court  could  say  to  the  plaintiff,  on  the 
application  of  the  defendant,  "  You  shall 
produce  to  the  defendant  the  documents 
which  you  set  out  in  your  case.*'  Jones  v. 
Lewis  is  precisely  the  same  case.  Sir  John 
Ifcach  professes  to  found  his  order  on  that 
case  of  The  Princess  of  Wales  v.  Lard  Li^ 
verpool.  Pickering  v.  Righy  (3),  and  il/tc- 
hletknait  v.  Moore  {4),  proceeded  on  the 
same  ground.  Then  there  is  a  case  which 
does  meet  the  point  directly ;  an  anony- 
mous case  (5),  where  the  application  was 
not  made,  in  the  shape  in  which  it  was 
made  in  The  Princess  of  Wales  v.  Lord 
Lioerpoolf  but  where  it  was  a  direct  appli* 
cation  on  the  part  of  the  defendant  to 
compel  the  plaintiff  to  produce  a  docu- 
ment. Lord  Thurlow  says,  **  Did  you 
ever  know  an  instance  of  a  defendant  apply- 
ing against  a  plaintiff,  even  to  produce 
deeds  ?  that  cannot  be  :*'  and  another 
case  was  cited  of  AT*  Carl/iy  v.  Maguire,  the 
circumstances  of  which  are  not  very  ap- 
plicable to  the  present  case.  It  arose  on 
a  question  of  replevin,  but  the  value  of  the 

(S)  18  Vet.  484. 

(4)  3  Mer.  «9S. 

(5)  t  Dick.  778. 


case  on  the  present  occasion  is  the  refer- 
ence Sir  Anthony  Hart  makes  to  the  case 
of  an  injunction ;  and  the  opinion  of  Sir 
Anthony  Hart  would  lead  to  the  conclu- 
sion, that  where  an  ex  parte  injunction  has 
been  obtained  by  misrepresentation,  this 
Court  has  no  power  to  go  beyond  dissolv- 
ing the  injunction,  and  making  the  party 
pay  the  costs.  Then  there  is  a  case  of 
Wynne  v.  Griffith,  which  was  a  bill  for  a 
8peci6c  performance,  and  to  restrain  an 
action  for  the  deposit ;  the  injunction  hav- 
ing been  continued  on  the  merits,  the  de- 
fendant afterwards  moved,  as  a  distinct  and 
substantive  motion,  that  the  vendor  should 
pay  the  deposit  into  court.  The  Vice 
Chancellor,  Sir  John  Leach,  was  of  opinion, 
there  was  no  case  on  the  merits,  and  there- 
fore it  was  not  necessary  to  come  to  any 
decision  in  the  shape  and  form  in  which 
that  species  of  adverse  order  could  be 
made  against  a  plaintiff;  but  it  shews  Sir 
John  Leach  thought  the  only  way  it  could 
be  done  was  not  as  an  adverse  order  for 
the  plaintiff  paying  money  into  court,  but 
as  a  condition  annexed  to  the  relief  given 
to  him,  and  upon  an  application  to  dissolve 
the  injunction,  the  Court  would  have  con- 
tinued it  only  on  those  terms.  Now,  there 
is  a  strong  inference  (though  not  a  direct 
decision),  that  Sir  John  Leach,  who,  fol- 
lowing the  case  of  The  Princess  of  Wales  v. 
Lord  Liverpool,  was  as  much  disposed  as 
any  Judge  to  have  extended  the  jurisdic- 
tion^against  the  plaintiff,  thought  the  only 
way  in  which  he  could  do  so  was,  by  a 
species  of  order  which  he  there  suggests. 
Now,  these  cases  not  only  do  not  support 
the  order  sought  to  be  discharged,  but 
they  all  assume  that  such  an  application 
cannot  be  made  by  a  defendant  against  a 
plaintiff.  And  what  does  Lord  Lyndhurst 
say  in  Fumival  v.  Bogle  (6)  ?  In  that  case 
Bogle  had  attached  money  of  Furnival's 
in  the  hands  of  the  garnishee.  Furnival 
filed  a  bill  against  Bogle,  and  obtained  tin 
injunction.  The  defendant  denied  all  the 
equity,  and  the  injunction  was  dissolved; 
and  then  the  defendant  moved  that  the 
money  might  be  paid  to  him:  but  Lord 
Lyndhurst  said  "  It  is  impossible  to  main- 
tain that  position ;  and  for  this  reason,  that 
there  is  no  judgment  at  law  ascertaining 

(6)  4  Ross.  151 ,9.0,6  Law  J.  Rep.  Chine.  91. 
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their  legal  right,  or  the  amount  of  their 
legal  demand.  If  this  Court  were  to  order 
the  money  to  be  paid  to  them,  it  would  in  . 
effect  give  judgment  on  the  proceedings  at 
law.  It  is  impossible  for  this  Court  to 
anticipate  what  the  judgment  in  the  Mayor's 
Court  will  be,  particularly  with  respect  to 
the  amount  of  the  sum  which  may  be  re- 
covered." There,  although  the  injunction 
had  improperly  issued,  and  though  the 
proceedings  ought  to  have  been  permitted 
to  go  on  in  the  Mayor's  Court,  and  the 
rights  of  the  parties  there  adjudicated,  yet 
this  Court  having  interfered,  the  Judge 
said,  I  must  know  the  result  of  the  contest 
before  I  can  venture  to  dispose  of  the 
money.  [His  Lordship  then  referred  to 
the  statement  in  the  bill,  that  the  plaintiffs 
had  no  defence  at  law,  on  which  statement 
the  Vice  Chancellor  appeared  to  have,  in 
some  degree,  founded  his  order ;  and  ob- 
served, that  that  statement  must  be  taken 
as  a  legal  inference  from  the  facts  of  the 
case,  but  that  the  Court  must  judge  of  the 
correctness  of  the  inference,  and  that  the 
party  would  not  be  bound  by  it]. 

If,  therefore,  this  order  is  to  stand,  it 
must  stand  as  an  order  of  the  first  impres- 
sion. Nothing  like  it  has  been  referred  to. 
There  is  no  principle  to  be  extracted  from 
any  case  that  I  can  find,  and  none  were 
referred  to  at  the  bar,  in  which  any  such 
principle  has  been  maintained ;  on  the  con- 
trary, I  find,  that  wherever  a  question  has 
arisen,  although  the  Court  has  laboured 
studiously  for  some  purposes  of  justice  to 
do  it  indirectly,  it  has  always  repudiated 
the  idea  of  the  Court  having  jurisdiction 
to  do  it  directly. 

Some  points  are  stated  to  have  been  in- 
accurately represented.  The  ground  on 
which  the  Vice  Chancellor  seems  to  have 
proceeded,  is  principally  the  omission  of 
stating  that  Davenport  was  the  party  to 
whom  a  legal  demise  was  supposed  to  have 
been  made  by  the  parties  claiming  under 
the  deed ;  that  he  was  no  party  to  the  suit ; 
and  that  he  was  one  of  the  parties  on  whose 
demise  the  ejectment  would  proceed.  But 
the  question  is,  whether  omitting  to  state 
those  circumstances  would  at  all  impro- 
perly lead  the  Court  to  make  the  order 
which  was  made.  If  there  was  an  equity 
against  the  defendants,  they  might  be  re- 
strained from  asserting  their  legal  rights 


in  the  -ejectment,  whether  they  were  pro- 
ceeding to  recover  the  possession  on  an 
actual  demise  from  themselves,  or  by  virtue 
of  a  demise  from  Davenport  or  any  other 
person :  and  on  the  other  hand,  if  the  pro- 
ceeding was  Davenport's  proceeding,  and 
he  was  not  a  party  to  the  suit,  although  he 
might  be  restrained  from  proceeding  in 
the  names  of  those  persons  against  whom 
the  injunction  was  issued,  he  not  being  a 
party  to  the  suit,  but  being  an  independent 
party,  would  not  have  been  within  the 
terms  of  the  injunction. — [His  Lordship 
then  referred  to  some  other  alleged  misre- 
presentajtions  or  omissions,  which  he  consi- 
dered immaterial.] 

I  have  looked  through  this  affidavit  and 
the  cases  with  very  great  care,  the  Vice 
Chancellor's  order  being  the  subject  of 
appeal,  and  embracing  a  very  important 
question  of  practice.  I  find  no  authority 
for  supporting  it.  I  find  nothing  in  the 
special  circumstances  of  the  case,  that 
would  authorize  me  to  break  in  upon  what 
I  consider  to  be  the  established  practice  of 
the  Court.  I  think,  therefore,  however 
much  it  may  be  regretted  that  any  judg- 
ment should  have  been  obtained,  to  put 
the  parties  to  very  great  inconvenience,  and 
some  of  them  probably  to  great  expense 
and  considerable  injury,  still,  that  neither 
the  practice  of  the  Court,  nor  the  facts  of 
the  case,  are  sufficient  to  maintain  this 
order. 


V.C. 
June 


V.} 


VESTRIS  V,  HOOPER. 


Bankrupt — Assignees — Bill^  Dismissal  of. 

A  party,  who  afierwards  became  bankrupt^ 
filed  a  bill  for  an  account,  and  obtamed  the 
common  injunction  to  restrain  the  defendant 
from  proceeding  at  law: — Held^  that  the 
assignees  were  not  competent  to  consent  to 
have  the  bill  dismissed^  in  the  absence  of  the 
bankrupt. 

On  the  22nd  of  May  1887,  the  defendant 
obtained  an  order  from  the  Vice  Chancel- 
lor, by  which  this  bill  was  ordered  to  be 
dismissed.  The  order  stated  (in  the  usual 
form)  that  it  had  been  alleged  to  the  Court 
that  the  matters  in  difference  between  the 
parties  had  been  accommodated,  and  that 
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counsel  consented  to  the  order  on  behalf 
of  the  assignees  of  the  plaintiff. 

The  bill  was  filed  in  October  1836,  by 
Madame  Vestris,  praying  for  an  account ; 
and  the  defendant  not  having  put  in  an 
answer,  the  common  injunction  had  issued 
against  him,  to  restrain  him  from  proceed- 
ing against  the  plaintiff  in  an  action  at  law, 
and  this  injunction  had  never  been  dissolv- 
ed. A  fiat  of  bankruptcy  afVerwards  issued 
gainst  Madame  Vestris,  and  the  defendant 
then  served  the  assignees  with  notice  of  a 
motion  for  tlie  common  order,  that  they 
might  within  fourteen  days  adopt  the  suit, 
or  that  the  bill  might  be  dismissed.  Notice 
of  this  motion  was  not  served  on  Madame 
Vestris.  The  assignees,  considering,  as 
they  alleged,  that  the  accounts  which  were 
sought  to  be  taken  by  this  suit,  might  be 
as  well  taken  before  the  commissioner,  and 
being  also  desirous  of  obtaining  some  books 
of  the  plaintiff,  which  were  in  the  posses- 
sion of  the  defendant,  consented  that  the 
bill  should  be  dismissed,  on  condition  that 
the  books,  &c.  in  the  possession  of  the 
defendant  should  be  delivered  up  to  the 
official  assignee.  The  books,  &c.  had 
been  duly  delivered  up,  but  the  matters  in 
dispute  had  not  been  settled.  On  the  1st 
of  June  the  fiat  was  annulled. 

On  the  drd  of  June  the  defendant  com- 
menced an  action  of  debt  against  the  plain- 
tiff; and,  on  the  6th  of  June  lie  caused 
her  to  be  arrested.    . 

A  motion  was  now  made  on  behalf  of 
Madame  Vestris,  that  the  order  of  the  22nd 
of  May  might  be  discharged,  or  that  the 
plaintiff  might  be  at  liberty  to  prosecute 
this  suit ;  and  that  the  injunction  obtained 
against  the  defendant,  might  be  placed  in 
the  same  plight  and  condition  as  if  die 
•aid  order  had  not  been  made  ;  and  that 
the  defendant  might  be  restrained  from 
taking  any  further  proceedings  in  the  action 
at  law,  which  be  had  commenced  on  the 
Srd  of  June,  until  he  should  have  answered 
the  bill. 

Mr,  Knight  and  Mr,  G,  Richards,  in 
support  of  the  motion,  insisted  that  the 
order  ought  to  be  discharged,  inasmuch  as 
it  was  made  on  the  supposition  that  an  ac- 
commodation had  taken  place  between  the 
parties ;  whereas  the  defendant  had  since 
arrested  the  plaintiff,  in  respect  of  the  mat- 
ters which  were  the  subject  of  the  suit : 
Nbi^Seribs,  VI.~Chanc. 


that  the  order  was  also  irregular,  as  no  no- 
tice of  any  motion  for  such  an  order  had 
been  served  on  the  plaintiff. 

Mr.  Jacob  and  Mr,  Goodeve,  contra, 
contended,  that  upon  the  bankruptcy  of 
the  plaintiff,  her  assignees  were  competent 
to  consent  to  have  the  bill  dismissed ;  and 
that  the  plaintiff  was  well  aware  of  the 
motion  being  made,  although  she  had  not 
been  served  with  notice  of  it. 

Porter  v.  Cox,  6  Mad.  80;  s.  c.  1  Buck. 

B.C.  469. 
Sharp  V.  Hullett,  2  Sim.  &  Stu.  496 ; 
s.  c.  4  Law  J.  Rep.  Chanc.  147. 

The  ViCB  Chancellor  said,  that  the 
order  was  obtained  on  a  misrepresentation 
that  an  arrangement  hsd  been  effected, 
and  that  while  the  defendant  insisted  on 
the  regularity  of  that  order,  he  was  still 
desirous  of  prosecuting  his  action  at  law  : 
that  instead  of  taking  an  order  in  the 
common  form,  they  took  an  order  for  the 
dismissal  of  the  bill :  that  the  plaintiff  had 
a  personal  interest  in  the  question,  whether 
the  bill  should  be  dismissed,  as  the  defen- 
dant might  refuse  to  come  in  under  the 
fiat,  and  might  then  proceed  against  the 
plaintiff  personally.  His  Honour  was 
therefore  of  opinion,  that  the  order  must 
be  discharged* 


*■•■ 


M.R. 
May  24 
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CASE  V,  DROSIEB. 

Devise — Construction , 


Tfoo  estates^  X  and  F,  were  devised  to 
trustees  for  500  years,  with  remainder,  as  to 
estate  X^  to  A,  for  lifCf  with  remainder  to 
his  first  and  other  sons  in  tail,  with  remainder 
to  A's  daughters,  equally  in  tail  general^ 
with  remainder  to  B,for  life,  with  remainder 
to  his  first  and  other  sons  in  tail,  with  r^-- 
mainder  to  his  daughters  equally,  in  tail 
general.  The  estate  Y  was,  mutatis  mu- 
tandis, similarly  settled  on  B,  and  his  issue, 
with  remainder  to  A,  and  his  issue;  the 
trusts  of  the  term  were  declared  to  he,  to 
raise  2,000/.  each  for  C.  and  D;  and  ''if 
A,  or  B.  should  depart  this  life  without 
issue,  whereby  the  survivor  of  them  would 
become  entitled  to  the"  estates  X  and  Y,  to 
raise  a  further  sum  of  2,000/.  a  piece  for 
C.  and  D.     After  the  death  of  C.  and  D, 
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B,  died  without  issue: — Held,  that  thejur^' 
ther  sums  of2,000l.  were  not  raiseahle, 

A  term  being  limited  antecedently  to  an 
estate  iail^  for  the  purpose  of  raising  a  por^ 
tion  on  failure  (f  the  issue  in  taily  is  void, 
because  such  term,  if  valid ^  could  not  be 
barred  by  a  recover  if ;  and  the  payment  of  the 
money  mould  thus  be  indefinitely  postponed. 

The  testator,  Benoni  Mallett,  by  his 
will,  dated  the  28th  of  January  1780,  de- 
vised his  estates,  at  Middleton  and  Tes- 
terton,  to  trustees,  for  a  term  of  500  years, 
upon  the  trusts  after  declared ;  and  subject 
thereto,  the  testator  devised  his  estates 
at  Middleton,  in ^  strict  settlement,  to  his 
grandson  Thomas  M.  Case  for  life,  with 
remainder  to  his  first  and  other  sons  in 
tail  male,  with  remainder  to  his  daughters, 
equally,  ^as  tenants  in  common,  and  the 
heirs  of  their  respective  bodies,  with  re- 
mainder to  Philip  M.  Case  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail 
male,  with  remainder  to  his  daughters 
equally,  as  tenants  in  common,  and  the 
heirs  of  their  respective  bodies,  with  re- 
mainder to  the  testator's  right  heirs.  The 
testator  devised  his  tenements  at  Testerton, 
subject  to  the  term,  in  a  similar  manner,  to 
Philip  M.  Case  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male,  with 
remainder  to  his  daughters  equally,  as 
tenants  in  common,  and  the  heirs  of  their 
respective  bodies,  with  remainder  to  Tho- 
mas M.  Case  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male,  with 
remainder  to  his  daughters  equally,  as 
tenants  in  common,  and  the  heirs  of  their 
respective  bodies,  with  remainder  to  the 
testator's  right  heirs. 

The  testator  declared  the  trusts  of  the 
term  of  500  years  to  be,  as  to  the  heredi- 
taments at  Middleton,  to  pay  an  annuity  of 
'1 50/.  a  year,  to  Martha  Case,  and  to  raise 
S,000/.  each  for  his  two  grand-daugh- 
ters, Pleasance  Case,  and  Susannah  Sarah 
Case,  payable  at  twenty-one  or  marriage ; 
and  as  to  his  hereditaments  in  Testerton, 
to  raise  an  annuity  of  1 00/.  for  the  main- 
tenance of  Philip  Mallett  Case  until  he 
should  attain  twenty-one ;  and  he  declared, 
that  all  the  hereditaments  had  been  limited 
to  his  trustees  for  500  years,  upon  further 
trust,  that  in  case  either  of  his  grandsons, 
Thomas  Mallett  Case  and  Philip  Mallett 


Case,  should  depart  this  life  without 
issue,  whereby  the  survivor  of  them  wanld 
become  entitled  to  all  the  said  manors  and 
premises  comprised  in  the  said  term,  as 
well  at  Testerton  as  Middleton,  then  that 
his  trustees  should,  in  like  manner,  raise  and 
levy  the  further  sum  of  2,000/.  a  piece,  for 
.  the  increase  of  the  portions  of  his  grand- 
daugliters,  Pleasance  Case  and  Susannah 
Sarah  Case,  and  pay  the  same  to  them  at 
their  respective  ages  of  twenty-one  or  day 
of  marriage,  which  should  first  happen, 
with  benetit  of  survivorship,  in  case  of 
the  death  of  either  before  both  or  either 
of  the  said  sums  of  2,000/.  should  be  pay- 
able ;  and  with  a  direction,  that  the  last- 
mentioned  l^^cies  of  2,000/.  and  2,000/. 
should  sink  and  not  be  raised,  in  case  both 
his  grand-daughters  should  die  "  under  age 
and  unmarried." 

The  testator  directed,  that  the  term  of 
500  years  should  determine  and  be  void 
upon  the  full  execution  of  the  trusts 
thereof. 

The  testator  died  in  1781,  and  led  all 
his  grand-children  surviving  him.  The 
testator's  grandson,  Thomas  M.  Case, 
died  in  1800,  leaving  an  only  daughter, 
the  defendant,  Mary,  tlie  wife  of  Thomas 
Wythe.  The  testator's  other  grandson, 
Philip  M.  Case,  died  in  18:54,  without 
issue,  whereby  the  Testerton  estate  became 
likewise  vested  in  Thomas  Wythe,  in  right 
of  his  wife,  Mary  Wythe,  as  tenant  in  tail, 
subject  to  the  term  of  500  years,  and  the 
trusts  thereof. 

Both  grand- daughters  attained  their 
majority.  Susan  Case  died  unmarried  in 
1802,  and  Pleasance  Case  died  in  1821, 
leaving' the  plaintiff  her  only  chiid  and  ad- 
ministrator. 

The  plaintiff  by  this  bill  insisted,  tiiat 
according  to  the  true  construction  of  die 
will  of  Benoni  Mallett,  the  two  further 
sums  of  2,000/.  each,  on  the  death  of  Philip 
Mallett  Case  without  issue,  ought  to  be 
raised ;  and  by  this  bill  he  prayed,  that 
the  trusts  of  the  term  of  500  years  might 
be  performed — and  that  it  might  be  de- 
clared, that  in  the  events  that  had  hap- 
pened, the  two  sums  of  2,000/.  each  were 
a  charge  upon  the  estates  comprised  in  the 
term  of  500  years — and  that  the  same, 
with  interest  from  the  4th  of  July  18di, 
might  be  raised.. 
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To  this  bUl  Thomas  Wythe,  and  Mary 
his  wife,  filed.a  general  demurrer  for  want 
of  equity. 

Mr*   Tinneyt  Mr,  Pemberlonf  and  Mr* 
Gardner^  in  support  of  the  demurrer,  con- 
tended, first,  that  the  event  had  not  hap- 
pened on  ^  which  the  further  portions  of 
2»000/.  were  given  ;  that  Thomas  died  in 
1800,  and  his  brother  Philip  in  1834,  and 
consequently  Thomas  **  never  became  en* 
titled  to  the  two  estates;*'  and  the  por- 
tions thereof  never  became  payable :  that 
it  might  be  contended  on  the  other  side, 
that  the  word  *'  survivor**  was  to  be  con- 
strued '*  other** ;  but  that  was  never  done, 
except  such  an  intention  appeared  manifest 
on  the  face  of  the  will — Crowder  v.  Stone  ( 1  )• 
If  not  limited  to  the  life  of  the  tenant  for 
life,  the  gift  was  void  for  remoteness,  being 
after  a  general  failure  of  issue.     Again, 
they  urged  that  the  term  out  of  which  the 
portions  were  to  be  raised  preceded  the  es- 
tate tail,  and  therefore  could  not  be  barred 
by  a  recovery — Bales  v.  Conn  (2).  If,  there- 
fore, the  event,  on  which  the  further  por- 
tions were  raiseable,  was  not  so  restricted 
as  to  take  place,  in  the  event  of  the  estates 
becoming  united  in  the  life  of  the  tenant 
for  life,  it  might  then  take  place  at  any 
indefinite  time  on  the  failure  of  issue,  and 
was  so  circumstanced,  that  it  could  not  be 
barred ;  that  the  law  would  not  allow  such 
a  limitation  :  the  law  would  permit  such  a 
gift  after  an  estate  tail,  not  because  it  per- 
mitted a  charge  of  this   description  to 
affect    the    inheritance  for  an   indefinite 
period,  but  because  a  remedy  has  been  pro- 
vided to  defeat  it — namely,  by  a  recovery. 
Here,  it  was  so  limited,  that  a  recovery 
would  not  defeat  it ;  and  therefore  it  was 
void.     In  Morse  v.  Lord  Omwnd{S>)f  the 
estate  tail  preceded  the  term.     They  also 
cited  Bristow  v.  Bootkby  (4). 

Mr*  Kindersley^  and  Mr.  Richards^ 
contri. 

The  Mastsr  of  the  Rolls. — I  must 
allow  this  demurrer.  As  to  the  intention  of 
the  testator,  the  doubt  is,  what  he  meant, 

(1)3  Rom.  f  17 ;  a.  c.  7  Lair  J.  Rep.  Cbaoc.  99. 
(8)  4  Sim.  6d ;  t.  c.  «  R.  &  M.  751. 

(3)  5  Mad.  99  ;  a.c.  1  Rum.  38«;  4  Law  J. 
Rep.  Cbaoc.  158. 

(4)  f  Sim.  &  Sto.  465;  8.c.  4  Law  J.  Rep. 
Cbaoc.  87.  ^ 


and  whether  the  additional  sums  should  bt 
raised,  so  long  as  any  person  of  the  same 
line  remained,  or  on  a  general  failure  of 
issue.  The  strong  inclination  of  my  opi- 
nion is,  that  he  meant  such  issue  as  he  had 
described  in  the  former  limitations;  but 
whether  so  or  not,  he  has  directed  these 
sums  to  be  raised  on  failure  of  that  issuer 
It  might  be  at  a  very  remote  period  in- 
deed. Now,  there  are  not  any  means  by 
which  the  charges  in  this  case  could  be 
barred :  they  depend  on  a  term,  and  that 
term  is  precedent  to  the  estates  tail ;  so  that 
after  a  recovery  there  would  remain  a  term 
and  a  trust  to  be  performed — a  trust  which 
could  not  be  destroyed,  and  a  term  which 
cannot  be  destroyed.  On  that  ground, 
therefore,  I  must  allow  the  demurrer. 


June  3 


M.R.  \ 

,6;  Aug.  5./ 


HOLE  0.  BSCOTT. 


Power —  Bankruptcy —  Settlement — Con- 
struction, 

By  a  marriage  settlement^  an  estate  was 

limited  to  the  use  of  the  husband  for  life^ 

with  remainder  to  trustees  during  his  life^  to 

preserve  contingent  remainders^  and,  subject 

thereto,  to  the  use,  that  the  wife  should  re* 

ceive  a  jointure  of  50/.  a  year  for  life,  and 

a  term  of  2000  years  was  limited  to  secure 

it,  and  subject  thereto  to  the  children  of  the 

marriage,  as  the  husband  and  wife  should 

jointly  appoint ;  and  in  default,  to  such  of 

the  cliildren  as  the  survivor  of  the  husband 

and  wife  should  appoint,  and  in  default  there* 

of,  to  the  use  ojthe  children  living  at  the 

death  of  the  survivor  of  the  husband  emd 

wife,   and  in  default  thereof,  to  the  right 

heirs  of  the  husband  for  ever.     The  tenant 

for  life  became  a  bankrupt,  and  afterwards 

he  and  his  wife  executed  the  joint  power  in 

favour  of  their  children ;  the  tenant  for  Itfe 

subsequently  died,  and  his  wife,  who  survived 

him,  executed  the  separate  power  of  appoint* 

ment  in  favour  of  the  children  : — Held,  fast, 

that  the  joint  appointment  of  the  husband  and 

wife,  after  the  bankruptcy^  was  invalid;  and, 

secondly,  that  as  the  children  would  take  by 

way  of  remainder,  and  not  by  springing  use, 

and  the  wife  survived  the  husband,  the  re* 

mainder  failed  for  want  of  a  particular  estate 

to  support  it;  and,  thirdly,  that,  for  the 
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CASES  IN  CHANCERY : 


same  reeuonj  the  appointment  by  the  widow 
was  invalid,  and  the  children,  therefore,  took 
no  interest  in  the  estate* 

^On  the  marriage  of  Hugh  Escott  and 
Margaret  his  wife,  an  indenture,  dated  the 
8th  of  October  1804,  was  made  between 
Hugh  Escott,  of  the  one  part,  Margaret 
Dods,  afterwards  his  wife,  of  the  second 
part,  James  Newton,  of  the  third  part,  and 
Thomas  Escott  and  the  Rev.  George  Henry 
Leigh,  of  the  fourth  part;  and  thereby  the 
estate  in  question  in  the  cause  was  con- 
veyed to  James  Newton  and  William  Leigh, 
and  their  heirs,  to  the  use  (after  the  so- 
lemnization of  the  marriage)  of  Hugh 
Escott  for  life,  with  remainder  to  the  use 
of  the  same  trustees  during  the  life  of 
Hugh  Escott,  upon  trust,  to  preserve  con- 
tingent uses  and  estates,  and,  ader  the 
death  of  Hugh  Escott,  to  the  use  that 
his  wife  might  receive  thereout  a  join- 
ture of  50L  for  her  life,  and  subject  as 
aforesaid,  to  the  use  of  Thomas  Escott 
and  George  Henry  Leigh,  for  a  term  of 
2000  years,  to  commence  from  the  death 
of  Hugh  Escott,  with  remainder  to  the 
children  of  the  marriage,  as  the  husband 
and  wife  should  jointly  appoint,  and,  in 
default  of  a  joint  appointment,  to  such  chil- 
dren, for  such  estate,  in  such  shares,  and 
in  such  manner  as  the  survivor  of  them, 
the  said  Hugh  Escott  and  Margaret  his 
wife,  should  appoint,  and  in  default  of  such 
appointment,  and  until  the  estates  appoint-^ 
ed  should  take  effect,  to  the  use  of  all  and 
every  the  sons  and  daughters  of  the  mar- 
riage living  at  the  decease  of  the  survivor 
of  the  husband  and  wife,  and  all  and  every 
the  children  also  living  at  that  period,  of 
such  sons  and  daughters  who  should  happen 
to  die,  such  children  to  take  per  stirpes t  to 
be  divided  between  them,  share  and  share 
alike,  and  in  default  thereof,  to  the  use  of 
the  right  heirs  of  Hugh  Escott  for  ever. 

The  trusts  of  the  term  were  declared^to 
be  for  securing  the  jointure  of  50/. 

In  1825,  Hugh  Escott  became  a  bank- 
rupt, and  his  interests  under  the  settlement 
were  sold  by  his  assignees  for  5 SSL  to 
Clement  Poole,  deceased,  who  was  repre- 
sented by  the  plaintiffs;  and  in  April  1881, 
the  property  in  question  was  duly  conveyed 
by  the  assignees. 

The  power  of  appointment  was  not  exe- 


cuted previous  to  the  bankruptcy  of  the 
tenant  for  life ;  but  some  time  afterwards, 
namely,  on  the  25th  of  May  1881,  Hugh 
Escott  and  wife  executed  a  deed,  purport- 
ing to  be  a  joint  appointment  of  the  pro- 
perty to  their  children. 

In  March  1884,  Hugh  Escott  died,  leav- 
ing his  wife  surviving  him,  and,  upon  his 
death,  John  and  Jane  Elisabeth  Escott 
claimed  to  be  entitled  as  appointees ;  and 
having  obtained  possession  of  the  property, 
which  the  plaintiffs  could  not  recover  at 
law  by  reason  of  the  2000  years  term,  the 
present  bill  was  filed,  praying  a  declara- 
tion, that,  subject  to  the  term,  the  plaintifl^ 
were  entitled  to  the  estate  in  fee  simple, 
and  for  an  account  of  the  rents. 

After  the  filing  of  the  bill,  the  surviving 
wife  executed  a  deed,  purporting  to  be  an 
appointment  by  her,  to  the  same  effect  as 
that  executed  by  her  and  her  husband  in 
his  lifetime.  The  plaintiffs  alleged,  that 
on  the  death  of  Hugh  Escott,  in  the  life- 
time of  the  wife,  the  particular  estate  de- 
termined, and  the  contingent  limitation  to 
the  children  failed ;  and  further,  that  die 
bankruptcy  of  the  husband  destroyed  the 
joint  power,  and  the  separate  power  had 
really  no  existence,  because  the  estate  to 
be  thereby  appointed  could  not  take  effect 
at  the  moment  the  particular  estate  deter- 
mined. The  defendants  alleged,  that  the 
assignees  took  the  estate  subject  to  the 
powers  of  appointment,  which  were  vested 
in  him,  previous  to  his  bankruptcy. 

Mr,  Pemberton  and  Mr,  West,  for  the 
plaintiffs ;  and  Mr»  Kindersley,  Mr,  Chtmd'^ 
less,  and  Mr,  BarringUm,  in  the  same  in- 
terest.— The  defendants  cannot  take  under 
the  limitation  in  default  of  appointment, 
for,  being  a  contingent  remainder,  and  the 
particular  estate  which  supported  it  hav- 
ing ceased  by  the  death  of  Hugh  Escott, 
before  the  happening  of  the  contingency, 
the  remainder  has  failed.  Next,  the  ap- 
pointment by  the  survivor  is  not  valid, 
for  the  estates  appointed  by  the  widow 
must  be  read  as  if  they  had  been  contained 
in  the  original  deed.  The  limitation  would 
thus  stand  to  A.  for  life,  and  four  years 
after  his  death  to  his  children ;  this  would 
be  clearly  void  as  a  remainder ;  the  limi- 
tation cannot  take  effect  as  a  springing  use, 
for  it  is  a  rule,  that  when  a  limitation  may 
take   effect  as  a  remainder,  it  shall  not 
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operate  as  a  springing  use — Camfardiney. 
Carfvardine{\\Feame*s  Canting.  Rem,  d86| 
and  the  cases  there  cited.  The  appoint- 
ment by  the  bankrupt  after  his  bankruptcy 
is  bad ;  because  any  appointment  by  the 
bankrupt  among  his  issue  would  be  in 
derogation  of  the  estate  of  his  assignees, 
and  consequently  invalid — Badham  v.  Mee 
(2).  The  execution  of  the  joint  power  is 
therefore  bad  as  to  one,  and  it  consequently 
invalidates  the  joint  execution.  The  power 
may  also  be  considered  as  destroyed — 
Smith  V.  Death {J&\  Homer  v.  Swan{^). 
They  contended,  also,  that  the  joint  power 
could  not  be  considered  as  the  appoint- 
ment of  the  survivor,  because  the  survivor 
had  not  been  ascertained — M*Adam  v. 
Logan  (5), 

Sir  W.  W.  FdUtt  and  Mr.  G.  Richards, 
contr^  contended,  that  the  intention  of  the 
settlement  being  clearly  to  give  the  estate 
to  the  children  of  the  marriage  after  the 
death  of  their  parents,  a  court  of  equity 
would  reform  and  rectify  it,  if,  in  conse- 
quence of  some  matter  of  form,  the  inten- 
tion had  not  been  carried  into  effect.  That 
the  joint  power  hsd  not  been  destroyed 
by  the  bankruptcy — Long  v.  Rankin  {%), 
The  only  authority  was  that  of  Badham  v. 
Mee,  which  was  universally  disapproved 
of,  and  that  did  not  go  to  the  extent  of 
holding  that  a  joint  power  could  not  be 
executed  after  the  bankruptcy  of  one. 
That  the  assignees  took  the  same  estate  as 
the  bankrupt,  and  subject  to  the  power; 
the  execution  of  which  could  not,  there- 
fore, be  said  to  be  in  derogation  of  the 
estate  of  his  assignees,  which  was  subject  to 
it.  They  also  contended,  that  the  estates 
under  the  power  might  be  taken  by  way 
of  springing  use,  and  that  if  the  execution 
of  the  joint  power  was  void  as  to  the 
bankrupt,  it  might  then  operate  as  the  ap- 
pointment of  the  survivor,  afterwards  con- 
firmed by  her — 1  Sug,  Pow.  347,  Sclater  v. 
TraveU(7). 

(1)  1  Edeo,  C.C.  t7. 

(2)  7  BiDg.  695  i  I.  0.  9  Law  J.  Rep.  C.P.  Si3; 
1  Myl.  &  K.  S3 ;  t  Law  J.  Rep.  (n.s.)  Cbanc.  4. 

(3)  5  Mad.  371. 

(4)  1  Turn.  &  Rosa.  430. 

(5)  S  Bro.  C.C.  310. 

(6)  Sugden  on  Powers,  68,  and  Appendix,  No.  t ; 
and  aee  Walmealey  v.  Buiterworth,  Coote  on  Mort- 
gages, 698. 

(7>  3  Via.  4«7,  pi.  8. 


Mr.  Pemberton,  in  reply. 

The  Master  of  the  Rolls. — The  plain- 
tiffs in  this  case  claim  to  be  entitled  to  the 
estate  in  question  under  the  will  of  Clement 
Poole,  who  contracted  to  purchase  the 
same  from  the  assignees  of  Hugh  Escott, 
the  bankrupt,  and  under  a  conveyance 
from  the  same  assignees. 

The  defendants,  John  Escott  and  Jane 
Elizabeth  Escott,  claim  to  be  entitled  to 
the  same  estate  under  a  joint  appointment 
thereof,  executed  by  Hugh  Escott  and 
Margaret  his  wife,  and  under  a  separate 
appointment,  executed  by  the  same  Mar- 
garet after  the  death  of  her  husband.  On 
the  marriage  of  Hugh  Escott  and  Marga- 
ret his  wife,  a  settlement  was  executed. 
[His  Lordship  stated  the  marriage  settle- 
ment.]— The  deed  having  limited  the  life 
estate  to  Hugh  Escott,  but  no  life  estate 
to  the  wife,  and  having  limited  the  estate 
to  the  sons  and  daughters  and  the  chil- 
dren who  should  be  living  at  the  death  of 
the  survivor  of  Hugh  Escott  and  Margaret 
his  wife,  it  appears,  that  if  the  husband 
survived  the  wife,  and  in  default  of  ap- 
pointment, the  estate  limited  to  the  sons 
and  daughters,  and  their  children,  living 
at  the  death  of  the  survivor,  would  take 
effect  by  way  of  remainder;  but  that  if  the 
wife  survived  the  husband,  there  would  be 
no  particular  estate  to  support  the  contin- 
gent uses  for  the  children  living  at  the 
death  of  the  survivor. 

No  appointment  was  executed  in  or  be- 
fore the  year  1828,  when  Hugh  Escott 
became  a  bankrupt.  His  assignees  put  up 
his  interest  for  sale  ;  his  interest  was  a 
life  estate,  and  an  ultimate  reversion,  sub- 
ject to  the  annuity  secured  to  the  wife  if 
she  survived  him,  subject,  as  the  plaintiffs 
admit,  to  the  contingent  estate,  limited  to 
the  children  at  his  death,  if  he  survived 
his  wife ;  and  the  defendants  contend,  that 
his  ultimate  reversion  was  also  subject  to 
the  powers  of  appointment  created  by  the 
settlement. — [His  Lordship  stated  the  two 
several  a)ipointments,  and  proceeded] — 
The  question  in  this  case  depends,  first, 
upon  the  construction  of  the  settlement; 
and,  secondly,  upon  the  effect  of  the  as- 
signment under  the  bankruptcy.  By  the 
settlement,  as  I  have  stated,  the  estate  was 
limited  to  Hugh  Escott  for  life,  and  after 
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providing  a  jointure  to  the  wife,  power 
was  given  to  the  husband  and  wife,  or  the 
survivor,  to  appoint  to  the  children  of  the 
marriage,  and,  in  default  of  the  appoint* 
inent,  the  estate  was  limited  to  such  sons 
and  daughters,  or  such  children  as  should 
be  living  at  the  death  of  the  survivor  of 
tRe  husband  and  wife,  with  the  ultimate 
remainder  to  the  husband  in  fee.  The 
husband  had  an  estate  for  life,  and  if  he  had 
survived  the  wife,  the  settlement  was  so 
framed  as  to  give  effect  to  what  may  rea« 
sonably  be  supposed  to  be  the  intention  of 
the  parties.  Upon  the  determination  of 
the  life  estate,  the  children  either  desig- 
nated by  the  appointment,  or  described 
by  the  deed,  would  have  immediately 
succeeded ;  they  would  have  taken  by  way 
of  remainder;  and  as,  in  this  event,  the 
deed  is  not  to  be  so  construed  as  to  give 
an  estate  by  way  of  springing  use,  and 
as  the  wife,  to  whom  there  was  no  life 
estate  limited,  survived  the  husband,  the 
limitation  to  the  children,  living  at  the 
death  of  the  survivor  of  the  husband  and 
wife,  failed,  and  no  appointment  to  be  made 
by  the  widow  alone  could  be  valid.  If 
there  had  been  no  bankruptcy,  the  joint 
appointment  of  the  husband  and  wife  would 
have  taken  effect ;  and,  considering  that 
the  contingent  remainders,  limited  to  the 
children,  failed  in  consequence  of  the  par- 
ticular disposition  of  the  estate,  before  the 
limitations  to  the  children  took  effect,  the 
only  question  is,  whether  the  joint  power 
of  appointment  continued  after  the  bank- 
ruptcy, and  the  assignment  by  the  assig- 
nees. The  appointment  could  only  take 
effect  out  of  the  ultimate  remainder  in  fee 
vested  in  the  husband.  If  the  power  had 
been  to  have  been  exercised  by  the  hus- 
band alone,  I  am  of  opinion  that,  upon  the 
authority  of  Badham  v.  Mee,  it  would  have 
been  extinguished ;  and  the  question,  there- 
fore, is  reduced  to  this,  whether  the  hus- 
band, who  could  not  exercise  a  separate 
power,  could  exercise  the  joint  power  of 
appointment  vested  in  him  and  his  wife. 
Ihe  estate  for  life  of  the  husband,  and 
ultimate  remainder  in  fee,  were  vested  in 
the  assignees  by  act  of  law,  in  this  respect 
equivalent  to  a  conveyance.  If  there  had 
been  a  conveyance,  the  husband  could  not 
have  derogated  from  hh  grant ;  and  I  am 
of  opinion  he  could  not  defeat  it  by  joining 


with  another  person ;  and  it  therefore  ap- 
pears to  me,  that  his  disqualification  made 
it  impossible  for  the  joint  power  to  be 
exercisfd.  I  am  therefore  of  opinion,  that 
the  plaintiff  is  entitled  to  the  relief  which 
he  seeks  in  this  case. 


V.C. 


15.  J 


HART  17.  CRADOCK. 


July 

Annuities — Arrears — Interest — 4  Will.  4, 
c.  42. 

In  1 795,  if90  separate  amndties  far  the 
lives  of  the  grantors,  were  charged  on  ike 
dividends  of  a  sum  of  stock,  to  which  the 
grantors  eventually  became  absolutely  enti" 
tied.  The  anntdties  were  secured  by  the  joint 
and  several  bonds  of  the  grantors,  emd  also  by 
judgments.  In  1797,  the  stock  was  brought 
into  court  under  an  order  made  in  a  suit  m^ 
stituted  by  one  of  the  annuitants,  and  the  di^ 
vidends  had  since  been  accumulated.  The 
grantors  both  died  intestate,  (the  stavwor 
dying  in  1810,^  and  no  administration  was 
taken  out  to  either  of  them  till  1884.  The 
annuitants  were  the  only  claimants  upon  the 
fund : — Heldt  that  they  were  entitled  to  »- 
terest  on  the  arrears  of  the  awnmldes  from 
1810  up  to  the  date  of  the  report^  and  that 
such  interest  was  to  be  at  the  rate  ofbL  per 
cent. 

Many  ofthe  provisions  of  the  stat.  4  WiiL  4. 
c.  42,  which  were  intended  primarily  for 
the  courts  of  common  law,  will  be  adopied, 
mutatis  mutandis,  by  the  courts  of  equity. 

This  suit  was  instituted  by  a  judgment 
creditor  of  John  Price,  an  intestate,  for  the 
administration  of  his  estate. 

A  fund  now  consisting  of  2,500(.,  8\l, 
per  cent,  reduced  bank  annuities,  had  been 
settled  by  William  Price,  to  the  separate 
use  of  his  wife,  Mary  Price,  for  her  life, 
with  remainder  to  their  only  son  John 
Price,  in  the  event  of  his  surviving  her ; 
but,  otherwise,  it  was  to  revert  to  the 
father.  The  father  afterwards  died  in  the 
lifetime  of  Mrs.  Price  and  John  Price,  in- 
testate as  to  that  sum,  which  thus  became 
the  absolute  property  of  Mrs.  Price  and 
John  Price. 

In  1795,  Mrs.  Price  and  John  Price 
agreed  to  sell  to  William  Hyde,  an  annuity 
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of  70^.,  for  the  joint  live»  of  Mrs*  P.  and 
John  P,  and  the  life  of  the  survivor ;  and 
they  accordingly  gave  to  Hyde  their  joint 
and  several  boqd,  dated  the  ^5th  of  May 
1795,  in  the  penal  sum  of  1,120/.,  con* 
ditioned  for  the  payment  of  this  annuity  ; 
they  also,  by  an  indenture  of  the  same 
date,  charged  the  annuity  on  the  2,5 00/., 
and,  as  a  further  security,  executed  a  war« 
rant  of  attorney  to  confess  a  judgment 
against  them  for  a  sum  of  1,120/. 

In  August  following,  they  agreed  to  sell 
another  annuity  of  30/.  for  their  joint  lives 
and  the  life  of  the  survivor,  to  Thomas 
Shearcroft,  which  they  secured  by  a  joint 
and  several  bond,  dated  the  1 1th  of  August 
1795,  in  the  penal  sum  of  480/.  By  an 
indenture  of  the  same  date,  they  charged 
it  upon  the  2,500/.,  and  also  gave  a  war<* 
rant  of  attorney  to  enter  up  judgment  for 
480/. 

Judgment  was  entered  up  against  them 
under  both  warrants  in  Trinity  term,  1 795, 
but  no  execution  was  issued  on  either. 
Mrs.  Price,  however,  was  under  coverture 
till  1798,  and,  not  long  af^er  the  death  of 
her  husband  in  that  year,  went  to  reside  at 
Ghent,  where  she  died  intestate  in  1810; 
and  John  Price  left  England  in  1801,  for 
Africa,  and  died  there,  also  intestate,  at 
Cape  Coast  Castle,  in  June  1 802.  Neither 
he  nor  his  mother  had  any  property  in 
England  besides  the  2,500/. 

No  payments  were  ever  made  on  account 
of  either  of  these  annuities;  and,  in  1796, 
Hyde  instituted  a  suit  in  xhis  court,  of 
Hyde  v.  Prke^  to  compel  payment  of  his 
annuity,  out  of  the  dividends  of  the  2,500/. ; 
and  under  the  decree  made  therein  in  June 
1797(1),  the  2,500/.  was  transferred  to 
the  credit  of  that  cause.  The  plaintiff 
who  represented  Hyde,  had  applied  for 
letters  of  administration  to  the  effects  of 
Mrs.  and  Mr.  John  Price,  in  which  appli- 
cation he  was  opposed  on  behalf  of  the 
Crown,  by  Mr.  Maule,  one  of  the  present 
defendants,  to  whom  letters  of  administra- 
tion to  both  those  parties  were  at  length 
granted  in  February  1834,  and  this  suit 
was  instituted  in  May  following,  the  plain- 
tiff being  the  representative  of  Hyde. 

Upon  the  cause  coming  on  to  be  heard 
before  the  Master  of  the  Rolls  in  February 

(1)  See  Hyde  V.  Price,  5  Vet.  437. 


1885,  his  Honour  declared  that  the  plain- 
tiff was  to  be  considered  a  creditor  of  John 
Price,  in  respect  of  the  securities  granted 
to  Hyde,  and  referred  it  to  the  Master  to 
take  an  account  of  what  was  due  for  prin- 
cipal and  interest^  on  such  securities ;  and 
the  Master  was  to  take  the  usual  accounts, 
and  to  calculate  and  certify  how  much  was 
due  for  principal  and  interest,  from  the 
estate  of  the  said  John  Price,  up  to  the 
time  of  making  his  report,  in  repect  of  the 
annuities  of  70/.  and  80/.  respectively ; 
and  the  Master  was  to  be  at  liberty  to 
state  special  circumstances.  The  Master 
by  his  report,  certified  that  there  was  due 
in  respect  of  the  annuity  of  70/.  up  to 
March  1810,  (when  Mary  Price  died,) 
1,0S5/.  8«.  4c/.,  and  in  respect  of  the  an« 
nuity  of  30/.,  up  to  the  same  day,  437/.  10«.» 
and  that  he  had  not  thought  6t  to  allow 
interest  on  those  arrears,  which  was  claimed 
from  that  time  up  to  the  present  time.  No 
other  creditors  had  gone  in  before  the 
Master. 

Hart,  and  also  the  representatives  of 
Spearcroft,  who  were  defendants  in  the 
suit,  severally  excepted  to  the  report,  on 
the  ground  that  the  Master  ought  to  have 
allowed  interest  on  the  arrears, 

Mr.  Jacob  and  Mr.  G.  Richardi^  for  the 
plaintiffs,  and 

Mr,  Cooper  and  Mr.  Simpson^  for  the 
other  exceptants. — A  court  of  law  and  a 
court  of  equity  will  both  allow  interest  in 
cases  in  which  it  seems  proper.  If  an  ac- 
tion is  brought  on  a  judgment,  the  jury 
can  give  interest  by  way  of  special  damages. 
In  this  case,  the  plaintiff  has  a  separate 
suit,  which  is  equivalent  to  bringing  an  ac- 
tion, and  he  is  equally  entitled  to  interest. 

Gaunt  V.  jTaylor,  8  Myl.  &  K.  302 ; 
s.  c.  3  Law  J.  Rep.  (n.s.)  Chanc.  135. 

Thomas  v.  Edwards^  3  Anst.  804. 

M'Clure  v.  Dunkin^  I  East,  436. 

Newman  v.  Auling^  3  Atk.  579. 

Murray  v.  the  East  India  Company^  5 
B.  &  Aid.  204. 

Atkinson  v.  Atkinson,  1  Ball  &  B.  238. 

Slaplelon  v.  Conway^  1  Ves.  sen.  427.- 

Morris  v.  Dillingham^  2  Ves.  sen.  1 70. 

Lofvndex  v.  Collens,  17  Ves.  27. 

Tunstall  v.  Trappes,  3  Sim.  299. 

Booth  v.  Leycester,  1  Keen,  247 ;  s.  c. 
5  Law  J.  Rep.  (n.s.)  Chanc.  278. 

Kirwan  v.  Blake,  4  Bro.  P.C.  532. 
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Bonn  V.  Dalzell,  d  Car.  &  Pay.  376. 

Legatt  V.  Shetvell,  Gilb.  142. 

Hilhouse  v.  DaviSf  1  Mau.  &  Selw.  169. 

Batien  v.  Eamley,  2  P.  Wms.  163. 

77i«  Drapers*  Company  v.  Davis,  2  Atk. 
211. 

Robinson  v.  Cummingt  ibid*  411. 

Zacfy  Ferrers  v.  Lord  Ferrers,  Cas.  Tem. 
Talb.  2. 

Anon.  1  Sfdk.  154. 

j&//to<  V.  Z)at?f5,  Bunb.  23. 

^odt/y  V.  Bellamy,  2  Burr.  1094. 

iLorJ  Lonsdale  v.  Church,  2  Term  Rep. 
388. 

Duval  V.  Terrey,  Show.  P.C.  15. 
In  cases  where  the  Court  has  refused  to 
give  interest,  the  contest  has  been  between 
first  and  subsequent  incumbrancers,  or 
other  parties,  who  were  all  claimants  on  the 
estate ;  but,  in  this  case,  the  contest  is  be- 
tween the  incumbrancers  and  the  estate  of 
the  grantor ;  the  annuitants  are  the  only 
creditors. 

The  Duke  of  Bedford  v.  Coke,  1  Dick. 
178  ;  8.  c.  2  Yes.  sen.  116. 

Grosvenor  v.  Cook,  1  Dick.  305. 

Gibson  v.  Egerton,  ibid.  408. 

Keitleby  v.  Kettleby,  2  Dick.  514. 

Creuze  v.  Hunter,  2  Ves.  157. 

Deschamps  v.  Fannsck,  ibid.  716. 

Mackworth  v.  Thomas,  5  Ves.  329. 

Moore  v.  M'Namara,  1  Ball  &  B.  309. 

Berringion  v.  Evans,  1  You.  276. 

Lewes  v.  Morgan,  3  You.  &  Jer.  394  ; 
reversed  by  the  House  of  Lords. 

Anderson  v.  Dwyer,  1  Sch.  &  Lef.  301. 

Morse  v.  Faulkner,  3  Swanst.  429. 
Interest  will  be  allowed  where  the  annui- 
tant has  been  prevented  from  prosecuting 
his  claim  by  the  act  of  the  Court — Grant 
V.  Grant  (2) ;  and  here  the  plaintiff  was 
unable  to  proceed  until  the  Ecclesiastical 
Court  granted  administration  to  the  effects 
of  the  debtor.  The  fund  had  also  been 
brought  into  court,  and  had  been  accumu- 
lating for  many  years ;  and  the  decree  direct- 
ed the  Master  to  compute  what  was  due 
for  interest.  Under  the  late  statutes  of  4 
Will.  4.  c.  27,  and  4  Will.  4.  c.  42,  the 
Courts  are  empowered  to  allow  interest  in 
many  cases  in  which  it  might  have  other- 
wise been  refused;  and  under  the  28th 
section  of  the  latter  statute,  the  plaintiff  is 


entitled  to  a  decree  for  interest— 2  Sugd, 
Vend,  and  Purch.  9th  ed.  18. 

The  Solicitor  General  and  Mr,  Wray,  in 
support  of  the  Master's  report.*— The  Court 
is  not  in  the  hnbit  of  giving  interest,  ex- 
cept where  parties  are  in  fault,  for  not 
having  paid.  Here  the  debtor  died  in  a 
foreign  country,  and  no  administration  was 
taken  out  for  many  years,  till  at  last  the 
Crown  interfered.  The  parties  who  now 
represent  the  estate  of  the  grantor,  have 
committed  no  laches  for  which  they  ought 
to  be  charged  with  interest  on  these  ar- 
rears; and,  primd  facte,  a  creditor  bringii^ 
an  action  on  a  judgment  will  not  recover 
interest.  The  late  statutes  were  not  in* 
tended  to  operate  to  give  interest  on  judg- 
ments :  and  with  respect  to  the  order  which 
was  made  in  this  cause,  a  decree  directing 
accounts  of  principal  and  interest  will  not 
give  interest,  if  it  ought  not  in  strictness 
to  be  allowed — Hamilton  ▼•  Hougktam  (3). 

Mr.  Jacob,  in  reply. 

The  Vice  Cbancellor — [after  stating 
the  order  made  by  the  Master  of  the  Rolls, 
and  observing,  that  the  parties  who  framed 
the  order  on  the  one  side,  and  who  ap- 
proved it  on  the  other  side,  seemed  to  have 
taken  it  for  granted  that  interest  would  be 
due  on  the  securities  given  for  the  annui- 
ties ;  but  that  he  was  unwilling  to  let  his 
judgment  rest  entirely  on  the  words  of  that 
order]. — Now,  what  are  the  circumstances 
of  the  case  with  respect  to  the  possession  of 
the  fund  ?  Why,  that  fund  came  into  pos- 
session on  the  death  of  Mrs.  Price  in  1810; 
and,  previous  to  that  time,  by  reason  of 
the  proceedings  in  the  first  suit  of  Hyde  v. 
Price t  the  fund  had  come  into  conrt,  and 
produced  dividends,  which  have  been  an- 
nually laid  up  in  the  cause.  The  question 
is  solely  between  persons  who  claim  as 
creditors,  and  a  person  who  is  merely  ad- 
ministrator ;  and  therefore  there  is  no  con- 
flict between  these  persons  and  any  other 
creditors  on  the  fund.  This  makes  a  ma- 
terial difference.  Then  it  appears  the  an- 
nuities are  in  arrear ;  not  one  farthing  has 
been  paid ;  and  the  fund  has  been  increas- 
ing for  many  years ;  and  it  is  now  asked, 
that  interest  should  be  allowed  on  the 
annuities.     I  will  suppose  that   the  case 


(«)  3  Rum.  598. 


(3)  S  Bit.  169. 
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rested  merely  on  the  law  at  it  stood  before 
the  passing  of  the  late  act ;  and  that  law 
has  been  correctly  stated  in  the  judg- 
ment which  has  been  given  by  Sir  John 
Leach  in  Gau$U  ▼.  Taylor,  [His  Honour 
read  the  former  part  of  the  judgment  in 
that  case]. 

Now,  it  appears  to  me,  if  interest  might 
be  recovered  in  case  an  action  were  brought, 
that  it  might  also  be  recovered  in  a  case 
where  the  position  of  the  estates  would 
not  render  an  action  on  the  judgment  ad- 
visable, but  would  make  a  bill  in  equity 
the  proper  remedy.  The  bill  in  this  case 
was  filed  in  the  beginning  of  1 884 ;  and 
suppose  the  late  acts  had  not  been  passed, 
there  is  that  step  which  is  equivalent  to 
bringing  an  action ;  and  it  appears  to  roe, 
that  if  the  action  could  have  been  brought 
at  law  under  the  circumstances  which  affect 
this  case,  it  would  have  been  an  extremely 
reasonable  thing  to  have  allowed  the  jury 
to  give  interest  by  way  of  damages  on  the 
judgment ;  and  if  this  Court  is  to  exercise 
discretion  in  this  case,  it  would  be  strange 
indeed  not  to  allow  the  creditors  interest 
on  the  amount  of  the  arrears. 

But  this  appears  to  me  to  be  a  case  more 
favourable  for  an  exercise  of  discretion  in 
favour  of  the  creditors  by  reason  of  this 
act  having  actually  passed.  [His  Honour 
read  the  iiSth  section  of  the  4  Will.  4.  c. 
42J]  It  appears  to  me,  that  this  was  a 
remedial  act,  and  I  cannot  but  think  that, 
with  respect  to  this  act  and  the  act  c,  27 
of  the  same  session,  it  will  be  absolutely 
necessary  for  this  Court  to  adopt,  as  a 
matter  of  course,  many  of  its  provisions, 
changing  only,  of  course,  the  mere  formal 
language,  and  to  embody  into  its  practice 
many  of  the  provisions  which  are  intended 
for  common  law.  After  this  statute  had 
passed,  if  an  action  had  been  brought  upon 
this  judgment,  the  Judge  would  have  al- 
lowed the  jury  to  exercise  their  discretion 
on  the  point  of  interest. 

I  think  the  Master  has  taken  a  narrow 
view  of  this  case,  and  that  the  exceptions 
which  have  been  taken  to  the  disallowance 
of  the  interest,  must  be  allowed.  I  must 
also  treat  this  as  a  legal  demand,  and  not 
like  a  case  of  a  court  of  equity  giving  in- 
terest in  a  matter  peculiarly  of  an  equita- 
ble nature ;  and  therefore  the  interest  must 
be  at  5L  per  cent. 

New  Sbbibs,  VI.—Chanc. 


V.C.         >     . 

Nov.  14,1836.1    ^nresTA^L^r. 

Trustee— Heir—l  JVill.  4.  c.  60.  jr.  8. 
andi  ^  5  Will.  4.  c.  23.  s.  2. 

A  mortgagee  in  fee  died  intestate,  as  to 
his  real  estate,  before  the  mortgage  money 
was-  paid,  it  not  being  known  who  was  his 
heir: — Held,  that  his  heir  was  to  be  regarded 
as  a  trustee  within  the  meaning  of  1  fVilL  4. 
c.  60.  s.  8,  as  expUuned  by  4  ^  5  Will,  4. 
c.  23.  s.  2. 

This  case  was  mentioned  to  the  Vice 
Chancellor  in  August  1834  (see  3  Law  /. 
Rep*  (n.s.)  Chanc.  240),  when  his  Honour 
expressed  an  opinion,  that  it  was  not  the 
intention  of  the  legislature  that  the  act  of 
1  Will.  4.  c.  60.  s.  8.  should  apply  to  such 
a  case  as  the  present.  Subsequently  to  the 
decision  in  Ex  parte  Whitton(l),  this  pe- 
tition was  again  mentioned  to  the  Vice 
Chancellor,  when  his  Honour  was  pleased 
to  make  the  order  as  prayed. 


'.] 


BROWN  t^.  MERBDITH. 


M.R. 

Mar.  8 
May  24 

Deed —  Construction — Dower. 

• 

A  widow,  being  entitled  to  certain  benefits 
under  the  will  of  her  first  husband,  and  her 
dower  not  having  been  set  out,  joined  her  second 
husband  in  assigning  *'  all  and  singular  the 
legacies,  debts,  monies,  estates,  and  effects, 
whatsoever  and  wheresoever,  and  of  what  na" 
ture  or  kind  soever,  of,  or  to  which,  her  huS' 
band  in  her  right  or  otherroise  was  possessed, 
as  well  under  the  will  and  codicil  of  her  for' 
mer  husband,  as  in  any  other  manner  howso^ 
ever :" — Held,  tlmt  her  right  to  dower  did 
not  pass  by  this  assignment. 

The  bill  stated,  that  Robert  Newby,  be- 
ing seised  of  certain  hereditaments  situate 
in  the  parish  of  Cartmell,  or  elsewhere  in 
the  county  of  Lancaster,  by  his  will,  dated 
the  29th  of  May  1818,  gave  certain  bene- 
fits to  his  wife  Ann  Newby,  afterwards  Ann 
Hall,  (which  it  is  unnecessary  to  state). 
That    the     testator   died   in'  September 


(1)  1  Keen,  f78;  i.  e.  5  Law  J.  Rep.  (n.s.) 
Cbano.  378. 
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1820;  and  in  the  year  1821,  Ann  Newby, 
the  widow,  married  John  Hall,  and  that 
no  settlement  or  provision  in  lieu  or  bar 
of  dower,  having  been  executed  or  made 
upon  or  for  the  benefit  of  the  said  Ann 
Hall,  on  or  previously  to  her  marriage 
with  her  said  first  husband,  the  said  Robert 
Newby,  she,  immediately  upon  the  death 
of  the  said  R.  Newby,  became  entitled  to 
dower,  in  or  out  of  all  the  said  testator's 
freehold  estates,  of  or  to  which  he  was 
seised  or  entitled  for  an  estate  of  inherit- 
ance in  possession,  at  the  time  of  his 
death,  or  during  his  marriage  with  the 
said  Ann  Hall,  and  particularly  in  or  out 
of  the  said  estate  called  Green  Farm. 
That  no  settlement  of  the  said  dower 
having  been  made  on  or  before  the  said 
second  marriage  of  the  said  Ann  Hall,  the 
said  John  Hall  thereupon  became  abso- 
lutely entitled  thereto,  during  the  joint 
lives  of  himself  and  the  said  Ann  Hall, 
under  or  by  virtue  of  his  marital  right ;  and 
that,  being  so  entitled,  the  said  John  Hall 
duly  executed  a  certain  indenture  of  as- 
signment, bearing  date  the  15  th  of  March 
1884,  and  made  between  John  Hall  of  the 
first  part,  the  plaintiffs,  two  of  the  creditors 
of  John  Hall,  of  the  second  part,  and  the 
several  other  piersons,  whose  names  were 
mentioned  in  a  schedule  thereto,  (being 
also  respectively  creditors  of  John  Hall,) 
of  the  third  part ;  and  thereby,  aU  and  sin^ 
gular  the  legacies,  debts,  ffumies,  estates, 
and  effects,  whatsoever  and  wheresoever, 
dnd  of  what  nature  or  kind  soever,  of,  or 
to  which  the  said  John  Hall,  in  right  of 
his  said  wife  or  otherwise,  was  possessed, 
«s  well  under  the  will  and  codicil  of  the 
said  Robert  Newby,  as  in  any  other  man- 
ner howsoever,  were  (amongst  other  things) 
assigned  by  John  Hall  to  the  plaintiffs, 
their  executors,  administrators,  and  as- 
signs, upon  and  for  the  trusts,  intents, 
and  purposes,  and  with,  under,  and  sub- 
ject to  the  powers,  provisoes,  agreements 
and  declarations  in  the  said  indenture 
then  in  statement  declared  and  contained 
concerning  the  same,  for  the  benefit  of  the 
creditors  of  the  said  John  Hall. 

The  bill  prayed,  that  the  right  and  title 
to  dower  of  the  said  Ann  H^,  formerly 
Ann  Newby,  widow,  in  pr  out  of  the  free- 
hold estates,  or  estate  of  which  Robert 
Newby  was  seised  during  his  marriage 


with  the  said  Ann  Hall,  and  particularly 
in  or  out  of  the  said  estate  called  Green 
Farm,  might  be  established;  and  that  the 
plaintiffs  might  be  declared  entitled  theieto 
during  the  joint  lives  of  John  Hall  and 
Ann  his  wife;  and  for  the  necessary  ac- 
counts and  consequential  directions. 

The  defendants,  except  Hall  and  his 
wife,  filed  a  general  demurrer  for  want  of 
equity,  and  for  want  of  parties,  suggesting 
that  the  creditors  ought  to  have  been  made 
parties. 

Mr,  Pemberton  and  Mr,  Loftus  Wigram, 
in  support  of  the  demurrer,  contended, 
first,  that  the  wife  was  put  to  her  election 
between  her  dower  and  the  benefits  given 
her  by  the  will  of  her  husband  ;  secondly, 
that  the  words  were  not  sufficient  to  pass 
the  dower,  even  if  she  were  entitled  thereto ; 
thirdly,  that  a  mere  right  to  dower,  of 
which  the  parties  were  not  in  posseasiim, 
could  not  be  assigned,  and  was  open  to  the 
objections  against  maintenance  and  cfaam*^ 
perty.  They  objected  also,  that  the  other 
creditors  were  not  parties,  and  cited — 

1  Powel  on  Devises,  449. 

MiaU  V.  Brain,  4  Mad.  119. 

Butcher  v.  Kemp,  6  Mad.  61. 

Wilkinson  ▼•  Merryland,  Cro.  Car.  447» 

Mr.  Kindersley  and  Mr.  J.  H.  Palmer, 
contra,  cited — 

Lord  Dorchester  V.  the  Earl  of  Effing" 

ham,  Coop.  819. 
Wright  V.  Wright,  1  Ves.  sen.  409. 
Miekell  v.  Hughes,  6  Bing.  689 ;  s.  Ck 

8  Law  J.  Rep.  C.P.  248. 
Newton  v.  Lord  Egnumtf  5  Sim.  180. 
Alexander  v.  the  Duke  of  Wellingian, 

2  Rusa.  &  Myl.  S5 ;  s.  c.  9  Law  J. 

Rep.  Chanc  86. 
Lawrence  v.  Lawrence,  Freem.  284. 
Hitchin  V.  Hitchin,  Prec.  Ch.  183. 
Birmingham  v.  Kirwan,  2  Sch.  &  Le£l 

444. 
Lemon  v.  Lemon,  8  Vin.  Abr.  866,  pi. 

45. 
I  Roper's  Husband  and  Wife,  677,  579. 

May  24t<^LbRD  Langdalb  [after  re- 
ferring to  the  points  argued,  stating  the 
case,  and  in  particular  the  words  c^  the 
assignment,]  said — There  is  no  recital  in 
the  deed,  which  refers  to  any  daim  of 
dower,  no  intention  evinced  of  indudiiig 
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it,  and  no  vroria  sufficient  to  describe  it; 
and  without  saying  that  it  might  not  be 
effectually  assigned  in  equity,  1  am  of  opi* 
nion  that  the  plaintiff  is  not  entitled  to 
relief. 

Demurrer  allowed, 

Mr,  Kindersley  asked  for  leave  to  amend 
the  bill,  on  the  ground  that  the  expressions 
had  not  been  fully  set  out ;  but — 

The  Master  of  thb  Rolls  declined 
giving  liberty  to  amend. 


.} 


SWIFT  V.  NASH. 


M.R. 
July  26 

Will — Legacy — Charge  on  Real  Estate 
— Attestation, 

A  testator  by  his  ruill,  duly  attested,  gave 
oU  his  real  and  personal  estate  to  his  exe- 
euior,  in  trust  to  sell ;  and  he  directed  him 
to  pay  thereout  all  his  debts^  **  and  also  his 
legacies,  which  he  might  bequeath  by  any 
codicil  to  his  will"  By  a  codicil,  attested 
by  two  witnesses  only,  he  gave  an  annuity 
to  his  wife: — Heldf  that  it  was  charged  on 
his  real  estate, 

Joseph  Swift  devised  and  bequeathed  all 
his  freehold  and  personal  estate  to  his  exr 
ecutor,  Robert  Oldershaw,  his  heirs,  exe- 
cutors, and  administrators,  upon  trust,  as 
aeon  as  conveniently  might  be  after  his 
decease,  to  sell  all  and  singular  his  perso- 
nal estate  ;  and,  as  soon  after  his  decease 
aa  his  said  trustee  should  think  fit,  sell  and 
absolutely  dispose  of  the  said  freehold 
and  leasehold  messuages,  tenements,  and 
hereditaments ;  and  he  declared  that  the 
yearly  rents,  issues,  and  profits,  until  such 
sale  should  be  made,  should  be  consi- 
dered as  coming  in  lieu  or  in  the 
place  of  the  interest  of  the  money,  to 
arise  by  or  from  such  sale,  if  made, 
and  should  be  held  upon,  for,  under,  and 
subject  to  such  and  the  same  trusts,  ends, 
intents,  and  purposes,  as  were  thereinafter 
expressed  and  declared  of  and  concerning 
the  interest,  dividends,  and  income  of  the 
money  to  arise  by  or  from  such  sale  or 
sales ;  and  he  directed,  that  the  money  to 
arise  or  be  produced  by  or  from  the  sales 


thereby  directed  to  be  made,  and  aho  all 
his  ready  money  whatsoever,  and  all  money 
to  be  collected  and  got  in  as  aforesaid, 
should  be  held  upon  the  trusts,  and  for  the 
ends,  intents,  and  purposes  following — 
that  is  to  say,  upon  trust,  that  his  said 
trustee  or  trustees,  for  the  time  being,  should 
in  the  first  place  pay  and  apply  a  compe* 
tent  part  of  the  same  money,  in  satisfaction 
and  discharge  of  all  his  just  debts  and 
funeral  and  testamentary  expenses,  andalso 
the  legacies  which  he  might  bequeath  by  any 
codicil  or  codicils  to  his  said  will,  and  should 
lay  out  and  invest  the  residue  of  the  said 
money,  upon  certain  trusts  therein  men« 
tinned.     The  will  was  duly  attested. 

By  a  codicil  to  his  will,  attested  by  two 
witnesses  only,  the  testator  gave  his  wife 
201.  for  mourning,  and  other  necessaries, ' 
and  he  directed  his  trustee  and  executor 
named  in  his  said  will,  his  executors  or 
administrators,  to  pay  unto  her,  his  said 
wife,  one  annuity  or  yearly  sum  q£  100^.« 
to  be  paid  and  payable  to  her  quarterly, 
for  and  during  the  term  of  her  natural 
life. 

This  bill  was  filed  by  the  widow,  to  ob- 
tain payment  of  her  annuity ;  and  the  per- 
sonal estate  having  proved  altogether  de- 
ficient, the  question  which  arose  was, 
whether  the  real  estate  was  charged  with 
this  annuity,  the  objection  thereto  being, 
that  the  codicil  was  attested  by  two  wit- 
nesses only. 

Mr,  Tinney  and  Mr,  SinumSf  for  the 
plaintiff. 

Mr,  White,  contra,  cited — 
Habergham  v.  Vincent,  %  Ves.  jun.  204. 
Rose  V.  Cunynghame,  12  Ves.  29. 
Whytall  V.  Kay,  2  M.  &  K.  265. 

Mr.  Rogers,  for  other  parties. 

The  Master  of  the  Rolls  said,  he 
thought  there  was  no  doubt  that  an  an- 
nuity given  by  a  testamentary  instrument 
was  a  legacy;  that  this  case  was  very 
different  from  Rose  v.  Cunynghame,  and 
the  case  in  2  My  I.  <J*  Keen;  and  that  the  an- 
nuity was  therefore  payable  out  of  the 
common  fund. 

[See  10  Byth.  82  ;  and  Collins  v.  Johnr 
son,  4  Law  J.  Rep.  (m.s.)  Chanc.  226.] 
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BLUNDELL  0.  WIN80E. 


V 

Aug 

Joint    Stock    Company  —  Transferable 
Stock — Demurrer. 

By  the  deed  of  settlement  of  a  joint-stock 
company  f  it  was  agreed,  that  the  stock  of  the 
company  should  consist  of  sixty  shares  of 
100/.  eachy  with  power  for  the  company  to 
create  any  additional  nwnber  of  shares ;  and 
the  shares  were  to  he  assigned  and  disposed 
of  without  any  restriction,  at  the  will  of  the 
owner : — Held,  that  the  company  was  an 
illegal  body  ;  and  a  bill  hating  been  filed  by 
one,  of  the  shareholders  against  all  the  other 
parties  who  then  held  shares,  stating  that  the 
company  was  insolvent,  and  praying  for  a 
dissolution  and  a  contribution  to  the  losses  of 
the  company,  a  demurrer  to  the  bill  was 
allowed. 

Whether,  in  case  the  constitution  of  the 
company  had  not  been  illegal,  all  the  parties 
who  had  ever  held  shares  in  it,  would  have 
been  necessary  parties^  to  such  a  suit — 
quaere. 

'  From  the  allegations  in  the  biU|  it  ap- 
peared, that  in  1833  a  joint-stock  com- 
pany was  formed,  under  the  name  of 
the  Anglo-American  Gold  Mining  Associa- 
tion, for  the  purpose  of  working  gold  mines 
in  the  United  States  of  America. 

By  their  deed  of  settlement,  dated  the 
1st  of  November  1833,  after  stating  the 
object  of  the  company,  and  appointing 
,  John  Penman,  Esq.  superintendent,  G.  A. 
Muskett,  Esq.  trustee  and  treasurer,  and 
•Muskett  and  Penman  directors,  it  was 
agreed,  that  the  capital  of  the  company 
should  consist  for  the  present  of  6,000/., 
in  sixty  shares  of  100/.  each,  but  power 
was  reserved  to  th^  shareholders  to  create 
any  additional  number  of  100/.  shares,  as 
the  company  might  from  time  to  time  think 
desirable,  which  new  shares  were  to  be 
offered  in  the  first 'instance  to  the  holders 
of  the  old  shares  at  par,  although  they 
might  be  at  a  premium  in  the  market.  It 
was  also  provided,  **  that  the  shares  of  the 
company,  as  well  original  as  additional, 
should  and  might  be  assigned  and  disposed 
of  by  deed  or  will,  or  otherwise,  to  any 
other  person  or  persons,  at  the  discretion 
of  the  holders  thereof;  but  no  share  should 
be  divisible  into  any  fractional  part/'  It  did 


not  appear  that  there  was  any  restriction  on 
the  right  of  transferring  the  shares.  And, 
it  was  agreed,  that  Penman  should  forth- 
with go  over  to  America,  and  endeavour  to 
dis(5over  some  eligible  situation  for  carry- 
ing on  the  operations  of  the  company,  and 
he  was  authorized  to  draw  bills  on  the 
treasurer  and  trustee.  The  deed  con- 
tained the  usual  clauses  for  regulating  the 
affairs  of  the  company,  and  for  winding 
them  up  in  the  event  of  a  dissolution. 

At  a  .meeting  of  the  shareholders,  held 
in  September  1 834,  Muskett  resigned  his 
ofBces  of  trustee,  treasurer,  and  director, 
and  was  discharged  by  the  company  from 
all  liabilities,  and  he  soon  skflerwards  sold 
his  shares,  and  the  plaintiff  and  two  of  the 
defendants  were  appointed  to  succeed  him. 
At  the  same  meeting,  140  new  shares  of 
100/.  were  created,  which  were  sold  to 
various  persons,  and  the  whole  amount 
paid. 

In   December    1835   the   shareholders 
discharged  Penman,  who  had  expended 
considerable  sums  out  of  the  company's 
funds.     At  the  latter  end  of  1836,  eleveii 
more  new  shares  were  created  and  sold. 
On  the  14th  of  March  1837,  at  which  time 
the  company  had,  in  fact,  become  insolTent, 
a  resolution  was  duly  passed  by  a  majo- 
rity of  the  shareholders,  and  in  the  manner 
required  by  the  deed  of  settlement,  that  the 
company  should  be  dissolved,  which  reso- 
lution was  confirmed  by  another  meeting, 
held  on  the  29th  of  the  same  month  ;   and 
the  plaintiff  and  two  other  shareholders 
were  desired  to  carry  the  resolution  into 
effect.  There  were  at  that  time  211  shares 
in  the  company,  which  were  on  the  29  th  of 
March,  and  at  the  time  of  filing  the  bill, 
in  the  hands  of  the  plaintiff  and  the  defen- 
dants ;  and  the  bill  stated,  that, "  except  the 
plaintiff  and  the  defendants,  there  was  no 
person  who  was  then  in  any  way  interested 
m  or  liable  in  respect  of  the  affairs  of  the 
said  company  as  shareholders  or  otherwise  as 
partners  in  the  said  company."  The  plaintiff 
stated,  that  he  had  ap^ed  all  the  funds  of 
the  company,  and  some  of  his  own  monies,  in 
discharging  the  liabilities  of  the  company  ; 
and  that  he  was  totally  unable  to  carry 
into  effect  a  proper  and  complete  dissolution 
of  the  company. 

Winsor,  one  of  the  defendants,  who  was 
a  holder  of  one  share,  had  brought  an  ac* 
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tion  at  law  against  the  plaintiff  and  two 
other  of  the  shareholders  for  a  sum  of 
300/.  The  hill  prayed  for  a  dissolution  of 
the  company — for  an  account  of  its  debts 
and  liabilities,  and  of  all  its  transactions 
from  its  formation ;  that  Winsor  and  the 
other  shareholders  might  be  decreed  to 
contribute  their  proportional  shares  of  the 
losses  of  the  company ;  and  that  Winsor 
might  be  restrained  from  proceeding  with 
his  action. 

To  this  bill  Winsor  put  in  a  general  de^ 
murrer  for  want  of  equity ;  and  also  de- 
murred for  want  of  parties,  on  the  ground, 
that  Muskett  and  M  the  parties  who  had 
originally  been  shareholders  were  neces- 
sary parties  to  the  suit,  notwithstanding 
they  had  assigned  their  shares  to  other  per- 
sons. 

Mr.  Knight  and  Mr.  H,  W.  Cole,  in  sup- 
port of  the  demurrer.  ~  Under  the  deed  of 
settlement  of  this  company,  the  shares  were 
to  be  transferred  without  any  restriction 
at  the  will  of  the  owner.  The  company 
thereby  assumed  to  act  as  a  corporate 
body,  and  thus  their  constitution  was  ren- 
dered illegal. 

Dwergier  v.  Fellows,  5  Bing.  IS48 ;  s.  c. 
8  Law  J.  Rep.  K.B.  270 ;  10  B.  & 
C.  826 ;  1  Clark  &  Fin.  89  ;  7  Law 
J.  Rep.  C.P.  17  ;  2  M.  &  P.  884. 

Kinder  v.  Taylor,  Coll.  on  Partn.  Appi 
762. 

Josephs  V.  Pehrer,  8  B.  &  C.  689;  s.  c. 
8  Law  J.  Rep.  K.B.  102. 
*  Ellison  y.  Bignold,  2  Jac.  &  W.  510. 

The  King  v.  Dodd,  9  East,  516. 

The  King  v.  Webb,  14  East,  406. 

Buck  V.  Buck,  1  Campb.  N.P.  547. 
When  the  Bubble  Act,  6  Geo.  1.  c.  18. 
was  repealed  by  the  6  Geo.  4.  c.  91,  Lord 
Eldon  expressed  a  decided  opinion,  that 
the  common  law  was  sufficient,  without 
that  statute,  to  prevent  the  formation  of 
such  companies  as  the  present — George  on 
Joint  Stock  Companies,  p.  80.  This  suit  is 
also  defective  for  want  of  parties.  Mus- 
kett, and  all  other  original  shareholders, 
who  have  now  ceased  to  hold  shares,  are 
still  necessary  parties  ;  because,  the  trans- 
fer of  their  shares  did  not  relieve  them 
from  liability  to  third  persons  in  respect  of 
debts  due  from  the  company;  and,  if  they 
were  called  on  to  discharge  any  of  those 
debts,  they  would  be^  entitled  to  contribu- 


tion from  the  other  shareholders,  who 
might  thus  be  subject  to  a  multiplicity  of 
suits  ;  whereas,  the  whole  matter  might  be 
at  once  determined  in  a  suit  which  was 
properly  constituted.  It  ought  also  to 
have  been  set  forth  by  what  means  Winsor 
acquired  his  shares — 

JValbum  ▼.  Ingilby,  1  Myl.  &  K.  61. 

Glassington  v.  Thwaites,  2  Russ.  458* 

Mr*  Jacob  and  Mr,  W.  T.  S,  Daniel,  in 
support  of  the  bill. — Most  of  the  cases 
which  have  been  cited  were  decided  be- 
fore the  repeal  of  the  Bubble  Act,  and 
therefore  do  not  apply  to  this  case ;  for, 
it  can  scarcely  be  supposed,  that  when  the 
legislature  took  the  trouble  to  repeal  that 
statute,  it  was  intended,  that  no  benefit 
should  arise  from  the  repeal,  but  that  all 
undertakings  which  were  within  its  opera^ 
tion,  were  still  to  be  illegal  at  common 
law.  In  Walhum  v.  Ingilby,  the  capital 
was  to  be  1,000,000/.,  divided  into  20,000 
shares,  and  the  company  would  be  a  much 
less  manageable  body  than  the  present  one ; 
yet,  that  company  was  not  declared  to  be 
illegal,  but  the  demurrer  was  allowed  on 
other  grounds.  Here,  the  capital  was  never 
more  than  21,100/.,  and  the  number  of 
shareholders  was  only  about  twenty-five* 
There  is  no  common  law  by  which  a  part- 
nership of  twenty-five  persons  is  illegal ; 
and,  if  they  choose  to  agree  that  one  part- 
ner may  assign  without  the  privity  of  the 
others,  what  objection  is  there  to  such  a 
contract?  In  partnerships  in  mines  and 
collieries,  such  a  proviso  is  frequent.  It 
appears  sufficiently  on  the  face  of  the  bill, 
that  Winsor  is  a  shareholder.  With  re- 
spect to  Muskett  and  the  other  original 
shareholders,  there  are  before  the  Court 
all  the  existing  shareholders  ;  and  the  bill 
alleges,  that  diere  are  no  other  persons 
who  have  any  interest  in  the  affairs  of  the 
company.  Neither  is  a  shareholder  liable 
for  any  loss  that  takes  place  after  he  has 
assigned  his  shares ;  and  there  is  nothing  on 
the  face  of  this  bill  which  shews  that  the 
company  had  sustained  any  loss  before 
those  parties  ceased  to  be  partners.  But, 
supposing  a  company  to  have  been  legally 
constituted,  if  all  the  persons  who  ever 
held  shares  in  it,  or  their  representatives, 
were  necessary  parties  to  a  suit,  it  would 
be  impossible  to  wind  up  the  affairs  of  a 
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company  of  any  magnitudei  which  had  ex- 
isted forty  or  fifty  years — Figers  v.  Solari 

(1). 

The  Vice  Chancellor. — This  appears 
to  me  a  very  plain  case.  I  cannot  but 
think  that  this  deed  of  the  1st  of  Novem-« 
her  1S3S  is,  on  the  face  of  it,  illegal.  It 
proposed  that  certain  persons  should  form 
a  company  to  work  gold  mines  in  North 
America;  and  it  is  provided,  all  persons 
who  should  become  shareholders  should, 
so  long  as  they  held  any  shares  of  the  com* 
pany,  be  considered  as  copartners  in  the 
company.  Then,  although  the  shares  in 
the  first  instance  were  not  to  exceed  sixty, 
it  appears,  that  Uiere  might  exist  an  unli** 
mited  number  of  shares,  because  it  was 
provided  by  the  deed,  that  the  shareholders 
might  increase  the  number  of  shares  at 
any  time  they  should  think  proper,  and  it 
appears,  that  a  great  number  of  additional 
shares  were  subsequently  created  by  thA 
company.  The  deed  also  contained  a  clause 
to  the  effect,  that  those  persons  who  were 
holders  of  the  original  shares,  as  well  as  of 
the  additional  shares,  should  be  at  liberty 
at  any  time,  and  without  any  restriction 
whatever,  to  assign  or  transfer  their  shares 
to  any  person  they  thought  fit. 

Now,  it  appears  to  me,  that  the  fair  in- 
ference to  be  drawn  from  this  deed  is,  that 
certain  persons  were  to  form  a  company, 
which  might  be  increased  to  an  unlimited 
amount,  and  that  every  shareholder  should 
have  the  power  to  transfer  his  share  to 
whomsoever  he  pleased  without  control; 
and  that  the  deed  necessarily  represented 
that  the  person  who  assigned  the  shares, 
would  thereby  get  rid  of  his  liabilities,  and 
that  the  person  to  whom  the  shares  were 
assigned,  would  take  all  the  liabilities  at« 
tached  to  them.  Now,  diis  is  a  thing 
which  could  not,  by  any  means,  be  done 
at  law.  It  does,  therefore,  appear  to  me, 
that  the  deed,  on  the  face  of  it,  did  hold  out 
to  the  public  something  fraudulent,  to  in- 
duce persons,  in  the  hope  of  getting  profit 
by  working  gold  mines,  to  take  shares  in 
the  company,  and  thereby  become  partners, 
under  an  impression,  that  they  might  con- 
tinue to  be  such  partners  as  long  as  they 
pleased,  and  then  get  rid  of  their  liabilities 
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by  Bssigntng  their  shares.  '  I  conceive  the 
language  of  Lord  Chief  Justice  Best  in  bis 
judgment  in  Dunergier  v.  Fellows^  is  quite 
correct,  in  which  he  says,  "  There  can  be 
no  transferable  shares  of  any  stock,  except 
the  stock  of  corporations,  or  of  joint-st<idE 
companies,  created  by  acts  of  parliament  t 
when  it  is  said,  that  the  shares  were  to  be 
transferable,  that  must  mean,  diat  the  as- 
signee was  to  be  placed  in  the  precise 
situation  that  the  assignor  stood  in  before 
the  assignment :  that  the  assignee  was  to 
have  all  the  rights  of  the  assignor,  and  to 
take  upon  him  all  his  liability."  All  tbis 
appears  to  me  applicable  to  this  case ;  and* 
my  notion  is,  that  this  deed  is  illegal,  not 
only  because,  to  use  the  language  of  Mr. 
Justice  Best,  it  usurps  on  the  prerogative 
of  the  Crown,  by  attempting  to  make  a  body 
-»not  a  corporate  body — not  having  the 
protection  of  the  King's  charter — exercise 
the  power  of  a  body  corporate,  but  because 
by  bidding  out  to  the  public  that  the  shares 
could  be  assigned  in  the  manner  before 
referred  to,  when  no  such  thing  could  be 
done,  a  firaudulent  representation  was  prac<^ 
tised  on  the  public. 

My  opinion   is,   that  the    more  such 
scheme^  as  this  are  checked  in  a  court  of 
justice,  the  better  it  will  be  for  her  Ma- . 
jesty's  subjects  ;  and,  I  think,  that  tbis  de- 
murrer ought  to  be  allowed  with  costa. 

Demurrer  alkmed. 


>.} 


WOOD  V.  C0X« 


L.C. 
March ;  Aug.  30 

fVill —  Conatruciton —  Trust . 

S.  €,  demted  and  beqmemihed  aU  her  pro* 
perty  to  **  A^  his  hars,  exeeutorst  admmu* 
tratort,  and  asMtgns^  for  hie  and  their  own 
use  and  benefit  for  ever,  trusting  and  com* 
fiding  in  hss  honour  that  he  would  act  in 
strict  conformity  with  her  wishes"  The  tes* 
tatrix  appointed  A,  and  B,  executors,  Bf 
a  testamentary  writings  executed  the  same 
dayt  she  specified  certain  bequestSf  and  con* 
eluded^  "  such  is  the  wish  of  Sarah  Cramp* 
ten"  :—Held,  that  A.  was  entitied  bftnefi* 
daily  to  the  residue,  after  payment  of  the 
spe^fied  bequests. 

This  was  an  appeal  from  the  decision  of 
the  Master  of  the  Rolls.    A  report  of  the 
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oue,  on  the  original  bearing,  will  be  fonnd 
in  5  Lam  J.  Rep.  (k.s.)  Cheme.  561,  and  see 
anU^  p.  18^. 

Mr,  Knight,  Mr.  J.  Rusull,  and  Mr. 
WiliiamMm^  for  Sir  6.  M.  Cox,  in  support 
of  the  appeal. 

Mr.  Wigram,  Mr.  Richards,  and  Mr. 
^*ggi  ^^^  ^^  plaintiff,  and  in  support  of 
the  decree. 

August  SO. — Tbe  Loan  Chancbllob.— 
The  testatrix,  in  tbis  case,  by  her  will, 
expressed  herself  thus : — **  In  the  name  of 
God,  amen,  I,  Sarah  Crompton,  of  SS,  Bry- 
anstone  Square,  widow  of  George  Richard 
Crompton,  Elsq.,  hereby  devise,  give,  and 
bequeath  all  my  house  in  Bryanstone 
Square,  and  all  the  furniture,  jewels,  plate^ 
and  effects  whatsoever  therein;  and  also 
all  my  monies  whatsoever,  and  all  my 
estate,  property,  and  effects  whatsoever 
and  wheresoever,  both  real  and  personal, 
and  of  whatsoever  nature  or  kind  the  same 
may  be,  unto  Sir  George  Matthias  Cox,  of 
Connaught  Terrace,  Edgeware  Road,  in 
the  parish  of  Paddington,  Baronet,  a  colo* 
nel  in  the  East  India  Company's  service, 
his  heirs,  executors,  administrators,  and 
assigns,  for  his  and  their  o«vn  use  and  be* 
nefit  for  ever,  trusting  tmd  wholly  conjidkng 
m  hU  honour,  that  he  will  act  in  strict  con* 
formky  with  my  wishes.  I  hereby  appoint 
Sir  George  Cox,  and  Thomas  Wilson,  o£ 
Montagu  Street,  Portman  Square,  St.  Ma« 
rylebone,  solicitor,  the  executors  of  this 
my  will;  and  hereby  I  revoke  all  former 
wills,  dated  the  25th  day  of  April  1823. 
Sarah  Crompton."  On  the  same  day,  and 
very  shortly  after  the  said  will  was  signed, 
Mr.  Edmund  Alexander  Wilson,  from  the 
dictation  of  the  said  Sarah  Crompton,  wrote 
a  testamentary  paper  as  follows: — '^  Miss 
Mary  and  Miss  Betsey  Trussell  for  life, 
100^  a  year,"  &c.  [The  paper  then  con* 
tained  several  other  legacies  and  annuities.] 
Sarah  Crompton  wrote,  with  her  own  hand, 
at  the  foot  of  the  paper,  tlie  words  follow- 
ing:— **  Such  is  the  wish  of  Sarah  Cromp- 
ton." 

The  testatrix  died  three  days  afterwards, 
and  the  two  testamentary  papers  were 
proved  by  the  executors,  who  possessed 
themselves  of  her  estate,  which  was  much 
more  than  sufficient  to  satisfy  the  legacies 
given  by  the  second  testamentary  pi^r. 


This  bill  was  filed  by  the  sole  next-of- 
kin  of  the  testatrix,  praying  that  it  might 
be  declared,  that,  under  the  said  will  and 
testamentary  paper  of  the  said  testatrix, 
diere  was  a  resulting  trust  of  the  residue 
of  the  personal  estate  ef  the  said  testatrix, 
after  payment  of  her  debts  and  legacies  in 
favour  of  her  next-of-kin. 

The  word  "  wish"  appears  to  have  been 
mistaken  at  the  Rolls,  and  to  have  been 
supposed  to  be  **will,"  which  is  so  far 
important  as  the  word  **  wish"  corresponds 
with  the  same  word  used  in  the  other  testa* 
mentary  paper.  In  the  first,  she  expresses 
her  confidence  that  Sir  George  Cox  would 
act  in  conformity  with  her  "  wishes,"  and 
in  the  latter  she  expresses  what  her  wishes 
were.  It  is  also  to  be  observed,  there  are 
no  words  of  gift  throughout  this  testamen- 
tary paper :  this,  coupled  with  the  repe- 
tition of  the  word  *'  wish,"  affords  an  infer- 
ence deducible  from  the  documents  them- 
selves, that  the  latter  was  merely  an  enu- 
meration in  writing  of  those  wishes,  which 
tbe  former  assumes  to  have  been  previ- 
ously communicated  to  Sir  George  Cox, 
and  which  is  stated  in  his  answer  to  have 
been  the  dise. 

Taking,  then,  these  two  papers  together, 
they  amount  to  this  :  the  testatrix  gives 
all  her  property  to  Sir  George  Cox,  for 
his  own  use  and  benefit,  trusting  he  will 
execute  her  wishes,  such  wishes  being, 
that  the  several  persons  named  in  the 
second  paper  should  have  the  several  pro- 
visions therein  specified.  And  how  does 
this  differ  from  a  gift  of  her  whole  property 
to  Sir  George  Cox,  subject  to  the  payment 
of  the  several  provisions?  If  the  word 
'*  wish,"  in  the  second  paper,  is^  to  be  con* 
sidered  as  in  connexion  with  the  same 
word  in  the  first  paper,  the  construction 
must  be  the  same  as  if  she  had  commenced 
the  second  paper  in  these  words :  *'  The 
wish  referred  to  in  the  preceding  writing 
is,  that  Miss  Mary  and  Miss  Betsey  Trus- 
sell should  have  100/.  a  year  for  life,"  and 
ao  on  through  the  other  gifts ;  and  if  such 
had  been  tlw  form  of  the  second  paper,  no 
doubt,  I  conceive,  could  have  been  enter- 
tained on  the  construction.  The  construc- 
tion must  have  been  the  same  aa  if  the 
expression  of  the  wish  had  been  contained 
in  the  first  paper,  which  would  l^ave  been 
a  gifl  of  the  property  to  Sir  George  Cox, 
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for  his  own  use  and  benefit,  subject  to  the 
several  payments  to  the  several  persons 
enumerated.  There  would  have  been  no 
inconsistency  in  this  disposition,  no  repug- 
nancy in  any  of  the  clauses,  no  forced  con- 
struction to  be  adopted,  and  no  words  to 
be  omitted,  whereas,  before  any  construc- 
tion can  be  adopted,  making  Sir  George 
Cox  trustee  of  the  whole  property,  these 
words,  *'  for  his  own  use  and  benefit"  must 
either  be  expunged  from  the  will,  or,  by 
some  irresistible  evidence,  from  other  parts 
of  the  testamentary  paper,  be  treated  as  if 
they  had  not  been  inserted  in  it;  a  con- 
struction which  nothing  but  absolute  ne* 
cessity  would  justify. 

It  was  argued,  that  the  original  of  the  first 
paper  proved  that  Mr.  Wilson  was  at  first 
intended  to  be  associated  with  Sir  George 
Cox  in  the  gift  of  the  property,  his  name 
having  been  inserted  after  that  of  Sir 
George  Cox,  and  the  words,  "  their  heirs" 
for  *'  his  heirs,"  Mr.  Wilson's  name  being 
afterwards  erased,  and  the  word  ^^his" 
substituted  for  '*  their,"  and  that  such  in- 
tended gift  to  the  two  was  inconsistent 
with  an  intention  to  confer  a  benefit  upon 
the  one.  Assuming  that  these  erased  words 
may  be  looked  at  for  the  purpose  of  con- 
struing this,  of  which  probate  has  been 
granted,  it  appears  to  me,  the  construc- 
tion of  them  would  lead  to  an  opposite 
conclusion.  In  the  first  place,  the  erasure 
of  Wilson's  name  appears  to  have  taken 
place  before  the  sentence  was  concluded, 
and  the  latter  part  of  it,  **  trusting  and 
wholly  confiding  in  his  honour,"  must  have 
been  written  after  the  erasure  of  Mr.  Wil* 
son's  name.  But  if  Sir  George  Cox  was 
to  be  only  a  trustee  for  others,  why  was 
Mr.  Wilson,  who  is  co-executor,  not  to  be 
associated  with  him  in  the  trust  ?  There 
could  be  no  reason  for  this,  if  the  trust 
was  to  apply  to  the  whole  property;  but 
it  was  necessary,  if  the  gift  was  intended 
to  confer  a  benefit  on  Sir  George  Cox, 
sobject  only  to  a  trust  to  the  extent  of 
the  specified  provisions  for  others.  If,  in 
the  language  of  some  of  the  cases,  which 
I  shall  presently  refer  to,  it  was  a  gift  in 
trust,  why  exclude  one  of  the  executors 
from  the  trust  ?  But  if  it  was  a  gift  sub- 
ject to  a  charge,  the  reason  is  obvious. 
The  testatrix,  having  communicated  her 
.  wishes  to  Sir  George  Cox,  probably  con^ 


sidered  that  the  performance  of  then  was 
as  effectually  secured  as  if  she  bad  ex- 
pressed them  in  her  will ;  and  the  question, 
as  to  what  particular  words  amount  to  a 
trust,  would  not  probably  have  been 
thought  by  her  material  to  be  considered, 
if  she  had  been  aware  of  the  decisions  on 
that  subject.  It  was  aaid,  the  testatrix 
need  not  have  trusted  to  the  honour  of  Sir 
G.  Cox  if  she  had  intended  to  give  to  him 
the  property,  subject  only  to  the  payment 
of  the  several  legacies  enumerated ;  bat 
neither  need  she  have  trusted  to  his  honour 
if  she  intended  he  should  be  a  trustee  of 
the  whole.  The  fact  seems  to  be,  that  ahe 
considered  her  confidence  in  the  honour  of 
Sir  G.  Cox  just  as  well  founded,  and  the 
interests  of  the  legatees  as  secure  as  if  ahe 
had  in  the  first  instance  done  what  ahe 
afterwards  did,  namely,  specify  in  writing 
the  legacies  to  be  paid. 

It  was  argued,  that  the  words  "  trusting 
and  wholly  confiding  in  his  honour,  that 
he  will  act  in  strict  conformity  with  my 
wishes,"  proved  the  testatrix  dQd  not  use 
the  words  "  for  his  own  use  and  benefit" 
in  an  absolute  and  unreatricted  sense:  cer- 
tainly she  did  not  use  these  words  in  an 
absolute  and  unrestricted  sense  as  to  the 
whole  of  her  property,  that  is,  as  to  that 
part  of  it  whidi  would  be  required  to  |Miy 
the  legacies  given  to  others ;  or,  in  other 
words,  to  execute  her  wishes.  But  is  there 
anything  unusual  or  inaccurate  in  a  gift  of 
property  to  an  individual  for  hia  own  use 
and  benefit,  subject  to  the  payment  of  an- 
nuities or  other  provisions  she  intended  ? 
and  yet  the  observation  would  apply  with 
equal  force  to  such  a  gift. 

But  assuming  these  words  are  inaf^h- 
cable  to  so  much  of  the  property  as  would 
be  required  to  provide  for  the  execution 
of  the  testatrix's  wishes  as  expressed,  can 
it  be  a  aufficient  reason  for  rejecting  them 
altogether,  when  they  are  strictly  and  cor- 
rectly applicable  to  so  much  of  the  pro- 
perty as  was  not  required  for  thia  purpose  ? 

Then,  as  it  was  said,  as  these  words 
cannot  be  applied  to  the  whole  of  the  pro- 
perty, by  what  rule  can  it  be  ascertained, 
what  part  does,  and  what  part  does  not 
apply  ?  The  answer  seems  obvious ;  they 
must  apply  to  all  the  property,  as  to  which 
she  did  not  express  any  other  wish.  Every 
gift  of  a  residue,  for  the  benefit  of  the 
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siduary  kgatee^  is  subject  to  the  pay- 
ment of  die  other  legacies,  and  prior 
charges,  which  frequently  exhausts  the 
whole. 

But  then  it  was  said,  the  second  paper 
only  expressed  the  testatrix's  wish  pro 
taniOf  it  appearing  from  the  answer  of  Sir 
Greorge  Cox,  that  she  afterwards  mentioned 
other  legacies  she  wished  to  have  paid.  If 
the  answer  is  to  be  looked  at  for  thb  pur- 
pose, the  whole  statement  must  be  taken 
together,  which  is,  that  in  the  evening  of 
the  same  day,  she  stated  she  had  forgotten 
to  include  in  the  list  certain  legacies  she 
wished  to  have  paid ;  and  that  after  the 
payment  of  the  debts  and  legacies,  there 
would  be  something  handsome  to  him.  Sir 
G.  Cox.  In  my  consideration  of  the  claims 
of  the  parties  in  this  case,  I  wholly  reject 
this  statement  in  the  answer ;  but  then  I 
do  not  think  it  can  possibly  be  relied  on, 
for  the  purpose  of  shewing  the  testatrix 
intended  to  treat  the  whole  of  the  property 
given  to  Sir  G.  Cox  as  a  trust,  because  it 
was  subject  to  the  future  expression  of  her 
wishes.  It  was  undoubtedly  subject  to 
any  other  disposition  she  might  make ;  but 
the  question  is,  to  whom  was  that  portion 
of  it  to  belong  which  was  not  otherwise 
disposed  of? 

I  have  in  this  case,  as  I  do  in  every  case 
ia  which  I  have  the  misfortune  to  differ 
from  the  Master  of  the  Rolls,  felt  every 
disposition  to  doubt  the  correctness  of  the 
several  steps  of  reasoning  by  which  I  have 
come  to  a  different  construction ;  but  when 
I  find  one  construction  which  makes  every 
part  of  tlie  testamentary  disposition  con- 
sistent, and  which  is  consistent  with  every 
circumstance  connected  with  it,  I  cannot 
feel  justified  in  adopting  another,  creating 
an  intestacy  as  to  the  residue,  which  re- 
quires striking  out  of  the  will  certain  ex- 
pressions of  ordinary  use  and  of  well- 
known  meaning,  and  which  would  leave 
unexplained  several  other  provisions  ap- 
pearing on  the  face  of  the  testamentary 
paper. 

In  such  cases  as  this,  little  assistance  is 
to  be  derived  from  former  decisions ;  but 
what  is  said  by  Lord  Hardwicke  in  Hill 
v.  the  Bishop  of  London  (l)f  by  Sir  William' 

(1)  1  Atk.  eto. 
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Grant  in  Walton  v.  Wakon(i)9  and  by  Lord 
£ldon*s  decision  in  Dawson  v.  Clarke  (3), 
proceeding,  as  that  appears  to  have  done, 
on  the  terms  of  the  gift,  and  not  on  the 
claim  of  the  executor,  as  such,  and  King 
V.  Denison  (4),  which  was  a  stronger  case 
in  favour  of  resulting  trust  than  the  pre- 
sent, these  cases  would  have  confirmed  me 
in  the  opinion  I  have  formed,  had  I  felt 
any  doubt  on  the  particular  circumstances 
of  the  case. 

Adopting  the  distinction  expressed  by 
Lord  Eldon  in  the  case  referred  to,  I  am 
of  opinion,  this  is  not  a  gift  upon  trust, 
but  a  gift  subject  to  a  charge ;  and  that 
Sir  G.  Cox  is  therefore  entitled  to  the  pro- 
perty, subject  to  the  legacies  given  by  the 
testatrix,  including  those  verbally  given  as 
found  by  the  Master's  report.  The  costs 
ought,  I  think,  to  be  taxed  in  the  usual 
manner  in  a  legatee's  suit,  and  paid  out  of 
the  fund  in  court.  The  alterations  in  the 
decree,  on  further  directions,  as  suggested 
by  the  petition,  of  appeal,  meet  my  view  of 
the  case. 


\ 


>.} 


WEST  V.  HABCK)0D. 


M.R. 

April  22. 

Vendor  and  Purchaser — Specific  Perfor* 
mance. 

The  Court  nnll  not  decree  a  specific  per' 
formance  of  a  contract,  if  any  circumstances 
of  suspicion  exist  which  remain  unexplained. 

The  bill  in  this  case  prayed  the  specific 
performance  of  an  agreement,  entered  into 
by  the  defendant,  for  the  sale  to  the  plain- 
tiff of  a  small  portion  of  land.  The  mate- 
rial part  of  the  agreement  signed  by  both 
parties,  and  dated  the  8th  of  September, 
was  as  follows : — *'  And  be  it  further  un- 
derstood, that  the  said  William  Ogle 
West,  esq.,  has  applied  to  the  said 
I'homas  Habgood  to  purchase  the  free- 
hold of  such  piece  or  parcel  of  land 
which  Mr.  Thomas  Habgood  has  consent- 
ed to,  on  the  foUowinffs  term  and  under- 
standing— viz.  that  \Villiam  Ogle  West, 
Esq.,  pays  a  sum  of  money  into  the  hands 

«)  14Vea.  S2«. 
'S)  18  Ves.  247. 
^4)  1  Vm.  ft  Bet.  260. 
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of  Mr.  Thomas   Habgood,  or  tranafers 

Russian  stock,  or  obligation  to  he 

80  much  Slrf^er-^iBM.  ateek-iB  lh«  Bank  of 

ealenlated  a«-^s-»ai  «Mfi  4a^ 
Bnglartd  as  would  yield  and  produce  the 
aame  in  amount  as  the  yearly  ground«rent 
produces  at  present-^via.  l^L  per  an* 
num,  with  respect  to  the  six  feet  in  fbll, 
that  is  required  extra  in  width  from  the 
road,  to  the  extent  of  the  ground  that  it  is 
understood  to  be  valued  at  a  fourth  part 
of  the  above — via.  3/." 

The  agreement  was  in  the  hand-writing 
of  the  plaintiff,  except  that  portion  which 
relates  to  the  Russian  stock,  which  was 
written  by  the  defendant,  and  except  also 
the  following  passage  at  the  end — namely, 
«'Paid  Mr.  Thomas  Habgood  300/.  ster- 
ling, on  account  of  the  purchase  of  the  said 
annuity  of  15/.  sterling  per  annum,  in  the 
Russian  51.  per  cent,  stock,  for  and  on  ac- 
count of  the  annexed  agreement." 

The  bill  set  out  the  consideration  for 
the  purchase  to  be  for  the  Russian  stock ; 
but  it  suggested  that  the  defendant  refused 
to  complete  the  contract,  pretending  that 
the  consideration  agreed  to  be  given  for 
the  premises  comprised  in  the  said  agree- 
ment, was  an  annuity  of  15/.  in  the  SL  per 
cent«  consolidated  bank  annuities,  whereas 
the  plaintiff  charged  the  contrary  of  such 
pretences  to  be  the  truth,  and  that  the  con- 
sideration agreed  to  be  given  fbr  the  said 
premises,  was  an  annuity  of  15/.  in  the  5/, 
per  cent.  Russian  stock,  to  be  oalonlated 
at  the  market  price  of  such  stock,  at  the 
time  of  the  completion  ofthe  said  purchase ; 
and  the  plaintiff  charged  that  suoh  con- 
sideration was  inserted  in  the  said  agree- 
ment with  the  full  knowledge,  privity,  and 
consent  of  the  defendant,  and  that  the  said 
agreement  was  signed  by  the  defendant 
with  the  full  knowledge  that  such  consider- 
ation as  aforesaid  was  therein  inserted. 

The  defendant,  by  his  answer,  stated, 
that  in  the  original  agreement  drawn  up  bv 
him,  the  consideration  was  stated  to  be  Si, 
per  cent,  stock ;  but  the  plaintiff  on  reading 
it,  **  observed,  that  he  had  no  Si.  per  cent, 
consols,  but  that  he  had  plenty  of  foreign 
stock,  and  asked  if  the  defendant  would 
have  any  objection  to  take  Dutch  or  Rus- 
sian bonds,  instead  of  English  consols,  and 
at  the  same  moment  took  from  his  pocket 


a  book  contaiidng  entries  to  a  large  amount 
of  that  description  of  stock,  and  that  de- 
fendant immediately  said,  **I  do  not  un- 
derstand foreign  stocks,  but  if  it  makea  no 
differenoe,  and  amounts  to  the  same  thing 
aa  the  Si.  per  eent.  oonsdla,  it  will  make 
no  differenoe  to  me."  And  diat  the  plain- 
tiff then,  and  without  having  made  any 
proposition  for  an  abatement  of  priee,  or 
hinting  the  slightest  objection  to  it,  altered 
the  said  rough  memorandum.  He  inaiated, 
that  when  he  executed  the  contract,  he 
considered  he  would  have  the  lull  wakie  in 
Russian  stock  for  so  much  consola,  and 
that  he  afterwarda discovered  thediflorenoe, 
and  that  the  vabte  of  Ruuian  stock  pvodue- 
ing  15/.  a  year  was  only  81S/.,  and  the 
VMve  of  eotuols  producing  the  same  amount 
was  455/. ;  and  he,  therefore,  rofuaed  to 
complete  his  contract. 

It  was  admitted,  that  on  the  exeeution 
of  the  agreement  the  plaintiff  handed  over 
a  bill  of  exchange  for  dOO/.  to  the  de- 
fendant, which  the  latter  had  received,  and 
that  the  defendant  had.  a  few  daya  after, 
assisted  in  measuring  off  the  ground. 

Mr.  Kmdmletf  and  Mr*  Hoj/ter  §ar  the 
plaintiff. 

Mr.  Pmbirim  and  Mr.  fFMkeri  eontriL 

Tofvnsend  v.  Stangroomf  6  Vea.  AM. 

Chmet  V.  JTtggmiom,  1  V.  &  B.  U4. 

HaU  V.  IVarren,  9  Ves.  608. 

Thomai  v.  Dering^  1  Keen,  729,  a.  e. 
tfnte,  149. 
were  referred  to. 

« 

The  Master  of  ths  Rolis  considered, 
that  when  a  party  came  to  this  Court  lor  a 
specific  performance,  he  must  eome  without 
suspicion  ;  and  that,  when  there  were  any 
circumstances  of  suspicion,  he  mnst  abew 
that  no  fraud  was  practised;  that  it  must 
not  be  laid  down  as  a  general  rule,  that  the 
defendant  was  bound  to  produce  that  proof. 
After  stating  the  circumstances  of  this  case, 
his  Lordship  observed,  that  there  waa  no 
ambiguity  in  the  original  agreement,  and 
that  the  words  which  created  the  dispute 
had  been  introduced  by  the  plaintiff.  He 
could  not  altogether  disregard  the  ataie- 
ment  of  the  defendant,  and,  under  all  the 
circumstances,  he  could  not  decree  a  spe- 
cific performance;  and  the  bill  must  there- 
fore be  dismissed  without  oosts. 
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illy  22.  3 


BROWll  V.  tAtKALL. 


July 

Annuity  —  Practice  —  Payment  out  of 
Court, 

The  tefttator«  Thomas  Boone  Tatnall 
Boone,  by  his  will,  gave  600L  to  Rosina, 
the  wife  of  Angelo  Boncinelli,  to  be  settled 
on  her  in  Italy*  Proof  being  adduced  of 
the  law  of  Italy,  as  to  settlements  between 
husband  and  wife,  the  Master  of  the  Roils 
ordered  the  500/.  to  be  paid  to  Mr.  Hall, 
a  banker  in  Italy,  on  his  giving  security 
to  the  satisfaction  of  the  Master,  that  it 
should  be  settled  according  to  the  law  of 
Italy,  on  the  wife,  for  her  separate  use. 

Mr.  Rkkardsf  for  the  petition.<-^In  tliis 
cause,  it  also  appeared,  that  the  testator 
was  indebted  in  covenant  to  his  mother,  for 
securing  an  annuity  of  90L  for  her  life, 
and  to  his  sister  for  securing  SOL  a  year 
for  her  life*  In  the  administration  of  the 
estate,  it  was  proposed  to  provide  for  the 
payment  by  purchasing  government  annu*- 
ities  to  that  amount* 

The  Mastxe  ov  the  Rolls  at  first 
doubted  whether  such  was  the  practice  of 
the  Court*  His  Lordship  considered,  how- 
ever, that  government  annuities  might  be 
usefully  employed  on  many  occasions; 
and  therefore  made  an  order,  sanctioning 
that  mode  of  providing  for  the  annuities* 


*i** 


:.} 


WAHREK  0.  TAYLOR. 


v.c. 

July  as. 

Evidence — Interested  Witness* 

Where  a  bill  fims  filed  against  di^  and 
the  atiigneei  of  B^  a  bankrvptf  aUeg^ 
ing  an  agreement  by  A.  and  B.  to  indem- 
n^y  the  fUmt^ff  agamU  eertam  debts  and 
iuMitieSf  and  praying  to  hate  the  benefit  of 
that  agreement  as  against  A : — Heldf  that 
B*s  ecidencet  which  was  tendered  by  the 
flaintiff,  was  inadmiseiblet  inasmneh  as  it 
tended  to  transfer  liabiUtyfrom  JAmnlf  to  A^ 
and  thereby  to  exonerate  himself. 

In  November  1832,  the  plaintiff  entered 
into  partnership  with  £•  0«  Wood,  in  the 
business  of  brewers* 


In  October  1834,  he  became  desurous 
of  withdrawing  from  the  partnership,  and 
Wood  induced  the  defendant  Taylor  to 
join  him  in  the  business.  Hie  partnership 
between  the  plaintiff  and  Wood  was  then 
dissolved,  and  a  new  partnership  formed 
between  Wood  &  Taylor*  The  bill  alleged 
that  it  was  part  of  the  arrangements  which 
were  made  on  that  Occasion,  that  Wood  6c 
Taylor  should  indemnify  the  plaintiff  from 
all  debts  and  liabilities  of  the  firm  of  War- 
ren and  Wood,  and  should  give  their  joint 
and  several  bond  for  that  purpose.  The 
agreement  was  not  reduced  into  writing, 
nor  was  any  such  bond  given. 

In  December  1334,  a  fiat  in  bankruptcy 
issued  against  Wood,  and  it  did  not  appear 
that  he  had  at  present  received  his  certifi- 
cate. The  plaintiff  had  been  sued  for  se- 
veral of  the  debu  of  the  firm  of  Warren  & 
Wood ;  and  he  thereupon  filed  this  bill 
against  Taylor  and  the  assignees  of  Wood, 
praying,  that  he  might  be  indenmified  by 
Taylor  against  the  debts  and  liabilities  of 
the  old  partnership,  pursuant  to  the  alleged 
agreement. 

Wood  had  been  examined  in  the  cause 
on  the  part  of  the  plaintiff,  and  his  depo- 
sitions were  now  proposed  to  be  read* 

Mr,  Jacob  and  Mr.  Loftus  Lowndes^  on 
behalf  of  the  defendant  Taylor,  objected  to 
Uiis  evidence,  on  the  groundi  that,  to  the 
extent  to  which  the  bill  sought  to  throw 
any  liability  on  Taylor,  it  would  diminish 
the  responsibility  of  Wood,  and  that  he 
was,  therefore,  an  interested  witness. 

JMr.  Cooper  and  Mr,  James  Russell,  eon- 
trik,  insisted,  that  whether  Wood  was  sued 
by  the  creditors  of  the  old  firm,  or  by 
Warren,  was  immaterisl  to  liim ;  and  that 
he  would  not  be,  by  this  suit,  relieved  from 
any  liability,  but  that  there  would  merely 
be  a  transfer  of  the  claim  against  him  fVom 
one  party  to  anotlier* 

The  ViCB  Cr AHcBLtoit«— It  seems  to  me, 
that  so  far  as  the  evidence  proposed  to  be 
given  by  Wood  tends  to  throw  any  liability 
on  Taylor,  it  tends  to  exonerate  Wood; 
and  if  it  tends  to  exonerate  him,  his  evi- 
dence is  not  admissible* 
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M.R,  -^ 

Dec.  23,  1835.     f    „^^„^  ^  ,„««rr. 
Jan.  13.  14.  1836.?  ^oore  r.  frowd. 

Aug.  15,  1837.    3 

Solicitor —  Trustee —  Costs. 

Where  a  solicitor  is  appointed  truttee^  and 
acts  professionally  in  the  matters  of  the  trust, 
he  is  not  entitled  to  his  usual  costs  as  a  soli^ 
citor,  but  merely  to  the  costs  out  of  pocket* 

In  March  18120,  the  plaintiff,  Mrs. 
Charlotte  Moore,  purchased  of  her  brother 
an  estate  called  the  Balsall  Heath  estate, 
subject  to  a  mortgage  of  3,000^,  in  consi- 
deration of  an  annuity  of  fl5Lf  payable 
during  his  life.  In  October  following,  the 
brother  became  bankrupt ;  and  in  August 
1824  an  arrangement  was  .entered  into  be- 
tween the  plaintiff  and  Captain  Pellew  (the 
defendant,  Mr.  Frowd,  then  acting  as  the 
solicitor  of  Captain  Pellew  and  Mr.  Palmer, 
being  at  that  time  solicitor  for  the  plaintiff); 
under  this  arrangement,  Captain  Pellew 
advanced  4,500^.,  of  which  3,150/.  was  to 
pay  off  the  mortgage-money  then  due,  and 
the  remainder  was  for  the  benefit  of  the 
plaintiff.  By  indentures  of  the  17th  of 
August  1 824,  the  property  was  conveyed  to 
Captain  Pellew,  subject  to  redemption  on 
payment  of  4,5002.,  and  interest  at  4/.  per 
cent.  By  another  deed  of  the  same  date, 
Mr.  Frowd  was  appointed  receiver,  for  the 
better  security  of  Captain  Pellew,  but  he 
was  not  to  act  unless  the  interest  should 
be  two  months  in  arrear.  By  a  deed-poll 
of  the  15  th  of  October  1824,  a  further 
sum  of  500/.,  which  had  been  advanced  by 
Captain  Pellew,  was  charged  on  the  pro- 
perty, in  addition  to  the  4,500/.  Of  this 
sum  of  500/,,  350/.  was  vested  in  the  pur- 
chase of  354/.  12«.  6(/,,  3/.  per  cents,  in 
the  name  of  the  plaintiff  and  Mr.  Frowd, 
to  provide  for  the  payment  of  the  annuity 
of  25/.  to  the  plaintiff's  brother,  and  for 
better  securing  the  4,500/.  and  500/.  An 
agreement  was  entered  into  on  the  27th  of 
December  1827,  between  the  plaintiff  and 
John  Mould  and  Thomas  Morris,  the 
assignees  of  William  Moore,  the  brother, 
by  which  the  plaintiff  agreed  to  pay,  and 
they  to  accept,  1,500/.,  payable  in  De- 
cember 1828,  for  the  purchase  of  the 
annuity  of  25/.,  and  of  all  other  claims  on 
the  estate ;  such  1,500/.  to  be  secured  on 


the  estate,  but  subject  to  5,600/.  dne  to 
Captain  Pellew.  Captain  Pellew  having 
pressed  for  payment  of  the  mortgage- 
money,  indentures  of  the  6th  and  7th  of 
April  1827  were  executed,  which,  afWr 
reciting  the  plaintiff's  title,  and  shewing 
the  daims  of  Captain  Pellew  to  his  5,000/. 
mortgage,  and  of  the  assignees  of  William 
Moore  to  the  1,500/.,  so  agreed  to  be  paid 
to  them,  recited,  that  in  order  to  enable 
the  plaintiff  to  pay  those  sums,  it  had  been 
agreed  between  the  parties,  that  the  pro- 
perty should  be  laid  out  in  lots,  and  aroad 
and  street  made  to  cross  it ;  and  that  it 
should  be  conveyed  to  the  defendants, 
Edward  Frowd,  Robert  Bond,  William 
Palmer,  and  William  Elkington,  who 
were  all  solicitors,  in  fee,  on  trust.  The 
property  was  then  conveyed,  by  all 
parties  interested,  to  these  four  gentle- 
men, upon  trust  to  contract  with  vome 
proper  person  to  make  a  road  and 
street  across  it,  and  to  lay  it  out  in  build- 
ings, with  all  proper  sewers,  &c.,  and  to 
sell  the  clay  and  other  materials,  and  to 
contract  with  the  owners  of  the  adjoining 
land  for  ways  to  be  made  in  consideration 
of  the  intended  road  or  street,  and  to  pay 
such  persons  for  the  same  arthey  might 
think  proper ;  and  at  their  discretion  to 
sell  the  property,  together  or  in  parcels, 
but  by  auction  only,  and  after  three  adver- 
tisements ;  with  liberty  to  buy  in  and  re- 
sell, and  to  mortgage  as  they  should  think 
.proper;  and  until  such  sale,  the  trustees 
were  to  have  power  to  let  any  part  of  the 
property  for  the  best  price,  from  year  to 
year,  and  for  shorter  periodsi  and  to  cut 
timber,  and  employ  it  on  the  property,  or 
to  resell  it;  and  they  were  to  apply  all 
money  arising  from  such  sale,  rents,  tim- 
ber, money,  and  proceeds  of  clay  and 
materials,  first,  in  paying  the  costs,  charges, 
and  expenses  of  preparing  the  deed,  and 
all  the  expenses  and  disbursements  thenand 
thereafter  to  be  incurred,  or  sustained,  or 
borne,  by  the  trustees  or  any  of  them, 
either  in  professional  business,  joumies,  or 
otherwise,  for  the  purpose  of  regulating  or 
performing  the  agreement,  and  for  other 
purposes  before  mentioned,  and  also  all 
and  singular  the  costs,  charges,  and  ex- 
penses of  the  person  or  persons  to  be  em- 
ployed as  surveyor  or  agent,  &g.  in  so 
laying  out  the  ground,  ^c*,  and  in  manage 
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iag  and  securing  the  rents,  and  all  sums 
which  they  might  deem  requisite  and 
proper  for  the  purchase  of  any  estate  or 
interest  of  any  person  in  the  property,  to 
enable  them  to  make  a  good  title  to  a  pur- 
chaser, and  all  the  expense  of  abstracts, 
&c.,  and  all  other  expenses  of  carrying 
the  trusts  into  execution; — secondly,  to 
pay  what  might  be  agreed  to  be  paid  to 
the  owners  of  the  adjoining  land,  for  the 
benefit  of  ways ; — thirdly,  to  pay  off  all 
sums  borrowed  by  the  trustees ; — ^fourthly, 
to  pay  off  Captain  Pellew's  mortgage ; — 
fifthly,  the  1,500/.  to  the  assignees  of  the 
brotb«r,  and  to  hold  the  surplus  for  the 
plaintiff,  and  to  re*convey  any  part  of  the 
property  which  might  not  be  sold.  Each 
trustee  was  to  be  at  liberty  to  retain  and 
reimburse  himself  all  reasonable  costs, 
charges,  and  expenses,  to  be  reckoned, 
stated,  and  paid  as  between  attorney  and 
client.  The  property,  it  appeared,  was 
sold  in  October  18^9,  and  February  1830, 
for  sums  amounting  altogether  to  very  near 
13,000/. 

The  bill  was  filed  by  Mrs.  Moore,  and 
prayed  an  account  of  the  proceeds  of  the 
trust  estate,  and  all  monies  received  by 
the  defendants  under  the  deed  of  April 
1827,  and  of  their  application ;  and  that  it 
might  be  declared,  that  in  taking  the  ac«< 
count  the  defendants  were  not  to  be  allow- 
ed any  charges  for  their  time  or  trouble  in 
the  execution  of  the  trusts  of  the  said  in- 
dentwe,  any  professional  or  other  charges 
for  business  in  the  execution  of  or  in 
respect  of  the  said  trusts,  or  in  relation 
thereto,  or  incident  to  the  preparation  and 
execution  of  such  indenture,  except  so  far 
as  such  charges  might  be  made,  either 
wholly  or  in  part,  in  respect  of  costs  out  of 
pf>cket. 

There  were  several  points  argued  in  the 
cause,  but  the  most  important  was,  the 
claim  of  the  plaintiff  to  have  all  the  defen- 
dants' bills  of  costs  disallowed,  except 
money  out  of  pocket.  It  appeared,  that 
all  the  four  trustees  were  solicitors ;  and 
the  bill  alleged,  that  Mr.  Frowd's  two 
bills  amounted  to  750/.,  the  joint  bill  of 
Elkington  and  Palmer  to  780/.,  Bond's 
bill  to  288/.,  making  together  the  sum  of 
1,768/. 

ilfr.  Pemherton^  and  Mr.  Heathjieldf  for 
the  plaintiff,  relied  principally  upon  the 


decision  of  Lord  Lyndhurst,  in  New  v. 
Jones  {I). 

Mr,  WikoXf  for  the  defendant  Frowd^ 
cited — 

Daniel  v.  Goldion^  unreported. 
Robmsm  v.  Pett,  3  P.  Wms.  249. 
Ayltffe  V.  Murray t  2  Atk.  58. 
Marshall  v.  Hollonay^  2  Swanst.  482. 
Currie  v.  CrooUy  2  Mad.  163. 
BiUne  v.  Lumley,  2  East,  469. 
Skyring  v.    Greenwood^    4    Bam.    & 
Cress.  281 ;  s.  c.  6  D.  &  R.  401 ;  1 
C.&P.  517. 
Stevens  v.  Lynchf  12  East,  38. 
Mr.  Bickersteth,  Mr.  Wright,  Mr.  Tm- 
ney,  and  Mr.  BetheUf  for  other  defendants. 
Sir  C.  C.  Pbpts  reserved  his  judgment. 

August  15,  1837. — ^The  Lord  Chan- 
cellor, who  had  heard  this'Vnise  at  the 
Rolls,  aller  stating  the  circumstances  of 
the  case,  and  disposing  of  the  other  points, 
proceeded : — 

The  next  and  most  important  point  is, 
as  to  the  claim  of  the  plaintiff  to  have  dis- 
allowed all  the  defendants'  bills  of  costs, 
except  money  out  of  pocket.  It  appears, 
that  the  four  trustees  were  all  solicitors ; 
that  Mr.  Frowd's  two  bills  amounted  to 
750/.,  the  joint  bill  of  l^lkington  and 
Palmer  to  680/.,  Bond's  bill  to  238/., 
making  together  1,768/.  That  all  these 
bills  are  to  be  examined  and  taxed,  is  not 
disputed;  but  the  question  is,  whether 
such  taxation  is  to  be  a  taxation  of  the 
solicitor's  bill  in  the  usual  course  as  be- 
tween solicitor  and  client,  or  whether  the 
Master  is  to  be  directed  to  allow  any  costs 
out  of  pocket,  properly  expended.  The 
first  question  is,  whether  the  deed  of  trust 
disposes  of  this  question;  because  the 
parties  may,  by  contract,  make  a  rule  for 
themselves,  and  agree,  that  a  trustee,  being 
a  solicitor,  shall  have  some  benefit  be- 
yond that  which,  without  such  contract, 
the  law  would  have  allowed  ;  but  in  such 
a  case  the  agreement  must  be  very  distinct, 
and  in  its  terms  explain  to  the  client  the 
effect  of  the  arrangement,  and  more  parti- 
cularly when  the  solicitor  for  the  client, 
becoming  himself  a  trustee,  has  an  interest 
personal  to  himself,  adverse  to  that  of  his 
client.     It  is  not  easy,  in  such  a  case,  to 

(1)  9  Bytbewood,  338. 
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conceive  hoW|  consistently  with  the  esta* 
blished  rules  respecting  contracts  between 
solicitors  and  their  clientSi  a  solicitor  could 
maintain  such  a  contract  made  with  his 
client  for  his  own  benefit,  tlie  client  having 
no  other  professional  advice,  and  in  the 
absence  of  all  evidence,  and  of  any  proba- 
bility of  the  client-— a  woman,  too — having 
been  aware  of  her  right,  or  of  the  rule  of 
law,  or  of  the  effect  of  the  contract.  But 
the  necessity  for  following  up  these  con- 
siderations does  not  arise  in  this  case,  un- 
less the  deed  contains  a  distinct  agreement 
for  the  purpose.  There  are  two  parts  of 
the  deed  applicable  to  this  point— 'first, 
where  the  trusts  are  declared,  wherein  it 
is  provided,  that  all  costs,  charges,  and 
expenses  of  the  deed,  and  all  expenses, 
disbursements,  and  diarges  already  or 
hereafter  to  be  incurred,  sustained,  or 
borne  by  the  trustees,  or  any  of  themi 
either  in  professional  business,  joumies,  or 
otherwise,  for  the  purpose  of  negotiating 
or  preparing  the  agreement,  and  carrying 
it  into  execution,  and  all  costs,  charges, 
and  expenses,  of  persons  to  be  employed 
by  them  as  surveyors,  &c.,  and  all  other 
expenses  of  carrying  the  trusta  into  exe« 
cudon.  Now,  the  costs  in  question  being 
the  ordinary  remuneration  of  a  solicitor^ 
as  distinguishable  from  the  costs  out  of 
pocket,  cannot  be  considered  as  **  charges 
and  expenses  incurred,  sustained,  or  borne 
by  them;"  but  auch  expressions  do,  in 
termsy  apply  to  payments  made,  and  liabi- 
lities incurred.  The  next  provision  is 
more  specific :  it  provides,  that  each  trustee 
is  to  be  at  liberty  to  "  retain  and  reimburse 
himself  all  reasonable  costs,  charges,  and 
expenses,  as  he  may  sustain  or  be  put 
unto,  such  costs,  charges,  and  expenses  to 
be  reckoned,  stated,  and  paid,  as  between 
attorney  and  client."  But  this  provision 
does  no  more  than  the  rule  of  law  would 
have  done— »a  trustee's  costs  being  taxed 
as  between  attorney  and  client.  And  what 
are  the  costs  to  be  so  taxed  ?  Costs  which 
the  trustee  may  "  sustain  or  be  put  unto" 
-—terms  wholly  inapplicable  to  sums  claim- 
ed as  a  remuneration.  There  is  nothing  in 
either  of  these  provisions  which  is  pecu« 
Uarly  applicable  to  the  case  of  a  sohcitot 
being  also  trustee.  It  cannot,  therefore,  be 
assumed,  that  the  intention  was,  to  provide 
for  any  other  node  of  dealing  with  that 


union  of  chaxaeter,  than  that  which  the  law 
would  have  enforced ;  and  still  less,  that 
under  such  provision,  a  solicitor  dealing 
with  his  client  can  be  permitted  to  claim 
that,  without  at  least  a  specific  contract 
with  his  client,  and  proof  that  the  client 
was  fully  cognisant  of  her  legal  rights,  in- 
dependent of  such  contract,  and  of  the  efiect 
and  legal  consequences  of  the  act  upon 
such  rights. 

It  remains,  therefore,  to  be  seen,  what 
is  the  rule  of  law  in  cases  in  which  no  spe- 
cific contract  regulates  the  rights  of  the 
parties.  It  is  clear,  that  if  attomies  be 
allowed  to  make  profits  in  their  profes- 
sional business  by  means  of  the  office  of 
trustee,  it  will  constitute  an  exception  to 
the  rule,  well  known  and  established  in 
all  other  cano^'^Rohmson  v.  Pett.  A  ftctor 
acting  as  executor  is  not  so  entitled— 
Seaitergood  v.  Harrison  (2\  nor  a  commis* 
sion  agent — Sheriff  v.  Asce{S).  Why  is 
the  case  of  a  solicitor  to  constitute  an  ex* 
ception  to  the  rule  ?  What  is  the  reason 
given  for  the  rule  ?  It  is,  I  think,  well 
stated  in  RoUiuon  v.  Pett :  "  The  reason 
seems  to  be,  for  that,  on  these  pretences,  if 
allowed,  the  trust  estate  might  be  loaded 
and  rendered  of  little  value."  It  is  not 
because  the  trust  estate  is  in  any  par^ 
ticular  case  charged  with  more  than  it 
might  otherwise  have  to  bear,  but  that  the 
principle,  if  allowed,  would  lead  to  such 
consequences  in  general.  In  the  case  of 
the  &ctor  or  agent,  if  the  executiix  had 
employed  other  persons  in  those  capacities, 
they  would  probably  have  been  flowed 
the  expenses,  but  if  diey  are  to  take  diose 
duties  on  themselves,  and  to  charge  a  profit 
on  such  employment,  what  protection  can 
the  estate  have  against  extravagant  charges? 
Do  not  these  reasons  sufficiently  apply  to 
the  case  of  solicitors!  Does  not  this  very 
case  strongly  exemplify  the  danger,  and 
illustrate  the  merit  of  the  rule  which  would 
avert  it  ?  If,  therefore,  it  had  been  neces- 
sary fbr  me  to  come  to  a  conclusion  on 
this  point,  without  the  aid  of  previous 
decision  directly  applicable,  I  should  not 
have  felt  much  difficulty  in  the  perform- 
ance of  that  duty,  but  still  I  am  glad  to  be 
relieved  from  that  necessity,  ami  to  find 

(t)  Moaely,  1$8. 
(3)  4  Ross.  SS. 
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my  own  opinion  eonfinned  by  that  of  Lord 
Lyndhurst  in  the  case  o£Nem  ▼.  Joaett  in 
which  that  question  was  deliberately  con- 
sideredf  and  decided  eonfonnably  to  the 
opinion  I  have  expieesed.  It  was  indeed 
said,  that  a  contrary  decision  took  place 
in  the  case  of  Doatel  t.  GoUM&n.  I  have 
had  the  papers  in  that  case,  and  I  do  not 
find  that  Uie  point  was  then  argued  or 
decided:  it  was  indeed  referred  to 
the  Master  to  inquire  what  were  proper 
charges ;  the  Master  made  a  report  of 
the  gross  sum,  and  it  does  not  appear 
at  least,  that  there  was  any  argument  on 
that  question  on  the  Master's  report.  In 
the  judgment  in  the  case  of  New  ▼•  Janes 
I  entirely  concur;  I  must,  therefore,  in 
this  case,  direct  that,  in  taking  the  accounts 
against  the  trustees,  they  should  be  allowed 
only  the  costs  out  of  pocket.  The  decree, 
therefore,  will  be,  that  in  taking  such  ac- 
count, the  payment  of  the  cheque  for 
1,059/.  9d*  to  the  plaintiff,  and  the  state- 
ment of  accounts  which  preceded  it,  is  not 
to  be  considered  as  substituting  a  settled 
account.  The  Master  must  inquire  and 
state  why  Riddell  was  turned  out  of  pos- 
session as  tenant,  and  why  the  property 
was  not  re-let,  and  whether  it  might  not 
have  been  re-let,  or  otherwise  employed 
to  any  and  what  advantage  beyond  what 
was  actually  produced  and  received  from 
it*  The  Master,  in  taking  the  accounts  of 
the  trustees,  not  to  allow  to  them  any  pro- 
fessional charges,  or  charges  for  loss  of 
time,  or  other  emoluments,  but  to  allow 
such  costs,  chains,  and  expenses  actually 
paid  by  them  out  of  pocket,  as  he  shall  find 
to  have  been  properly  incurred,  and  paid 
by  them. 

CosU  reserved. 


M.R.     "J 
July  28;   >  xiKT  e.  FiCKKRiNe. 
Aug.  11.  ^ 

Executor-^-Retainer, 

One  of  two  executors  being  a  erediior  of 
ike  testatoTf  luts  a  right  to  retain  his  debt, 
even  after  decree* 

In  this  case  a  balance  was  found  by  the 
Master  to  be  due  from  two  executors  to  the 
testator's  estate.  There  was  a  great  defi- 
ciency in  the  assets ;  and  one  of  the  exe- 


entors,  who  was  a  creditor  of  the  testator, 
claimed  to  be  entitled  to  retain  his  debt 
out -of  the  balance  so  found  due  firom  both. 
Mr.  Barber  and  Mr,  Hallf  for  the  ex- 
ecutor, relied  on 

Jaeomb  v.  Harwood,  ft  Ves.  sen.  268. 
Chapman  v.  Turner^  11  Viri.  72. 
Piumer  v.  Marehantt  3  Bur.  180. 
Mr.  Pemberton  and    Mr.   G.    Turner, 
contril,  refbrred  to 

Nunn  V.  BarUm,  1  S,  &  S.  588 ;  a.  c.  2 

Lsw  J.  Rep.  Ghanc.  1£8. 
Malib^  V.  Rnssdk  2  S.  &  S.  227 ;  s.  o. 

8  Law  J.  Rep.  Chanc.  85. 
Lwd  Orfmd  v.  Daretm^  CoUes  P.a 
229. 

Lord  Lanodale. — The  reason  on  which 
the  right  of  one  executor  to  retain  his  own 
debt  out  of  the  testator's  assets  in  his  hands, 
is  founded,  is  applicable  to  the  case  where 
assets  are  in  the  hands  of  both,  and  the  debt 
is  due  to  one ;  one  executor  cannot  s«e  the 
other  in  that  character,  and  each  have  a 
right  to  pay  or  to  release  a  debt;  and  sup«- 
pose  a  balance  to  be  in  their  joint  posses^ 
sion,  one  of  them  cannot  dispose  of  that  ba^ 
lance,  and  therefore  he  has  a  right  to  refuse 
his  ooneurrenee  to  the  payment  of  any  other 
debt  until  his  own  is  satisfied.  In  Hopton  v. 
Drydtn  (1),  the  point  was  not  determined, 
but  it  was  agreed  that  one  of  two  executors, 
who  was  a  creditor,  had  a  right  to  retain 
his  debt,  but  that  his  right  was  lost  by  his 
leaving  his  co-executor  surviving.  His 
Lordship  referred  to  Chapman  v.  TSamer, 
and  WtUiasme  v.  Fenn,  cited  in  Jaeomb  r. 
Harwood,  and  said,  under  these  oironn> 
stances,  I  tliink  there  is  a  right  of  retainer 
of  one  executor  of  the  balance  due  to 
him. 

\Noie. — See  Woodward  v.  Lord  Darcy, 
Plowden,  184,  Dorchester  v.  Webb,  Cro. 
Car.  372.] 


PEACOCK  V.  FARES. 


M.R.      > 
July  4,  20.  3 

Seitlemeni — Younger  Son — Construction 
— Portion. 

An  estate  was  limited  m  striet  settlement 
on  ji,  for  life,  with  remainder  to  hie  first 
and  other  sons  in  tail;  portiem  were  pr^ 
(1)  PM*iaClHUii.l79. 


876 


CASES  IN  CHANCERY: 


0 

indedfor  his  younger  children,  raiseable  tnU 
of  a  term,  and  to  be  paid  to  such  as  should 
attain  twenty^one  in  the  lifetime  of  A,  six 
months  after  As  death.  The  settlement 
contained  a  proviso,  that  in  case  any  of  the 
younger  children  should  die  under  twenty^one, 
or  become  an  eldest  or  only  son,  the  portion 
provided  for  him  should  accrue  to  the  survi" 
vers.  A.  had  two  sons,  B,  and  C,  and  one 
daughter,  Z).  B,  attained  twenty^one  in  the 
life  of  his  father,  suffered  a  recovery,  re- 
settled  the  estates,  and  died  in  his  father* s 
life  without  issue.  A.  afterwards  died,  leav- 
ing C.  and  D ;  and  C.  then  became  entitled 
to  the  estates  under  the  second  settlement: — 
Held,  that  C.  was  entitled  to  no  portion 
under  the  first  settlement. 

By  the  settlemeat,  executed  on  the  mar* 
riage  of  Sir  Thomas  Hussey  Apreece,  and 
dated  in  April  1771»  certain  real  estates 
were  conveyed,  in  strict  settlement,  to  the 
use  of  Sir  Thomas  H.  Apreece,  for  life, 
with  remainder  to  trustees,  for  a  term  of 
500  years,  with  remainder  to  the  first  and 
other  sons  of  the  marriage  in  tail,  with 
remainders  over. 

The  trusts  of  the  term  of  500  years  were 
declared  to  be,  that,  in  case  there  should 
be  any  child  or  children  of  the  said  Tho- 
mas Hussey  Apreece,  by  the  said  Dorotha 
Ashby  (other  than  and  besides  an  eldest 
or  only  son,)  then  the  said  two  trustees 
should  raise  and  levy  such  sum  and  sums 
of  money,  for  the  portion  and  portions 
of  all  and  every  such  child  and  chil- 
dren (other  than  and  besides  an  eldest  or 
only  son)  as  were  thereinafter  mentioned, 
that  is  to  say,  in  case  there  should  be  but 
one  such  child,  then  the  sum  of  6,000/.  for 
the  portion  of  such  one  child  to  be  paid  at 
such  times  and  in  such  manner  as  the  said 
Thomas  H.  Apreece  should,  in  manner 
therein  mentioned,  appoint ;  and,  in  default 
of  such  appointment,  to  be  paid  to,  and  in 
such  case  to  be  an  interest  vested  in  such 
child,  being  a  son,  at  his  age  of  twenty- one 
years,  and,  being  a  daughter,  at  her  age  of 
twenty-one  years  or  day  of  marriage,  which 
should  first  happen ;  and,  in  case  there 
should  be  two  such  children,  and  no  more, 
then  the  sum  of  8,000^,  for  their  por- 
tions ;  and,  in  case  there  should  be  three 
or  more  such  children,  then  the  sum  of 
\%fiOQUf  for  their  portions,  the  said  por- 


tions, for  two  or  more  such  chfldren,  to  be 
paid  and  payable  to  and  between  or  among 
them,  in  such  shares  and  in  such  manner 
as  the  said  Sir  Thomas  Hussey  Apreece 
should  in  manner  therein  mentioned  ap- 
point ;  and,  in  default  of  such  appointment, 
then  the  same  to  be  equally  divided  be- 
tween or  among  them ;  the  portions  of  two 
such  children,  or  more,  in  case  of  no  ap- 
pointment to  the  contrary,  to  belong  to  and 
be  an  interest  vested  in  such  of  the  said 
children  as  should  be  a  son  or  sons  at  his 
or  their  respective  age  or  ages  of  twenty- 
one  years,  and  in  such  of  them  as  should 
be  a  daughter  or  daughters,  at  her  and  their 
respective  age  or  ages  of  twenty-one  years 
or  /day  or  days  of  marriage,  which  should 
first  happen,  but  to  be  payable  and  paid 
at  the  times  thereinafter  mentioned,  that  is 
to  say,  the  portion  or  portions  of  such 
younger  son  or  younger  sons  to  be  paid  to 
such  of  them  as  should  be  under  the  age 
of  twenty- one  years  at  the  time  of  the 
death  of  the  said  Thomas  Hussey  Apreece, 
when  and  as  they  should  respectively  at- 
tain the  age  of  twenty-one  years ;  and  to 
such  of  them  as  should  attain  the  age  of 
twenty-one  years  in  the  lifetime  of  the 
said  Thomas  Hussey  Apreece,  at  the  end 
of  six  calendar  months  next  after  bis  de- 
cease, with  interest  from  his  death,  after 
the  rate  of  Si,  for  every  100/.  for  a  year  ; 
and  the  portion  and  portions  of  such 
daughter  and  daughters  to  be  paid  to  such 
of  them  as  should  be  under  the  age  of 
twenty-one  years  and  unmarried  at  the 
time  of  the  death  of  the  said  Thonoas 
Hussey  Apreece,  at  her  and  their  respec- 
tive age  or  ages  of  twenty-one  years  or 
day  or  days  of  marriage,  which  should 
first  happen,  and  to  such  of  the  said 
daughters  as  should  attain  the  age  of 
twenty-one  years  or  be  married  in  the  life- 
time of  the  said  Thomas  Hussey  Apreeeet 
at  the  end  of  six  calendar  months  next 
after  his  death,  with  interest  from  his  de- 
cease. 

The  settlement  contained  tlie  following 
proviso :— Provided  always,  and  it  is  here- 
by agreed  and  declared,  that,  in  case  any 
of  the  younger  sons,  entitled  to  the  portions 
under  the  trusts  of  the  said  term  of  500 
years,  shall  happen  to  die  under  the  age 
of  twenty-one  years,  or  become  an  eldest 
or  only  son,  or  any  of  the  daughters  shall 
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happen  to  die  under  the  age  of  twenty^one 
years  and  unnnirried,  then  the  portion  or 
portions  hereby  provided  for  every  auch 
child  or  children  so  dying,  and  for  every 
BQch  younger  son  so  becoming  an  eldest  or 
only  son,  shall  from  time  to  time  accrue  and 
belong  unto  and  vest  in  the  survivors  or  sur- 
vivor, or  others  and  other  of  the  said  chiU 
dresy  to  be  equally  divided  between  or 
among  them,  if  more  than  one,  and  paid 
at  sttdi  times  and  in  such  manner  as  ii 
hereinbefore  directed  and  provided,  con* 
ceming  bis,  her,  and  their  original  portion 
or  pojrtisoM,  or  so  soon  after  as  such  event 
or  events  shall  happen,  so  as  in  case  ther# 
be  but  ivro  such  surviving  or  other  chil* 
dren,  they  shall  have  no  more  than  the 
sum  oi  d,000/.  between  diem  for  their 
portions ;  and  in  case  there  be  but  on0 
such  surviving  or  other  child,  he  olr  she 
shall  have  no  more  than  the  sum  of  6,000/. 
for  bis  or  her  portion,  by  virtue  of  or  un* 
der  the  trusts  of  the  said  term  of  600 
years:  provided  also,  and  it  is  hereby 
further  agreed  and  declared^  that,  if  any 
sum  or  sums  of  money  shall,  by  virtue  of 
the  proviso  herein  last  before  inserted  and 
coBtained,  vest  in  and  devolve  upon  any 
sucb  child  or  children,  by  way  of  survivor* 
ship  or  accruer  as  aforesaid,  then  all  such 
sum  and  sums  of  money  so  vesting,  de- 
volving, and  accruing  as  aforesaid,  shall, 
from  time  to  time,  as  the  case  shall  so 
happen,  be  subject  and  liable  to  such  fur- 
ther right,  condition,  and  contingency  of 
accruor  or  survivorship  in  favour  and  for 
the  benefit  of  the  surviving,  and  other  and 
others  of  the  said  child  and  children,  as 
is  hereinbefore  declared  of  and  concern- 
ing the  original  portion  and  portions  of 
any  of  the  said  child  or  children  as  afbre* 
said ;  so  as  in  case  there  be  but  two  such 
surviving  or  other  children,  they  shall  have 
no  more  than  the  sum  of  8,000/.  between 
them ;  and,  if  there  shall  be  but  one  such 
surviving  or  other  child,  he  or  she  shall 
have  no  more  than  the  sum  of  6,000/.,  by 
virtue  of  or  under  the  said  trust :  pro- 
vided always,  and  it  is  hereby  agreed  and 
declared,  that  no  sale  or  mortgage  shall  be 
made  by  the  trustee  or  trustees  of  the  said 
term  of  500  years,  for  the  time  being,  of 
any  part  of  the  premises  comprised  in  the 
same  term,  until  some  or  one  of  the  por- 
tions to  be  raised  and  under  the  trusts  of 
Kew  Scries,  VI.— Ciianc. 


the  same  term  shall  become  payable,  or  be 
directed  to  be  paid  as  aforesaid. 

There  were  three  children  of  the  mar- 
riage, namely,  Shuckbargh  Ashby  Apreece, 
the  eldest  son,  the  defendant  Thomas 
George  Apreece,  and  the  plaintiff  Amelia 
Peacocke,  their  daughter.  On  the  17th 
of  December  1794,  8buckburgh  Ashby 
Apreece  attained  twenty-one ;  and  in  Sep* 
tember  1798,  on  his  marriage,  recoveries 
were  suffered  of  the  estates,  in  concurrence 
with  his  father ;  the  estate  tail  was  barred ; 
and  it  was  declared,  that,  subject  to  the 
term  of  500  years,  and  subject  to  a  life 
estate  in  part  to  Sir  Thomas  Hussey 
Apreece,  the  estiates  were  limited  to  the 
use  of  Shuckburgh  for  life,  with  remainder 
to  the  children  of  his  marriage  (which 
never  took  effect),  with  remainder  to 
Shuckburgh  in  fee.  Shuckburgh  Ashby 
Apreece  died  in  October  1807,  without 
issue,  having  by  bis  will  devised  the  estates 
in  question  (subject  to  such  charges  as  the 
same  were  liable  to  under  his  father's  and 
his  own  marriage  settlement)  to  his  brother, 
the  defendant,  Thomas  George  Apreece, 
for  life,  with  remainder  to  his  first  and 
other  soni  in  tail. 

Sir  Thomas  Hussey  Apreece  died  in 
May  1888,  without  having  exercised  the 
power  of  appointing  portions  between  his 
children,  and  the  defendant.  Sir  Thomas 
George,  became  possessed  of  the  estates. 

By  the  settlement,  made  on  the  mar» 
riage  of  the  plaintiffs,  to  which  Thomas 
George  was  a  party,  the  sum  of  6,000/. 
was  assigned  to  Thomas  George  and  W. 
W.  Ashby  upon  the  trusts  therein  de- 
clared ;  and  by  an  indenture  of  June  1815, 
a  new  trustee  was  appointed  in  the  place 
of  Ashby,  and  the  6,000/.  was  assigned  by 
Ashby  and  Thomas  George  Apreeee  to  the 
new  trustee  jointly  with  the  defendant. 

This  bill  was  filed  by  Snndford  and 
Amelia  his  wife,  and  one  of  the  trustees 
of  their  marriage  settlement,  against  Sir 
Thomas  George  Apreece,  and  the  trustees 
of  the  term  of  500  years,  to  have  the  sum 
of  6,000/.  raised ;  or,  if  the  Court  should 
be  of  opLiion  that  the  plaintiffs  were  enti- 
tled to  4,000/.  only,  then  that  the  same 
might  be  raised. 

Mr.  Tinney  and  Mr,  Sidebottom^  for  the 
plaintiffs,  cited  and  relied  on — 

Matthews  v.  Patd,  3  Swanst.  3%S» 
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IVindfiavi  v.  Graham^  1  Rnss.  331. 
Teynham  v.   Webb,  2  Ves.  sen.  198; 

s.  c.  1  Bro.  C.C.  77. 
Hall  V.  Hewer,  Amb.  202. 
Locler  v.  Loder,  2  Ves.  sen.  530. 
Driver  v.  Frank,  3  Mau.  &  Selw.  25. 

Mr.  Pemberton  and  3fr.  Calvert,  contra, 
cited — 

Chadwick  v.  Doleman,  2  Vern.  528. 
1  /Sop.  on  Leg,  52,  55, 
Beak  v.  Z?ea&,  1  P.  Wms.  244. 
Z>ii^«  V.  Doidge,  2  Ves.  sen.  203,  n. 
Emery  v.  England,  3  Ves.  231. 
Fazakerly  v.  Forcf,  4  Sim.  390. 
Broadmead  v.  fToocI,  1  Bro.  C.C.  77. 

The  Master  of  the  Rolls,  on  a 
subsequent  day,  stated  his  opinion,  that 
the  defendant,  having  become  an  only  son 
of  the  settlor,  was  not,  on  the  true  con- 
struction of  the  settlement,  entitled  to 
any  share  in  the  portions  raiseable  under 
the  trusts  of  the  500  years'  term  ;  that  the 
plaintiff,  Mrs.  Peacocke,  as  an  only  child, 
was  entitled  to  have  the  sum  of  6,000/. 
raised  under  that  term  for  her  portion; 
and  that  the  defendants,  the  trustees,  must 
be  directed  to  raise  that  sum. 


V.C.  ^ 

Nov.  16,  18,  1836.  Swhatfordi;.  moore. 
Aug.  30,  1837.     3 

Marriage  Settlement,  —  Conttruction  — 
Portions, — Vesting. 

A  term  was  created  by  a  marriage  settle* 
Vicntt  upon  trust,  in  case  the  intended  husband 
should  die,  leaving  issue  by  the  intended  wife 
an  eldest  or* only  son,  who  should  attain 
tmenty^one,  or  die  before  that,  if  leaving 
issue  and  one  or  more  younger  child  or  chiT- 
dren:  then^  after  the  several  deaths  of  the 
husband  and  wife,  and  the  commencement  of 
the  term,  but  not  sooner^  unless  with  the  con^ 
sent  of  the  husband,  to  raise  portions  for  the 
younger  children,  there  bemg  an  elder  or 
only  sonf  or  the  heirs  of  the  body  of  such  son, 
then  livinf^,  such  portions  to  be  paid  to  dough" 
ters  at  eighteen  or  days  of  marriage,  which 
should  first  happen  t^\er  the  several  deaths 
of  husband  and  wife,  otherwise  within  three 
months  after  the.  death  of  the  survivor  of 
them  :-r Held,  that  the  representatives  of  a 


daughter  who  attained  eighteen,  married, 
and  died  in  the  lifetime  of  her  parents f  nere 
not  entitled  to  her  portion. 

This  case  came  before  his  Lordship,  on 
appeal  from  the  decision  of  the  Vice  Chan« 
cellor,  reported  5  Law  /.  Rep.  (n.s.)  Chanc. 
105. 

The  facts  of  the  case  were  as  follows : — 
In  and  before  the  year  1 763,  John  Hartnoll 
was  seised  of  certain  estates  in  the  county 
of  Devon,  for  the  term  of  his  life,  with  re- 
mainder, to  his  first  and  other  sons  in  tail, 
with  remainder  to  his  daughter  and  daugh- 
ters in  tail.  He  had  an  only  child,  Elisa- 
beth Hartnoll,  who,  in  the  year  1763,  and 
whilst  she  was  under  age,  married  John 
Russell  Moore.  On  that  occasion,  certain 
indentures  of  lease  and  release,  bearing 
date  the  Idthand  14th  of  September  1763, 
were  made  between  J.  Hartnoll  and  Elisa- 
beth, his  wife,  of  the  first  part,  Elisabeth 
Hartnoll,  the  daughter,  of  the  second  part, 
Theodore.  Darley  of  the  third  part,  Richard 
Moore  and  the  said  John  Russell  Moore, 
his  eldest  son,  of  the  fourth  part,  and 
Richard  Blundell  and  William  Moore  of 
the  fifth  part ;  whereby,  in  consideration 
of  the  intended  marriage,  John  Hartnoll 
conveyed  the  estates  to  the  use  of  Richard 
Blundell  and  William  Moore»  and  their 
heirs,  during  the  life  of  John  Hartnoll, 
upon  certain  trusts,  for  the  benefit  of  J.  R. 
Moore  and  Elizabeth  Hartnoll,  his  intended 
wife,  successively,  during  their  lives ;  and 
in  case  they  should  both  die  in  the  lifetime 
of  J..  Hartnoll,  and  there  should  be  any 
child  or  children  of  their  two  bodiea,  living 
at  the  death  of  the  survivor  of  them,  then 
upon  trust  and  for  the  benefit  of  all  and 
every  such  child  and  children,  in  such  shares 
and  manner  as  J.  R.  Moore  and  Elizabeth 
Hartnoll,  jointly,  or  the  survivor  of  them, 
should  by  deed  appoint;  and  in  default  of 
appointment,  in  trust  for  all  and  every 
such  child  and  children,  share  and  ahare 
alike ;  and  in  default  of  children,  or  being 
suchf  they  should  all  &  ist  the  Ufstime  of 
/.  Hartnoll,  then  in  trust  for  such  persons 
as  Elizabeth  Hartnoll,  notwithstanding 
coverture,  should  by  will  appoint,  and  in 
default  of  .appointment,  in  truat  for  the 
survivor  of  them,  the  said  J.  R.  Moore 
and  E.  Hartnoll,  and  his  or  her  heirs  and 
assigns,  during  the  life  of  J.  Hartnoll. 
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And     J.     R.     Moore     covenanted    that 
when  Elizabeth   Hartnoll,  the  daughter, 
should    attain    the    age    of   twenty-one 
years,  they  and   she   would  join  in  suf- 
fering a  recovery,  to  the  use  of  Richard 
Blundell   and  William  Moore,  and   their 
heirs,  during  the.  life  of  J.  Hartnoll,  upon 
the  trusts  before  expressed,  and  after  his 
decease,  to  the  use  of  J.  R.  Moore  during 
his  life,  with  remainder  to  Elizabeth  Hart- 
noll, his  intended  wife,  for  life,  with  re* 
mainder  to  Richard  Blundell  and  William 
Moore,  their  executors,  administrators,  and 
assigns,  for  a  term  of  500  years,  with  re- 
mainder to  such  son  of  the  marriage  as  J. 
R.  Moore  and  Elizabeth^  his  intended  wife, 
should  by  deed  jointly  appoint,  and  the 
heirs  of  the  body  of  such  son  ;  and  in  de- 
fault of  appointment,  to  the  use  of  the 
first  and  other  sons  in  tail,  with  remainder 
to  the  use  of  the  daughters  as  tenants  in 
common  in  tail.     And  the  trusts  of  the 
term  of  500  years  were  declared  to  be 
*'m  case  J.  Russell  Moore   shall  happen 
to  die^  leaving  issue  by  Elizabeth  Hartnoll, 
his  intended  wife,  an  eldest  or  only  son, 
who  shall  live  to  attain  the  age  of  twenty- 
one  years  (or  die  before,  and  leave  such 
issue),  and  one  or  more  younger  son  and 
sons,   and    daughter    and    daughters,   or 
daughter  or  daughters  only,  of  the  intended 
marriage,  upon    trust,   that  the    trustees 
should  by  and  out  of  the  rents,  issues,  and 
profits  of  the  said  premises,  comprised  in 
the  term,  or  by  mortgage  or  sale  thereof, 
or  of  a  competent  part  thereof,  for  all  or 
any  part  of  such  term  of  500  years,  or  by 
all  or  any  of  the  said  ways  as  they  should 
think  fit,  after  the  several  deaths  of  them, 
the  said  J,  Russell  Moore  and  Elizabeth 
Hartnoll,  and  the  commencement  of  the 
said  term,  but  not  before  or  sooner,  unless 
the  said  J.  R.  Moore  should,  by  any  writ- 
ing under  his  hand,  request  or  direct  the 
same,  but  without  prejudice  to  the  several 
estates  and  interests  limited  to  and  in  trust 
for  Elizabeth  Hartnoll,  raise  and  levy  for 
the  portion  or  portions  of  the  daughter 
and  daughters,  and  younger  child  and  chil- 
dren of  J.  Russell  Moore  and  Elizabeth 
Hartnoll  (there  being  an  elder  or  only  son, 
or  the  heirs  of  the  body  of  such  son  then 
living)^  the  several  sum  and  sums  of  money 
thereinafter    next  mentioned,   that  is   to 
say,  if  only  one  such  younger  child,  either 


a  son  or  a  daughter,  then  the  sum  of  2,000/. 
for  the  portion  of  such  only  child  ;  and  in 
case  there  should  be  two  such  younger 
children  and  no  more,  then  the  sum  of 
3,000/.  for  the  portions  of  such  two  younger 
children,  share  and  share  alike ;  if  three  or 
more  such  younger  children  the  sum  of 
4,000/.,  for  the  portions  of  all  and  every 
such  younger  children,   share  and   share 
alike,  and  to  survive  to  the  survivors  and 
survivor  of  them,  but  so  as  such  two  sur- 
viving younger  children  should  have  no 
more  raised   for  their  portions  than  the 
sum  of  3,000/.,  nor  any  one  such  surviving 
child  any  more  than  the  sum  of  2,000/., 
the  share  or  part  of  such  of  them  as  should 
be  a  daughter  or  daughters  to  be  payable 
and  be  paid  at  the  age  of  eighteen  years 
or  days  or  day  of  marriage,  which  should 
first  happen  af^er  the  several  deaths  of 
John  Russell  Moore  and  Elizabeth  Hart- 
noll, otherwise  within  three  calendar  months 
next  afler  the  death  of  the  survivor  of 
them ;  and  to  be  paid  to  the  sons  at  the  age 
of  twenty-one  years,  or  sooner,  if  Blundell 
and  Moore,  or  the  survivor  of  them,  his 
executors,    administrators,    and    assigns, 
shall,  after  the  several  deaths  of  J.  Russell 
Moore  and  Elizabeth  Hartnoll,  his  intended 
wife,  in  their  discretion  judge  the  same 
necessary  for  his   or  her   advancement ; 
and  it  was  thereby  intended,  declared,  and 
agreed,  that  in  case  John  Russell  Moore 
and  the  said  Elizabeth  Hartnoll  should, 
by  any  deed,  &^c.,  to  be  by  them  jointly 
executed,  in  execution  of  the  power  there- 
inbefore given  them  for  that  purpose,  limit 
or  appoint  the  said  premises  to  any  younger 
son  in  prejudice  to  the  eldest  son,  and  the 
heirs  of  his  body,  whereby  such  younger 
son,  and  the  heirs  of  his  body,  would  be 
preferred   to  and   taken   before  the  said 
eldest  son  and  the  heirs   of   his   body, 
such  elder  son  should  be  considered  as  a 
younger  child  of  the  intended  marriage, 
and  as  such  have  a  share  of  the  portions 
to  be  raised  for  the  younger  children  of 
the  said  intended  marriage,  if  more  than 
one,  or  the  entire  portion  to  be  raised  for 
the  younger  child,  if  he,  in  that  case,  should 
by  the  appointment  to  his  prejudice  as 
aforesaid,   be   considered    as    such    only 
younger  child." 

And  it  was  thereby  provided,  that  until 
said  portions  should  become  payable,  the 
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said  trustees  should,  after  the  cominence- 
ment  of  the  said  term,  raise  and  levy 
such  maintenance,  not  exceeding  in  the 
whole  the  interest  of  the  said  respective 
portions  after  the  rate  of  3/.  lOf.  per  cent, 
per  annum :  and  it  was  further  provided, 
that  in  case  any  son  or  sons  of  the 
intended  marriage,  in  whom  the  rever- 
sion and  inheritance  of  said  messuages, 
lands,  and  hereditaments,  comprised  within 
the  said  term  of  500  years,  after  the  se- 
veral deaths  of  said  J.  R.  Moore  ^nd  Ipl* 
Hartnoll,  should  descend  or  come,  should 
pay  the  portions  for  the  younger  children, 
then  the  trustees  should  stand  possessed 
of  the  said  premises  for  the  then  residue 
of  t'he  said  term,  in  trust  to  attend  the 
reversion,  &c. 

The  marriage  took  effect,  and  there  was 
issue  thereof  one  son,  Joh'n  Hartnoll  Moore, 
and  three  daughters,  Elizabeth,  Sarah,  and 
Catherine  Mary. 

J.  R.  Moore  died  many  years  ago ;  Eliza- 
beth, his  widow,  died  in  18£0 ;  Elizabeth, 
the  daughter,  married  William  Peppin, 
and  died  in  1805,  in  the  lifetime  of  both 
her  parents^  having  attained  her  majority. 
The  two  other  daughters  survived  their 
parents,  and  attained  eighteen. 

Elizabeth  Peppin  left  the  plaintiff,  Eliza- 
beth Hartnoll  \Vhatford,her  daughter  and 
administratrix;  and  the  question,  under 
the  settlement  of  1763,  was,  whether  Eliza- 
beth Peppin  was  entitled  to  share  in  the 
4,000/.  portion,  provided  for  three  or  more 
children ;  or,  whether  the  two  other  daugh- 
ters, in  exclusion  of  her,  were  entitled  to 
3,000/.  between  them. 

In  1787,  John  Hartnoll  Moore,  the  son, 
married  Elizabeth  Ley  Dix ;  and,  previous 
to  such  marriage,  articles  of  agreement, 
bearing  date  the  1 2th  of  April  1787,  were 
made  and  entered  into,  whereby  J.  Hart- 
noll, J.  R.  Moore,  and  J.  H.  Moore,  cove- 
nanted to  settle  the  estates  to  certain  uses 
therein  mentioned,  and,  amongst  others,  to 
Richard  Blundell  and  William  Moore,  for 
the  term  of  500  years,  created  by  the  former 
settlement,  upon  trust,  by  the  same  ways 
and  means  as  in  that  settlement  provided, 
to  raise  2,000/.,  over  and  above  the  said 
sum  of  4,000/.,  provided  for  the  three 
daughters  of  J.  R.  Moore,  and  to  pay  the 
same  to  the  said  Elizabeth,  Sarah,  and 
Catherine  Mary,  on  their  respectively  at- 


taining twenty-one  years,  or  being  married 
with  the  consent  of  J.  R.  Moore  and  Eliza- 
beth his  wifej  or  tlie  survivor  of  them. 

In  1788,  a  settlement  was  executed, 
pursuant  to  these  articles,  and  thereby  a 
term  of  500  years  was  vested  in  Richard 
Blundell,  upon  trust,  by  the  same  ways 
and  means  as  mentioned  in  the  settle- 
ment of  1763,  to  raise  2,000/.  over  snd 
above  the  portions  by  that  sattleeaent  pro- 
vided for  daughters  and  younger  children, 
^nd  pay  the  same  to  such  daughters  and 
younger  children,  in  increase  of  their  for- 
tunes, in  the  same  manner  and  at  the  same 
ages  and  times,  and  with  the  same  benefit 
of  survivorship,  as  by  the  settlement  of 
1 763  provided,  touching  the  portions  there- 
by directed  to  be  raised. 

By  virtue  of  a  recovery  afterwards  suf- 
fered, the  original  and  additional  portions 
became  well  charged  on  the  inheritance; 
and  the  question,  under  the  articles  of 
1787  was,  whether  Elizabeth  was  entitled 
to  a  share  in  the  additional  portion,  with- 
out  the  condition  of  surviving  her  parents. 

Mr,  Tinney  and  Mr,  Spurrier^  for  the 
plaintiff. 

Mr,  Wigram  and  Mr,  Campbell^  for  the 
owners  of  the  estate. 

The  Solicitor  General^  Mr,  Jacobs  Mr. 
DuckworUif  and  Mr,  Harwood^  for  other 
defendants  in  the  same  interest. 

Aug.  30. — The  Lord  CHANCs&Loa. — In 
this  case,  the  question  is,  whether,  umUr 
the  marriage  settlement  of  the  graod&ther 
and  grandmother  of  the  plaintiff,  a  portion 
became  vested  in  a  child  of  the  marriage, 
being  the  mother  of  the  plaintiff,  soch 
child  having  died  in  the  lifetime  of  the 
father  and  mother.  It  appears  that  the 
father  of  the  intended  wife,  the  plaintiff's 
grandmother,  was  entitled  for  life  to  certain 
estates,  with  remainder  to  sons  in  tail,  with 
remainder  to  daughters  in  tail;  and*  when 
the  marriage  took  place,  there  was  no  son, 
and  only  one  daughter,  the  gprandmother 
of  the  plaintiff,  who  was  then  under  age. 
The  scheme  of  the  settlement  was,  first, 
to  settle  the  life  estate  of  die  father  of  the 
intended  wife,  which  was  effected  by  his 
conveying  it  to  trustees,  who  were  to  pay 
the  income  to  the  husband  and  wife  for 
life — [His  Lordship  here  stated  the  trusts 
for  the  children,  and  the  subsequent  trusts.] 
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— Now,  although  ihe  estate  for  life  of  the 
settlor  is  not  the  subject-matter  of  the 
present  question,  yet  it  is  most  important 
to  consider  this  part  of  the  settlement,  and 
to  compare  it  with  that  part  which  settles 
the  property  in  question.  The  provision 
as  to  the  life  estate  shews,  that  the  atten- 
tion of  the  parties  was  alive  to  the  settle- 
ment of  the  estate,  pur  outer  vie,  on  persons 
who  must  be  dead  before  the  provision  for 
children  could  come  into  operation,  inas- 
much as  these  persons  had  before  been 
made  tenants  for  life,  during  the  lives  of 
themselves  and  the  tenant  for  life.  If, 
therefore*  there  had  been  any  intention  of 
giving  to  children  of  the  marriage,  who 
might  die  during  the  lives. of  their  parents^ 
the  parties  might  easily  have  done  what 
this  clause  shews  they  did  not  do  ;  for  no 
question  could  arise,  on  this  part  of  the 
settlement,  as  to  whether  such  children 
would  take,  the  gift  being  confined  to 
children  who  might  be  living  at  the  death 
of  the  survivor  of  the  parents,  and  the  gift 
over  being  either  in  the  .event  of  default 
of  children  (that  is  to  say,  children  living 
at  the  death  of  the  survivor  of  the  parents), 
or,  there  being  children,  if  they  should 
die  in  the  lifetime  of  the  settlor,  who  is 
here  supposed  to  survive  the  father  and 
mother;  and  there  is  no  inconsistent  clause, 
and  no  contradictory  provision,  to  justify 
any  construction  different  from  the  obvious 
roeaning  of  these  words. 

The  settlement  then  proceeds  to  provide 
for  the  disposition  of  the  inheritance,  and, 
for  this  purpose,  directs  that  a  recovery 
shall  be  suffered,  when  the  wife  shall  at- 
tain twenty-one,  to  secure,  in  the  first 
place,  the  previous  disposition  during  the 
lifetime  of  the  settlor,  and,  after  his  death, 
for  the  husband  and  wile,  for  their  lives, 
the  wife  taking  part,  and  the  husband 
taking  part;  the  remainder  to  Blundell 
and  Moore,  for  a  term  of  500  years ;  re- 
mainder to  such  son  in  tail  as  the  father 
and  mother  should  by  deed  appoint ;  re- 
mainder to  the  daughters  in  tail ;  remain- 
der to  such  persons  as  the  mother  should 
by  deed  or  will  appoint ;  remainder,  as  to 
part  of  the  property,  to  the  husband,  if  he 
survived,  in  fee,  the  other  part  to  the  wife 
in  fee ;  and,  if  the  wife  survived,  the  whole 
to  herself  in  fee.  The  trusts  of  the  term 
are  declared  to  be — [His  Lordship  stated 


them]. —  There  is  then  a  provision  for 
maintenance  after  the  commencement  of 
the  term.  There  is  no  provision,  as  to  the 
cesser  of  the  term,  in  the  event  of  there 
being  no  children  entitled  to  the  portions  ; 
but  there  is  a  provision,  that,  if  any  son, 
having  the  inheritance,  should  pay  the 
portions,  the  term  then  should  attend  the 
Inheritance. 

Here,  then,  the  portions  are  raiseable 
only  in  the  event  of.  the  father  leaving  a 
younger  child  or  children,  but  then  there 
must  be  an  eldest  or  only  son,  or  issue  of 
a  son,  then  living ;  that  is,  at  the  time  of 
the  death  of  the  survivor  of  the  parents. 
There  is  no  power  of  appointment  amongst 
younger  children,  which  has  been  relied 
on  in  some  of  the  cases ;  but  two  contin- 
gencies are  pointed  out :  first,  that  at  the 
death  of  the  father,  there  should  be  an 
eldest  son  or  his  issue,  and  younger  chil- 
dren living;  secondly,  that  there  should 
be*  an  eldest  son  or  his  issue  living  at  the 
death  of  the  survivor  of  the  parents  ;  there 
is  nothing  to  make  it  necessary  that  there 
should  be  also  younger  children  living. 
If,  therefore,  the  question  had  been,  whe- 
ther the  children  surviving  the  father,  but 
dying  before  the  mother,  could  claim  the 
portions,  the  question  would  have  been 
very  different ;  and  this  may  explain  the 
clause  of  survivorship,  although  that  has 
been  referred  to  the  age  at  which  the  por- 
tions are  payable ;  and,  in*  general,,  that 
construction  would  be  adopted,  yet,  in  this 
case,  it  precedes  the  provision  as  to  the 
age  at  which  the  children  are  to  receive 
their  portions.     Tlie  child,  through  whom 
the  plaintiff  claims,  died  in  the  lifetime  of 
both  the  parents.     It  is  true,  that  in  the 
first  description  of  children  to  take  por- 
tions, the  word  ^*  such"  is  not  to  be  found, 
or  any  word  of  reference  to  describe  the 
children  before  mentioned,  in  describing 
the  contingency  on  which  the  portions  are 
to  be   raiseable,  that  is  to  say,  younger 
children  living  at  the  time  of  the  father's 
death.     But  the  word  "  such*'  is  imme- 
diately afterwards  used,  and  that  in  the 
description  of  tlie  children  who  are  to  take 
the  portions,  "if  only  one  wch  younger 
child;"    clearly  shewing  what    younger 
children  were  intended.     In  some  cases, 
there  being  some  younger  children  living 
at  the  death  of  the  parent,  has  been  held 
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to  satisfy  the  contingency,  and  to  let  in 
children  who  had  died  before.  This  is 
always  unsatisfactory,  though  sometimes 
adopted  to  avoid  a  greater  absurdity,  as  it 
makes  the  title  of  one  younger  child  de- 
pend upon  some  other  younger  child  living 
at  the  death  of  the  parent,  for  which  there 
could  not  possibly  be  any  reason.  I  have 
so  far  considered  the  words  **  then  living," 
as  referable  to  the  existence  of  an  eldest 
son  or  his  issue,  at  the  death  of  the  survi- 
vor of  the  parents;  but,  if  these  words 
are  referable,  as  grammatically  they  are, 
to  the  words  ''  daughter  or  daughters," 
*'  younger  child  or  children,"  then  it  would 
be  necessary  for  any  younger  child,  not 
only  to  survive  the  father,  but  the  mother 
also.  It  is  difficult  to  understand  the  pro- 
vision, that  the  father  should  have  the 
power  of  directing  any  portions  to  be 
raised  during  the  life  of  the  mother,  with- 
out prejudice  to  her  interests.  It  could 
only  be  done  by  raising  the  portions  on 
the  reversionary  term ;  but,  that  would 
be  inconsistent  with  the  previous  intention, 
that  a  contingency  should  continue  during 
the  life  of  the  mother ;  for  if  the  line  of 
the  son  should  fail  before  the  mother's 
death,  it  clearly  was  not  intended  that  any 
of  the  daughters,  who,  in  that  event,  would 
succeed  to  the  estate,  should  also  have  a 
a  portion ;  but  this  difficulty,  which  can 
only  apply  to  the  interval  between  the 
death  of  the  father  and  the  death  of  the 
mother,  cannot  possibly  affect  the  present 
question. 

The  provision  for  substituting  an  eldest 
son  disinherited,  in  the  place  of  the  younger 
son,  to  whom  the  estate  would  be  appoint- 
ed, cannot  affect  the  question,  because,  as 
that  could  only  be  done  by  the  joint  ap- 
pointment of  the  father  and  mother,  it 
must  have  been  ascertained  before  the  time 
of  the  first  contingency  happening,  namely, 
the  death  of  the  rather.  Is  there  anything 
m  any  ot  these  provisions,  inconsistent 
with  the  contingency  in  which  the  portions 
would  be  raised,  namely,  the  father  dying 
and  leaving  an  elder  son  and  his  issue,  and 
also  younger  children  ?  In  disposing  of 
the  life  estate  of  John  HartnoU,  the  settlor, 
all  children  are  excluded,  who  should  not 
be  living  at  the  death  of  the  survivor  of 
the  father  and  mother ;  and  in  declaring 
the  trusts  of  the  500  years  term,  the  por- 


tions are  to  be  raised  only  in  the  event  of 
the  father  dying  and  leaving  an  eldest  son, 
or  only  child,  who  should  attain  twenty- 
one,  or  die  before  that  age,  leaving  issue, 
and  one  or  more  younger  son  or  sons,  or 
daughters.     And  however  inconsistent  an 
Arrangement  may   be,  which  excludes  a 
child  attaining  its  age  in  the  lifetime  of  its 
parents,  and  dying  before  them,  the  trusts 
of  the  settlement  must  be  followed,  unless 
some  other  parts  of  the  instrument  afford 
a  construction  inconsistent  with  the  natural 
import  of  these  words.  In  a  case  of  doubt- 
ful construction  on  the  whole  instrument, 
the  Court  leans  to  that  which  would  include 
children  so  dying,  as  the  most  convenient 
and  most  likely  to  be  the  intention  of  the 
parties.     It  may  be  thought  that  Courts 
have  gone  the  fiidl  length  that  is  justifiable, 
in  order  to  attain  this  object ;  but  no  case 
has  gone  so  far  as  to  do  violence  to  the 
words,  if  no  other  part  of  the  instrument 
is   found   inconsistent  with    them.     The 
rule  laid  down  by  Sir  William  Grant,  in 
Howgrave  v.  Cartier{l),  does  not  carry  it 
further ;  and  he  decided  that  case  on  some 
inaccuracy  in  the  provisions,  and  particu- 
larly on  there  being  a  power  of  appoint- 
ment, which  he  thought  was  inconsistent 
with  the  contingency  continuing.     In  this 
case,  there  is  no  such  power  of  aj^int- 
ment,  and,  beyond  all  doubt,  the  contin- 
gency must  continue  during  the  life  of  the 
mother.     Woodcock  v.  the  Duke  of  Dorsei 
(2)  has  always  been  considered  as  carry- 
ing the  doctrine  to  its  utmost  limit.     It 
appears  that  that  decision  was  much  in- 
fluenced by  the  consideration,  that  if  all 
the  children  had  died  before  the  surviving 
parent,  the  fund  would  have  gone  back  to 
the  father  of  the  intended  wife.     In  this 
case,  it  appears  to  me  quite  clear,  that  if 
all  the  younger  children  had  died  before 
the  father,  no  portions  could  have  been 
raiseable,  which  affords  a  strong  argument 
against  any  portion  being  raiseable  for  any 
one  younger  child  dying  before  that  time* 
The  cases  on  this  subject  turn  on  such 
nice  distinctions,  and  are  are  so  little  re- 
concileable,  that  the  only  reasonable  course 
is  to  adopt  the  rule  which  has  been  so 
generally  recognized,  of  leaning  in  favour 
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of  a  congtruction  which  includes  all  the 
children,  if  the  instrument  affords  ground 
for  80  doing;  but  if  not,  to  give  effect  to 
the  plain  words  used.  Hotchkin  v.  //urn- 
frey  (3),  and  Fitzgerald  v.  Field  (4),  in 
which  children  dying  before  the  parent 
were  excluded,  seem  to  me  to  have  been 
cases  much  more  favourable  to  their  claim 
than  the  present.  In  Hope  v.  Lord  Clifden 
(6),  Lord  Eldon  expressed  great  doubts. 
The  contingency  on  which  the  portions 
were  to  be  raised,  was  in  the  event  of  there 
being  children  living  at  the  death  of  the 
father;  but  the  objects  of  the  portions 
were  described  to  be,  "  all  and  every  the 
child  and  children  of  the  marriage."  In 
Poms  V.  Burdett  (6),  Lord  Eldon  proceed- 
ed much  on  the  provision  for  raising  and 
paying  the  portions  in  the  father's  lifetime, 
considering  it  as  inconsistent  with  a  con- 
struction which  would  make  the  vesting 
contingent  on  the  child  surviving  the  father. 
In  this  case,  the  provisions  for  raising  the 
portions  before  they  became  vested,  apply, 
as  I  conceive,  not  to  the  lifetime  of  the 
father,  at  whose  death  the  contingency  was 
to  be  decided,  but  the  interval  between  the 
death  of  the  father  and  the  death  of  the 
mother. 

These  cases,  however,  and  some  others, 
which  it  is  not  necessary  particularly  to 
advert  to,  have  proceeded  on  grounds  so 
peculiar,  and  have  departed  so  widely  from 
the  rule  of  construing  instruments,  accord- 
ing to  the  obvious  and  literal  meaning  oif 
the  words,  that  it  is  not  possible  to  come 

(3)  S  Mad.  65. 

(4)  1  Rum.  431 ;  i.  c.  4  Law  J.  Rep.  CbtDC.  170. 

(5)  6  Vef.  499. 

(6)  9  Ves.  4f  8. 


to  any  satisfactory  conclusion,  in  any  case 
which  varies  at  all  from  any  former  de- 
cisions. I  have  considered,  I  believe,  all 
the  cases  on  the  subject;  and  with  that 
degree  of  hesitation  which  necessarily 
arises  from  this  state  of  the  authorities,  I 
have  come  to  the  conclusion,  that,  adopting 
the  rule  of  Sir  William  Grant,  in  Howgrave 
V.  Cartier,  I  am  bound  to  hold,  that  the 
child  dying  before  the  father,  in  this  case, 
did  not  become  entitled  to  any  portion. 

It  was  also  contended,  that  the  additional 
portion  secured  by  the  articles  of  177  7 f 
and  the  settlement  of  1788,  were  not  sub- 
ject to  the  same  construction,  but  that  the 
deceased  daughter  was  entitled  to  a  share 
of  such  additional  portions.  Upon  con- 
sidering these  instruments,  it  does  not  ap- 
pear to  me  that  there  is  any  ground  for 
this  claim.  The  articles  of  1777  recite, 
that  the  2,000/.  is  to  be  in  addition  to  the 
4,000/. ;  and  although  it  is  aflerwards  pro- 
vided, that  it  shall  be  paid  to  the  daughters 
at  twenty-one  or  marriage,  it  is  quite  ob- 
vious, that  this  is  not  to  be  taken  literally, 
inasmuch  as  estates  for  the  life  of  the 
&ther  and  mother  would  of  necessity  pre- 
vent this  taking  effect ;  and  the  settlement 
of  1788,  made  by  and  between  the  same 
parties,  puts  the  question  beyond  all  doubt, 
by  providing,  that  the  2,000/.  shall  be 
raised  in  the  same  manner,  and  at  the  same 
ages  and  times  as  the  4,000/.,  under  the 
settlement  of  1763;  I  am,  therefore,  of 
opinion,  that  the  claim  to  any  share  of  the 
4,000/.  failing,  the  claim  to  any  share  of 
the  2,000/.  must  fail  with  it.  On  the  whole, 
therefore,  I  am  of  opinion,  that  the  decree 
of  the  Vice  Chancellor  was  right,  and  that 
the  appeal  must  be  dismissed,  and  dis- 
missed with  costs. 
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BRADSHAW  0.  BRADSHAW. 


Devite — Mistake — Parol  Evidence, 

d  testator  devised  an  estate  in  Jamaica 
to  trustees^  upon  trust,  so  long  as  Robert  B.^ 
the  second  son  of  his  daughter,  E,  B,,  should 
be  under  the  age  oftwenty^one  years,  toftay 
and  apply  1501.  per  annum,  out  of  the  rents 
and  projts  for  his  maintenance  and  educa' 
tion,  and  subject  thereto  upon  various  other 
trusts,  in  favour  of  his  daughter  E,  B, 
and  his  said  grandson  Robert  n. ;  and,  sub' 
ject  to  all  those  trusts,  in  trust  for  the  said 
Robert  B.for  life^  with  remainder  to  his  first 
and  other  sons  in  tail  male,  with  remainder 
in  moieties  in  favour  ofH.  C.  and  R,  C, 
the  second  and  third  sons  of  his  daughter 
J,  C,  and  their  issue.  The  testator  also 
devised  his  estates  in  England,  in  trust  for 
his  said  daughter  E.  B.  for  life,  with  re* 
mainder  to  his  said  grandson  Robert  B.for 
life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainder  to  the  third, 
fourth,  fifth,  and  every  other  son  of  the  said 
E.  B.,  severally  and  successively  in  tail 
male,  with  remainder  to  the  testator's  right 
heirs.  E.  B.  had  no  second  son  Robert ;  but 
the  name  of  her  eldest  son  was  Robert,  and 
Nbw  Series,  VI.— Exchbq.  in  £«. 


that  of  her  second  son  Henry : — Held,  under 
the  circumstances,  that  this  was  a  mistake 
in  the  name,  and  not  in  the  description  of  the 
devisee ;  and,  consequently,  that  Henry  was 
entitled,  and  not  Robert,  to  take  under  these 
devises ;  and  parol  evidence  was  admitted  to 
explain  the  ambiguity. 

By  his  will,  dated  the  Srd  of  February 
1824,  John  Blagrove^  l^q*»  g&ve  and  de- 
vised all  his  estates  in  the  island  of  Jamaica, 
with  the  slaves  thereto  belonging,  unto 
trustees,  their  heirs,  executors,  adminis- 
trators, and  assigns,  upon  trust,  to  manage 
those  estates  for  the  term  of  three  years 
from  the  day  of  his  death,  and  out  of  the 
rents,  issues,  and  profits  thereof,  to  pay 
during  the  said  term  certain  annuities,  to 
which  his  wife  was  entitled  under  her  mar- 
riage settlement,  and  to  stand  possessed  of 
the  residue  of  the  rents  and  profits  accrued 
during  the  said  term,  upon  the  trusts  there- 
inafler  mentioned.  And  he  did  thereby 
further  declare,  that  from  and  afler  the 
expiration  of  the  said  term  of  three  years, 
his  said  trustees,  their  heirs  and  assigns, 
should  stand  and  be  seised  and  possessed 
of  his  said  plantations  and  estates  in  the 
island  of  Jamaica,  in  trust,  in  the  first 
place,  for  better  securing  the  annuities 
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payable  to  his  wife,  and  subject  thereto 
upon  the  trusts  following  ;  that  is  to  say, 
as  to  his  two  third  parts  of  the  plantation 
and  estate  called  Cardiff  Hall,  upon  trust, 
that  they,  the  said  trustees,  should,  from 
time  to  time,  so  long  as  Robert  B.  Bradshaw, 
the  second  son  of  his  dear  daughter  Elizas 
the  wife  of  James  Bradshaw,  should  be 
under  the  age  of  twenty-one  years,  by  and 
out  of  the  rents  and  profits  of  the  said 
last-mentioned  hereditaments,  pay  and  ap- 
ply the  yearly  sum  of  150/.  for  and  towards 
his  maintenance  and  education  ;  and  from 
and  after  his  said  grandson,  Robert  Brad- 
shaw, should  attain  his  said  age  of  twenty- 
one  years,  should,  during  the  joint  natural 
lives  of  his  said  daughter  Eliza  Bradshaw, 
and  his  said  grandson  Robert  Bradshaw, 
out  of  the  said  rents  and  profits,  pay  unto 
his  said  grandson  or  his  assigns  the  yearly 
sum  of  300/.  for  his  and  their  own  use  and 
benefit,  and  pay  the  residue  of  the  rents 
and  profits  to  his  daughter  Eliza  Brad- 
shaw, for  her  separate  use  during  her  life ; 
and  the  testator  declared,  that,  after  his 
said  daughter's  decease,  the  trustees  should 
stand   seised  and  possessed  of  the  last- 
mentioned  hereditaments,  upon  trust,  out 
of  the  rents  and  profits  to  pay  the  annual 
sum  of  150/.  for  the  maintenance  of  his 
said  grandson,  Robert  Blagrove  Bradshaw, 
until    he   should   attain    his   said  age   of 
twenty-one,  and  after  that  period  the  an- 
nual sum  of  300/.,  until  he  should  attain 
the  age  of  twenty-five,  the  surplus  rents  to 
accumulate  in  the  interim ;  and  he  directed, 
that  when  and  as  soon  as  the  said  Robert 
Blagrove  Bradshaw  should  attain  the  age 
of  twenty-five,  but  not  sooner,  he  should 
be  let  into  the  possession  of  the  whole  of 
the  rents  and  profits  of  the  last-mentioqed 
premises ;  and,  subject  to  the  trusts  afore- 
said, he  declared  that  his  trustees  should 
stand  possessed  of  the  said  last-mentioned 
premises,  in  trust,  for  the  said  Robert  Bla- 
grove Bradshaw  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male ;  with 
remainder,  as  to  one  undivided  moiety,  in 
trust  for  his  grandson,  Henry  Coore,  second 
son  of  his  daughter  Isabella  Coore,  widow, 
for  his  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainder  to 
his  grandson  Richard  Coore,  third  son  of 
his  daughter  Isabella  Coore,  for  life ;  with 
remainder  to  his  first  and  other  sons  in  tail 


male ;  with  remainder  to  the  right  heirs  of 
the  testator.  The  other  undivided  moiety 
was  limited  in  the  same  manner,  except 
that  Richard  Coore  took  first  under  that 
series  of  limitations.  A  power  of  join- 
turing was  then  griven  to  Robert  Blagrove 
Bradshaw. 

The  testator  then  declared,  that  the 
trustees  should,  afler  the  expiration  of  the 
said  term  of  three  years,  stand  seised  and 
possessed  of  his  plantation  called  the 
Orange  Valley  Estate,  other  part  of  hia 
Jamaica  estates,  upon  certain  trusts,  for 
the  benefit  of  his  daughter  Isabella  Coore, 
and  for  the  maintenance  and  education  of 
his  two  grandsons  Henry  Coore  and  Richard 
Coore,  and,  subject  thereto,  in  trust  for  his 
said  grandson  Henry  Coore  for  life  ;  with 
remainder  to  his  first  and  other  sons  in 
tail  male  ;  with  remainder  to  his  grandson 
Richard  Coore  for  life ;  with  remainder  to 
his  first  and  other  sons  in  tail  male ;  with 
remainder  to  his  said  grandson  Robert 
Blagrove  Bradshaw  for  life ;  with  remain- 
der to  his  first  and  other  sons  in  tail  male; 
with  remainder  to  the  testator's  right  heirs. 

The  testator  then  declared,  that  his  trus- 
tees should,  subject  to  the  said  term  of* 
three  years,  stand  possessed  of  the  estate 
called  Upper  and  Lower  Magotty,  upon 
certain  trusts  for  the  benefit  of  his  daugh- 
ters Charlotte  Parkin  and  Ann  Caroliae 
Blagrove,  and  his  grand-daughter,  Char- 
lotte Elizabeth  Parkin,  and,  subject  thereto, 
in  trust  for  Charlotte  Parkin  for  life,  with 
remainder  to  her  first  and  other  sons  in 
tail  male  ;  with  remainder  to  Robert  Bla- 
grove Bradshaw  for  life ;  with  remainder 
to  his  first  and  other  sons  in  tail  male; 
with  remainder  to  the  testator's  right  heirs. 

The  testator  then  gave  and  devised  to 
the  same  trustees  and  their  heirs,  his  mes- 
suage and  lands  called  Great  Abshott,  si- 
tuate at  Titchfield,  in  the  county  of  Hants, 
upon  trust,  to  pay  the  rents  and  profits 
thereof  to  his  said  daughter  Eliza  Brad- 
shaw, during  her  life,  for  her  sole  and  sepa* 
rate  use;  and,  after  her  decease,  he  de- 
dared  that  his  trustees  should  stand  seised 
of  the  last- mentioned  hereditaments,  in 
trust  for  his  said  grandson  Robert  Blagrove 
Bradshaw,  and  his  assigns,  for  his  life; 
with  remainder  to  his  first  and  other  sons 
in  tail  male ;  with  remainder  to  the  third, 
fourth,  fiflh,  and  every  other  son  of  the 
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said  Eliza  Bradshaw,  severally  and  sue- 
oessively  in  tail  male ;  with  remainder  to 
the  right  heirs  of  the  testator.  And  the 
testator  declared  his  mind  and  will  to  be, 
that  an  inventory  should  be  made  and 
taken  by  his  executors,  as  soon  as  conve- 
niently might  be  af^r  his  decease,  of  all 
and  singular  his  household  goods  and  fur-> 
nitnre,  plate,  linen,  books,  and  china,  which 
should  be  in,  upon,  or  about  his  said  mes- 
suage or  tenement  called  Great  Abshott, 
at  the  time  of  his  decease.  And  he  gave 
and  bequeathed  the  full  use  and  enjoyment 
of  the  articles  and  things  comprised  in 
such  inventory,  to  such  person  or  persons 
who  should  for  the  time  being  be  entitled, 
under  the  limitations  aforesaid,  to  the  pos- 
session and  enjoyment  of  the  same  mes- 
suage or  tenement;  the  said  articles  and 
things  to  be  considered  as  heir-looms;  and 
to  attend  and  follow  the  said  limitations 
as  far  as  the  rules  of  law  and  equity  would 
permit. 

In  1824  the  testator  died,  leaving  his 
daughter,  Eliza  Bradshaw,  him  surviving, 
with  three  of  her  sons  ;  Robert  Blagrove 
Bradshaw,  who  was  her  eldest,  not  her 
second  son,  as  stated  in  the  will ;  Henry, 
who  was  her  second  son,  and  Frank.  She 
never  had  any  other  sons.  Robert  Bla- 
grove Bradshaw  died  in  1827,  aged  ten 
years,  never  having  been  married.  The 
testator  also  left  his  daughter  Isabella 
Coore  surviving  him :  she  died  in  1831, 
leaving  three  sons:  Frederick,  who  was 
her  eldest  son ;  Henry  John  (called  in  the 
will  Henry),  who  was  her  second  son ;  and 
Richard  John  Lechmere  (called  in  the  will 
Richard),  who  was  her  third  son.  She 
never  had  any  other  sons. 

In  July  1835,  the  decree  in  this  cause 
was  made,  by  which  it  was  referred  to  the 
Master  to  inquire  who  was  the  person 
meant  and  intended  by  the  testator,  under 
the  name  and  description  of  Robert  Bla- 
grove Bradshaw,  the  second  son  of  his 
daughter  Eliza,  the  wife  of  James  Brad- 
shaw, and  under  the  description  and  name 
of  bis  grandson  Robert  Blagrove  Brad- 
shaw. 

The  Master  having  examined  Mr.  Pea- 
cock, the  testator's  solicitor,  made  his  re- 
port in  substance  as  follows  : 

For  some  years  previous  to  his  death, 
Mr.  Peacock  was  the  solicitor  of  Mr.  Bla- 


grove»  the  testator.  In  August  1821',  the 
testator  having  consulted  Mr.  Peacock 
respecting  his  will,  that  gentleman  pre- 
pared for  him  a  draft  will,  marked  £,  in 
which  blanks  were  left  for  the  names  of 
the  devisees,  and  a  note  written  by  Mr. 
Peacock  in  the  margin,  "  Please  to  insert 
the  Christian  names."  This  draft  was  sent 
to  the  testator  on  the  20th  of  August,  and 
was  soon  afterwards  returned  by  the  tes- 
tator with  several  alterations  in  pencil,  and 
with  a  note  in  pencil  in  the  testator's  hand- 
writing, as  follows :  **  Blagrove  plate  to 
Robert  Blagrove  Bradshaw,  eldest  son  of 
Eliza  Bradshaw."  The  testator  did  not 
fill  up  the  blanks  in  this  draft;  and  on  one 
or  two  occasions,  being  asked  by  Mr.  Pea- 
cock for  the  names  of  his  grandchildren, 
said  he  did  not  know  their  names,  but 
would  get  them. 

Mr.  Peacock  had  several  other  inter- 
views with  the  testator  in  October  1821, 
respecting  his  will,  when  Mr.  Peacock  re- 
commended him  to  have  it  settled  by 
counsel.  The  testator  wishing  to  have  the 
matter  kept  secret,  it  was  arranged  that 
draft  E  should  be  copied  with  fictitious 
names,  and  the  copy  laid  before  counsel. 
This  was  accordingly  done  ;  the  name  of 
"  Archdale"  being  substituted  for  that  of 
"  Bradshaw,"  "  Lindell"  for  that  of  "  Bla- 
grove," and  "Jones"  for  that  of  "Coore." 
This  draft  having  been  settled,  it  was  again 
copied,  the  real  names  being  inserted,  and 
the  last-mentioned  draft  marked  F,  was 
signed  and  published  by  the  testator  as 
his  will,  on  the  7th  of  December  1821. 
Previous  to  such  signature  and  publication, 
the  testator  gave  to  Mr.  Peacock  the  name 
of  Robert  Blagrove  Bradshaw,  as  the  eldest 
son  of  his  daughter  Eliza  Bradshaw,  and 
Frederick  Coore,  as  the  eldest  son  of  his 
daughter  Isabella  Coore,  and  they  so  ap- 
peared in  the  will ;  but  many  other  blanks 
remained,  the  testator  not  recollecting  the 
Christian  names  of  his  grandchildren. 

This  will  was  not  intended  to  be  final, 
but  was  merely  executed  to  meet  the  event 
of  a  sudden  demise,  and  accordingly  a  fair 
copy  of  it  was  laid  before  counsel,  with 
fictitious  names,  as  before,  for  the  purpose 
of  a  final  settlement,  which,  however,  did 
not  then  take  place. 

The  testator  informed  Mr.  Peacock,  in 
October  1822,  that,  in  consequence  of  th« 
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gi^at  depreciation  of  W&t  India  propeiijTf 
he  should  he  ohliged  to  make  material  al« 
terations  in  his  will,  and  he  directed  Mr. 
Peacock  to  make  a  codicil  to  his  will  of 
Deeemher  1821,  which  was  accordingly 
executed  by  the  testator.  On  the  22nd  of 
November  1823,  he  wrote  a  letter  to  Mr. 
Peacock,  part  of  which  was  in  the  words 
following  : — "  Please  to  make  a  rough  draft 
in  one  section  to  this  devise  alone,  in  the 
mode  I  did  devise,  benefit  to  the  eldest  son 
of  Mrs.  Coore  ;  draw  out  such  interest  to 
become  the  benefit  of  his  two  younger 
brothers,  as  joint  tenants,  in  lieu  of  him, 
Frederick,  who,  in  this  section,  need  not 
even  be  named.  Draw  it,  that  if  one  bro- 
ther be  minded  to  sell  his  interest  in  the 
estate  for  his  natural  life  to  the  other  bro- 
ther, that  he  shall  have  liberty  so  to  do—* 
but  to  no  other  than  to  his  brother  in  joint 
tenancy.  If  the  brother  that  purchases 
the  estate  shall  die  without  male  issue,  the 
estate  to  devoWe  to  his  brother  the  joint 
tenant,  and  his  heirs.  If  both  these  younger 
brothers  die  without  male  issue,  such  in* 
terest  to  devolve  to  the  possessor  and  heirs 
of  Cardiff  Hall  Estate,  these  estates  lying 
contiguous  to  each  other."  In  a  letter, 
dated  the  26th  of  November  1823,  he  wrote 
as  follows  : — "  We  may  make  progress  in 
the  rough  section  of  the  devise  of  Cardiff 
Hall  and  Unity  Estates,  negroes,  stock, 
&c.,  to  James  Blagrove  Bradshaw,  in  fid- 
lure  of  male  issue,  with  power  to  settle 
400/.  to  wifb,  and  1,000/.  to  daughters,  to 
devolve  to  the  possessor  of  Orange  Valley 
Estate,  and  Orange  Valley  Penn,  Pear 
Tree  Bottom,  and  Bellair  properties.  The 
possessors  of  these  estates  (if  I  recollect 
correctly)  were  to  pay  over  to  James  Bla-* 
grove  Bradshaw,  or  his  heir,  10,000/. 
sterling ;  or  render  these  devises  more 
equal  in  value  one  to  the  other.  Now,  I 
pause  as  to  this  bequest,  thinking  this  or 
some  other  sum  should  be  distributed 
among  the  joint  tenants*  sisters,  conceiving 
fhe  Bradshaws  will  be  amply  provided  for 
afVer  their  grandfather's  decease ;  and  more 
particularly  that  now  it  will  be  settled  that 
Abshott  Estate  shall  devolve  to  James 
Blagrove  Bradshaw  in  tail  male,  the  an-* 
tiuity  settled  upon  Abshott  estate  being 
lapsed ;  and  the  devise  altered  in  favour  of 
J,  B.  Bradshaw,  as  just  above  contem- 
plated, shall  burthen  this  property  150/. 


per  annum,  liable  to  Mfs*  Btagfotre^s  an- 
nuity." In  this  latter  the  word  Jmmm  was 
altered  to  Robert  by  Mr.  Peacock  at  kis 
next  interview  with  the  testator. 

During  the  discussions  whieh  took  plaes 
about  the  time  when  these  letters  were 
written,  the  testator  declared  to  Mr.  Pea« 
cock  his  intention  of  making  a  provision 
for  the  second  son  of  his  daughter  Elisabeth 
Bradshaw,  in  lieu  of  the  provisiofM  he  had 
made  for  the  eldest  son,  assigning  as  a  rea- 
aon  that  her  eldest  9on  would  be  amply 
provided  for  by  Captain  Bradshaw*  ber 
husband's  father.  The  testator  accordingly 
instructed  Mr.  Peacock  to  make  the  neces* 
sary  alterations,  and  Mr.  Peacock  took 
rough  notes  or  memorandums  of  the  testa* 
tor's  instructions  whilst  he  was  with  lum. 
In  these  notes,  Robert  Blagrove  Bradshaw 
was  named  as  the  party  to  take  the  Cardiff 
Hall  estate  in  tail,  and  the  remainder  in 
tail  in  the  Orange  Valley  estate,  subgect  to 
estates  in  tail  male  in  the  Coores.  Aa  to 
the  Abshott  estate,  Mr.  Peacock's  note, 
without  the  erasures,  ran  tlius  :-^*'  Abshott 
estate. — ^l*o  Mrs.  Bradshaw,  and  after 
her  decease,  to  her  son  Robert,  remainder 
to  heirs  in  tail  male ;  he  has  several  bro- 
thers, second,  third,  fourth.'' 

Pursuant  to  these  notes,  instructions  were 
afterwards  laid  before  counsel  for  the  per- 
pose  of  making  a  new  will.  The  same  fic- 
titious names  were  used  as  befbre«  The  in* 
stroctions  began  with  these  words — "  Mrs. 
Archdale's  eldest  son  has  an  ample  fortnne 
from  his  paternal  grand&ther;  the  testator 
consequently  intends  to  provide  for  her 
second  son  Robert  Lindell  Archdale,  who 
is  now  an  infant."  Throughout  the  instroe- 
tions,  Robert  was  named  as  the  p^rty  to 
take  the  Cardiff  Hall  estate,  &c.,  parauant 
to  the  notes. 

In  purshance  of  these  instructions,  a  new 
draft  was  settled  by  counsel,  with  fictitious 
names  as  before,  'fhese  names  were  afUr- 
wards  replaced  by  what  Mr.  Peacock  con- 
ceived to  be  the  real  names  of  the  devisees, 
and  amongst  the  names  so  changed  was 
that  of  "  Robert  Lindell  Arcbdale'*  into 
**  Robert  Blagrove  Bradshaw."  A  fair  copy 
was  then  made  from  the  draft  so  altered, 
and  that  fair  copy  was  the  will,  signed  and 
published  b^  the  testator  in  Febrnary  1824, 
and  the  subyect  of  the  present  auit« 

The  Master,  in  addition  to  these  facts, 
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ftttnd  iti  ittlMlanee  m  fellows : — that  the 
testator  ne^e?  bed  say  grandson  of  the 
name  of  James  Blagrove  Bradshaw,  and 
that  the  person  meant  to  he  designated  by 
that  name  in  the  testator's  letter,  and  the 
person  whom  Mr.  Peacock  meant  to  de« 
seribe  when  he  interlined  the  word  "  Robert" 
in  the  said  letter,  and  the  person  whom  he 
meant  to  describe  by  the  name  of  Robert 
Blagrove  Bradshaw  in  his  Toogh  notes  or 
memorandnms,  was  the  seccmd  son  of 
the  said  testators  daughter  Eliza  Brad- 
shaw, and  not  her  eldest  son ;  and  that  the 
second  son  of  Eliaa  Bradshaw  was  in- 
tended to  be  the  object  of  the  testator's 
bounty  :  that  Uie  reason  why,  in  the  draft 
from  which  the  last  will  was  taken,  Robert 
Blagrove  Bradshaw  was  named  and  de« 
scribed  as  the  second  son  of  the  testator's 
daughter  Elisa  Bradshaw  was,  that  Mr. 
Peacock  supposed  that  Robert  Blagrove 
waa  the  correct  name  of  Elisa  Bradshaw's 
second  son,  the  said  former  draft  wills, 
marked  E  and  F,  in  which  Robert  Blagrove 
Bradshaw  was  mentioned  as  the  eldest  son 
of  the  said  testator's  daughter,  not  being 
referred  to  ;  the  said  draft  E  having  been, 
no  doubt,  laid  aside  as  soon  as  the  copy  was 
made  of  it  for  counsel's  perusal,  and  the 
draft  marked  F  having  been,  in  all  proba« 
btlity,  put  aside  for  safe  custody  as  soon  as 
the  same  had  been  executed  by  the  testator. 

Upon  the  whole,  the  Master  certified, 
that  he  found  that  the  said  Henry  Brad- 
abaw  was  the  person  meant  and  intended 
by  the  said  testator,  under  the  name  and 
description  in  his  will  of  Robert  Blagrove 
Bradshaw,  the  second  son  of  his  daughter 
Eliaa,  the  wife  of  James  Bradshaw,  and 
under  the  description  and  name  of  his 
grandson  Robert  Blagrove  Bradshaw. 

The  defendants,  Henry  John  Coore  and 
Richard  Lechmere  Coore,  took  an  excep* 
tton  to  this  report,  on  the  ground,  that  the 
Master  ought  to  have  certified  that  Robert 
Blagrove  Bradshaw  in  the  Master's  report, 
and  in  the  pleadings  of  the  cause  named, 
but  now. deceased,-  was  the  person  meant 
and  intended  by  the  said  testator  under  the 
above  name  and  description. 

Mr.  Boteler  and  Mr,  Phillimore,  for  the 
exception. — Were  there  any  doubt  upon 
the  point,  of  which  there  is  none,  that  it 
was  the  intention  of  the  testator  that  the 


eldest  son  of  Eliza  Bradshaw  is  intended 
to  take  under  the  will.  Peacock's  evidence 
is  not  sufficient  to-  warrant  the  alteration 
of  the  name  of  the  devisee  all  through  the 
will.  That  the  testator  knew  that  Robert 
Blagrove  Bradshaw  was  the  eldest  son,  is 
shewn  by  his  pencil  note  in  draft  E,  the 
purport  of  which  is,  to  leave  the  Abshott 
eatate  to  Robert ;  and,  in  his  will,  the  tes- 
tator gives  the  Blagrove  plate  to  the  owners 
of  the  Abshott  estate.  These  two  circum- 
stances combined  shew  clearly,  that  the 
Abshott  estate,  at  all  events,  was  to  go  to 
the  eldest  son.  Besides,  this  view  of  the 
case  is  corroborated  by  Mr.  Peacock's 
rough  note  as  to  the  Abshott  estate  ;  where 
he  treats  Robert  as  the  eldest  son,  observ- 
ing, that  "  he  has  several  brothers,  second, 
third,  fourth." 

Mr.  SimpkiMtcn  and  Mr.  G.  Rkhards^ 
for  the  report. — ^The  question  is,  whether 
the  person  who  answers  the  description 
of  the  second  son,  or  the  person  whose 
christian  name  is  properly  stated,  but  who 
does  not  answer  that  description,  is  to  take. 
It  is  admitted  that,  as  this  is  a  latent  am- 
biguity, parol  evidence  is  admissible  to 
explain  it.  On  the  evidence  the  Master  is 
right ;  but,  independently  of  the  evidence, 
the  true  construction  of  the  will  is  on  the 
Master's  finding. 

By  a  will  made  antecedently  to  this  will, 
the  testator,  who  had  three  married  daugh- 
ters, had  devised  his  estates  in  the  West 
Indies  for  the  benefit  of  the  eldest  children 
of  those  daughters.  He  had  given  to  the 
eldest  son  of  his  daughter  Mrs.  Bradshaw 
the  Cardiff  Hall  estate  (a  blank  being  left 
for  that  eldest  son's  name),  with  remainder 
to  his  first  and  other  sons  in  tail,  with  re- 
mainder over,  in  default  of  issue,  to  the 
devisees  of  the  Orange  Valley  estate. 
Blanks  were  left  in  the  draft  of  that  will, 
the  tests  tor  not  knowing  the  names  of  all 
his  grandchildren.  When  the  testator  exe- 
cuted that  will,  many  of  these  blanks  were 
not  filled  up.  Even  the  devise  to  the 
eldest  son  of  Mrs.  Blagrove  remained  in 
blank  till  it  was  interlined  by  Mr.  Peacock 
immediately  before  the  testator  executed  it. 
Although  it  is  true  that  there  is  a  memo- 
randum in  pencil  on  that  draft  will,  in  which 
the  testator  states,  that  Robert  B.  Brad- 
shaw is  the  eldest  son  of  Mrs.  Bradshaw, 
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yet  it  is  clear,  from  the  letters  of  the  tes- 
tator and  his  conduct  subsequent  to  his 
making  that  memorandum,  that  he  had  for- 
gotten that  Robert  was  the  eldest  son  of 
his  daughter,  and  that  he  had  mistaken  the 
names  of  his  grandchildren,  so  as  not  to  be 
able  to  furnish  Mr.  Peacock  with  materials 
for  a  second  will.  There  being  no  such 
person  as  James  Blagrove  Bradshaw,  the 
letter  in  which  he  speaks  of  making  pro- 
gress in  the  devise  of  the  Cardiff  Hall  es- 
tate to  him  shews  that  he  was  unacquainted 
with  the  names  of  his  grandchildren,  and 
that  he  intended  an  altera\ion  in  the  devise 
to  Mrs.  Bradshaw's  eldest  son.  If  such 
was  not  his  intention,  what  occasion  was 
there  to  make  progress  in  the  devise  to 
him  when  he  was  already  to  have  the  pro- 
perty ?  And,  if  he  considered  James  to  be 
the  eldest  son,  he  was  as  much  mistaken  in 
the  name  of  the  devisee  on  their  construc- 
tion, as  on  that  in  favour  of  the  second 
son. 

[Lo&D  Abinger,  C.  B. — When  the  tes- 
tator wrote  that  letter,  he  had  either  for- 
gotten that  Robert  was  the  name  of  the 
eldest  son,  or  he  meant  to  change  the  de- 
▼ise.1 

He  meant  evidently  to  give  the  property 
to  some  other  person,  whose  name  he  mis- 
took, although  he  did  not  the  description. 
Even  the  names  of  the  Coores  are  wrongly 
stated  in  the  will,  for  they  appear  through- 
out with  single  christian  names,  therefore 
tlie  mistake  in  the  name  is  not  remarkable. 
Then  the  question  is,  assuming  that  it  was 
merely  a  mistake  on  the  part  of  the  testa- 
tor, in  the  name  used — whether,  under  all 
the  circumstances,  the  party  who  is  really 
the  second  son  is  entitled  to  take.  The 
will  itself  is  clear  on  this  point,  were  there 
any  doubt  as  to  the  evidence.  The  testator 
meant  to  raise  two  families,  in  whom  the 
Bradshaw  property  was  to  remain  distinct 
from  that  of  the  Coores :  but  he  also  meant 
to  make  the  object  of  his  bounty,  the 
second  son  of  each  of  those  houses.  In 
the  first  instance,  therefore,  he  devises  the 
Cardiff  estate  to  the  second  son  of  Mrs. 
Bradshaw,  with  remainder  to  the  second 
and  third  sons  of  Mrs.  Coore.  He  next 
devises  the  Grange  Valley  estate  to  the 
second  and  third  sons  of  Mrs.  Coore,  with 
remainder  to  the  second  son  of  Mrs.  Brad- 


shaw. The  Magotty  estates  are  deviseddif- 
ferently .  There,  the  reason  why  the  second 
sons  are  preferred,  as  to  the  other  estates, 
does  not  apply.  They  are  devised  to  Mrs. 
Parkin  and  her  children,  with  remainder 
simply  in  favour  of  Robert  B.  Bradshaw 
and  his  issue.  It  is  clear,  that  with  respect 
to  the  Great  Abshott  estate,  the  testator 
meant  all  along  to  exclude  the  eldest  son 
of  Mrs.  Bradshaw ;  because  he  griyes  that 
estate  to  Eliza  Bradshaw  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail 
male,  with  remainder  to  the  third,  fourth^ 
fifth,  and  every  other  son  of  his  daughter, 
Mrs.  Bradshaw,  in  tail  male.  This  not 
only  shews  that  the  second  son  was  intend- 
ed to  take  in  the  first  instance,  but  it  clears 
up  the  objection  arising  from  the  words  of 
Mr.  Peacock's  memorandum.  Thia  limi- 
tation in  the  will  corresponds  with  Mr. 
Peacock's  idea,  that,  besides  the  second 
son  of  Mrs.  Bradshaw,  there  were  three 
other  sons.  It  is  true,  that  in  the  rough 
note  or  memorandum  which  he  took  at  the 
moment,  he  stated  them  as  second,  third, 
and  fourth ;  and  in  the  will  itself,  they  are 
stated  as  third,  fourth,  and  fifth ;  but  the 
variation  is  not  such  as  the  Court  will, 
under  the  circumstances,  regard  as  impor- 
tant, or  consider  as  having  originated  in 
anything  beyond  mistake  in  the  solicitor. 
If  the  construction  contended  for  on  the 
other  side  is  to  prevail,  as  regards  the  Ab- 
shott estate,  the  second  son  of  Mrs.  Brad- 
shaw must  be  excluded,  although  the  third, 
fourth,  and  fifUi  may  take.  There  may 
be  an  object  in  excluding  an  eldest  son, 
because  he  may  have  property  coming  to 
him  from  another  source ;  but  that  reason 
cannot  generally  apply  to  a  second  son,  and 
did  not  exist  in  the  present  case. 

Mr,  Boteler  replied. — ^The  testator  must 
have  meant  that  Robert  Blagrove  Brad- 
shaw, personally,  should  partake  of  his 
bounty.  The  question  is,  not  whether  the 
eldest  or  second  son  should  take,  but  whe- 
ther Robert,  the  person  named  in  the  will, 
should  take,  or  Henry,  the  second  son,  the 
party  described  by  relationship,  should 
take.  The  argument,  that  the  testator 
meant  to  favour  the  second  sons  of  each 
house,  entirely  falls  to  the  ground  when  it 
is  considered,  that,  in  the  first  will,  there 
were  the  same  limitations  to  the  eldest  sons 
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of  each  house.  That  the  testator  favoared 
that  grandson  who  bore  his  own  name,  is 
clear  from  all  the  circumstances.  Through* 
out  the  whole  will,  till  you  come  to  the  de- 
vise of  the  Abshott  estate,  Robert  B. 
Bradshaw  is  only  once  described  as  the 
second  son  of  the  testator's  daughter 
Eliza.  In  all  other  parts,  he  is  called 
"his.  said  grandson."  The  testator,  in  this, 
makes  a  distinction  between  that  grandson 
4ind  the  Coores,  who  are  repeatedly  named 
as  the  second  and  third  sons  of  Mrs.  Coore. 
The  same  inference  may  be  drawn  from 
what  took  place  in  the  communication  be- 
tween the  testator  and  his  solicitor.  If, 
according  to  our  construction,  the  omis- 
sion of  the  second  son  cannot  be  accounted 
for,  it  is  equally  difficult  on  their  construc- 
tion to  account  for  the  omission  of  Fred- 
erick. But  the  ground  on  which  they  rely 
— namely,  that  the  Bradshaws  were  amply 
provided  for,  may  account  for  the  omission 
of  both. 

Lord  Abinoer,  C.B. — If  I  entertained 
any  doubt  about  the  integrity  of  Mr.  Pea- 
cock, or  if  this  instrument,  which  was  made 
from  instructions  given  to  him,  had  been 
prepared  and  executed  at  some  distance  of 
time  from  the  period  when  the  conversa- 
tion took  place  between  him  and  the  tes- 
tator, I  should  hardly  venture,  upon  the 
parol  evidence  alone,  to  decide  this  point 
without  directing  an  issue.     But  it  is  ad- 
mitted, that  Mr.  Peacock  is  a  man  of  inte- 
grity ;  I  must  say,  therefore,  that  it  is  pro- 
bable, if  an  issue  were  directed,  that  the 
jury  would  draw  the  same  inference  on  the 
subject  that  I  have  drawn.     But  the  parol 
evidence  is  not  the  only  matter  deserving 
of  consideration.    The  will  itself  furnishes 
observations   to  shew,    that  the  testator 
meant  to  provide  for  his  daughter's  second 
son.     It  is  quite  clear,  that  the  testator 
either  mistook  the  name  of  the  second  son 
to  be  Robert,  or,  if  he  meant  Robert,  he 
mistook  him  to  be  the  second  son ;   that  is 
to  say,  he  mistook  either  the  name  or  the 
description  of  the  individual  whom  he  in- 
tended should  take.  It  has  generally  been 
found,  where  mistakes  have  been  assumed 
to  have  been  made,  either  in  the  name  or 
description  of  the  devisee,  or  the  property 
devised,  that  the  mistake  has  been  made  in 


the  name,  and  not  in  the  description*     In 
devises  of  real  estate,  where  a  testator  has 
mistaken  the  name  of  the  county  where  the 
lands  be,  but  yet  has  given  such  a  descrip- 
tion of  them  that  the  mistake  can  be  ex- 
plained, the  description  has  been  held  to 
prevail  over  the  mistake  in  the  name.  Thus, 
where  a  testator  has  devised  lands  in  the 
county  of  A,  which  he  purchased  of  a  cer- 
tain individual,  to  one  person,  and  his  lands 
in  the  county  of  B.  to  another  person,  and 
it  turns  out  that  the  lands  purchased  lie 
in  the  county  of  B,  and  not  in  that  of  A, 
courts  of  justice  have  gone  so  far  as  to 
transpose  the  names  of  Uie  counties.     If  a 
party  means  to  describe  a  particular  object 
which  he  has  in  view,  he  is  more  likely  to 
be  correct  in  descriptions  than  in  names. 
It  seems  to  me,  that  the  truth  of  that  ob- 
servation very  much  applies  to  the  present 
case.     It  is  clear,  that  Mr.  Blagrove  did 
did  not  know,  or  at  least,  at  one  time,  if  he 
ever  knew,  had  forgotten  the  name  of  the 
eldest  son  of  Mrs.  Bradshaw.    The  devise 
is  to  Robert  Blagrove  Bradshaw,  as  the 
second  son  of  Eliza  Bradshaw.    It  is  true, 
that  afterwards   there    is    no    repetition 
of  the  words  "  second  son,"  as  applied  to 
him,  but  only  the  words  "said  grandson." 
In  the  argument  for  the  exception,  the  ab- 
sence of  that  repetition  has  been  much 
dwelt  upon  ;  but  I  know  not  how  to  place 
much  weight  on  that  circumstance.    If  the 
testator  had  repeated  those  words,  no  doubt 
that  would  have  been  important,  to  shew 
his  intention  to  continue  in  the  same  plan 
of  disposition.     But  it  is  not  necessary  to 
have  that  evidence,  because  it  is  clear  that 
he  means  the  grandson  whom  he  has  before 
described.  Then,  as  to  the  Abshott  estate, 
supposing,  in  the  absence  of  all  evidence, 
the  question  to  be,  who  was  intended  to 
take,  the  second  son  not  being  named — 
you  would  say,  which  did  he  mistake,  the 
name  or  the  description  ?     Evidently  the 
name.    In  the  last  devises,  he  mistook  the 
name,  and  not  the  description.     He  then 
devised  to  the  second  son  of  his  daughter, 
by  the  name  of  Robert.     Here,  he  devises 
to  the  second  son  of  his  daughter  in  the 
same  manner  ;  and  when  he  comes  to  de* 
vise  the  Abshott  estate,  in  failure  of  issue 
of  his  said  grandson  Robert,  he  devises  it 
to  the  third,  fourth,  and  other  sons  of  his 


8 


EXCHEQUBR  IN  EQUITY. 


daughter ;  thereby  shewing  that  he  under- 
stood he  was  devising  in  the  first  instance 
to  her  second  son,  and  not  to  her  eldest. 

The  testator  is  represented  to  have  been 
an  intelligent  man,  and  I  presume  he  read 
his  wiU.     If  he  did,  he  must  have  known 
that  he  was  devising  to  the  second  son  of 
his  daughter,  and  that,  in  the  ultimate  de« 
vise  of  the  Abshott  estate,  he  was  devising 
to  the  third  and  fourth  sons  of  his  daughter, 
as  he  had  before  devised  to  her  second  son. 
If  I  must  presume,  that  he  made  a  niistake 
one  way  or  the  other,  why  should  I  not  pre- 
sume that  he  made  a  mistake  in  the  name  t 
This  is  either  a  devise  to  the  second  son 
by  a  wrong  name,  or  to  the  eldest  son  by 
a  wrong  d^cription ;  but  even  if  there  were 
no  evidence,  I  should  be  strongly  inclined 
to  think,  that  the  precise  description  of  the 
second  son  was  less  likely  to  be  erroneous 
than  the  name.     Supposing  the  testator 
had  used  the  worde  ^second  son,"  without 
anything  else,  there  would  have  been  no 
doubt.     Suppose,  again,  he  had  used  the 
name  of  Robert  only,  in  the  devise  of  the 
Abshott  estate,  you  would  have  said  he 
took  him  for  the  second  son.     Then,  does 
the  present  frame  of  the  will  make  any 
difference?  Then,  with  respect  to  the  evi- 
dence: the  whole  argument  of  the  party 
contending  that  there  is  a  mistake  in  the 
description,  is  founded  on  the  construction 
of  the  written  memorandum  made  by  Mr. 
Peacock,  when,  as  he  stated,  he  was  in 
communication  with  the  testator.     There 
would  be  a  great  deal  in  that  argument  if 
it  stood  alone ;  but,  to  come  at  a  right  con- 
clusion, the  whole  of  die  evidence  must  be 
examined.      The  parol  evidence  clearly 
proves,  that  the  testator  made  a  mistake 
in  the  name  of  the  devisee.  It  should  seem, 
that   he   originally   knew  nothing  of  the 
names  of  his  grandchildren.  He  aflerwarda, 
it  appears,  knew  that  the  name  of  the  eld- 
est son  was  Robert.     Assuming  that  he 
knew  that  fact  in  1821,  what  followed? 
In  November  I82d,  he  wrote  a  letter,  in 
which  he  either  supposed  the  name  to  be 
James,  or  from  which  it  is  clear,  that  he 
did  not  mean  te  devise  to  the  eldest  son. 
If  he  meant  to  devise  to  a  different  person, 
who  was  that  different  person,  except  the 
person  described  in  the  will  ?  Assume  that 
It  was  an  altered  devise  in  &vour  of  some 


person  not  named  beibre,  who  was  that 
person  bat  the  person  described  in  the 
will — namely,  the  second  soa  ?  If  the  mis- 
take  be  in  the  name,  it  lets  m  parol  evi- 
dence ;  and  Mr.  Peacock  declares  that  fae 
understood  Robert  to  be  the  second  bob.  He 
swears,  he  believed  that  to  be  the  isct 
Whether,  therefore,  he  had  the  former  draft 
before  him  or  not,  would  leave  that  belief 
unsuspected.  At  one  of  his  interviews  with 
the  testator,  conceiving  that  the  testatoi 
had  made  a  mistake,  and  had  said  James 
instead  of  Roberti  he  struck  out  the  word 
<<  James,"  and  inserted  that  of  *<  Robert," 
still  believing  Robert  to  be  the  second  son. 
You  have,  therefore,  the  person  who  made 
the  will  swearing  to  the  circuinatanoet 
under  which  the  name  of  Robert  was  in- 
serted. All  yott  have  against  that  evidence, 
is  the  written  memorandum,  which  has  been 
so  much  relied  on.  But  that  will  not  out- 
weigh .the  strong  evidence  of  Mr.  Peacock. 
It  appears  to  me,  that  there  is  nothing  ia 
this  case  to  explain  why  the  testator  ahould 
have  given  the  property  to  the  second  son, 
if  he  meant  to  give  it  to  the  eldest.  Mr. 
Peaoodc'e  evidence  is  of  the  more  impor* 
tonoe,  because  it  is  plain  that  he  took  down 
his  memorandums  at  the  time  of  reoeiving 
his  instructions  from  the  testator.  These 
memorandums  are  such,  that  no  one  could 
have  made  them,  except  those  who  took 
them  down.  However  obscure  they  might 
be,  yet  if  he  took  (hem  down  at  the  time, 
and  very  shortly  afterwards  prepared  in- 
strucdons  from  them  for  counsel,  they 
would  well  assist  his  memory.  It  appears 
to  me,  also,  that  Mr.  Peacock's  account  is 
not  contradicted,  but  confirmed,  by  Mr. 
Blagrove's  letter,  from  which  it  seems  clear 
that  he  meant  to  provide  for  those  who 
were  likely  to  be  least  provided  for.  In  this 
letter,  he  states  the  Bradshaws  to  be  rich, 
which  is  an  additional  circumstance  against 
construing  this  devise  in  favour  of  the  eld- 
est son.  Upon  the  whole,  I  think,  that  a 
jury,^afler  hearing  the  evidence  of  thii 
gentleman,  who  was  the  testator's  solicitor, 
and  who  took  down  his  instructions  in 
writing,  would  come  to  the  same  oondnsion 
as  the  Master. 

Sxctptidti  overnww*" 
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CROPPER  V.  KKAPVAN 
AND  GIBBON. 


AlI>ER80N»  B. 

Not.  11,  1836 

Supplemental  Bill  —  Executors  —  Resi^ 
duary  Legatees. 

A  bill  wasjUed  by  the  residuary  legatees 
wuier  the  will  of  a  testator^  against  executors, 
for  em  aecountj  which  bill  prayed,  anumgst 
other  things,  that  a  sum  of  627 1,  with  interest, 
due  to  the  testator  at  the  time  of  his  death,  by 
one  of  the  executors,  for  money  lent,  might  be 
charged  against  him  in  taking  the  account. 
By  his  answer,  the  executor  denied  such  debt, 
but  stated  that  there  had  been  building  and 
money  transactions  between-  him  and  the  tes^ 
tatoT,  on  which  the  executor  claimed  a  balance 
of  851.  The  Court  decreed  the  common 
acccnnt  only;  no  interrogatory  respecting 
the  above  transactions  was  exhibited  before 
the  Master,  although  the  debt  of  627 L  was 
charged  as  a  balance  in  the  hands  of  the 
executor ;  and  the  Master  excluded  such 
debt,  and  refused  to  allow  the  pUnntiffs  to  go 
into  the  account  of  the  building  transactions. 

Held,  under  tie  circumstances,  that  a  sup' 
plemental  bill  for  an  account  of  these  tranS" 
actions,  was  sustainable  by  the  residuary 
legatees  againstthe  executors,  without  charg- 
ing the  co-executor  with  collusion. 

The  bill  was  originally  filed  in  1881,  by 
the  retiduaiy  legatees  under  the  will  of  one 
William  Gibbon,  against  William  Knapman 
and  William  Gibbon,  the  executors  under 
the  will;  and  it  prayed  for  an  account  of 
the  personal  estate  and  effects  of  the  testa* 
tor,  which  had  come  into  their  hands  as 
■uch  executors ;  that  after  payment  of  the 
debts  and  legacies,  the  residue  might  be 
ascertained,  and  transferred  to  the  plaintiffs 
according  to  their  respective  interests  under 
ihe  testator's  will ;  and  that,  in  taking  the 
account,  the  defendant  Knapman  might 
stand  charged  with  the  sum  of  627/.,  with 
interest  thereon  at  4/.  per  cent.,  from  the 
1st  of  July  1828,  &c.,  which  sum  was  al- 
leged as  a  debt  due  from  Knapman  to  the 
testator,  at  the  time  of  his  death,  for  money 
lent,  &c. 

Knapman,  by  his  answer,  denied  such 
debt,  but  stated  that  he  and  the  testator 
had  been  engaged  together  in  a  certain 
building  speculation,  and  that  there  had 
been  mon^  transactions  between  them,  the 
particulars  of  which  were  set  forth  in  a 
New  Siaiis,  VI«— Exchiq.  in  £o. 


schedule  attached  to  the  answer,  and  that 
on  these  transactions  a  balance  remained 
due  to  him  (Knapman)  from  the  estate  of 
the  testator  of  85/.  Is.  4d. 

In  November  1832,  Elizabeth  Cox,  one 
of  the  plaintiffs,  died,  when  her  two  execu- 
tors, Cropper  and  Cooke,  were,  by  a  bill 
of  revivor,  made  plaintiffs. 

A  replication  to  the  answer  of  the  defen- 
dants was  put  in  by  the  plaintiffs. 

The  cause  came  on  for  hearing  before 
Lord  Lyndhurst,  in  February  1884,  when 
a  decree  was  made,  referring  it  to  the  Masr 
ter  to  take  the  common  account.  No  order 
was  made  with  respect  to  the  alleged  debt 
of  627/. 

In  taking  the  accounts  before  the  Master, 
the  above  sum  of  627/.  was  charged  by  the 
plaintiffs,  as  the  balance  of  the  testator's 
monies  in  the  hands  of  the  executor  Knap- 
man, at  the  time  of  the  testator's  death. 
Knapman  denied  such  debt,  and  claimed 
the  balance  before  referred  to,  of  85/.  Is. 
4id. ;  and  upon  his  objection,  that  the  Master 
under  the  decree  had  no  authority  to  take 
the  accounts  connected  with  the  building 
speculation,  the  Master  declined  going 
into  them.  No  interrogatory  with  respect 
to  these  accounts  was  exhibited  before  the 
Master,  nor  was  any  special  application 
made  to  the  Court  for  that  purpose. 

Under  these  circumstances,  the  present 
supplemental  bill  was  filed  against  Knap- 
man and  his  co-executor  Gibbon,  to  render 
effective  the  object  of  the  original  bill. 
After  charging  that  Knapman  had  been 
applied  to  by  the  plaintiffs,  but  had  refused 
to  come  to  a  full  account  in  respect  of  his 
receipts  and  payments,  on  account  of  the 
above  building  speculation  between  him 
and  the  testator,  and  that  the  other  de- 
fendant, his  co-executor  Gibbon,  refused 
to  take  any  proceedings  against  him  to 
compel  him  to  come  to  such  account,  &c., 
the  bill  prayed,  that  an  account  might  be 
taken  of  all  monies  received  and  paid  by 
Knapman  and  the  testator  respectively,  on 
account  of  the  above  speculation,  and  that 
the  balance  due  from  Knapman  might  be 
ascertained,  and  that  he  might  be  charged 
with  such  balance,  in  taking  the  accounts 
directed  by  the  decree  in  the  former  suit; 
the  plaintiffs  being  willing,  in  the  taking  of 
the  accounts  under  such  decree,  that  credit 
should  be  given  to  Knapman  for  what,  if 
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anything,  should  be  found  due  to  him  from 
the  estate  of  the  testator,  in  respect  of  the 
joint  speculation ;  and  that  the  bill  might 
be  deemed  and  taken  as  and  for  a  supple- 
mental  bill  to  tlie  original  bill :  and  for 
further  relief,  &c. 

The  defendants  put  in  their  answers; 
Knapraan  denied  that  the  plaintiffs  had 
applied  to  hmi  to  account,  or  that  he  had 
reused  to  comply  with  such  application, 
except  as  before  stated ;  and  Gibbon  de- 
nied collusion  with  Knapman,  or  that  he 
had  been  applied  to,  or  had  refused  to  take 
proceedinff s  to  compel  him  to  come  to  such 
account.  He  stated,  that  he  was  a  stranger 
to  the  matters  inquired  after,  and  submitted 
that  he  ought  not  to  have  been  a  party  to 
the  suit,  and  that  the  bill  ought  to  be  dis- 
missed against  him,  with  costs. 

Knapman,  the  executor,  dying  in  August 
18S5,  the  suit  was  revived  against  his  ex- 
ecutors, by  order,  in  May  1836. 

Mr,  Simpkinson  and  Mr,  S,  Sharpe,  for 
the  plaintiff. — ^The  former  decree  directed 
the  common  account  only,  on  the  ground, 
that  the  case  made  by  the  bill  did  not  en- 
title the  plaintiffs  to  an  account  of  the  build- 
ing speculation.  Such  an  account,  however, 
is  essential  to  the  justice  of  the  case;  and 
the  defect  in  the  decree,  as  it  was  occasioned 
by  a  defect  in  the  original  bill,  may  be 
cured  by  a  supplemental  bill — Mitf,  Plead. 
iSnd  ed.,  p.  59 ;  Simmons  v,  Gutteridge  (1), 
Sadler  v*  Luskington (2),  there  cited;  Jones 
V.  Jones  (8),  Dormer  v.  Fortes^  (4),  and 
Goodwin  v.  Goodwin  (5).  The  objection 
that  the  legatees  cannot  sue  Knapman,  and 
that  the  only  person  entitled  to  sue  him  is 
his  co-executor,  will  not  prevail,  for  he  does 
not  stand  in  the  situation  of  a  common 
debtor,  but,  as  executor,  isbound  to  account 
to  the  estate  for  this  balance  as  assets,  or 
in  the  same  manner  as  if  the  debt  were 
due  from  a  third  party.  If  Knapman  was 
a  partner,  and,  at  the  time  of  the  death  of 
the  testator  there  were  unsettled  partner- 
ship accounts,  the  legatees  have  a  right  to 
have  those  accounts  taken,  and  to  come  to 
the  Court  for  that  purpose,  if  the  co-exe- 
cutor refuses  or  neglects  to  sue  for  a  series 

(1)  IS  Ves.  «6f. 
it)  Ihid. 

(3)  S  Atk.  1I0,«17. 

(4)  3  Atk.  133. 

(5)  Ibid.  370. 


of  years.  As  to  the  objection,  that  the 
legatees  cannot  sue  unless  collusion  la 
proved,  Pyhus  v.  Smith  (6),  and  Shepherd 
V.  TW^ooJ  (7),  are  authorities  that  this  is 
a  case  of  wilful  default  on  the  part  of  the 
co-executor ;  for  between  December  1 828, 
when  the  testator  died,  and  July  1881, 
when  the  original  bill  was  filed,  he  took  no 
proceedings  to  call  Knapman  to  account* 
Neither  can  his  subsequent  neglect  be  ex- 
cused, on  the  ground  that  he  was  ignorant 
of  the  partnership  transaction,  as  its  exist* 
ence  appeared  on  the  hearing  of  the  first 
suit,  and  when  the  Master  revised  to  go 
into  the  accounts.  The  co-executor  is  a 
proper  party  to  the  suit,  for  it  is  the  duty 
of  both  to  account  for  the  estate  of  the  tes- 
tator, and  the  debt  due  from  Knapman  is 
a  part  of  the  assets. 

Mr.  Temple  and  Mr,  Blunt,  for  the  de- 
fendants.— ^The  plaintiffs  cannot  sustain  this 
supplemental  bill,  as,  under  the  original 
decree  they  might  have  examined  both  the 
accounts.  Knapman  was  bound  by  that 
decree  to  account  for  all  the  assets  he  had 
received  from  the  estate  of  the  testator; 
and,  according  to  SimmansY.  Gutteridge^  the 
proper  course  for  the  plaintiffs  to  have 
adopted  was  to  exhibit  an  interrogatory 
on  the  subject  of  the  building  account, 
and  if  the  Master  refused  to  allow  it,  to 
come  to  the  Court  for  a  special  order. 
Such  a  special  order  could  not  have  been 
obtained  without  shewing  that  tlie  evidence 
of  the  executor  denying  the  debt  was  un- 
true, or  some  other  strong  ground;  and  by 
allowing  this  bill,  all  the  effect  of  the  order 
may  be  obtained,  without  any  evidence 
impeaching  the  statement  of  the  execntor. 
The  cases  cited,  and  the  general  rule  laid 
down  by  Lord  Kedesdale,  are  not  disputed ; 
but  they  do  not  apply. 

[Albxrson,  B. — I  do  not  think  that 
Simmons  v.  Gutteridge  decides  the  point : 
it  only  goes  to  this-^that  if  parties  choose 
to  put  interrogatories  before  the  Master, 
and  he  refuses  to  permit  them,  they  may 
apply  to  the  Court  for  a  special  order;  but 
it  does  not  prevent  them,  if  they  choose  to 
do  so,  from  filing  a  supplemental  biU.^ 

The  proposition,  that  the  plaintiffs  are 
entitled  to  sue  without  proving  collusion,  is 
not  maintainable.    In  cases  where  the  ^rU 

(6)  1  Vm.  jnn.  193. 

(7)  1  Turn.  &  Rtun.  379. 
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▼ite  interest  of  one  executor  clashes  with 
his  duty  as  trustee  of  the  testator's  estate, 
his  co-executor  is  the  proper  party  to  in- 
stitute s  suit,  and  not  the  legatees,  unless 
they  can  prove  collusion.  This  seems  to 
be  admitted  by  Sir  J.  Leach,  in  Oedge  v. 
Traill {lS)i  where  he  stated,  ^at  collusion 
on  the  part  of  the  executor  brought  the 
case  within  the  exception  from  the  general 
rules. 

[Aldsrsok,  B. — There  is  a  good  reason 
why  a  court  of  equity  should  require  that 
collusion  should  be  proved,  because  parties 
might  be  unnecessarily  putting  the  estate 
to  the  expense  of  a  suit  in  equity ;  but 
where  there  is  a  demand  which  cannot  be 
enforced  in  a  court  of  law,  the  case  is  dif- 
ferent. That  appears  to  have  been  Lord 
Hardwicke's  viewj  because  it  was  an  equi- 
table demand.  Now,  here  it  is  an  equitable 
demand  by  a  creditor.] 

It  is  not  denied  that  the  legatees  might 
file  a  bill  against  Knapman  quii  executor, 
as  was  the  case  in  the  first  suit,  but  this 
is  a  suit  against  him  qua  debtor.  Knapman 
being  now  dead,  there  is  only  one  execu- 
tor, the  executors  of  Knapman  refusing 
to  succeed  him. 

[^Mr,  Simpkmson,  —  Bowsher  v.  JVat» 
kms  (14)  shews,  that  a  residuary  legatee 
may  sustain  a  bill  for  an  account  against 
the  executor  and  the  surviving  partner  of 
the  testator,  although  collusion  between  the 
executor  and  the  surviving  partner  is  nei- 
ther charged  nor  proved.] 

The  cases  there  cited  in  argument  shew, 
that  a  residuary  legatee  cannot  sue  an  ordi- 
nary debtor  without  making  a  charge  of 
collusion  against  the  executor. 

ilf r.  SimpMnsanf  in  reply.  —  Both  the 
executors  were  accounting  parties  to  the 
legatees,  and  they  are  charged  with  having 
received  other  assets  than  those  they  have 
admitted;  and  for  the  purpose  of  ascer- 
taining those  assets,  the  supplemental  bill 
is  filed.  Knapman's  representatives  are 
liable  for  the  balance  found  due  to  the 
testator ;  and  if  the  cd-executor  were  to  file 
a  bill,  they  must  be  made  parties. 

Aldkrson,  B. — I  do  not  think  that  this 
is  a  case  of  collusion,  for  it  is  not  shewn 
that  application  was  made  to  the  executor 

(13)  t  Law  J.  Hep.  Chaoc.  1. 

(14)  1  Ruaa.  &  M.  277. 


before;  but  it  appears  to  me  that  the  plam- 
tifis  in  this  case  are  entitled  to  the  relief 
for  which  they  pray  against  the  defendants 
Knapman  and  Gibbon.  It  appears  that  the 
original  or  first  bill  was  filed  by  the  plain- 
tiffs against  Knapman  and  Gibbon,  the  two 
executors  of  William  Gibbon  the  testator, 
for  the  purpose  of  having  an  account  taken 
of  the  assets  of  the  testator,  which  had  come 
into  their  hands.     On  that  occasion,  there 
was  a  special  charge  made  by  the  bill,  that 
Knapman  had  received  a  sum  of  6271,, 
which  was  a  debt  due  from  him  to  the  estate 
of  the  testator;  and  it  prayed,  that,  on 
taking  the  account,  he  might  be  charged 
with  that  sum.     The  answer  of  the  defen- 
dant expressly  negatives  this  debt;  and,  on 
the  other  hand,  he  states,  that,  instead  of 
any  sum  being  due  from  him,  there  is  a 
balance  due  to  him  of  upwards  of  85/.  from 
the  estate  of  the  testator.     In  that  state 
of  the  case  it  was  brought  before  Lord 
Lyndhurst,   who  was   satisfied    with   the 
answer  of  Knapman,  and  directed  an  ac- 
count to  be  taken  before  the  Master  in 
general  terms,  excluding  the  debt  of  6271. 
The  case  subsequently  went  before   the 
Master,  and,  on  that  occasion,  the  plaintifis 
claimed  the  same  amount  of  debt,  when  the 
Master  very  properly,  in  the  execution  of 
Lord    Lyndhurst's  decree,  excluded  this 
sum  from  his  consideration,  it  appearing 
that  this  sum  of  627/.  was  claimed  as  a  debt 
in  the  ordinary  way  for  money  lent  to  Knap- 
man, though  in  truth  it  was  a  balance  upon 
taking  the  account  between  Knapman  and 
the  testator  in  a  joint  speculation  for  build^ 
ings  entered  into  by  diem,  in  which  they 
must  be  taken  as  partners,  and  in  respect 
of  which  they  must  be  considered  in  equity 
as  liable  to  account  the  one  to  the  others 
but  in  no  respect  liable  at  law.     Under 
these  circumstances,  there  being  no  charge 
in  the  bill  of  an  account  to  he  taken  between 
the  executor  Knapman  and  the  estate  of  the 
testator,  the  Master  and  Lord  Lyndhurst 
excluded  its  consideration,  inasmuch  as  it 
was  not  the  ordinary  case  between  a  debtor 
and  creditor,  but  a  debt  arising  out  of  the 
balance  of  an  unsettled  partnership  account; 
and  therefore  it  came  exactly  within  the 
rule  laid  down  by  Lord  Eldon  in  Simmont 
V.  GuUeridge  ;  and  the  Master  was  bound 
by  that  rule  in  taking  the  accounts,  unless  the 
executor  admitted  that  the  debt  was  due. 
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In  conseqaence  of  this  defect  in  the  ori- 
ginal bill,  a  supplemental  bill  was  filed  to 
take  the  account,  and  in  order  to  give  the 
parties  an  opportunity  of  making  that 
case  from  which  they  were  excluded  by 
the  form  of  the  previous  bill.  A  supple- 
mental  bill,  according  to  the  authorities, 
may  be  filed  for  the  purpose  of  supplying 
defects  in  the  original  bill  and  in  aid  of 
the  decree.  This  seems  to  fall  within  that 
principle  ;  it  is  a  bill  filed  to  supply  a  de- 
fect in  the  former  bill,  and  in  aid  of  the 
decree  pronounced  by  Lord  Lyndhurst,  and 
for  the  purpose  of  having  that  decree  pro- 
perly carried  into  effect,  it  became  neces- 
sary to  file  it,  in  order  to  take  an  ac- 
count of  the  dealings  between  the  exe- 
cutor, who  was  a  partner,  and  the  testa- 
tor. It  seems  to  me  to  fall  within  the 
principle  on  which  supplemental  bills  are 
allowed.  It  is  admitted  that  there  is  an 
open  account;  it  is  stated  that  there  is 
a  balance  due,  but  that  is  a  question  which 
must  be  determined  by  the  Master.  With- 
out, therefore,  pronouncing  what  may  be 
the  result  of  the  account,  I  shall  direct  it 
to  be  taken  as  prayed  by  the  bill. 

Decree  as  prayed. 


Aldbrson,  B.   *\  _ 

18s6  ^  mabse  v.  h0bb8  and 

Nov.  8;  Dec.  12.  ^ 


OTHERS. 


Baron  and  Feme — Separate  Estate^-^ 
Parties — Bankrupt. 

H,  and  his  mfe  granted  an  annuity  far  a 
valuable  amsideratumf  charging  the  payment 
on  afundwhich  had  been  settled  by  the  wife  to 
her  separate^  use  before  she  was  married,  and 
without  reference  to  marriage,  the  settlement 
being  recited  in  the  annuity  deed.  H.  bC" 
came  bankrupt,  and  before  fiUng  the  bill 
obtained  his  certificatCf  having  paid  the 
annuity,  out  of  las  own  funds,  up  to  the 
time  of  the  bankruptcy: — Held,  that  the 
annuitant  was  an  incumbrancer  on  the  settled 
fund  as  against  IFs  assignees:  that  H,  by 
the  annuity  deed,  adopted  and  affirmed  his 
wifis  previous  voluntary  settlement :  and  that 
the  assignees  were  not  necessary  parties  to 
the  annuitants  suit,  for  an  account  and  pay" 
ment  out  of  the  settled  fund. 


Elizabeth  Brook,  apioster,  by  an  inden- 
ture of  settlement,  bearing  date  the  9th.  of 
April  1828,  transferred  two  several  aumt 
of  800/.,  new  S^L  per  cent,  bank  annuitiea, 
and  21/.  long  annuities,  her  property,  into 
the  names  of  herself,  and  of  John  Wood 
Wilkes  and  Frederick  Henry  Gray,  as  her 
trustees;  and  by  an  indenture  of  aetUe- 
ment,  bearing  date  the  same  day,  and  made 
between  the  said  Elizabeth  Brook,  spinster, 
of  the  one  part,  and  her  said  trustees  of 
the  other  part,  it  was  declared  that  the  said 
Elizabeth  Brook  and  her  said  trustees,  their 
executors  and  administrators,  should  stand 
possessed  of  the  said  several  sums  of  the 
3^/.  per  cent,  annuities,  long  annuities,  and 
the  dividends  and  annual  produce  thereof, 
upon  trust,  to  permit  the  said  dividends 
and  annual  produce  to  be  received  by,  or 
otherwise  to  pay  the  siime  into  the  hands 
of,  the  said  Elizabeth  Brook  during  her 
life,  for  her  sole  and  separate  use,  indepen- 
dent of  any>  husband  with  whom  she  might 
intermarry,  and  so  as  the  same  should  not 
be  subjected  to  his  debts,  controul,  or  en- 
gagements ;  and  her  receipt  only,  or  the 
receipt  of  any  person  or  persons  whom  she 
might  from  time  to  time  appoint  to  receive 
the  same,  was  to  be  an  effectual  release 
and  discharge  for  the  said  dividends  and 
annual  produce,  or  so  much  thereof  as  in 
such  receipt  should  be  expressed  to  be 
received.  And  immediately  after  her  death, 
upon  trust,  that  the  said  John  Wood  Wilkes 
and  Frederick  Henry  Gray,  and  the  sur- 
vivor of  them,  his  executors  and  adminis- 
trators, should  stand  possessed  of,  and  in- 
terested in,  the  said  bank  and  long  annui- 
ties, upon  and  for  such  trusts,  intents,  and 
purposes,  as  the  said  Elizabeth  Brook 
should,  notwithstanding  her  coverture,  hy 
her  last  will  and  testament,  to  be  executed 
as  therein  mentioned,  direct  or  appoint; 
and  for  want  of  such  direction  or  appoint- 
ment, in  trust  for  her,  the  said  Elisaheth 
Brook,  her  executors,  administrators,  and 
assigns. 

After  the  execution  of  this  deed,  a  mar- 
riage took  place  between  Elizabeth  Brook 
and  the  defendant  John  William  Hobha ; 
but  the  deed  was  not  made  in  contempla- 
tion of  such  marriage. 

Soon  after  the  marriage,  Mr.  Hobhs 
being  desirous  of  raising  money  by  way  of 
annuity,  entered  into  a  treaty  with  the 
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plaintiff  George  Maber«  whereby  it  was 
agreed,  that  in  consideration  of  the  sum  of 
300^,  Mr.  and  Mrs.  Hobbs  should  grant 
an  annuity  of  27/.  to  be  secured  by  a  co« 
Tenant  on  the  part  of  Mr.  Hobbs,  for  the 
payment  thereof  during  certain  lives,  and 
the  life  of  the  survivor,  and  also  by  an 
appointment  and  assignment  on  the  part  of 
Mrs.  Hobbs,  of  the  interest,  dividends,  and 
annual  produce  of  the  new  9^1.  per  cent, 
annuities  and  long  annuities,  or  any  other 
securities,  upon  which  the  produce  thereof 
should  be  invested  during  the  lives  and  the 
surviving  life. 

In  pursuance  of  this  agreement,    the 
plaintiff  paid  300/.  into  the  hands  of  Mrs. 
Hobbs,  who  immediately  handed  it  over  to 
her  husband,  who,  out  of  it,  then  paid  the 
solicitor  45/.,   for   his  bill   of  costs  and 
charges  of  preparing  the  securities  for  the 
annuity.    The  payment  of  the  annuity  was 
secured  by  an  indenture,  duly  sealed  and 
delivered,  bearing  date  the  24th  of  May 
1830,  and  made  between  John  Hobbs  and 
Elizabeth  his  wife,  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  whereby,  after 
reciting  the  transfer  of  the  said  S^l,  per 
cent,  annuities  and  long  annuities,  into  the 
names  of  the  said  Elizabeth  Brook  and  her 
said  trustees,  upon  the  trusts  aforesaid, 
and  her  marriage  with  Mr.  Hobbs,  and 
the  agreement  for  the  sale  of  the  annuity, 
the  said  J.  W.  Hobbs,  in  consideration  of 
the  sum  of  300/.  paid  as  thereinafter  men- 
tioned, granted,  bargained,  sold,  and  con- 
firmed unto  the  plaintiff,  his  executors, 
administrators,  and  assigns^  for  the  term 
of  the  natural  lives  of  the  said  J.  W. 
Hobbs  and  Elizabeth  his  wife,  of  plain- 
tiff, and  of  J.  O.  and  E.  M,  and  the  sur- 
vivor of  them,  and  up  to  the  day  of  the 
decease  of  such  survivor,  one  annuity  or 
clear  yearlv  sum  of  27/.,  to  have,  hold, 
receive,  and  take  the  same  unto  plaintiff, 
his  executors,  administrators,  and  assigns, 
during  the  lives  aforesaid  and  the  life  of 
the  survivor,   to  be  paid  by  half-yearly 
payments.     And  it  was  further  witnessed, 
that  in  consideration  of  the  sum  of  300/. 
to  the  said  Elizabeth  Hobbs,  in  her  own 
proper  person,  in  hand  paid  by   plaintiff 
in  the  manner  therein  mentioned,  as  they, 
the  said  J.  W.  Hobbs  and  Elizabeth  his 
wife,  did  thereby  admit,  he,  the  said  John 
William  Hobbs,  did  covenant  with  plaintiff 


for  the  payment  to  him,  his  executors,  ad- 
ministrators, and  assigns,  of  the  said  an- 
nuity, by  half-yearly  payments,  on  the  25th 
of  November  and  the  25th  of  May  in  every 
year,  in  the  manner  in  the  said  indenture 
mentioned,  without  any  deduction  or  abate- 
ment whatsoever,  &c.  And  it  was  wit- 
nessed, that  in  further  performance  of  the 
agreement,  and  for  securing  the  due  pay- 
ment of  the  annuity,  the  said  Elizabeth 
Hobbs,  in  the  exercise  and  execution  of 
the  power  or  authority  given  to  or  vested 
in  her  by  the  therein  and  hereinbefore  in 
part  recited  indenture  of  settlement,  and 
of  all  and  every  other  powers  and  autho- 
rities, power  and  authority,  in  anywise 
enabling  her  in  that  behalf,  and  with  the 
consent  and  approbation  of  her  said  hus- 
band, did  direct  and  appoint,  bargain,  sell, 
assign,  transfer,  set  over,  and  confirm  unto 
the  plaintiff,  his  executors,  administrators, 
and  assigns,  all  the  interest,  dividends,  and 
annual  produce  or  proceeds  thenceforth, 
during  the  lives  aforesaid,  and  the  life  of 
the  survivor  of  them,  to  raise  and  become 
due  and  payable,  for  or  in  respect  of  the 
said  sum  of  800/.  new  3^/.  per  cent,  bank 
annuities,  and  21/.  long  annuities,  vested 
and  being  in  the  names  of  the  said  Eliza- 
beth Brook,  the  wife  of  the  said  John  Wil- 
liam Hobbs,  John  Wood  Wilkes,  and  Fre- 
derick Henry  Gray,  in  the  books  of  the 
governor  and  company  of  the  Bank  of 
England,  under  and  in  pursuance  of  the 
trusts  of  the  said  settlement ;  and  all  right, 
title,  property,  possibility,  claim,  and  de- 
mand whatsoever,  of  her,  the  said  Eliza- 
beth Hobbs,  of,  in,  to,  or  out  of  the  said 
dividends,  interest,  and  annual  proceeds, 
and  every  part  thereof,  and  the  future 
payments  thereof,  or  the  dividends,  in- 
terest, or  annual  proceeds,  of  the  stocks, 
funds,  and  securities,  in  or  upon  which 
the  monies  arising  from  the  conversion 
of  the  said  annuities  should  from  time 
to  time  be  laid  out  or  invested;  and  all 
right,  title,  interest,  property,  possibi- 
lity, claim,  and  demand  whatsoever  of 
the  said  Elizabeth  Hobbs,  of,  in,  to,  or 
out  of , the  same,  or  any  other  estate,  mo- 
nies, stocks,  funds,  and  securities,  the  said 
Elizabeth  Hobbs  might  or  should  there- 
after have,  take,  or  be  entitled  to,  under 
or  by  virtue  of  the  said  therein  and  here- 
inbefore in  part  recited  indenture  of  set- 
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dement,  and  the  yearly  dividends,  interesta 
and  annual  produce  thereof;  to  have,  holdi 
receive,  and  take  all  the  premises  afore- 
said unto  the  plaintiff,  his  executors,  ad- 
ministrators, and  assigns,  upon  the  trusts 
thereinafter  and  hereinafter  mentioned,  that 
is  to  say,  upon  trust,  out  of  the  said  divi- 
dends, interest,  and  premises,  to  retain  the 
said  annuity  in  the  manner  therein  men« 
tioned,  and  all  such  costs,  charges,  and 
expenses,  as  the  plaintiff,  his  executors, 
administrators,  or  assigns,  should  sustain 
or  be  put  unto  by  reason  of  the  non-pay- 
ment thereof,  or  of  the  trusts  created  by 
the  said  indenture,  and  to  pay  the  residue 
from  time  to  time,  unto,  or  to  permit  the 
same  to  be  received  by  the  said  Elisabeth 
Hobbs  or  her  assigns,  for  her  and  their 
own  use  and  benefit.  And  the  said  inden- 
ture contained  a  power  of  attorney,  whereby 
the  said  Elizabeth  Hobbs  appointed  the 
plaintiff,  his  executors,  administrators,  and 
assigns,  her  lawful  attorney  or  attornies  to 
sue  for,  recover,  and  take  the  said  divi- 
dends, interest,  and  premises  when  due, 
and  to  give  receipts  for  the  same.  And 
the  said  Elizabeth  Hobbs,  by  the  said 
indenture,  directed  that  every  receipt  which 
should  be  given  by  the  plaintiff,  his  exe- 
cutors, administrators,  or  assigns,  for -any 
sum  of  money  on  account  of  the  said  divi- 
dends and  interest,  or  other  the  premises 
thereby  assigned,  should  be  an  effectual 
discharge  for  so  much  money  as  in  every 
•uch  receipt  or  receipts;  and  the  said  John 
Wood  Wilkes,  Frederick  Henry  Gray,  or 
either  of  them,  their,  or  either  of  their  exe- 
cutors, administrators,  or  assigns,  should 
not  be  obliged  to  see  to  the  application,  or 
be  answerable  or  accountable  for  the  mis- 
application thereof; — and  it  was  declared, 
that  every  receipt,  release,  or  discbarge, 
which  should  be  given,  made,  or  executed 
by  the  plaintiff,  his  executors,  administra- 
tors, or  assigns,  concerning  the  said  trusts, 
should  be  binding  and  conclusive  on  Eliza- 
beth Hobbs.  The  indenture  also  con- 
tained a  proviso  enabling  Mr.  and  Mrs. 
Hobbs,  or  either  of  them,  their  or  either 
of  their  assigns,  to  repurchase  the  said 
annuity  on  the  terms  and  in  the  manner 
therein  mentioned. 

On  the  29th  of  May  1830.  the  plaintiff 
caused  notice  of  this  indenture  of  assign* 
ment  to  be  given  to  the  trustees  under  the 


settlement  of  the  9th  of  April  1828.  Mrs. 
Hobbs,  by  a  prior  indenture  of  appoint- 
ment, dated  the  28th  of  December  1829, 
had  also  charged  the  dividends  and  interest 
payable  to  her  from  such  stock  with  the 
payment  of  a  redeemable  annuity  of  2U., 
payable  half-yearly  for  life,  unless  re- 
deemed, unto  Mrs.  Sophia  Harris,  in  con- 
sideration of  the  sum  pf  200/.,  of  which 
due  notice  was  also  given  to  the  trustees, 
'the  annuity  was  regularly  paid  to  the 
plaintiff  by  Mr.  Hobbs,  till  the  29rd  of 
November  1882,  when  ihe  latter  became 
bankrupt,  and  from  that  time  the  annuity 
fell  into  arrear.  The  plaintiff  refused  to 
prove  for  the  amount  of  his  annuity 
under  the  fiat  of  bankruptcy,  and  Mr. 
Hobbs  having  obtained  his  certificate, 
tlie  plaintiff,  in  February  1888,  filed  his 
bill  against  Mr.  and  Mrs.  Hobbs,  and 
the  trustees  under  the  first  settlement,  J. 
W.  Wilkes,  and  F.  H.  Gray^  and  the  Go- 
vernor and  Company  of  the  Bank  of  Eng- 
land, praying  for  an  account  of  what  was 
due  to  the  plaintiff  in  respect  of  his  annuity, 
and  of  the  costs  and  expenses  incurred  by 
him  in  respect  of  the  non-payment  thereof; 
and  that  the  defendants,  Mr.  and  Mrs; 
Hobbs,  Wilkes  and  Gray,  might  be  directed 
to  transfer  the  said  800/.  stock  and  long 
annuities  into  the  name  of  the  Accountant 
General  of  the  court,  and  that  the  bank- 
rupt might  be  directed  to  concur  with  his 
wife  in  such  transfer,  and  that  the  dividends 
and  annual  proceeds  thereof,  now  or  here- 
after to  become  due,  or  a  competent  part 
thereof  might  be  paid  to  the  plaintiff  in  or 
towards  satisfaction  of  what  should  be 
found  due  to  him  in  the  taking  of  the  ac- 
count, and  of  the  growing  payments  of  his 
annuity;  or  if  the  Court  should  not  think 
proper  to  direct  such  transfer,  then  that 
the  defendant  Elizabeth  Hobbs  and  her 
trustees  might  be  directed  to  pay  over  the 
dividends  and  annual  proceeds  to  the  plain- 
tiff, for  such  purpose  during  the  continu- 
ance of  his  annuity ;  and  in  case  of  the 
dividends  being  insufficient,  then  that  d)6 
defendants  John  Hobbs,  J.  W.  Wilkes, 
and  F.  H.  Gray  might  be  decreed  person- 
ally to  pay  to  the  plaintiff  what  should  be 
found  due  to  him  on  taking  the  account, 
and  in  the  meantime,  until  such  transfer 
into  the  name  of  the  Accountant  General, 
or  if  such  transfer  should  not  be  made. 
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then  daring  the  eontiniiance  of  the  annuity^ 
that  the  defendants  might  all  of  them  be 
restrained  from  transferring  or  receiving 
the  dividends  due  or  to  become  due  on  such 
stock,  and  that  the  Governor  and  Company 
of  the  Bank  of  England  might  be  restrained 
in  like  manner  from  permitting  any  such 
transfer  or  payment  of  dividends. 

In  December  1834,  the  bill  was  amended 
by  adding  as  a  party  defendant,  Sophia 
Harris,  the  prior  mcumbrancer. 

To  this  bill,  the  several  defendants  put 
in  their  answers.  The  case  made  by 
Mr.  and  Mrs.  Hobbs  was,  that  Mrs. 
Hobbs  was  not  a  principal  in  the  deed,  but 
only  a  surety  for  her  husband :  that  the 
plaintiff,  in  pursuance  of  the  agreement 
paid  the  purchase-money  into  the  hands  of 
Mrs.  Hobbs,  who  instantly  handed  it  over 
to  her  husband  for  his  own  sole  benefit; 
bat  upon  the  agreement  between  him  and 
the  solicitor  of  the  plaintiflb,  that  Mr. 
Hobbs  should  pay  thereout  his  costs  in  the 
preparation  of  the  deed  and  security, 
whidh  he  was  compelled  to  pay,  to  the 
amount  of  45/.,  which  was  thereupon  de- 
ducted from  the  purchase-money  of  the 
annuity :  that  he  paid  the  annuity  till  he 
became  bankrupt,  when,  it  being  proveable 
under  the  fiat,  but  the  plaintiff  declining 
to  prove,  it  thenceforth  ceased  to  run: 
that  Mr.  Hobbs  having  obtained  his  certi- 
ficate under  the  fiat,  before  the  filing  of  the 
bill,  he  was  thereby  personally  discharged 
from  all  liability  in  respect  of  the  annuity 
and  arrears  thereof;  and  that  the  plaintiff 
under  the  circumstances  was  not  entitled 
to  recover  payment  from  any  of  the  defen- 
dants, 

Mr.  BoUkraniMr*  fVoodt  for  the  plain- 
tiff, submitted,  first,  that  section  55  of  6 
Geo.  4.  c.  16(1),  related  merely  to  per- 
sonal obligations,  and  did  not  apply  to  an 
annuity  like  the  present,  which  was  charged 
on  a  permanent  fund ;  and  secondly,  that 
the  wife  of  the  bankrupt  was  the  grantor 
of  the  annuity,  the  bankrupt  being  joined 
in  the  deed  merely  as  a  formal  party.  They 
also  argued  that  the  plaintiff  was  not  de- 

(1)  Section  55  enacts,  «  That  it  shall  not  be  law- 
ful for  any  person  entitled  to  any  annuity  granted 
b/  any  bankrupt,  to  sne  any  person  who  may  be 
collateral  surety  for  the  payment  of  such  aonuity, 
until  sach  annuitant  sbaU  bare  proTed  under  the 
commission  against  such  bankrupt,  for4he  value  of 
such  annuity."  &c. 


prived  of  his  remedy,  by  reason  of  part  of 
the  consideration  money  having  been  paid 
to  the  solicitor,  as  the  plaintiff  left  the 
room  afler  he  had  paid  the  money  to  Mrs. 
Hobbs,  and  she  gave  it  to  her  husband, 
who  paid  the  solicitor.  Upon  this  point 
they  cited  Mouys  v.  Leake  (2\  Hurd  v. 
GirdlesUme(3\  Aston  v.  GmnneU{4i\  mi- 
Uamson  v.  Goold  (5),  Gorton  v.  Champneys 
(6),  Girdlestone  v.  AUan{7\  and  Barber  v, 
Gannon  (8). 

Mr,  Simpkinson  and  Mr,  K,  Parfier,  for 
the  defendants. — The  assignees  are  neces- 
sary parties.  First,  Mrs.  Hobbs  had  no 
power,  either  as  principal  or  surety,  to 
pledge  the  stock  for  the  payment  of  the 
annuity,  as  the  limitation  in  the  deed  of 
1828  was  to  her  separate  use,  without  any 
reference  to  her  marriage  with  any  parti- 
cular person ;  and,  therefore,  on  her  mar- 
riage with  the  bankrupt,  the  interest  in  the 
stock  vested  absolutely  in  him,  and  passed 
to  his  assignees  —  Newton  v.  Retd  (9), 
WoodmesUm  v.  Walker  {\0\  wadMassey  v. 
Parker {II),  Secondly,  it  is  clear  that  the 
contract  for  the  advance  of  the  300L  and 
the  grant  of  the  annuity  was  for  the  benefit 
of  the  bankrupt,  and  the  deeds  shew  that 
he  granted  the  annuity.  The  payment  of 
the  money  to  the  wife  was  a  mere  juggle, 
to  give  a  colour  to  the  transaction;  and  she 
was  required  to  join  in  the  execution  of 
the  deed,  merely  as  a  surety,  under  the 
impression  that  she  had  a  separate  interest 
in  tlie  stock.  Upon  the  question  of  re* 
tainer,  no  objection  is  made,  but  with  re- 
gard to  the  supposed  limitation  of  the  55  th 
section  to  cases  of  a  mere  personal  grant* 
section  54  clearly  establishes,  that  however 
an  annuity  may  be  secured,  the  surety 
cannot  be  reached  until  the  debt  has  been 
proved  under  the  commission  of  the  prin- 
cipal debtor. 

(t)  8  Term  Rep.  411. 

(5)  1  Marab.  407;  a.  c.  6  Taunt.  8. 

(4)  3  Yon.  &  Jer.  136.  , 

(5)  8  B.  Moo.  109,  3S4;  a.  o.  1  Bing.  t34;  1 
Law  J.  Rep.  C.  P.  78. 

(6)  8  B.  Moo,  SOS ;  a.  c.  1  Bing.  S87 ;  1  Law  J. 
Rep.  C.P.  109. 

(7)  1  B.  &  C.  61 ;  a.  0. 1  Law  J.  Rep.  K.B.  18. 

(8)  4  B.  &  Aid.  281. 

(9)  4  Sim.  141 ;  a.c.  9  Law  J.  Rep.  Chanc.273. 

(10)  S  Rubs.  5c  M.  197 ;  a.  o.  9  Law  J.  Rep. 
Chanc.  S57. 

(11)  <Myl.&  K.  174;8.c.4LawJ.Rep.(N.s.) 
Chanc.  47. 
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Mr.  G.  Richards  appeared  for  Sophia 
Harris,  the  prior  incumbrancer,  to  protect 
her  interest. 

Mr.  Bethell  and  Mr.  Hallet,  for  the 
trustees  of  the  fund,  Wilkes  and  Gray,  re- 
ferred to  the  cases  of  Benson  v.  Bens<m{lft\ 
and  DjavUs  v.  Thomycrofi  {\9>\  as  to  the 
validity  or  invalidity  of  a  trust  for  the  sepa- 
rate use  of  a  single  woman,  as  against  an 
after-taken  husband. 

Mr.  Boteler  replied,  and  cited  the  case 
of  The  Cauntessof  Strathmorev.  Bawes(l4). 

December  12. — ^Alderson,  B. — ^In  this 
case,  I  took  time  to  consider  my  judgment, 
as  the  question  was  said  to  be  one  of  great 
nicety,  upon  which  the  most  eminent  au- 
thorities are  supposed  to  have  entertained 
a  dif!erence  of  opinion  ;  and  I  was  appre- 
hensive that  it  would  be  necessary  fully 
to  weigh  and  consider  them,  in  order  that 
I  might  come  to  a  conclusion  whether  I 
would  adopt  one  or  the  other  as  the  basis 
of  my  present  judgment.  The  defendants 
contended  that  the  suit  was  defective  for 
want  of  parties,  inasmuch  as  the  assignees 
of  Hobbs,  one  of  the  defendants,  had  a 
clear  interest  in  the  fund,  the  subject  of 
the  dispute,  and  were  therefore  entitled  to 
be  heard ;  and  no  doubt  that  would  follow 
if  the  assignees  had  any  claim.  It  appears 
that  in  1828,  Mrs.  Hobbs,  then  Miss 
Brook,  assigned  over  the  stock  in  question 
to  the  two  defendants,  Wilkes  and  Gray, 
as  trustees,  in  trust  for  her  sole  and  sepa- 
rate use  and  benefit,  and  independently  of 
any  husband  with  whom  she  might  inter- 
marry. On  looking  at  that  deed,  which 
contains  no  gift  over  in  favour  of  any  other 
person,  it  would  follow  that  it  could  not 
prevent  Miss  Brook  at  any  time  prior  to 
ner  marriage,  from  requiring  a  re-assign- 
ment of  the  stock  by  the  trustees ;  nor,  after 
marriage,  could  it  prevent  her,  jointly  with 
her  husband,  from  successfully  making  the 
same  claim.  The  case  of  Walwyn  v.  C<mtts 
(15)  shews,  that  a  mere  voluntary  trust  of 
this  sort  may  at  any  time  be  varied  by  the 
party  making  it,  at  his  own  pleasure ; 
and  the  case  of  Newton  v.  RM  shews, 

(It)  6  Sim.  196 ;  ■•  o.  4  Law  J.  Rep.  (n.8.) 
Chaoe.  59. 
OS)  6  Sim.  4t0. 

(14)  9  Bro.  C.C.  345. 

(15)  3  Mer.  708. 


that  on  an  application  by  husband  and 
wife,  a  transfer  of  the  fund  would  be  di- 
rected. It  may  also  be  true,  that  the  hus- 
band might  have  had  a  right,  without  the 
assent  of  his  wife,  to  claim  the  fund,  subject 
to  the  care  which  a  court  of  equity  would 
take  in  case  of  there  not  being  any  other 
sufficient  settlement  on  the  wife  ;  but  this 
case  turns  upon  the  confirmation  of  this 
voluntary  settlement  by  the  husband,  on 
the  occasion  of  the  grant  of  the  annuity  to 
the  plaintiff.  By  that  deed,  the  husband 
not  only  affirmed  what  had  previously 
been  done  by  the  wife,  but  gave,  so  far  as 
he  could,  an  interest  to  the  plaintiff  conse- 
quent thereupon,  as  a  security  for  an  ad- 
vance of  300/.  After  this,  I  think  that 
the  husband  could  not  set  up  his  right,  as 
husband,  to  the  fund  in  question  ;  nor 
have  his  assignees  any  right  to  interfere, 
— ^at  any  rate  so  far  as  the  interest  of  the 
plaintiff  is  concerned,  which  is  the  only 
question  with  which  I  have  to  do  at  present. 
I  am  therefore  of  opinion,  that,  subject  to 
the  claims  of  the  prior  incumbrancer,  the 
plaintiff  should  have  a  decree,  and  that  his 
costs  should  be  paid  out  of  the  fund,  if 
sufficient;  and  he  must  pay  the  costs  of  the 
prior  incumbrancer,  with  a  like  remedy 
over  for  his  costs  out  of  the  ftind. 

No(«.— On  a  sabaequent  day,  (Febmary7»  18S7,) 
Mr.  Boteler  moved,  that  the  defendanta  J.  W.  Hobbt 
and  bis  wife,  J.  W.  Wilkes,  and  F.  H.  Gray,  oitglit 
be  ordered  to  transfer  tbe  above  atock  into  tbe  aama 
of  the  Accountant  General,  and  that  tbe  Govemor 
and  Company  of  tbe  Bank  of  England  i&igbt  be 
ordered  to  pay  tbe  dindenda  and  intereatdoe  tberton, 
and  onreceived,  to  tbe  Accountant  General ;  witb 
ordera  to  him  to  pay  tbe  plaintiff'a  aolieitor  tha 
ooata  of  tbe  plaintin,  and  tboao,  jpaid  to  the  defendant 
Harris,  out  of  such  unreceired  diridenda  poranant 
to  tbe  above  judgment ;  and  that  tbe  Accoontaat 
Genera]  might  be  ordered  to  pay  tbe  interest  here- 
after to  accrue  due  on  adcb  atock,  when  transferred 
into  bis  name,  to  tbe  defendant  Harria  and  the  plaio- 
tiff  Maber,  on  account  of  their  reapectire  aonnities, 
during  tbe  life  of  Mrs.  Hobbs,  or  until  their  redeap* 
tion ;  and  in  caae  aueb  unreceived  dirideoda  or  in- 
tereat  abould  be  mora  than  aufScient  to  pay  the 
plaintiff  the  above  coats,  tbe  aurplua  to  be  paid  to 
tbe  defendant  Harria  and  the  plaintiff  Maber  ia 
equal  moietiea,  on  account  of  the  arrears  aoir  dve 
on  their  reapective  annuitiea. 

February  15, 1857.— It  was  ordered  as  prayed  ia 
tbe  above  notice  of  motion,  with  tbia  condition,  tbit 
tbe  tniateea  abould  be  at  liberty  to  retain  thair  owa 
coats  befora  making  die  tranafer. 
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Ax.i>siisoir,  B. 
April  ftS,  1896 
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BLACKBURN   V.  WARWICK 
AND  WIFB. 


Mertgagt  —  Interest  tipen  Inieresi  — 
Usury. 

Where  ike  wUreei  dme  upom  a  morigi^ge . 
hoi  become  inmrrettr^  and  m  the  mortgagee's 
aecmmt  of  arrears,  rests  hmd  from  time  to 
time  been  made,  on  which  interest  had  been 
calcutatedt  amduttimately  a  general  account 
of  aU  arrears  calculated  on  the  fooHng  4f 
those  rests,  was  signed  by  the  mortgagor^  and 
con^fkmed  by  a  decd^  executed  by  him  three 
years  e^enMrds^fot  securing  repayment  qf 
the  balance  to  the  mortgagee : — Held,  thai 
the  iranuKtion  nms  not  usurioust  at^i  thsU  a 
subsequent  deed  conveying  the  property  to 
the  mosigageet  for  the  stde  of  the  property , 
is  default  ^  regular  payment  qf  iniereei^ 
oauldhe  et^orcedin  efuity. 

The  ^efendaBts,  being  poesewed  of  eer* 
taWi  copyhold  Iwide  inri^i  of  the  defendant 
Mrs.  Warwick,  executed  a  mortgage  at 
thoie  -pt^mines,  dated  the  Istof  May  1795| 
for  aeciirJRg  to  Qoentin  Blackbara  the  re- 
payment of  1,100/.  and  intereatr  la  1801| 
the  defendants  further  charged  the  saflie 
pren^iaes  with  a  turn  of  900L  and  ioterett, 
which  had  heen  adTanced  to  them  by  the 
aame  party.  They,  at  the  vaioe  time,  ex- 
•ejiled  .certain  indentares  of  leaae  and  re* 
Inac^  bearing  date  the  SDth  and  dOth  of 
Oktober  1801,  chargiag  certain  freehold 
Unda  with  theee.aiuns.  In  1802,  the  iur 
tareat  on  these  8%una  became  in  arrear; 
and,  aUhough  the  mortgagee  frequantly 
applied  for,  and  occaaionaUy  obtained  some 
payments  in  nespeot  of  taterest*  yet  the 
arcears  continued  to  mcreaae  Ibr  several 
jfears  afterwards.  These  arrears  aad  pay- 
ments were  entered  by  the  mortgagee  in 
his  .bo<iks,  and  (rom.tiroe  to  time  he  made 
rests  on  ibeartesni,aad  ealoulaled  interest 
thereoB«  It  waa  alleged,  (but  that  did  not 
appear,  exoept  by  the  entry  hereafker 
latticed,)  that  settlements  were  come  to  be* 
tween  the  mortgagor  and  mortgagee,  at 
the  respective  times  of  making  those  rests, 
tiie  mortga^  agreeing  not  to  sue  the 
mortgagor,  m  coasidaration  of  interest  be* 
ing  allowed  him  on  the  rests. 

Quentin  Blackburn  died  in  1818,  having, 
by  his  will,  appointed  Quentin  Blackburn, 
New  Sbribs,  VI. — Kxchbq.  in  Eq. 


Ms  flion  end  heir-at-law,  to  be  his  dxeditor. 
In  November  1816,  Blackburn,  the  som 
as  it  appeared  from  an  entry  in  his  hooks, 
settled  an  account  respecting  the  mortgage 
with  the  defendant  Thomas  Warwick. 
The  entry  was  signed  by  Warwick,  and 
apparently  confirmed  the  previous  settler 
ments  alleged  to  have  been  made  with 
Blackburn,  the  father.  Upon  this  settler 
ment,  the  sum  of  1,500^.  appeared  to  be 
jdue  to  the  mortgagee  for  arrears ;  and,  by 
anindentjure  hearing  date  the  15  th  of  March 
1819,  and  executed  by  W^arwick,  the  re* 
payment  of  this  sum,  as  well  as  of  the  for* 
.  mer.suma;,  waa  secured  to  the  mortgagee. 

On  the  Ist  of  January  1886,  Blackburn, 
the  son,  died;  having,  by  his  will,  dated 
in  lSft2^  devised  aU  his  real  and  personal 
estate  to  the  piaintiSs,  and  appointed  then 
his  executors.  A  bill  of  foreclosure  was 
then  filed  by  the  pkintiifs  against  the  der 
fendants ;  but  shortly  after  the  iiistiiutioa 
of  ihat  suit,  the  defendants  proposed  a 
compromise.  This  was  consented  to  upon 
terms  ;  aad  the  defendants  ihen  esecufted 
indentures  of  lease  and  release,  dated  tihe 
^th  and  6th  of  November  1827,  by  which, 
after  reciting,  that  8,500/.  was  secured  iby 
a  former  deed,  and  5W4,  was  due  for 
arrears  of  interest,  and  after  nsciting  Ae 
autt  in  the  Exchequer,  they  conveyed  to 
the  plaintiffs  the  iee  simple  of  the  premises^ 
in.  trust,  in  default  of  regular  payment  of 
the  interest,  for  sale  and  satisfaction  of  die 
debt  out  of  the  proceeds.  A  -fine  was 
levied  of  Mrs.  Warwick's  interest  in  the 
premisfss. 

The  interest  having  become  again  in 
arrear,  the  plaintifis,  in  Michaelmas  term« 
1880,  brought  their  action  of  ejectment  to 
recover  possession  of  the  premises.  Before 
judgment  waa  .obtained,  the  defendant 
Thomas  Warwick  agreed  to  attorn  >to  the 
plaintiffs,  as  tenant,. at  jSOO/.  a. year,  which 
they  consented  to.  No  rent  or  interest, 
however,  was  paid ;  and,  after  a  long  cor- 
respondence between  the  parties,  the  pror 
perty  ik^as  put  up  for  sale,  but  met  with 
no  bidden  The  present  bill  was  then  filed, 
suggesting  that  the  sale  had  been  prevented 
by  means  of  the  defendant  Thomas  War- 
wick having  spread  reports  reflecting  on 
the  title  to  the  premises,  and  praying  that 
the  deeds  of  1827  might  be  carried  into 
execution  under  the  decree  of  the  Court. 
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The  defence  set  up  was,  that  the  deeds 
of  1816  and  1827  were  usurious  and  void. 

Mr,  Boteler  and  Mr.  O,  Anderdon^  for  the 
defendants. — No  objection^  is  made  to  the 
original  mortgage  and  further  charge,  but 
the  subsequent  settlements  are  usurious  ; 
and  will  not  be  rendered  valid  even  by  the 
acquiescence  of  the  defendants.  It  is  clear 
that  the  books  were  not  seen  till  1816; 
although  the  bill  treats  the  case  as  if  the 
mortgagor  and  mortgagee  had  met  together, 
and  agreed  to  turn  interest  into  principal. 
The  balances  are  drawn  up  in  such  a  man- 
ner as  a  court  of  equity  will  not  permit. 
Had  simple  interest  from  1803  to  1816 
been  taken  by  the  plaintiffs,  and  a  new 
deed  converting  interest  into  principal 
been  then  executed,  there  would  have  been 
no  cause  of  complaint ;  but,  as  a  mortga- 
gee cannot  stipulate,  a  priori,  that  he  will 
make  rests  from  year  to  year,  and  convert 
interest  into  principal,  so  neither  is  such 
a  conversion  allowable,  except  at  long  in- 
tervals, even  without  a  previous  stipula- 
tion, and  with  the  consent  of  the  mortgagoit 
This  may  be  inferred  from  the  opinions  of 
Lord  Thurlow  in  Ex  parte  Champion  (1), 
and  Lord  Eldon  in  Chambers  v.  Ooldmn(2), 
where  that  learned  Judge  says,  "  There  is 
nothing  unfair,  or  perhaps  illegal,  in  taking 
a  covenant  originally,  that  if  interest  is  not 
paid  at  the  end  of  a  year,  it  shall  be  con- 
verted into  principal ;  but  the  Court  will 
not  permit  that,  as  tending  to  usury,  though 
not  usury." 

[Aldersok,  B. — I  do  not  exactly  see 
how  a  thing  which  is  not  usury  tends  to 
usury.  It  is  not  a  very  strong  opinion. 
Does  it  go  beyond  this,  that,  except  you 
can  infer  it  upon  the  custom  between  the 
parties,  interest  upon  interest  cannot  be 
calculated  in  the  case  of  a  mortgage  ?  If 
you  could  make  out  that  no  previous  con- 
tract or  arrangement  had  been  executed, 
but  that  everything  was  done  in  November 
1816,  you  might  have  some  ground  for 
argument ;  but  the  question  is,  whether 
the  Court  may  not  reasonably  infer  that 
from  time  to  time  there  were  arrangements 
between  the  parties  ?] 

The  accounts  were  kept,  and  the  receipts 
made  out  in  the  mortgagee's  books ;  and. 


except  in  one  instance,  it  does  not  appear 
that  the  mortgagor  ever  signed  them.  This 
is  simply  an  account  between  mortgagor 
and  mortgagee ;  it  is  not  an  account  between 
merchants  or  bankers.  In  shch  cases,  al- 
though, as  Lord  Thurlow  said,  there  is, 
perhaps,  no  good  reason  why  interest  upon 
interest  should  not  be  allowed,  still,  it  is 
contrary  to  the  practice  of  courts  of  equity 
to  allow  it. 

[Alderson,  B. — Usury  is  a  creature  of 
the  law,  which,  in  that  respect,  must  be 
obeyed,  and  no  more.  In  my  judgment, 
if  taking  interest  upon  interest  is  not  usury, 
it  is  nothing  at  all,  but  a  laudable  practice. 
If  the  parties  have  chosen  to  make  an 
equity  for  themselves,  why  should  I  set  it 
aside  ?] 

The  defendants  are  in  the  situation  of 
persons  under  the  protection  of  a  court  of 
equity,  and  being  in  that  situation,  the 
mortgagee  has  taken  the  account  in  a  way 
he  ought  not  to  have  done.  Sir  Thomas 
Plomer,  in  a  case  similar  in  many  respects 
to  the  present,  that  of  Sackett  v.  BasseU{S)t 
thought  the  question  sufficiently  doubtful 
to  direct  an  issue.  Lord  Hardwicke  held, 
in  ThornhiU  v.  Evans  (4),  that  rests  could 
not  be  made  while  the  relation  of  mort- 
gagor and  mortgagee  existed,  except  upon 
the  advance  of  fresh  money. 

[Alderson,  B. — ^There  is  no  evidence 
stated  in  that  case.  Is  there  any  case 
where  a  bargain  of  this  description  has 
been  held  to  be  extortion,  upon  the  mere 
relation  of  mortgagor  and  mortgagee  ?  or 
where  a  court  of  equity  has  interfered  to 
declare  the  transaction  illegal,  where  the 
parties  have  agreed  to  take  interest  upon 
interest  at  a  subsequent  period?  Here 
the  interest  first  became  due  in  1802;  and 
100/.  being  due,  a  regular  agreement  was 
made  between  the  parties,  that  one  would 
not  sue  for  the  100/.,  provided  the  other 
would  agree  to  pay  the  100/.  with  interest. 
If  this  was  done  from  time  to  time,  why 
should  it  not  be  done  ?  The  settlements 
were  confirmed  by  the  deed  by  which  the 
1,500/.  was  raised.] 

Instead  of  the  deed  being  executed,  as 
it  ought  to  have  been,  at  dbe  time  of  the 
last  settlement,  it  was  not  executed  till 


(1)  S  Bro.  C.C.  436. 
(«)  9  Ves.27t. 


(3)  4  Mad.  58. . 

(4)  S  Atk.  33a 
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1819,  which  shews  that  the  settlement  was 
not  an  act  of  deliberation.  There  should 
have  been  a  deliberate  act,  shewing  the 
intention  of  the  parties  at  the  time.  Be* 
sidesy  the  deed  states  the  1 ,500/.  to  be  a 
further  advance,  the  recital  being,  that  all 
interest  was  paid,  and  that  the  defendants 
bad  occasion  for  a  further  sum.  The  whole 
transaction  savours  of  oppression.  This 
is  not  a  bill  of  foreclosure,  but  for  equit* 
able  relief.  The  plaintiffs,  coming  into 
equity^  must  do  equity.  A  creditor  with 
a  security  and  a  power  of  sale,  is  not  en- 
titled to  the  aid  of  a  court  of  equity  to 
effectuate  that  sale.  Great  stress  is  there- 
fore laid  by  the  plaintiffs  upon  the  equitable 
consideration,  entitling  them  to  come  here 
for  aid ;  but,  it  is  clear,  that  if  aid  be  afford- 
ed, it  must  be  upon  equitable  terms.  The 
Court,  if  the  plaintiffs  have  been  overpaid, 
will,  on  the  ground  of  oppression,  relieve 
the  defendants  to  that  extent,  even  though 
they  may  have  assented  to  such  pajrments 
— Bosanquet  v.  Da8hwood(5). 

Mr.  Smpkinsan^  contra. — ^As  to  the  al- 
leged oppression,  it  does  not  appear  that 
the  mortgagee  took  any  interest  between 
the  years  1816  and  1819,  and  then  he  took 
the  deed  for  1,500/.  Besides,  this  was  not 
an  agreement  extorted  from  a  person  out 
of  possession,  for  Warwick  was  in  posses- 
sion of  the  rents  and  profits  the  whole 
time.  Upon  the  question  of  usury,  it  is 
unnecessary  to  discuss  the  rules  of  equity 
in  regard  to  agreements  a  priori^  though  it 
is  difficult  to  understand  upon  what  prin- 
ciple those  rules  depend. 

[Aldbrson,  B. — In  the  case  of  a  mort- 
gage deed  given  d  priori^  there  is  a  scintilla 
of  principle,  for  you  lend  your  money  at 
3L  per  cent.,  plus  a  covenant ;  but  I  do  not 
see  how  any  principle  drawn  from  an  ante- 
cedent, can  apply  to  a  subsequent  agree- 
nient.] 

This  is  a  subsequent  agreement  to  put 
the  party  in  the  situation  in  which  he  would 
have  stood  if  the  other  party  had  paid  the 
money  when  he  ought  to  have  done  so. 
Then  the  deeds  of  1827,  which  actually 
recite  the  compromise  of  the  Exchequer 
suit,  amount  to  a  complete  confirmation  of 
all  the  preceding  acts  of  the  parties. 

Alderson,  B. — ^If  I  entertained    any 
(5)  Ca.  Temp.  Talb.  S8,  40. 


doubt  upon  the  main  question  in  this  cause, 
I  should  take  time  to  consider  my  judg- 
ment, but  it  appears  to  me,  that  the  plain- 
tiffs are  entitled  to  a  decree,  and  that  the 
only  point  of  doubt  is,  whether  the  sale  of 
these  premises  has  been  prevented  by  the 
defendants ;  and  if  so,  whether,  this  suit 
having  been  rendered  necessary  by  their 
conduct,  they  ought  to  be  made  to  pay  the 
costs.  Upon  that  point,  I  shall  not  give 
my  opinion  at  present,  but  will  look  into 
the  evidence.  Upon  the  main  question, 
whether  or  not  they  ought  to  be  compelled 
to  pay  the  whole  amount  of  4,000/.,  secured 
by  the  mortgage-deeds,  I  shall  give  my 
opinion  immediately.  In  the  year  1795, 
the  sum  of  1,100/.  was  advance^  to  the 
defendants  by  way  of  mortgage,  and  on  the 
ISth  of  October  1808,  an  additional  secu- 
rity was  given  by  them  to  the  mortgagee 
to  the  amount  of  900/.  The  interest  fell 
into  arrear;  and,  it  appears,  that  in  Novem- 
ber 1816,  an  account  of  the  arrears  was 
taken  between  the  contracting  parties.  The 
account  begins  on  the  81st  of  October 
1808,  with  a  balance  of  arrears,  upon  which 
interest  is  calculated.  As  the  whole  account 
was  signed  by  Warwick,  he  must  have  ac- 
knowledged that,  on  the  81st  of  October 
1808,  there  was  that  sum  due  to  the  mort^ 
gagee.  The  whole  of  the  rests  in  question 
proceed  upon  the  same  footing.  There  is 
a  rest  in  1807,  another  in  1809,  another  in 
1818,  and  the  last  in  1816  ;  in  all  of  which, 
calculations  were  made  of  interest  upon 
interest,  and  that  was  carried  into  effect  by 
the  allowance  of  the  party  himself.  There- 
fore, admitting  those  calculations  to  be 
proper,  the  result  is  a  balance  due  to  the 
mortgagee  of  8,500/.,  which  was  secured 
to  him  by  express  agreement.  Supposing, 
as  is  clear  upon  the  evidence,  that  that  ac- 
count was  signed  by  Warwick,  and  that  he 
was  furnished  with  a  copy  of  the  agreement, 
what  evidence  is  there  upon  which  the 
Court  can  rely,  arising  out  of  the  relative 
situation  of  the  parties  as  mortgagor  and 
mortgagee,  to  induce  it  to  come  to  the  con- 
clusion that  there  was  any  oppression  in 
this  case  ?  There  is  not  enough  to  induce 
the  Court  to  come  to  that  conclusion,  even 
in  the  original  state  of  the  transactions,  but 
more  especially  when  they  are  found  to  be 
based  upon  a  regular  agreement  between 
the  parties.  Then,  is  there  any  thing  illegal 
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in  the  agreement  itself?  It  is  said,  that  if 
parties  enter  into  an  original  agreement  by 
way  of  mortgage,  they  cannot  recover  more 
than  51,  per  cent,  beyond  the  principal 
money,  and  that  if  they  take  a  stipulation, 
that  if  the  interest  is  not  paid  at  the 
time,  the  mortgagor  shall  pay  interest  upon 
it  until  the  arrears  are  paid,  that  is  illegal. 
Now,  in  holding  this  to  be  the  rule,  I  pre^ 
same  the  Coorts  suppose  that  some  advan** 
tage  immediately  accrues  to  the  mortgagee 
under  the  deed,  ultra  the  allowance  of  6L 
per  cent,  interest,  and  that  advantage  being 
tecnred  by  an  original  stipulation,  the  con-^ 
tract  savours  of  usury.  If  the  rale  cannot 
be  supported  on  that  ground,  it  appears  to 
me  th^  it  cannot  be  supported  at  all.  I 
confess  I  do  not  see  why  such  interest  might 
not  be  allowed^  even  where  the  stipulation 
to  pay  is  contained  in  the  original  deed ; 
but,  be  that  as  it  may,  there,  the  covenant^ 
being  part  of  the  original  terms  of  the  con- 
tract,  is  part  of  the  original  advantage  ac- 
cruing to  the  mortgagee^  and  the  Courts 
will  not  sanction  such  a  contract.  So 
neither  will  the  Courts  allow  interest 
upon  interest  where  the  party  comes  to  an 
account  with  his  debtor,  which  he  after*' 
wards  seeks  to  enforce  through  the  medium 
of  a  court  of  equity.  In  that  case,  it  is  con-^ 
sidered,  that  where  parties  who  are  entitled 
to  the  repayment  of  a  principal  sum  with 
annple  interest,  have  neglected  to  enforce 
payment  of  the  interest,  that  was  their  o^ik 
omission,  and  the  Court  leaves  them  to  take 
the  consequences  of  that  neglect,  and  will 
not  give  them  an  equity  founded  upon  thei^ 
own  laches.  That  rule  is  consistent  with 
equity  and  commbn  sense;  but,  there  is 
no  reason  why,  if  the  parties  settle  the 
matter  between  tfaemseWes,  and  the  one 
party  gives  time  to  the  other  for  payment 
of  the  arrears  in  consideration  of  the  allow* 
ance  of  interest  upon  the  balance,  they 
should  not  afterwards  be  compelled  to 
abide  by  that  settlement.  It  seems  tb  me, 
therefore,  that  they  ought  not  to  be  per* 
mitted  to  come  here  to  have  such  a  settle- 
ment set  aside.  At  all  events,  no  case  has 
been  cited  to  that  effect,  and  I  shall  not 
be  the  first  to  make  a  precedent  of  that 
nature,  which,  if  made,  would,  I  think,  be 
cohtrary  to  equity  and  common  sense.  In 
tke  case  decided  by  Lord  Tknrbw,  and  cited 
at  the  bar,  it  is  observed  by  that  eminent 


an  thority,  in  reference  to  cases  where  interest 
npon  interest  is  allowed,  that  if  the  fiartiea 
mean  that  the  debt  should  carry  that  interest 
they  must  say  so  by  their  agreement.  Hera 
the  parties  have  said  so,  and  have  carried 
their  intention  into  effect  by  the  deed  of 
1819.  That  provides  expressly  for  interest 
being  in  future  paid ;  and,  if  that  is  a  set« 
tiement  which  a  court  of  equity  ought  to 
enforce,  the  subsequent  deed  of  1 827,  which 
is  founded  upon  that,  is  a  dear  and  valid 
contract  between  the  parties,  trhieii  ought 
to  be  carried  into  exeoution.  The  mort*- 
gaged  property  must,  therefore,  be  sold,  the 
balance  due  to  be  accounted  for  before  the 
Master,  together  with  legal  interest* 

On  a  subsequent  day,  nis  Lordship  said* 
that  he  had  looked  into  the  evidence,  and 
upon  the  whole  he  thought  that  the  eireum- 
stances  alleged  respecting  the  preventk>n  of 
the  sale,  had  not  been  made  out  so  clearly 
against  the  defendant  Thomas  Warwieki 
as  to  induce  the  Couft  to  fix  him  with  tb4 
costs  of  the  suit,  and  his  Lordship  directed 
that  each  party  should  pay  their  own  coats. 

Decree  accor^ngly. 


C.  B. 
Nov.  5,  1836 
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WILLIAMS  O.  turn  BANK  Off 
BKOLANH. 


Process — Distringas — Injunction, 


A  party  who  had  caused  a  distringat  la 
tsme  out  of  this  courts  far  the  fmrpo9s  rfrs* 
straining  the  transfer  of  certain  stack,  after* 
wards  fled  his  hiU^  wsd  ohtamed  em  injfms* 
tion  tn  the  Court  if  Chancery^  alleging  as  a 
grmmdfer  so  dmhg,  tkiU  the  Chief  BaraOt 
when  the  fling  of  the  bill  beatme  neeessarjft 
was  oat  of  town,  bat  not  shewing  that  infurf 
had  been  made  as  to  his  being  within  a  con- 
9enient  distance : — Heidi  not  sufficient  eanse 
for  taking  the  case  into  the  Court  of  Chan'* 
eery,  after  proceedings  c&nmsnoed  here; 
and,  on  motion,  the  distringas  was  diecharg- 
ed  with  coste. 

The  plaintiff  (a  trustee)  on  the  11th  of 
August  182)6,  obtained  a  iliflrni^fas  in  this 
court,  to  restrain  the  Bank  of  England 
from  transferring  certain  long  annvitit*. 
On  the  14th  of  October,  the  Bank  gave 
notice  of  an  application  having  been  made 
for  the  purpose  of  transferrifig  the  stock, 
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and  ikad,  it  would  b«  allowed  unlew  a  Inll 
was  filed*  and  an  injanction  obtained  to 
prerent  auch  transfer.  Inquiries  were 
then  made  on  the  part  of  the  plaintifT*  at 
the  residence  of  the  Lord  Chief  Baron » and 
the  answer -being,  that  he  was  out  of  town^ 
a  bill  was  filed  in  the  Court  of  Chancery  $ 
and  on  the  18th  of  October,  an  injunction 
was  granted  by  his  Honour  the  Master  of . 
the  Rolls. 

Afr*  Chandiess  now  moved  that  the  dig" 
trmgas  might  be  discharged,  on  the  ground 
that  no  reasonable  cause  was  shewn  fof 
obtaining  the  diilringai  in  this  court,  and 
afterwards  continuing  the  proceedings  in 
the  Court  of  Chancery.  If  the  Chief 
Baron  had  been  abroad,  such  a  course 
might  have  been  regular,  but  it  was  quite 
unnecessary  to  resort  to  another  court,  as 
the  injunction  might  have  been  obtained 
merely  by  forwarding  the  papers  to  the 
Lord  Chief  Baron  in  the  country.  He 
cited  FeUowiv,  the  Bank  of  England  (1)^ 
and  Argent  v.  the  Bank  ofJSngUlaid{2). 

Air,  Smp^mon  and  Air.  Rogers^  contrli. 
•—The  only  object  of  this  motion  is  to  in* 
fiict  costs  on  the  plaintifF,  a  trustee,  as,  the 
instant  the  injunction  was  obtained,  the 
dietrmgas  became  null  and  void,  and  the 
application  for  its  discharge  is  unnecessary. 
Fellmee  v.  the  Bank  of  England  does  not 
apply^  as  the  ditiringeu  there  was  obtained 
with  the  intention  of  filing  the  bill  in  the 
Court  of  Chancery,  for  which  reason.  Lord 
Lyndhurst  considered  that  the  process  of 
the  court  had  been  abased ;  here,  however, 
the  plaintiff  had  no  such  intention,  and  was 
only  prevented  from  filing  his  bill  in  this 
court  by  the  absence  of  the  Lord  Chief 
on. 


Air.  ChandleMt  replied. 

Loan  A&iNOEft,  C.B. — I  cannot  constdet 
that  the  dieirmgus  is  a  nullity.  The  ques* 
tion  is,  whether  a  party  shall  be  at  liberty 
to  obtain  the  process  of  this  court,  the 
effect  of  which  will  be,  in  pnrticnlar  cases, 
to  give  advantages  to  the  plaintiff,  which 
he  would  not  otherwise  possess,  for  the 

^rpose  of  filing  a  bill  in  another  court, 
this  Court  were  ancillary  to  the  Court 
of  Chancery,  for  the  purpose  of  holding 

(1)  1  You.  385. 

(t)  I  y.  &  C.  557;  I.e.  5  Law  J.  Rep.  (N.8.) 
EMh.  E(|.  94. 


property  in  security,  it  would  be  a  different 
question;  but,  where  a  distringas  issues 
from  this  Court,  it  proceeds  on  the  under- 
standing, that  the  party  intends  to  carry 
on  the  proceedings  here.  It  was  never 
intended  that  a  party  should  have  a  <Us' 
trmgoM  in  the  Court  of  Exchequer,  in 
order  to  arrest  property  in  the  Bank  of 
England  until  he  could  file  a  bill  in  the 
Court  of  Chancery.  I  do  not  say  that 
there  might  not  be  such  an  extraordinary 
case  as  to  render  it  necessary  to  depart 
from  this  practice;  as,  for  instance,  the 
impossibility  of  obtaining  an  injunction 
from  a  Judge  of  this  Court.  It  did  so 
happen,  that  in  the  early  part  of  the  vaca-* 
tion,  I  was  abroad,  and  if  this  proceed-* 
ing  had  then  taken  place,  I  think  that 
it  might  have  been  justifiable;  but  I 
perceive  by  the  affidavit,  that  though 
application  was  made  at  my  house  in  town^ 
it  is  not  stated  whether,  in  answer  to 
the  application,  the  party  was  not  in-* 
formed,  that  I  might  be  at  any  time  in 
town  within  three  hours,  or  that  the  party 
might  not  have  been  with  me  within  the 
same  time ;  nor  is  it  stated  that  the  Master 
of  the  Rolls  was  regularly  in  town,  or  that 
his  being  in  town  was  not  accidental.  If 
I  were  to  countenance  this  practice,  the 
consequence  would  be,  that  a  party  who 
had  caused  a  distringas  to  issue  from  this 
Court  in  the  early  part  of  August,  in  con* 
sequence  of  the  Chief  Baron  not  being  in 
town  every  day  during  the  vacation,  al* 
though  only  a  short  distance  from  it,  would 
be  at  liberty  to  file  his  bill  in  the  Court  of 
Chancery,  and  to  abandon  the  proceedings 
here. 

In  this  case,  the  complaint  is,  that  a 
grievance  is  done  by  arresting  the  right  to 
transfer  this  stock  until  the  plaintiff  could 
file  his  bill  in  the  Court  of  Chancery.  The 
process  of  this  Court,  in  the  first  instance, 
effectually  served  the  plaintiff;  it  gave  him 
an  opportunity  of  filing  a  bill,  and  he  has 
acted  against  good  faith  to  the  Court  of 
Exchequer,  af^er  obtaining  this  advantage, 
by  filing  his  bill  in  another  court.  For  doing 
d»is,  I  do  not  think,  on  the  face  of  the 
affidavits,  that  sufficient  cause  has  been 
shewn;  and,  I  therefore  must  grant  this 
motion  with  costs. 

Distringas  discharged^  mih  easts. 
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Legacy — Real  Estate — Power, 

A  testatrix^  in  the  execution  of  a  power 
of  appointment,  after  reciting  the  power, 
gave  her  whole  estate^  real  and  personal,  to 
B.  as  trustee,  upon  trust,  to  permit  her  hus» 
band  to  take  the  rents,  issues,  and  profits, 
^c,  for  his  own  use  and  benefit  for  Mis  na* 
tural  life,  subject  nevertheless  as  therein- 
after mentioned;  and  upon  further  trusts  for 
children  of  the  marriage ;  and  in  default  of 
issue,  she  gave,  devised,  and  bequeathed  to 
her  husband  all  her  said  estate  and  effects  as 
aforesaid,  '*  to  hold  to  him,  his  heirs,  execu^ 
tors,  and  assigns  for  ever,  subject  never- 
theless, and  chargeable  with  the  payment 
of  the  sum  oflOOL  to  each  of  his  six  sisters, 
which  I  do  hereby  give  and  bequeath  to  them 
accordingly.  Also  I  give  and  bequeath  unto 
my  godson  J,  2).  C.  and  E,  A,  B,  ^c,  the 
sum  of  200/.  each,  to  be  paid  to  them  within 
twelve  calendar  months  next  after  my  c£e- 
cease :" — Held,  that  these  latter  legacies  of 
200/.  each,  were  charges  on  the  rod  estate^ 
the  personal  estate  proving  insufficient. 

John  Gammond,  by  his  will,  dated  the 
21  St  of  November  1810,  devised  to  John 
Gibson,  of  Ross,  in  Herefordshire,  all 
his  real  estates  in  Batcombe,  in  the  county 
of  Somerset,  and  Much  Mavell,  in  the 
county  of  Hereford,  and  also  all  and  sin- 
gular his  personal  estate  and  effects  therein 
mentioned,  to  hold  to  the  said  John  Gibson, 
his  heirs,  executors,  and  administrators, 
upon  trust,  to  let  his  freehold  estates,  &c., 
and  also  to  make  sale  of  his  personal 
estate,  and  with  what  monies  he  had  in 
hand,  &c.  to  place  the  same  upon  govern- 
ment or  other  securities  as  he  should  think 
fit,  &c.,  and  to  pay  unto  his  sister,  Mary 
Brown,  an  annuity  of  60/.  for  her  life. 
He  then  directed  his  trustee  to  pay  the 
rents  and  profits  of  his  said  estates  unto 
his  wife  Ann  Gammond,  and  his  natural 
daughter  Mary  Donne,  otherwise  Smith, 
in  equal  shares  and  proportions,  for  and 
during  their  natural  lives;  but  in  case  of 
the  marriage  of  the  testator's  wife,  an  an- 
nuity of  50/.  was  granted  her  for  life,  or  in 
ca^e  of  her  death,  then  the  whole  was  to 
devolve  to  his  daughter  ;  and  in  case  his 


sister  or  wife  should  survive  his  daughter 
without  issue  and  unmarried,  then  he  re- 
voked the  annuity  of  60/.  to  his  sister, 
and,  in  lieu  thereof,  he  directed  his  trustee 
to  pay  the  whole  of  the  rents  and  profits, 
&c.  to  his  sister  and  wife,  so  long  as  the 
latter  continued  his  widow  and  unmarried, 
in  equal  shares  and  proportions.  But  ne- 
vertheless his  will  and  meaning  was,  and 
he  thereby  empowered  his  said  natural 
daughter  Mary  Donne  to  give,  devise,  and 
dispose  of  all  and  singular  his  freehold  estate 
and  effects,  8rc.  to  such  person  and  persons, 
and  for  such  estate  and  estates,  uses  and 
ends,  intents  and  purposes,  as  his  said 
daughter  should  by  her  last  will  and  tes- 
tament give  and  devise  the  saime,  or  by 
any  instrument  or  writing  purporting  to 
be  her  last  will  and  testament,  to  be  by  her 
made,  whether  sole  or  covert,  and  executed 
in  the  presence  of  three  or  more  credible 
witnesses ;  and  in  default  thereof,  the  said 
testator  gave  and  devised  the  same  in  the 
manner  therein  mentioned. 

Mrs.  Gammond  died  soon  after,  and 
Mary  Anne  Donne  married  the  Rev.  George 
Holdsworth  Lowther  Gretton. 

Mrs.  Gretton  having  become  entitled  to 
the  whole  estate,  in  pursuance  of  the  above 
power,  on  the  dlst  of  October  1812, 
made  her  will,  in  which,  afber  fully  reciting 
that  of  Mr.  Gammond,  she  went  on  to  say, 
"Therefore  I  give  and  bequeath  unto 
George  Gretton,  Dean  of  Hereford,  all 
and  singular  the  said  messuages,  lands,  and 
tenements,  and  all  other  my  real  estate 
whatsoever  and  wheresoever,  and  all  and 
singular  my  personal  estate  and  effects, 
and  all  other  my  estate  whatsoever  and 
wheresoever,  upon  trust,  to  permit  my 
husband  to  receive  and  take  the  rents, 
issues,  and  profits,  &c.  for  his  own  use 
and  benefit  for  his  natural  life,  subject  ne* 
vertkeless  as  herenu^ier  mentioned;"  and 
upon  further  trusts  for  children  of  the 
marriage ;  and  in  default  of  issue,  **  I  give, 
devise,  and  bequeath  unto  my  said  dear 
husband,  all  and  singular  my  said  estate 
and  effects  as  aforesaid ;  to  hold  to  him, 
his  heirs,  executors,  and  assigns  for  ever, 
subject  nevertheless,  and  chargeable  with 
the  payment  of  the  sum  of  lOoY.  to  each  of 
his  sisters  (viz.  Mary,  Elizabeth,  Catherine, 
Susan,  Georgiana,  and  Emma),  which  I 
do  hereby  give  and  bequeath  to  them  ac* 
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cordingly.  Also  I  give  and  bequeath  unto 
my  godson  John  Donne  Collins,  and  Eliza- 
beth Anne  Gibson,  eldest  daughter  of  the 
said  John  Gibson,  the  sum  of  200/.  each, 
to  be  paid  to  them  within  twelve  calendar 
months  next  after  my  decease.  And  I  do 
hereby  direct  my  trustee  to  reimburse 
himself,  &c.,  and  not  to  be  accountable  for 
more  than  he  received,"  &c.  She  then 
appointed  George  Gretton,  the  trustee,  her 
sole  executor. 

Mrs.  Gretton  died  in  May  1814,  without 
having  in  any  manner  revoked  or  altered 
her  will,  and  without  issue,  leaving  her 
husband,  George  Holdsworth  Lowther 
Gretton,  and  Eliza  Anne  Gibson,  and -the 
several  other  persons  named  in  her  will, 
with  the  exception  of  John  Donne  Collins, 
who  died  in  her  lifetime,  her  surviving. 

In  April  1815  George  Gretton,  having 
duly  proved  the  will  of  the  testatrix,  pos- 
sessed himself  of  her  personal  estate,  which, 
it  was  alleged  by  the  bill  of  the  plaintiff, 
was  wholly  insufficient  to  pay  the  legacies. 

In  July  1820  Greorge  Gretton  died,  hav- 
ing by  his  will  appointed  the  said  Rev. 
George  Holdsworth  Lowther  Grretton,  the 
Rev.  H.  Gretton,  and  Charles  Augustus 
Gretton,  all  since  deceased,  and  the  Rev. 
William  Walthall  Gretton,  of  Wellington, 
in  the  county  of  Hereford,  as  his  execu- 
tors, who,  having  proved  the  will,  became 
the  legal  personal  representatives  of  the 
said  George  and  Mary  Gretton.  The  de- 
fendant, William  Walthall  Gretton,  alone 
acted  in  the  execution  of  the  will,  and  pos- 
sessed himself  of  the  personal  estate  and 
effects  of  the  testator  George  Gretton, 
which,  it  was  alleged  by  the  bill,  was  more 
than  sufficient  to  pay  any  balance  which 
might  be  found  due  from  him,  in.  respect 
of  his  receipts  of  the  personal  estate  of 
Mary  Gretton. 

Shortly  after  the  death  of  Mary  Ghretton, 
her  husband,  Mr.  Ghretton,  as  the  appointed 
devisee  under  her  will,  obtained  from  John 
Gibson,  the  trustee  under  the  will  of  John 
Grammond,  an  absolute  conveyance  to  him- 
self of,  and  with  the  consent  and  approba- 
tion of  George  Gretton,  he  entered  into 
possession  of,  or  into  the  receipt  of  the 
rents  and  profits  of,  the  real  estates  devised 
to  him,  and  to  which  he  became  entitled 
upon  the  death  of  his  wife  without  leaving 
issue ;  and  he  continued  in  such  possession 


till  the  year  1880,  when  he  sold  a  consi- 
derable part  of  such  estates  to  the  defen- 
dant, Thomas  Henry  Ernst,  for  the  sum  of 
15,000/.,  who  entered  into,  and  still  con- 
tinues in  possession  of,  or  in  receipt  of  the 
rents  of  such  estates.  He  also  sold  and 
conveyed  the  remaining  portion  of  such 
estates  to  the  defendant  William  Clifford, 
who  also  entered  into  and  still  continues 
in  possession  of  or  in  the  receipt  of  the 
rents. 

Eliza  Aqne  Gribson  attained  the  age  of 
twenty-one  years  in  1829,  and  on  the  25ih 
of  April  1882  she  married  Henry  Nyssen, 
of  Tunis,  in  Egypt,  Vice  Consul  to  his 
Majesty  the  King  of  Holland. 

The  legacy  of  200/.  devised  to  Mrs. 
Nyssen,  under  the  will  of  the  testatrix  Mrs. 
Gretton,  not  having  been  paid,  Mr.  and 
Mrs.  Nyssen,  in  May  1884,  filed  their  bill 
against  William  Walthall  Gretton,  as  the 
surviving  executor  under  the  will  of  George 
Gretton,  and  Thomas  Henry  Ernst,  and 
William  Clifford,  the  parties  in  possession, 
by  purchase,  of  the  real  estates,  for  pay- 
ment of  this  legacy,  with  interest  from  the 
end  of  twelve  calendar  months  after  the 
death  of  Mary  Gretton. 

To  this  bill  the  defendant  Thomas  Henry 
Ernst  demurred,  and  the  question  raised 
by  the  demurrer  was,  whether  the  real 
estate  given  by  the  testatrix  was  subject, 
on  failure  of  a  sufficiency  of  her  personal 
estate,  to  the  payment  of  the  legacy  of  2001. 

Mr.  Boteler  and  Mr,  Hall,  in  support  of 
the  demurrer. — The  real  estate  is  not 
chargeable  with  the  legacy,  as  there  is  a 
total  absence  of  any  express  or  implied 
intention  on  the  part  of  the  testatrix  that 
the  real  estate  should  be  so  charged.  The 
cases  clearly  shew  that  there  must  be  some- 
thing more  for  that  purpose  than  appears 
in  this  will.  In  Bench  v.  Biles (\),  the 
Vice  Chancellor  said — **  It  is  truly'  stated, 
that  the  legacies  form  no  charge  on  the 
real  estate  to  affect  the  heir  or  devisee, 
unless  the  testator  has  shewn  a  manifest 
intention  to  that  effect;"  and  the  same  rule 
governed  the  decision  in  Coley.  Turner  {2), 
where  the  testator  gave  an  annuity  and 
pecuniary  legacies,  and  then  devised  all 
the  rest,  residue  and  remainder  of  his  real 

(1)  4  Mad.  187. 
(S)  4  Rust.  376. ' 
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estates  to  trugtees,  for  the  use  and  be- 
nefit of  his  children ;  and  it  was  held, 
that  the  aaouity  and  pecuniary  legacy, 
given  prior  to  the  devise,  were  well  charged 
upon  the  real  estates.  In  Davis  v.  Gardi* 
net  (S),  the  Court  decided,  that  although 
there  was  not  a  sufficiency  to  pay  all  the 
legacies,  the  deficiency  was  not  chargeable 
on  the  land ;  and  the  Lord  Chancellor  said, 
"  As  plain  words  are  necessary  to  disin- 
herit an  heir,  so  words  equally  plain  are 
requisite  to  charge  the  estate  of  an  heir.'* 
In  Kightly  v.  Kightly  (4),  the  Master  of 
the  Rolls  said,  **  Tliere  is  no  doubt  as  to 
debts,  but  as  to  the  legacies  there  must  be 
a  clear  manifest  intention  that  the  devisee 
shall  take  subject  to  the  legacies:"  and 
lie  decreed  against  the  legacies  being  raised 
out  of  the  real  estate.  So  in  TomphtM  v. 
Tompkins  {5\  where  it  was  held,  that  the 
lands  were  liable  in  the  hands  of  the  son 
to  the  youngest  dau^ter's  portion.  Agaioy 
in  Alcock  V.  Sparkawk  (6),  the  Court  said, 
that  **  the  lands  were  subject  and  liable 
even  on  the  face  off  the  will."  The  Court, 
in  Hasselv.  fiasselil),  decided,  that  the 
legacies  were  charged  on  the  real  estate, 
that  they  were  given  by  the  word  "  devise," 
and  that  the  devisee  was  not  to  take  the 
real  and  personal  estates  till  the  legacies 
weve  paid.  In  Parker  v.  FemmUy  (8),  the 
heir,  the  son,  was  sole  devisee  and  sole  ex- 
ecutor, and  took  the  rest  and  residue  of 
die  personal  estate,  after  payment  of  the 
testatrix's  just  debts  and  funeral  expenses ; 
the  testatrix  gave  several  legacies ;  and 
the  Court  held,  that  the  l^;acies  were  not 
charged  on  the  real  estates.  That  is  pre- 
cisely the  position  on  which  the  defendants 
rely,  vis.  that  some  special  directions  must 
be  given  as  to  the  *'  rest  and  residue," — and 
they  are  not  given  here ;  and  there  is 
nothing  to  shew  that  it  was  in  the  contem- 
plation of  the  testator  that  these  legacies 
should  be  paid  out  of  the  real  estates. 
The  words,  ''subject  nevertheless,"  placed 
where  they  stand,  cannot  be  taken  to  go- 
vern the  subsequent  devises,  because,  in 
the  devise  ta  the  eisters,  the  words, ''  sub- 

(5)  S  P.  Wbm.  188. 

(4)  S  Yes.  5S< ;  A.  c.  5  Vet.  550. 

(5)  Prec.  Chanc.  597. 

(6)  f  Vera.  t«8. 

(7)  f  Dick.  df7, 

(8)  t  Sim.  flc  8ttt.  599. 


ject  nevertheless,"  are  uaed  again,' but  not 
so  with  respect  to  the  legacies  in  qiiestioB* 
Mr.  S.  GirdlesUme,  for  the  plainriffs.— 
Where  the  real  estate  is  blended  and  com- 
bined witli  the  personal  estate  in' one  entire 
devise,  as  is  the  case  here,  to  the  hu^and^ 
to  hold  the  ssme  for  ever,  subjeet  never- 
theless as  thereinafter  mentioned,  it  be* 
comes  charged,  jointly  with  the  personal 
estate,  with  the  legacies  afVerwarda  be- 
queathed, unless  there  are  express  words  m 
the  will,  from  which  the  contrary  voay 
clearly  be  implied.  The  circumstance  of 
the  legacies  coming  out  of  one  general  and 
blended  fund,  bring  it  within  die  authori- 
ties. In  DavU  v.  Gardiner  there  were  these 
words : "  after  my  debts  and  legacies  paid," 
then  the  testator  gave  several  legacies;  after 
which  he  bequeathed  1,500/.  each  to  his 
five  daughters,  &c. ;  and  then  follow  these 
words,  *'  afler  all  my  legacies  paid,  I  give 
the  residue  of  my  personal  estate  to  my 
son"  (having  only  one  son) ;  then  he  de- 
vised his  fee  simple  lands  to  his  son  and 
his  heirs.  The  Lord  CbaneeUor  said,  -that 
"  the  testator,  in  saying  by  his  will,  thai 
after  all  his  legacies  paid,  the  residue  of 
his  personal  estate  should  go  to  his  aoB« 
shews,  that  he  had  no  apprehension  bat 
that  there  would  be  a  surplus  of  his  per- 
sonal estate,  and  consequently  could  net 
think  of  charging  his  land  with  hia  lega- 
cies, or  that  there  would  be  the  least  occa- 
sion for  it.  In  ^aiiame  v.  CluUy  (9),  the 
Lord  Chancellor  referred  to  Kightly  v. 
Kiehtly,  and  said,  <*  The  Master  of  die 
R(m1s  states  ji  differeace  between  debts 
and  legacies :  I  do  not  know  how  to  state 
a  difference  betiveen  them."  But  the  cases 
relied  on  so  strongly  by  the  other  side,  do 
not  apply  to  a  blended  fund.  Pmker  v. 
Fearniey  is  clearly  distinguishable  from  the 
present  case.  In  addition  to  the  cases 
cited  by  the  other  side,  where  the  Court 
held,  that  the  real  estates  were  chained, 
may  be  cited  that  of  Kidney  v.  CouasaisAer 
(10),  in  which  the  Lord  Chancellor  held* 
that  where  the  testator  combines  the  rsal 
estate  with  the  personalty  ^eaerally,  the 
real  estate  is  subject  to  all  the  burthens  of 
the  personalty.  ^encA  v.  BUes,  Coie  v. 
TwneTt  and  cases  of  a  similar  desoipiisoi 

(9)  3  Vee.  94A. 
(10>  tVes.jini.44S. 


EXCHEQUER  IN  EQUITY. 


25 


all  support  this  proposition.  Whenever  a 
testator  disposes  of  the  whole  of  his  real  and 
personal  estate  embodied  in  one  bequest, 
the  principle  of  those  cases  should  be 
adopted,  in  which  it  has  been  determined 
that  the  legacies  are  charged  upon  the  real 
estate. 
Mr.  Bcteler  replied. 

Nov.  22. — Lord  Abinobr,  C«B.  this  day 
gave  judgment. — It  appears  that  a  bill  was 
orighially  filed  by  the  plaindff  and  his  wife, 
for  the  purpose  of  enabling  them  to  have 
the  benefit  of  a  certain  legacy,  which  bore 
the  appearance  of  having  been  bequeathed 
to  the  latter,  under  the  will  of  Mary  Gret- 
ton.  To  this  bill  the  defendant  Ernst  has 
demurred,  and  the  question  raised  upon 
the  demurrer  is,  as  to  whether  the  legacy, 
so  bequeathed  by  the  will,  can  be  charged 
upon  the  real  estate  of  the.  testatrix  ?  Oh 
looking  at  the  will  itself,'  as  well  as  into 
the  cases  cited,  it  appears  to  me  that  there 
is  sufficient  in  the  will  to  warrant  and  to 
justify  me  in  determining  that  the  legacy 
was  charged  on  the  real  estate.  It  always 
appeared  to  me  to  be  an  idle  practice  to 
look  at  cases  for  the  purpose  of  arriving 
at  a  decision  on  the  constroction  of  a  will, 
inaamtich  as  each  separate  case  must  be 
determined  on  its  own  peculiar  circum- 
stances. We  may,  however,  examine  into 
precedents  for  the  general  principle  of  the 
law,  with  a  view  of  seeing  how  far  such 
principle  is  illustrated  or  borne  upon  by 
the  individual  case  under  consideration, — 
whether,  in  point  of  fact,  it  is  affected  or 
not.  In  the  present  instance,  I  have  care^ 
fully  looked  into  the  several  cases  referred 
to  in  the  course  of  the*  argument,  and  I 
find  in  all  those  cases  that  there  am  two 
distinct  rules  laid  down,  neither  of  which 
is  a  rule  of  construction,  but  of  law.  One 
of  these  rules  is,  and  I  need  scarcely  refer 
to  the  cases  to  settle  the  point,  that  primd 
/aeie  all  general  legacies  are  payable  out 
of  the  personal  estate ;  the  other  is,  that 
though  the  legacy  may  appear  to  be  a  ge- 
neral legacy,  yet,  if  it  cim  be  collected 
from  the  will  that  the  testator  intended  it 
to  be  paid  out  of  the  real  estate,  then  it 
should  be  charged  on  that  estate ;  but  still 
the  testator's  intention  is  to  be  collected 
from  the  words  of  his  will,  to  which  alone 
the  Judge  must  look,  on  forming  his  opi* 
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nion.  It  has  been  said,  and  truly  so,  that 
where  a  testator  bequeaths  the  whole  of 
his  estates,  personal  and  real,  to  one  indi- 
vidual, subject  to  the  payment  of  his  debts 
and  legacies,  it  of  necessity  follows,  that 
the  legacies  are  charged  upon  his  real  as 
well  as  his  personal  estate.  Again,  in  cases 
where  a  testator  leaves  a  legacy,  and  sub- 
sequently devises  the  rest  and  residue 
of  his  real  estate,  after  the  payment  of  all 
his  debts  and  legacies,  that  is  a  ground 
upon  which  the  Court  must  suppose  that 
the  testator  intended  to  devise  his  real 
estate,  subject  to  the  payment  of  the  lega- 
cies. But  if  a  testator  leaves  a  legacy  ge- 
nerally, and  then  leaves  his  real  and  per« 
sonal  estate  to  an  individual,  the  Court  will 
not  upon  that  ground  infer,  that  the  testa- 
tor meant  the  legacy  to  be  charged  on  the 
real  estate.  If,  however,  a  testator  leave 
his  real  and  personal  estate,  then  directs 
his  heir  or  executors  to  see  that  all  the 
legacies  are  paid,  and  then  proceeds  to 
leave  a  legacy,  the  Court  will  infer  from 
such  a  position  that,  though  by  law  the 
legacy  can  only  be  paid  out  of  the  real 
estate,  yet  if  there  is  nothing  expressly  to 
the  contrary,  it  may  be  paid  out  of  the 
pers<malty.  Now,  I  have  not  met  with  any 
case  in  the  books  precisely  similar  to  the 
present.  It  has  been  contended  by  Mr. 
Girdlestone,  on  the  part  of  the  plaintiffs, 
that  whenever  a  testator  gives  the  whole 
of  his  real  and  personal  estate  embodied 
in  one  bequest,  the  principle  of  those 
cases  should  be  adopted,  in  which  it  has 
been  determined  that  the  legacies  are 
charged  upon  the  real  estate.  I  have  found 
no  such  principle  as  that  established.  The 
case  of  Bench  v.  Biles  not  merely  contain^ 
the  circumstances  of  the  bequest  of  the 
whole  of  the  real  and  personal  estate  to 
one  party,  but  the  additional  circumstance 
of  his  leaving  the  rest  and  residue  of  the 
estate  after  the  payment  of  the  legacies'. 
The  grounds,  on  which  it  appears  to  me 
that  in  the  present  instance  the  bequest 
should  be  charged  upon  the  real  estate; 
are  to  be  collected  from  the  will  itself. 
The  will  is  not  so  much  a  will,  as  a  deed  in 
execution  of  the  power  recited  in  it,  by 
virtue  of  which,  the  testatrix  had  fuU 
power  to  appoint  the  whole  estate,  both 
real  and  personal,  comprised  in  the  settle- 
ment contained  in  that  powet^    The  whole 
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estate,  real  and  personal,  was  blended 
into  one  fund,  by  that  settlement.  Under 
that  authority  she  had  executed  a  deed« 
the  effect  of  which  was  to  leave  the  whole 
of  her  property  to  her  husband  for  his 
life ;  but  in  the  event  of  her  leaving  any 
child,  son  or  daughter,  that  child  was  to 
have  the  property  absolutely  afler  the 
husband's  death ;  but  in  case  there  should 
be  no  son  or  daughter,  or  in  case  such  son 
or  daughter  did  not  live  to  attain  the  age 
of  twenty-one,  then  she  bequeathed  the 
whole  absolutely  to  her  husband,  *'  subject 
as  hereinafter  mentioned."  Well,  subject 
to  what?  In  point  of  construction,  "sub- 
ject as  hereinafter  mentioned,"  must  be 
regarded  as  giving  the  legacies  out  of  the 
fund  which  she  so  lefl  to  her  husband. 
The  will  then  provides,  that  in  case  she 
shall  have  a  child  living,  and  attaining  the 
age  of  twenty-one  during  the  lifetime  of 
her  husband,  that  the  sum  of  4,000/.  should 
be  raised  for  such  child,  and  in  case  there 
was  no  child,  the  husband  having  the  whole 
estate  absolutely,  is  directed  to  pay  the 
amount  of  100/.  to  each  of  his  sisters:  and 
then  the  will  goes  on  to  bequeath  the  par- 
ticular legacies  in  question  of  200/.  each 
to  two  persons,  one  of  whom  is  the  plain- 
tiff in  this  case.  It  was  very  ingeniously 
argued  by  Mr.  Boteler,  that  the  words, 
*'  subject  nevertheless,"  &c.,  placed  where 
they  stood,  could  not  be  taken  to  govern 
the  subsequent  devises,  because,  in  the  de- 
vise to  the  sisters,  the  words, "  subject,"  &c. 
were  used  again.  The  case  stood  thus : — 
the  testatrix  leaves  the  estate  to  her  hus- 
band in  the  event  of  her  not  having  any  chil- 
dren, they  being  the  primary  objects  of  her 
bounty :  she  then  leaves,  in  case  the  estate 
goes  to  the  husband,  certain  legacies  to 
his  sisters*  The  words,  "subject,"  &c. 
constituted  a  description  of  parenthesis. 
The  will  runs  thus: — "  I  give,  devise,  and 
bequeath  unto  my  said  dear  husband,  all 
and  singular  my  said  estate  and  effects  as 
aforesaid — to  hold  to  him,  his  heirs,  exe- 
cutors, andassigns forever — subject  never- 
theless and  chargeable  with  the  payment 
of  the  sum  of  100/.  to  each  of  his  sisters." 
This  bequest  was  solely  conditional,  and 
depended  on  the  husband  having  an  estate 
in  fee.  If  this  did  not  happen,  the  sisters 
would  get  no  part  of  the  legacies.  The 
words,  *'  subjecti"  &c.,  stood  as  a  pareo-* 


thesis,  and  therefore  it.  was  not  conaidered 
requisite  to  repeat  them.  If  the  testatrix 
made  the  real  estate  subject  to  the  pay- 
ment of  the  4,000/.  to  the  children,  if  any, 
and  to  the  100/.  legacies  to  each  of  the 
sisters,  if  the  husband  took  a,  fee,  why 
should  it  be  contended  that  she  did  not 
make  it  subject  to  the  subsequent  legacies 
of  2001,  each  ?  There  was  no  reason  for  it. 
In  point  of  construction,  the  words  ''  sub- 
ject," &c.  come  aiVer  the  bequest  of  the 
whole  real  and  personal  estate,  and  I  can 
see  no  reason  why  I  should  limit  their 
operation.  The  bequest  to  the  sisters  of 
the  husband  is  conditional,  but  the  legacy 
in  question  is  absolute  and  unconditional, 
and  must  be  paid,  whether  the  husband 
took  the  estate  for  life  or  in  fee.  On 
these  grounds,  then,  I  am  of  opinion  that 
it  was  the  intention  of  the  testatrix  Chat 
the  legacies  in  question  should  be  paid  out 
of  the  real  estate,  if  the  personal  estate 
should  not  be  found  to  be  sufficient ;  and 
being  of  that  opinion,  I  must  overrule  the 
demurrer* 

Demurrer  overruUd. 


PBRROTT    O.    BRTANT    AND 
OTHERS.* 


Alderson,  B.^ 

1836.     r 

AprQ  21 ;     i 
May  5.      J 

Pleading — Parties — Partnership —  Tithes 
of  Fish — Property  on  the  Sea  Shore. 


A  hUl  being  fled  for  the  customary  Ui 
ofoyUers^  alleging  the  customary  paym€ni 
to  be  in  the  owners  and  occupiers  of  boats 
employed  in  the  fishery^  and  usually  moored 
nithin  the  parish : — Held^  that  it  was  noi 
necessary  to  make  the  dredgers  for  the  oyt • 
terSf  who  had  no  interest  in  the  boatSf  but 
who  shared  in  the  profits  of  the  oysters^  par" 
ties  to  the  bilL 

Oyster-dredgers  agreeing  to  reeehe  from 
the  owners  of  the  boats,  who  were  their  rm- 
ployers,  a  stipulated  share  of  the  profits 
arising  from  the  sale  of  the  oysters^  were 
held  not  to  be  co-adventurers  with  the  owners* 

It  is  very  slender  evidence  of  property 
not  being  witlun  a  parish^  that  it  is  situato 

*  Thii  and  the  five  following  cftMi  properly  be- 
long to  the  reporti  for  the  year  18S6 ;  but,  in  con* 
a^oanoe  of  diffieultiee  experienced  in  procorinf  tbe 
papara,  their  puUioatioB  hta  baen  datajad. 
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dfi  the  -iea  shores  between  a  sea^nde  town  and 
the  sea,  and  has  not  been  assessed  to  the 
poor  rates  of  the  parish  in  which  the  town 
is  eituate. 

The  impropriate  rector  of  the  parish  of 
Oystermouth,  in  the  county  of  Glamorgan, 
filed  his  bill  against  the  inhabitants  of  that 
pariah,  being  ownera  and  occupiers  of 
boats  moored  within  that  parish,  and  em« 
ployed  in  the  oyster  fishery,  for  the  cus- 
tomary tithes  of  oysters  within  that  parish  ; 
in  which  bill  it  was  alleged,  that  the  parish 
of  Oystermouth  joins  and  extends  to  the 
sea,  and  has  been  timeout  of  mind  a  fishing 
place,  and  that  there  has  been  in  the  said 
parish  an  immemorial  custom,  that  every 
inhabitant  of  the  aaid  parish,  and  others, 
being  proprietors  or  occupiers  of  any  oys- 
ter*boat  or  boats,  or  any  boat  or  boats  used 
or  employed  in  the  taking  or  carrying  of 
oyaters,  which  have  been  usually  tied, 
moored,  or  kept  within  any  part  of  the  said 
pariah,  when  not  used,  have  immemorially 
paid,  and  by  custom  ought  to  pay,  to  the 
ownera  of  the  said  rectory  for  the  time 
being,  the  tithes  of  all  oyaters  brought  in 
firom  the  sea  in  such  boat  or  boats,  and  re- 
moved therefrom,  and  laid  on  the  perches 
within  the  said  parish ;  and  also  o£  all  oys- 
ters brought  in  such  boat  or  boats  into 
ships  or  other  vessels,  without  being  landed 
or  laid  upon  the  said  perches. 

By  their  answers,  the  defendants  denied 
the  custom  of  tithing  oysters,  as  laid  in 
the  bill,  or  that  there  had  been  any  imme- 
morial custom  in  the  parish  of  Oystermouth, 
relating  to  the  tithes  of  oysters,  or  to  any 
payment  in  lieu  thereof.  They,  however, 
admitted,  that  payments  had  been  made  in 
respect  of  such  tithes,  but  insisted  that,  as 
that  had  been  solely  done  through  intimi- 
dation, they  were  not  bound  by  any  evi- 
dence of  such  payments.  They  admitted 
that  the  parish  of  Oystermouth  adjoined 
the  sea,  but  stated  that  they  did  not  know 
or  believe  that  it  extended  into  the  sea. 
They  denied  that  they  moored  their  boats 
within  the  parish,  inasmuch  as  they  moored 
them  beyond  low-water  mark.  They  then 
alleged,  that  for  many  years  past,  their 
boats  had  been  employed  in  dredging  for 
oysters  in  the  open  sea  o!  the  British 
Qhanpel,  for  many  miles  distant  from  the 
parish  of  Oystermouth;  that  the  oysters 


so  taken  had  from  time  immemorial  gene- 
rally been  brought  to  and  discharged  upon 
perches,  which  were  small  slips  of  ground 
marked  out  on  the  sea-shore,  considerably 
below  low- water  mark  at  neap  tides,  for 
which  perches  small  suras  were  paid  by 
way  of  acknowledgment  to  the  lord  of  the 
manor,  by  the  boat-owner.  They  further 
stated  their  belief,  that  the  perches  were 
not  within  the  parish  of  Oystermouth ;  and 
they  added,  that  the  oysters  were  some- 
times not  landed  at  all  on  the  perches,  but 
transported  from  the  boats  to  the  ships,  at 
sea,  and  far  beyond  low-water  mark. 

They  then  stated  the  following  as  the 
mode  of  pa3rment  for  the  oysters,  and  di- 
vision of  the  profits  : — *'  That  the  captains 
of  the  vessels  purchased  the  oysters  from 
the  boat-owners,  generally  giving  11#.  per 
thousand  for  the  best,  and  9«.  6d,  per  thou- 
sand for  the  inferior  oysters  ;  and  that  the 
gross  amount  produced  by  such  sale,  was 
divided  between  the  owners  of  the  boats 
and  the  crew  or  dredgers,  in  the  manner 
following;  that  is  to  say,  for  the  best 
oysters,  the  boat-owners  got  2«.  6d.  per 
thousand,  and  the  dredgers  or  crew  of  the 
boat  (who  were  generally  four  in  number) 
8s.  Sd,  per  thousand  ;  and  that  for  the  in- 
ferior oysters  the  boat-owners  got  St.  per 
thousand,  and  the  dredgers  or  crew  6s,  6</. 
per  thousand :  that  in  general  the  dredgers 
or  crew  were  not  paid  by  the  boat-owners 
until  the  oysters  were  reckoned  and  deli- 
vered on  board  the  vessels  purchasing  the 
same  ;  and  should  the  whole  stock  of  oys- 
ters deposited  on  the  perches  (which  at 
times  consisted  of  many  weeks'  taking)  he 
killed  by  the  frost,  which  often  happened, 
or  by  any  other  accident,  the  dredgers  al- 
ways bore  their  proportion  of  the  loss, 
having  no  claim  on  the  owners  of  the  boats." 
Under  these  circumstances,  it  was  sub- 
mitted by  the  defendants,  that  the  dredgers 
or  crew  were  necessary  parties  to  this  suit. 

The  depositions  of  various  witnesses 
were  read  for  the  plaintiff,  to  prove  the 
custom  within  the  parish  of  Oystermouth, 
of  payment  by  the  owners  of  the  dredging 
boats  of  every  tenth  hundred  of  the  oysters 
brought  in  and  laid  on  the  perches,  as 
tithe,  and  that  this  tithe  was  formerly  taken 
in  kind,  and  afterwards  by  composition ; 
also  as  to  the  custom  pf  paying  tithe  of  the 
oysters  shipped  at  sea,  and  as  to  a  compo- 
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sition  which  had  been  entered  into  in  re- 
spect of  this  tithe.  The  plaintiff  also  gave 
evidence  by  reputation,  that  the  parish  of 
Oystermouth  extended  into  the  sea ;  and 
proved  that  the  perches  were  situate  on 
the  shore,  between  high  and  low-water 
mark,  adjoining  the  town  of  Oystermouth. 

For  the  defendants,  evidence  was  read, 
for  the  purpose  of  shewing  that  the  pay- 
ments which  had  been  made  for  tithe  had 
been  obtained  only  by  extortion.  It  was 
deposed  also  by  the  witnesses  for  the  de* 
fendant,  that  to  their  belief  the  perches 
were  not  within  the  parish  of  Oystermouthf 
never  having  been  assessed  to  the  poor- 
rate  ;  and  that  it  never  was  understood  or 
reputed  that  that  parish  extended  into  the 
sea,  or,  at  all  events,  beyond  high-water 
mark. 

On  Mr.  BoteUr  opening  the  case  for  the 
plaintijBT, 

Mr.  Stuart^  for  the  defendants,  took  the 
objection  (already  raised  by  the  answer) 
for  want  of  parties,  contending  tliat  the 
dredgers  or  crew  of  the  boats  ought  to 
have  been  made  defendants  ;  that  the  sale 
of  the  oysters  was  made  by  the  owner  or 
occupier  of  each  boat,  for  the  benefit  of  all 
the  parties  concerned;  namely,  himself 
and  the  dredgers ;  that  the  adventure  was 
a  joint  adventure  for  all,  for  the  profit  of 
all,  and  at  the  risk   of  aJl^Coppard  v. 

Mr.  BoUler^  Mr.  Simpkhwrn^  and  Mr. 
W.  Eagle^  for  the  plaintiff. — ^The  general 
rule  is,  that  all  persons  interested  in  resist- 
ing the  demand,  must  be  made  parties,  and 
thdt  rule  would  apply  in  Coppard  v.  Page^ 
as  the  bill  there  did  not  contain  any  special 
allegation  with  reference  to  the  person 
wbo  was  bound  to  pay.  Here,  however,  the 
custom  alleged  is,  that  when  the  oysters 
are  laid  on  the  perches,  the  tithes  accrue, 
^nd  that  the  owners  oT  the  boats  are  bound 
to  set  them  out.  They,  therefore,  are 
bound  to  pay,  and  are  the  parties  interested, 
and  a  bill  may  be  maintained  against  them 
in  the  same  manner  as  a  bill  for  tithes  of 
lands  against  one  joint  tenant.  A  bill  upon 
a  similar  custom  for  the  owners  or  occu- 
piers of  boats  to  pay  tithe  df  fish,  was  sus- 
tained in  Gw0oas  v.  Teage  (2). 

[Aldbrson,  B. — It  does  not  appear  that 

(1)  9  E«.  &  You.  494. 

(«>  1  WooO,  303;  8.C.  1  E«.  &  You.  528. 


the  objection  was  t^dcen  in  that  case.  No 
crew  was  interested  in  the  matter.  In 
general,  the  crew  are  paid  by  a  proportion 
offish,  as  in  the  whale  fishery.] 

Gwaotu  V.  Kelwuick(3\  and  Wells  v. 
Harris  (4),  are  authorities  for  the  plaintiff. 
Were  the  mode  of  stating  the  custom  put 
out  of  the  question,  it  would  be  extremely 
incony^nient  to  require  the  dredgers,  who 
are  changing  from  week  to  week  and  from 
day  to  day,  to  be  made  parties.  The  ques- 
tion was  argued  in  the  Ha$iiugs  cast  {$)t 
not  upon  any  specialty  of  custom,  but  upon 
the  inconvenience  of  making  so  many  par- 
ties. As  to  the  other  objection  raised  by 
the  defendants — that  the  pariah  of  Oyafter- 
mouth  does  not  extend  into  the  sea,  aad, 
consequently,  that  their  boats  are  not 
moored,  and  the  perchea  are  not  situate 
within  the  parish,  it  is  indiapotable,  that 
the  boundary  of  a  parish  on  the  sea  ahoie, 
is  low-water  mark,  where  tht  Admiral^ 
have  no  jurisdiction  over  the  shore.  The 
Admiralty  coroner  does  not  sit,  if  a  body 
is  found  on  the  shore  between  high  and 
low-water  mark*  The  general  rule  of  law 
on  this  point  camiot  be  affected  by  the 
accident  that  the  perches  have  not  been 
rated  to  the  poor. 

[Aldexsoh,  B. — The  fact  of  the  perches 
having  paid  tithesi  is  strong  evideaoeof 
their  having  been  within  the  parish.] 

« Then  as  to  the  denial  by  the  defendant 
of  the  custom,  that  will  not  make  it  impe- 
rative on  the  Court  to  grant  an  issue — 
Qwnvas  v.  Temge^  and  Btrtrford  v.  ATrar- 
ton(6). 

Mr.  Siuari,  Mr.  G.  Rkhards,  and  Mr. 
W.  M^  Jajne»i  contra«r~Coppai«l  v.  P^t 
has  upt  been  inviilidated  by  anything  that 
has  been  said  on  Ch^  other  sideb  It  is  not 
admitted  by  the  atiswer,  that  here  the 
custom  afiecta  particular  parties  only, 
namely,  the  owners ;  it  states  the  owners 
and  the  dredgers  to  be  eo-adve«turefa» 
and  jointly  interested  hi  the  profit  and  lose. 
It  does  not  follow,  that  because  there  may 
be  a  custom  for  particular  parties  to  pay, 
and  those  parties  may  employ  the  dredgers, 
that  the  latter  are  not  affected  by  the  custom* 

(3)  %  Wood.  t85 ;.  1.  c.  2  Ea.  &  You.  1. 

(4)  3  Wood,  385. 

(5)  Not  reported. 

<6)  1  Cr.  M.  &  R.  901  ;  s.  c.  4  Law  J.  lUp. 
(N.».)  Exch.  £q.  33. 
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[Albbbson,  B. — You  must  shew  .affir- 
matively that  the  dredgers  are  within  the 
cuBtoni,  and  interested  in  the  matter.] 

llie  proper  parties  must  be  before  the 
Court*  if  there  be  a  right  of  contribution. 
Without  bringing  before  it  those  who  have 
a  right  to  an  account,  it  is  not  competent 
for  the  Court  to  dispose  of  a  case  like  this. 

[Aldkeson,  B.— I  doubt  whether,  in 
the  most  favourable  view  of  the  case  for 
the  defendants,  that  which  is  stated  to  be 
an  interest  in  the  dredgers,  is  more  than  a 
mode  of  receiving  their  wages.] 

As  to  there  being  a  good  and  valid  cus« 
tom». there  is  no  allegation,  or  if  there  be, 
no  proof  has  been  given  that  the  payments 
which  have  been  made  were  made  in  con- 
formity with  the  custom.  Besides,  the 
plaintiff  ought  to  prove  a  custom  undis- 
puted and  uncontested.  The  defendant's 
evidence,  on  the  contrary,  is  strong  to 
shew,  that  the  payments  have  been  obtained 
by  extortion.  Moreover,  bills  alleging  all 
sorts  of  customs  have  been  filed.  Here, 
the  tithes  are  alleged  to  be  payable  by  the 
proprietor  or  occupier ;  a  loose  mode  of 
expression,  which,  if  applied  to  a  modus, 
would  never  have  been  admitted.  An 
owner  and  lessee  of  a  boat  are  as  distinct 
as  a  proprietor  and  farmer  of  land.  Besides, 
from  the  evidence,  it  is  doubtful  who  is  to 
pay.  Upon  the  question  of  boundary,  it 
ia  well  known,  that  the  land  between  high 
and  low-water  mark  belongs  to  the  Crown 
--^Hale  de  Jur.  Mar,  26.  It  is  for  the 
plaintiff  to  prove  that  the  Crown  has  been 
deprived  of  its  original  right.  Of  that 
f«ct  there  is  no  evidence.  Besidesj^how 
does  it  follow  that  the  place  is  not  extra* 
parochial  ?  It  has  not  been  shewn  by  the 
plaintiff  that  any  assessment  has  been 
made,  or  any  rate  paid  in  respect  oi  the 
perches,  but  the  defendants  have  shewn  to 
the  contrary. 

[Ai.i>BasoN,  B. — All  the  parties  who 
paid  tithes  for  the  oysters  on  the  perches, 
did  so  on  the  supposition  that  the  perches 
were  within  the  parish.  If  they  were  ex- 
tra^parochial,  the  tithes  would  be  in  the 
Crown.] 

At  all  events,  the  custom  is  ao  uncertain, 
that  the  Court  will  allow  the  parties  to  try 
their  right  by  action— fb«cr^  v.  Farm  (7). 

(7)  6  V».  tt\  ;  •«  c.  S  £«.  &  Vou.  4S7. 


The  legal  right  ought  to  he  establiriied 
by  law — Nartkldgh  v.  L««com6e(8),  and 
The  Ma^  of  Reading  y.  Wmkntarlh^^). 
Mr,  Boteler  replied. 

May  5. — ^Aldsrson,  B. — There  are  two 
questions  in  this  case.  One,  whether  the 
present  defendants  are  the  proper  parties 
to  this  suit,  or  whether  otliers  also  ought 
to  have  been  joined ;  the  second,  whether, 
supposing  that  to  be  so,  the  plaintiff  has 
sufficiendy  established  his  right  to  the 
tithe  claimed  by  him — that  of  oysters. 

It  is  undoubtedly  clear,  that  the  plaintiff 
must  make  all  the  individuals  who  have 
an  interest  in  the  subject-matter  of  the 
suit,  parties  to  it,  in  order  that  the  decree 
may  put  an  end  finally  to  the  litigation 
between  them,  by  concluding  all  those 
whose  interests  are  thereby  affected.  The 
question,  however,  is,  whether  this  has  not 
been  done.  The  present  defendants  are 
admitted  to  be  the  owners  of  the  boats, 
the  produce  of  whose  fishing  is  sought  to 
be  tithed :  but  they  say,  that  all  the  crews 
of  the  respective  boats  are  also  joindy  in- 
terested in  the  fish  taken,  and  ought  to 
have  been  added  as  parties  to  the  record. 
Before  I  accede  to  any  objection  which 
would  produce  so  inconvenient  a  result  to 
both  parties,  I  ought  to  be  clearly  satisfied 
as  to  the  fact.  In  the  case  cited  to  me, 
of  Coppard  v.  PagCf  this  was  clearly  made 
out.  There,  the  adventurers  in  each  fish- 
ing-boat shared  jointly  as  partners,  the 
profits  and  losses  of  the  adventure,  ac- 
cording to  agreed  proportions ;  but  here, 
the  fact  is  very  indistinctly  stated  in  the 
defendant's  answers,  and  is  not  more  dis- 
tinctly made  out  by  the  evidence.  I  shoald 
conclude,  from  the  facts  appearing  on  the 
evidence,  that  this  is  really  only  a  mode 
of  calculating  the  amount  of  wages  due  to 
the  dredgers  from  the  owners  of  the  boats^ 
and  that  the  former  take  no  interest  in  the 
fish  themselves,  which  wholly  belong  to 
the  owners  of  the  boats.  If  this  be  so, 
then  there  is  no  necessity  for  making  them 
parties  to  the  record.  Besides,  this  is  a 
tithe  claimed  by  custom,  and  the  special 
custom,  if  established,  (and  unless  that  be 
so,  the  plaintiff  has  no  claim,)  lays  the 
burthen  of  the  tithe  on  the  owners  and  oc- 

(8)  Ambl.  1?. 
0.»;  b  Price,  173. 
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cupiers  of  the   boats  alone.     Upon   the 
whole,  I  think  this  objection  fails. 

Then,  is  the  custom  proved  ?  for,  unless 
it  be  so,  there  is  an  end  to  the  plaintifTs 
case.  The  evidence  is  all  one  way  ;  and, 
although  there  is  undoubtedly  a  larger 
proportion  of  witnesses  who  prove  tlie 
taking  of  tithe  of  oysters  from  the  perches, 
yet  there  is  quite  a  sufficient  body  of  tes- 
timony to  satisfy  me  as  to  the  other  branch 
of  the  custom  also — that  of  taking  the 
tithes  of  oysters  brought  within  the  parish 
by  boats,  and  sold. 

Then,  are  these  perches  within  the 
parish  ?  and  are  the  boats  moored  there  ? 
This  is,  in  truth,  but  one  question ;  for, 
as  the  boats  are  moored  nearer  to  the 
shore  than  the  perches,  it  would  follow, 
that  if  the  perches  were  within  the  ambit 
of  the  parish,  the  mooring-places  must, 
in  all  probability  be  so  too.  Now,  accord- 
ing to  the  plaintiff's  witnesses,  who  state 
the  boundaries  of  the  parish,  both  are  in- 
cluded therein ;  and  the  defendant's  wit- 
nesses do  not,  in  fact,  negative  that  state- 
ment, for  they  only  say,  argumentatively, 
that  they  do  not  think  they  are  within  the 
parish,  inasmuch  as,  although  pro6table 
property,  they  have  never  been  rated  to 
the  poor.  But,  this  is  not  at  all  a  strong 
circumstance ;  for  the  omission  to  rate 
property  may  have  arisen  from  various 
causes,  as  well  as  from  the  property  not 
being  parochial.  On  the  other  hand,  under 
a  custom  to  tithe  oysters  brought  into  the 
parish,  the  tithes  of  oysters  placed  on  these 
perches  have,  for  upwards  of  sixty  years 
at  the  least,  been  taken  without  dispute. 
Lord  Hale  says,  that  the  land  between  the 
ordinary  flux  and  reflux  of  the  sea,  may 
be  parcel  of  a  vill  or  parish,  and  that  the 
ordinary  means  of  proving  it  are  by  per- 
ambulations, common  reputation,  known 
metes  and  divisions,  and  the  like.  Here, 
the  whole  ground  in  dispute  is  within  the 
limits  of  the  ordinary  tides. 

Upon  the  whole,  then,  the  evidence  satis- 
fies me,  that  these  perches  and  mooring- 
places  are  within  the  parish,  and  that  the 
custom  to  take  tithes  of  oysters  is  proved 
as  laid  in  the  bill ;  and,  as  there  is  no 
valid  objection  as  to  the  want  of  proper 
parties,  there  must  be  a  decree  as  prayed, 
with  costs. 

Decree  accordmgly. 


SMALL  r.  ATTWOOD. 


Interrogatories — Exceptions — Practice* 

A  company  of  proprietors  of  iron^works 
having  instituted  a  suit  to  set  aside  the  con-- 
tract  under  which  they  had  purchased  the 
works  of  the  defendant,  and  the  decree  having 
directed  an  inquiry  as  to  the  net  profits  made 
by  the  company^ — it  W€U  held,  that  it  was 
competent  for  the  defendant  to  exhUnt  inter* 
rogatories  before  the  Master ,  for  the  purpose 
of  ascertaining  in  what  manner  the  compttny, 
who  had  been  some  years  in  possession^  had 
managed  the  concern,  without  setting  forth 
any  specijie  state  of  facts. 

By  the  decree  in  this  cause,  a  reference 
was  made  to  the  Master,  to  take  an  ac- 
count, amongst  other  things,  of  the  rents 
and  profits  of  the  works,  mines,  and  pro- 
perty, from  the  1st  day  of  October  1825, 
allowing  and  deducting  from   the  gross 
produce,  interest  at  the  rate  of  4/.  per  cent, 
per  annum,  upon  the  capital  property  em- 
ployed by  the  British  Iron  Company  in 
working  the  said  mines;  and  the  Master 
was  to  take  an  account  of  all  money  pro- 
perly expended  by  the  company  in  im- 
provements in  the  said  works,  mines,  and 
property,  by  the  erection  thereon  of  new 
buildings,  or  the  construction  of  any  new 
works  or  machinery  begun  before  the  20th 
of  April  1826,  or  by  making  any  additions 
thereto;  and  he  was  also  to  inquire  and 
stat^  io  the  Court  what  part  of  such  money 
was   expended  in  respect  of  work  done 
before  the  20th  of  April  1826,  and  what 
part  was  expended  in  respect  of  work  done 
after  the  20th  of  April  1826,  and  the  se- 
veral circumstances  attending  such  expen- 
diture after  the  20tli  of  Apriri826;  and 
he  was  also  to  inquire  and  state  to  the 
Court,  whether  any  and  what  improper 
waste,  spoil,  or  destruction  had  been  com- 
mitted in  or  upon  the  works,  mines,  and 
property,  or  any  and  which  of  them,  by  the 
plaintiffs,  or  by  or  through  their  neglect 
or  default,  since  the  time  the  plaintiffs  had 
possession;   and  in  case   he  should  find 
that  any  improper  waste,  spoil,  or  destruc- 
tion had  been  committed,  then  he  was  to 
ascertain  tlie  amount  and  nature  of  such 
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waste,  spoil,  or  destruction,  and  the  da- 
mage thereby  done ;  and  was  also  to  in* 
quire  and  state  to  the  Court,  whether  the 
trade  had  been  improperly  carried  on  by 
the  plaintiflTs  since  they  had  had  possession 
of  the  said  works,  mines,  and  property ; 
and  in  that  case  he  was  also  to  inquire  and 
state  to  the  Court,  whether  any  and  what 
damage  had  been  sustained  by  improperly 
carrying  on  the  said  trade,  and  the  amount 
and  nature  of  such  damage,  and  the  cir- 
cumstances thereof.  It  was  further  or- 
dered, that  all  parties  should  produce  be- 
fore, and  leave  with  the  Master,  if  required, 
all  deeds,  books,  &c.  in  their  custody, 
relating  to  the  said  accounts,  and  be  exa- 
mined upon  interrogatories  touching  the 
same,  as  the  Master  should  direct ;  and  the 
Master  was  thereby  armed  with  a  com- 
mission as  well  for  the  examination  of 
parties  as  witnesses,  touching  the  said 
accounts. 

Very  long  and  minute  interrogatories 
having  been  exhibited,  in  pursuance  of  this 
decree,  on  behalf  of  the  defendant,  and  the 
Master  having  certified  that  he  had  allowed 
those  interrogatories,  exceptions  were  taken 
by  the  plaintiffs  to  the  Master's  certificate 
in  that  respect.  The  exceptions  were  taken 
seriatim,  applying  to  each  interrogatory 
successively,  and  were  seventy-two  in 
number. 

The  first  interrogatory,  which  was  the 
subject  of  exception,  was  as  follows: — 
**  Was  there  any  ironstone,  coals,  and  other 
minerals,  or  any  or  either  of  them,  in 
stock  on  the  estate  in  the  pleadings  of  this 
cause  called  the  Wolverhampton  Colliery, 
on  the  SOih  of  September  18^5?  and  has 
not  the  said  estate,  since  the  SOth  of  Sep- 
tember 1825,  yielded  or  produced,  or  had 
raised  thereout,  divers  quantities  of  iron- 
stone, coals,  and  other  minerals,  or  any  or 
either  of  such  particulars?  Set  forth  a 
fully  true,  and  particular  account  of  all 
ironstone,  coals,  and  other  minerals  respec- 
tively, which  were  in  stock  on  the  said 
estate  on  the  dOth  of  September  1825.  Set 
forth  a  full,  true,  and  particular  account  of 
all  ironstone  produced,  raised,  or  gotten 
out  of  the  said  estate  since  the  80tl]  of 
September  1825,  distinguishing  the  quan- 
tity gotten  during  each  of  the  pays  or 
periods  between  one  pay-day  and  another 
pay-day;'  and  distinguishing  the  kinds,  na- 


tures, or  sorts  of  such  ironstone,  and  the 
quantity  of  each  sort  so  gotten  during  each 
of  the  said  pays  or  periods,  and  the  re- 
spective charter  prices  at  which  the  same 
were  respectively  gotten  during  each  of 
the  said  pays  or  periods.  Set  forth  a  like 
account  of  all  coals  produced,  raised,  or 
gotten  out  of  the  said  estate  since  the 
SOth  of  September  1825,  distinguishing  the 
quantity,"  &c,  (in  the  same  words  as  be- 
fore). "  And  a  like  account  of  any  other 
minerals  which  may  have  been  produced, 
&c., distinguishing," &c.  (in  the  same  words 
as  before). 

The  third  interrogatory  contained  very 
minute  inquiries  as  to  the  quantity  of  iron- 
stone which  had  been  recovered  from  the 
Wolverhampton  Colliery,  distinguishing 
the  kinds,  natures,  and  sorts,  the  times 
when,  the  prices  at  which,  and  the  names 
and  addresses  of  the  persons  to  whom,  the 
same  had  been  sold;  distinguishing  be- 
tween the  calcined  and  the  uncalcined  iron- 
stone, &c. 

The  fourth  interrogatory  contained  in- 
quiries as  to  the  expenses  incurred  and 
paid  in  respect  of  the  Wolverhampton  Col- 
liery, other  than  the  charter  prices  men- 
tioned, and  required  the  plaintiffs  to  set 
forth  a  full,  true,  and  particular  account  of 
those  expenses  incurred  and  paid  during 
each  and  every  of  the  said  pays  or  periods ; 
distinguishing  the  expenses  incurred  and 
paid,  from  those  incurred,  and  distinguish- 
ing in  such  account  the  engine  expenses 
and  dead  .work,  the  general  charges,  with 
the  respective  items  thereof,  and  the  per- 
manent salaries  and  expenses,  with  the 
respective  items  thereof,  &c. 

These  and  many  other  interrogatories 
were  applied  successively  to  the  various 
mines  which  were  the  subject  of  the  suit. 

Mr,  Knight,  Mr,  Wigram,  and  Mr. 
Sharpe,  for  the  exceptions. — l*hese  inter- 
rogatories are  unwarranted  by  the  prac- 
tice of  the  Court,  and  uncalled  for  by  any 
of  the  emergencies  of  the  cause ;  and  can 
only  Wve  the  effect  of  delaying  and  im- 
peding justice.  Where  a  decree  gives  li- 
berty to  exhibit  interrogatories,  a  party  is 
not  warranted  in  interrogating  as  to  every 
minute  article.  In  the  first  instance,  the 
party  is  confined  to  the  language  of  the 
inquiries  directed  by  the  decree.  He  must 
put  his  questions  in  these  terms :  if  the 
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answer  is  unsatisfactory,  then,  upon  a  spe- 
cial case  made  and  allowed  by  the  Judge, 
a  more  extended  inquiry  is  permitted. 
It  never  was  the  practice  for  the  party, 
who  is  entitled  to  an  inquiry,  to  be  allowed 
at  his  own  fancy,  and  at  his  own  misguided 
discretion,  to  subdivide  the  questions  as  he 
chose,  using  every  species  of  intricate  vari* 
ation — Moore  v.  Lang  ford  ( I ).  I'he  ques- 
tion, as  to  the  quantity  of  ironstone,  &c., 
obtained  between  pay-day  and  pay-day  is 
totally  irrelevant.  The  inquiry  was  only 
to  be  extended  to  the  net  profits. 

[Lord  Abinoer,  C.J. — This  appears  to 
be  an  attempt  to  obtain  the  particulars  on 
which  the  net  profits  ought  to  be  calcu« 
lated ;  that  is  a  legitimate  object ;  the  only 
question  is,  whether  that  inquiry  has  been 
carried  too  far.] 

Had  a  minute  inquiry  in  the  first  in* 
stance  been  intended  by  the  Court,  it  would 
have  so  directed.  A  party  does  not  ne- 
cessarily obtain  a  right  to  go  into  all  the 
materials  from  which  tRe  minute  particu* 
lars  may  be  obtainedi  from  lin  inquiry  di- 
rected as  to  the  net  profits.  Besides,  no 
ground  of  necessity  for  it  has  been  laid, 
nor  has  any  state  of  facts  b^n  carried  in. 
A  special  cftse  ought  to  have  been  made 
out,  supported  by  a  state  of  facta. 

Mr.  Wakefield  and  Mr»  Lovat^  contri. — 
The  interrogatories  are  required  by  the 
exigency  of  the  case,  and  are  consistent 
with  the  practice  of  the  Court.  In  order 
to  exhibit  minute  interrogatories,  it  is  not 
necessary  to  have  a  state  of  facta ;  although, 
if  convenient  to  the  parties,  or  the  Master 
directs  it,  the  parties  may  take  that  course. 
How  could  the  defendant  carry  in  a  state 
of  facts  when  he  was  ignorant  what  the 
facts  were  ?  In  this  singular  case,  the 
parties  seeking  to  rescind  the  contract  have 
been  in  possession  eleven  years ;  and  by  the 
frame  of  the  decree,  they  are  continued  in 
possession  till  the  account  shall  be  taken. 
This  shews  that  the  object  of  the  defen* 
dant  is  not  d^lay,  which  can  only  operate 
to  his  injury.  The  decree  is  not  merely 
for  an  account,  but  directs  an  inquiry  as 
to  waste ;  so  that  his  object  is  entirely  con* 
sistent  with  it.  That  distinguishes  this  caae 
from  Moore  v.  Longford,  There,  it  was 
successfully  contended,   that  where  mis* 


conduct  is  alleged  on  the  record,  bat  the 
decree  is  silent  upon  that  subject,  the 
Master  is  not  at  liberty  to  allow  an  inter- 
rogatory  on  that  point.  Here,  the  Court 
was  not  content  with  directing  an  accoont 
of  the  net  profita,  but  it  being  a  caae  of 
alleged  misconduct,  the  Court  directed  an 
inquiry  as  to  whether  the  plain tififs  had 
been  guilty  of  waste  and  negligencse  in 
carrying  on  the  business.  The  **  yield" 
account  haa  been  one  of  the  great  airiijeeta 
of  contest ;  and  one  question  is,  whether 
sufficient  diligence  has  been  exercised  to 
obtain  the  proper  quantity  of  ^  yield," 
which  varies  from  quarter  to  quarter,  and 
from  pay-day  to  pay-day.  On  the  yield 
depends  the  cost  of  pig  iron.  The  defen- 
dant, therefore,  haa  a  right  to  know  the 
quantity  of  yield.  Another  qiieauon  is, 
whether  the  workmen  have  been  diligent 
or  negligent;  also,  whether  making  pig 
iron  by  contract  is  not  more  profitable  than 
trusting  to  the  natural  diligence  and  interest 
of  the  workmen.  The  interrogatories  as 
to  the  quantity  of  ironstone  calcined,  the 
charter  pricea  for  the  coal,  &c.,  are  most 
essential.  The  accounts  cannot  properly 
be  taken  without  entering  into  these  minute 
details;  and,  in  Bowsker  v.  IVatkma  {ft), 
interrogatories  founded  upon  the  decree, 
and  in  every  respect  as  minute  aa  those, 
were  allowed.  The  plaintiffs,  as  troatees 
foir  the  defendant,  are  bound  to  render  ac- 
curate accounts,  and  to  keep  those  aceounta 
in  such  a  manner  aa  to  enable  him  to  as- 
certain their  accuracy. 
Mr.  Knight  replied. 

May  7th. — Lord  Abykoxr,  C.  B. — This 
is  a  case  of  exceptions  to  the  certificate  of 
the  Master,  in  which  he  has  allowed  cer^ 
tain  interrogatories  to  be  put  io.  The 
ground  of  the  exceptions  is,  that  the  inter- 
rogatories are  too  minute,  and  may  there- 
fore operate  in  a  way  to  cause  great  delay, 
and  render  it  impossible  for  the  Master  to 
go  through  the  inquiry,  which  he  ia  di- 
rected to  make,  in  a  aatisfkctory  manner. 
[His  Lordship  then  read  that  part  of  the 
decree  which  is  above  stated.] 

Now,  the  Master  haa  here  a  viery  labo- 
rious inquiry  cast  upon  him,  and  one  that 
of  neoeasity  calls  upon  him  to  enter  into 
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▼ery  minute  details.  It  is  alleged,  by  way 
of  objection  to  the  interrogatories  which 
he  has  allowed,  that  there  has  been  no 
statement  of  facts  preceding  them,  in  order 
to  inform  the  adverse  party  what  is  the 
allegation  which  the  party  intends  to  make, 
or  to  maintain  before  the  Master.  Now,  it 
appears  to  me,  that  this  case,  so  far  as  it 
depends  upon  ascertaining  the  net  profits,^ 
and  the  manner  in  which  the  work  has  been 
carried  on,  with  some  of  the  other  particu- 
lars stated  in  this  reference  to  the  Master, 
does  not  require,  and  does  not  in  its  nature 
admit  of,  a  statement  of  facts.  How  can  the 
defendant  make  any  statement  of  facts  re- 
specting the  net  profits,  or  respecting  the 
improper  mode  of  carrying  on  the  trade 
upon  these  premises,  to  which  he  had  no 
access  ?  It  appears  to  me,  that,  so  far  as 
the  Master  is  called  upon  to  inquire  into 
the  net  profits,  or  the  mode  of  carrying  on 
the  trade,  or  the  capital  expended,  or  pro- 
perty expended,  it  is  not  a  case  in  which 
the  defendant  can  be  called  upon  to  make 
a  statement  of  facts,  if  such  a  statement 
were  essential.  That  part  of  the  inquiry 
which  respects  the  permanent  damage  done 
to  the  premises,  in  the  shape  of  waste,  or 
injury  existing  after  the  premises  were  de- 
livered up,  may  undoubtedly  be  made  the 
subject  of  a  statement  of  facts ;  but  still  I  do 
not  understand  the  inquiry  here  to  have  been 
directed  to  that  particular  part  of  the  case, 
or  that  the  objection  arises  from  any  want 
of  statement  of  facts  upon  that  subject. 
The  use,  I  apprehend,  of  a  statement  of 
facts  before  the  Master,  by  either  party,  is 
merely  to  assist  the  Master  in  his  inquiry. 
The  usual  course  of  the  Master's  office  is, 
that  the  parties  should  assist  him  by  state- 
ments of  what  they  want  to  prove,  or  wish 
to  have  admitted ;  but  I  do  not  apprehend 
that  the  party  is  essentially  called  upon  to 
do  that  for  the  purpose  of  constituting  the 
inquiry.  Suppose  the  Master  himself  were 
left  to  suggest  what  course  he  would'  take 
to  ascertain  the  particulars  inquired  after : 
v^bat  else  would  he  do  but  call  upon  the 
parties  to  render  an  account  of  all  the  par- 
ticulars necessary  to  enable  him  to  calcu- 
late the  net  profits,  or  to  ascertain  the 
mode  in  which  the  work  was  carried  on  ? 
I  cannot,  therefore,  myself,  see  any  objec- 
tion to  this  certificate  of  the  Master. 
The  apprehension  whicb  might  have 
New  Ssaiss,  yi.-^£xcREQ.  m  £q. 


been  felt,  that  it  might  be  impossible  to 
make  an  answer  to  these  inquiries,  could 
only  be,  that  the  account  had  not  been 
kept  in  such  a  manner  as  to  enable  the 
parties  to  give  the  minute  answers   re- 
quired.    Now,  assuming  that  to  be  the 
fact,  it  appears  to  me,  the  Master  ought 
to  be  satisfied  with  an  answer,  which  shall 
shew  him  that  the  parties  bond  fide  render 
such  an  account  as  circumsstances  enable 
them  to  render,  there  being  no  intention 
to  hold  back  what  ought  to  be  communi- 
cated.  Let  me  put  a  case  only  to  illustrate 
what  I  mean.   The  interrogatories  require, 
that  the  particulars  shall  be  stated  of  the 
materials   raised   from   the  collieries  and 
mines,  and  various   other  matters,  upon 
every  pay-day,  so  as  to  take  an  account 
from  pay-day  to  pay-day.    I  will  suppose, 
that  in  the  progress  of  the  work  I  know 
nothing  of  it — I  will  assume  it ;  the  habit 
has  been  to  take  a  precise  account  from 
pay-day  to  pay-day,  in  order  to  ascertain 
and  to  check  the  quantity  in  hand,  with 
the  quantity  that  ought  to  be  in  hand;  but 
that  after  the  parties  are  satisfied  that  all 
is  correct,  it  has  not  been  the  practice  to 
enter  the  minute  particulars  of  pay-day 
and  pay-day  in  the  books ;  but  the  parties 
being  satisfied  with  the  checks  taken  at  the 
time,  have  thrown  the  memorandums  or 
vouchers  away,  and  have  only  entered  the 
result  in  the  books,  either  monthly,  quar- 
terly, or  half-yearly ;  on  that  answer  being 
bond  fide  made  to  the  Master,  and  it  ap- 
pearing, on  reference  to  the  books,  that 
such  was  the  case,  the  parties  would  natu- 
rally say,  '*  We  are  not  unwilling  to  render 
the  minute  account  you  require,  but,  in 
fact,  our  mode  of  keeping  the  accounts  has 
not  permitted  it;  we  have  kept  them  in 
such  and  such  a  manner,  and  we  will  ren- 
der you  as  faithful,  and  minute  and  parti- 
cular account  as  we  can,  consistently  with 
the  mode  in  which  we  have  kept  the  ac- 
counts ;  but  as  we  have  not  preserved  those 
vouchers  from  fortnight  to  fortnight,  we 
can  make  you  no  other  andwer :"  and  it 
appears  to  me,  that  the  Master  ought  to 
be  satisfied  with  that  answer.     But  sup- 
pose, on  the  other  hand,  it  has  been  thought 
necessary,  for  the  purpose  of  carrying  on 
the  trade,  to  keep  the  accounts  in  that  way, 
and  that  those  accounts  do  now  exist,  then 
the  proper  answer  would  be,  that  the  books 

F 


34 


EXCHEQUER  IN  EQUITY, 


hav^  been  brought  into  the  Master's  office^ 
and  will  be  verified  on  oath,  as  books  kept 
in  a  certain  manner ;  and  by  reference  to 
certain  pages  of  the  books,  the  Master  will 
find  the  particulars  which  are  there  stated, 
the  result  of  which  may  be  given  in  the 
answer.     It  appears  to  me,  therefore,  that 
no  difficulty  lies  in  the  way.     That  an  ac- 
count of  this  nature  may  take  some  time 
and  great  attention  to  investigate  it,  is  un- 
doubtedly true;  but  I  do  not  see,  notwith- 
standing the  minute  particulars  to  whicU 
these  interrogatories  are  directed,  that  they 
really  go  to  anything  more  than  that  which 
may — I  do  not  say  absolutely  must — be 
essential,  or  at  least  highly  useful,  to  as- 
certain the  precise  data  on  which  the  cal- 
culation is  to  be  made.     For  example,  it  is 
suggested  that,  from  a  given  quantity  of 
matter  composed  of  various  sorts  of  mi- 
nerals and  coals — I  do  not  pretend  to  know 
anything  of  the  details — you  ought  to  ex- 
tract a  certain  relative  proportion  of  net 
iron.     If  so,  how  can  the  Master  aspertain 
whether  the  trade  has  been  properly  or 
improperly  carried  on,  without  the  means 
of  ascertaining  the  amount  of  the  raw  ma- 
terials, as  compared  with  the  result  of  net 
produce?     These  interrogatories  are  cal- 
culated to  ascertain  that.     If  the  Master, 
upon  examining  the  mode  in  which  the 
account  has  been  really  and  bond  fide  kep^ 
assuming  the  account  to  have  ^been  kept 
hand  fide t  should  find  the  mode  of  keeping 
it  does  not  permit  the  party  at  this  dis- 
tance of  time  to  go  so  minutely  into  parti- 
culars, but  yet  appears  to  have  been  kept 
with  prudence,  and  in  a  manner  not  ta 
deceive  the  party  himself,  he  will  be  sa- 
tisfied with  the  answer  on  that  subject. 
He  will  be  satisfied,  if  the  party  says,  we 
cannot  give  you  the  minute  .quantity  of 
each  material  raised  in  each  fortnight,  but 
we  can  give  you  a  very  sufficient  account 
of  what  was  raised  quarterly  and   half- 
yearly  ;  and  we  say,  we  examined  the  checks 
from  time  to  time,  and  we  have  no  reason 
to  believe  that  there  is  any  defalcation,  any. 
8^btraction  or  abuse  of  confidence  reposed 
in  our  workmen  during  the  period;  there- 
fore we  have  not  had  a  minute  account, 
but  such  as  it  is  we  give  it  to  you.     The 
interrogatories  do  not  bind  the  parties  to 
answer  that  which  they  do  not  know ;  and 
if  there  had  beei^  no  si^ppression,  no  fran^, 


no  neglect,  so  ^  to  render  any  further 
inquiry  necessary,  in  my  opinion  the 
Master  ought  to  be  satisfied,  and  will  be 
satisfied,  with  the  answer  so  given. 

It  appears  to  me,  therefore,  that  there 
is  no  good  reason  for  allowing  the  excep- 
tions made  to  the  Master's  certificate.  I 
think  it  must  have  been  perceived,  when 
the  case  was  argued,  'that  that  was  the 
inclination  of  my  opinion.  If  I  could  see 
that,  for  the  purpose  of  any  c(elay,  interro-r 
gatories  were  put  in  so  minute  a  form  as 
were  wholly  unnecessary,  it  would  have 
been  my  duty  undoubtedly  to  resist  any 
expedient  that  either  side  might  adopt  for 
such  a  purpose.  But  I  entertain  no  aus** 
picion  of  that  sort.  I  can  see  no  reasont 
90  interest,  that  either  party  should  now 
have  for  delay  jn  thif  case. 

Before  I  gave  my  judgment,  I  thonglit 
it  right  t^  communicate  the  particulars  to 
my  predecessor,  who  is  much  better  ac- 
quainted with  the  whole  history  of  this 
case  than  I  can  pretend  to  be,  or  I  hope 
ever  to  be ;  and  he  stated,  that  upon  his 
view  of  the  case,  be  did  not  think  the  in- 
terrogatories were  improper.  He  seemed 
to  take  the  same  view  I  did  of  it,  and  said, 
he  thought  he  would  confirm  the  Master's 
certificate.  Under  these  circumstances,  it 
is  a  great  satisfaction  to  have  his  auiho- 
i[ity  for  saying,  that  the  course  I  bave 
taken  is  that  which  he  would  himself  have 
adopted. 

Exceptions  acerruhd. 


ERSON,  B.   -^ 

1836.  i 

K  16,  24.    3 


Alderson,  B. 

1 
Feb. 


BROOKSBANK   AMOt  AN- 
OTHER O.  SKITB. 


Mistake — Statute  of  Limitations* 

The  time  of  limitation  in  casts  of  mtiake^ 
which  fby  analogy  to  that  preserved  bff  the 
21  Jac,  1.  c.  16.J  is  held  to  bar  the  remedy 
in  courts  of  equity,  begins  to  run  from  the 
period  of  the  discovery  of  the  nustaie^ 

One  Elizabeth  Bram^,  a  widow,  by  her 
will,  dated  in  January  1815,  bequeathed  a 
sum  of  1,000/.,  Si,  per  cent,  consols,  to 
which  sbe  was  entitled  in  reversion  qx^i 
pectant  upon  the  decease  of  Elisa  Stevens, 
to  her  six  children,  by  nfme,  their  execu^ 
tprsai  a4ininistf  a|4jHrf ,  ip4  aBsigoSi  to  h^  di« 
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vfdttd  b6tw6en  and  aniongit  th«iti^  shard 
and  share  alike :  provided,  that  if  any  of 
hier  said  children  should  die  in  her  lifetime, 
leaving  issue  or  children,  the  share  of  any 
child  so  dying  should  not  lapse,  hut  go  and 
be  paid  to  such  issue. 

One  of  the  children  of  the  testatrix, 
Elizabeth,  married  .the  defendant,  John 
Smith,  and  died  in  May  1818,  in  the  life- 
time of  the  testatrix,  leaving  her  husband 
and  three  children  surviving  her.  In  July 
1818,  the  testatrix  died,  and  in  June  1827, 
Eliza  Stevens,  the  tenant  for  life,  when 
the  trustees  of  the  stock  transferred  it  to 
the  several  parties  who  appeared  to  be  in- 
terested under  the  will,  and,  amongst  others, 
to  the  defendant,  whose  wife,  they  were 
informed,  had  survived  the  testatrix.  For 
the  first  time,  in  December  1839,  thetrus* 
tees  had  notice  that  the  children  of  Elizabeth 
8mith  claimed  a  one-sikth  share  of  the 
1,000/.  stock  bequeathed  by  Elizabeth 
Brame,  and,  lipon  investigating  the  circum- 
stances, their  claim  appeared  to  be  well 
founded. 

In  June  1834>,  the  trustees,  in  conse- 
quence of  this  discovery,  filed  the  present 
bill  to  compel  the  defendant  to  refund  the 
ghare  which  had  been  paid  to  him  under  a 
misapprehension  of  his  interest.  The  de- 
fendant, who  was  a  man  in  poor  circum- 
stances, had  disposed  of  part  of  the  sum 
received,  but  there  remained  a  sum  of  100/« 
stock,  which  was  identified  by  the  plain- 
tiff as  the  residue  of  the  share  so  trans- 
ferred. 

By  his  answer,  the  defendant  relied  on 
tbe  Statute  of  Lhnitations. 

Mr.  Bather  and  Mr,  HeathfieU^  for  the 
plaintiffs. — ^The  Statute  of  Limitations  can- 
not avail  the  defendant.  In  cases  of  fraud, 
the  statute  does  not  operate  as  a  bar  in  a 
court  of  equity  until  afler  the  expiration 
of  six  years  from  the  discovery  of  the 
fraud ;  and  the  same  rule  must  apply  in 
cases  of  mistake — The  South  Sea  Company 
V.  fFymoruisell (^\\  Hovenden  v.  Lord  An- 
nesley{2\  and  Whalley  v.  1Vhalley(S), 

Mr.  Chandlesi  and  Mr.  James  Ruseell^ 
contrci. — No  authority  can  be  cited  to  shew 
that  any  analogy  exists  between  cases  of 
fraud  and  mistake  in  matters  of  this  nature. 

(1)  SP.Wm8«145. 
(S)  2  Sch.  &  L«f.  634. 
<S)  3  Bligb,  19. 


Mr.  Bather  replied. 

February  t^. — Alobiisoit,  B. — On  look- 
ing at  the  cases,  I  think  that  the  plaintiffs 
are  entitled  to  a  decree.  Here,  there  is 
stock  transferred  by  them  as  trustees,  and 
by  mistake.  On  the  whole,  I  am  satisfied 
that  it  Was  a  mistake  of  fact,  and  the  bill 
is  to  re-transfer  the  remainder  of  that 
Original  stock  so  transferred,  the  fund  being 
clearly  identified,  and  consequently  the 
party  having  a  special  lien  upon  it. 

Then,  is  the  Statute  of  Limitations  a  bar 
to  the  remedy  sought  by  the  bill  ?  It 
seems  to  me  that  it  is  not.  The  statute 
does  not  absolutely  bind  courts  of  equity, 
but  they  adopt  it  as  a  rule  to  assist  their 
discretion.  In  cases  of  fraud,  however, 
*they  hold  that  the  statute  runs  from  the 
discovery,  because  the  laches  of  the  plain- 
tiff commences  from  that  date,  on  his  ac- 
quaintance with  all  the  circumstances.  In 
Uiis,  courts  of  equity  differ  from  courts  of 
law,  which  are  absolutely  bound  by  the 
words  of  the  statute.  Mistake  is,  I  think. 
Within  the  same  rule  as  fraud.  Here, 
therefore,  the  statute  was  not  applicable, 
fbr  the  mistake  was  first  discovered  within 
Six  years  before  the  filing  of  the  bill.  I 
think,  therefore,  that  the  decree  should  be 
for  the  plaintiffs,  but  without  costs ;  and 
as  they  have  offered  to  take  the  100/., 
which  is  the  whole  of  the  stock  that  re- 
mains, I  think  they  should  be  bound  by 
that  offer. 

Decree  accordingly. 


LIVESAT  V,  REDFEARN. 


Aldsrson,  B. 

1836. 

April  28 ; 

May  5. 

Demonstrative  Legacy. 

A  testatrixj  by  a  coiUcil,  bequeathed  an 
annuity  of  lOOl.  to  her  niece  for  lifct  and 
charged  the  same  upon  her  leasehold  pro* 
petty  in  Wimpole  Street^  and  all  and  every 
her  residuary  personal  estate  and  effects 
whatsoever,  save  and  except  her  leasehold 
premises  at  R.  This  was  held  to  he  a  cte- 
monstrative  legacy. 

By  a  codicil  to  her  will,  Elizabeth  Good- 
lad,  after  bequeathing  an  annuity  of  100/. 
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to  trustees  upon  trust  to  pay  the  same  by 
equal  quarterly  payments  to  her  niece  for 
her  life,  free  from  the  controul,  debts,  and 
engagements  of  her  then  present  or  any 
future  husband,  proceeded  to  provide  for 
the  payment  of  the  annuity  in  the  follow- 
ing words : — "  And  I  do  hereby  charge  and 
make  the  said  annuity  of  1002.  charge- 
able upon,  and  issuing  and  payable  out  of 
my  leasehold  messuage  or  tenement  and 
premises,  with  the  appurtenances,  situate 
in  Wimpole  Street  aforesaid,  and  my  pre- 
sent and  future  terms,  estates,  and  interests 
therein,  and  all  and  every  my  residuary 
personal  es^te  and  effects  whatsoever  and 
wheresoever,  save  and  except  my  leasehold 
property  and  premises  at  Ridimond,  in 
the  county  of  Surrey." 

Mr.  Lynch  and  Mr,  Carry,  for  the  plain- 
tiff.— From  the  clause  at  the  end  of  the 
bequest,  commencing  with  the  words,  "and 
all  and  every  my  residuary  personal  estate," 
it  will  be  contended  that  the  legacy  is 
pecuniary.  The  plaintiff  maintains  that 
it  is  not  pecuniary,  but  demonstrative; 
that  is  to  say,  it  is  payable  out  of  particular 
property  in  preference  to  other  legacies, 
but  payable  at  all  events ;  not  partaking 
of  the  character  of  a  specific  legacy  so  far 
as  to  fail,  in  case  of  the  loss  of  the  fund 
out  of  which  it  is  primarily  payable.  The 
primary  fund  for  payment  here,  is  the 
Wimpole  Street  property ;  but,  that  failing, 
the  deficiency  must  be  made  up  out  of 
other  parts  of  the  estate  of  the  testatrix. 
Roberts  v.  Pocock  (1),  Acton  v.  Acton{'i\ 
Mann  v.  Copeland{$)f  Smith  v.  Fitzgerald 
(4),  and  Fontaine  v.  Tyier  (5),  are  authori- 
ties for  this  construction. 

Mr,  Skirrow  and  Mr,  Sidebottom,  for  the 
defendant. — The  intention  of  the  testator 
to  make  the  legacy  payable  at  all  events, 
was  much  more  apparent  in  the  cases  cited, 
than  it  is  on  the  face  of  this  will.  In 
Roberts  v.  Pocock^  the  testator  distinctly 
stated,  that  be  the  events  what  they  might, 
the  legacy  should  be  paid.  Mann  v.  Cojpe- 
land  has  nothing  to  do  with  this  case,  as 
there  the  manifest  intention  was,  to  give  the 
10/.  a  year  under  any  circumstances.  Here 

(0  4  Vet.  150. 
(f )  1  Mer.478. 
(S)  2  Mad.  S«3. 

(4)  3  Ves.  &  Bea.  2. 

(5)  9  Price,  94. 


the  testatrix  meant  nothing  more  tha&  to 
enumerate  particular  parts  of  her  property. 
The  house  must  be  sold  for  the  payment 
of  the  legatees  generally. 

Mr,  BUgh  and  Mr,  Heherden^  for  other 
parties. 

Mr.  Lynch  replied. 

May  5, — Aldeeson,  B. — In  this  case,  I 
thought  it  advisable  to  take  time  to  consi- 
der, whether  the  legacy  of  the  annuity  to 
the  plaintiff,  and  charged  upon  the  leasehold 
premises  in  Wimpole  Street,  was  to  give  a 
claim  upon  those  premises  prior  to  the 
other  legacies  given  by  the  will,  or  whether 
they  are  all  to  be  put  upon  the  same  footing. 
And  on  looking  at  this  will,  and  examining 
the  authorities,  it  appears  to  me  that  this 
l^^cy  is  entitled  to  the  priority  claimed 
foK  it  on  the  part  of  the  plaintiff. 

There  is  no  doubt  that,  strictly  speaking, 
this  is  not  a  specific  legacy.  It  is  a  pecu- 
niary legacy,  and  payable  at  all  events; 
and  if  the  leasehold  premises  menticmed 
had  been  disposed  of  in  the  lifetime  of  the 
testator,  the  legacy  would,  nevertheless, 
not  have  failed.  But  the  cases  establish 
that,  notwithstanding  a  legacy  may  be 
pecuniary,  yet  it  may  still  have  priority  if 
it  be  charged  by  the  testator  on  specific 
property ;  and  in  that  case,  as  the  Master 
of  the  Rolls  says  in  Smith  v.  FUzgeraH 
the  same  legacy  may  be  both .  specific  and 
pecuniary.  And  according  to  the  cases  of 
Acton  V.  Acton  and  Roberts  v.  Pocock^  it 
would  have  priority  over  other  legacies,  in 
respect  of  the  property  on  which  it  is  spe- 
cifically charged,  subject  only  to  the  pay- 
ment of  the  testator's  debts. 

I  think,  therefore,  as  to  this  part  of  the 
case,  that  there  must  be  a  decree  as  pray- 
ed by  the  plaintiff. 

On  the  other  parts  of  the  case  the  par* 
ties  are  agreed. 

Decree  accordingly* 


5.    3 


POTTER  V,  HTATT. 


C.B. 

1836. 
May  5. 

Clerk  in  Court — Lien,' 

A  clerk  in  court  has  a  lien  upon  the  fund 
in  court,  and  also  upon  the  decree  and  other 
documents  in  the  cause,  in  respect  of  his  fees 
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and  diihurtemefiiif  fudwUhstatiding  the  oUeni 
has  paid  the  soUeitor  in  the  cause  the  amount 
of  those  fees  and  disbursements. 

This  suit  was  instituted  in  1831,  and, 
under  an  order  made  in  it,  a  sura  of  money 
was  paid  into  court,  and  invested  in  the 
purchase  of  694/.,  8/.  per  cent,  consols,  in 
the  name  of  the  Accountant  General,  in 
trust,  to  the  credit  of  the  cause.  In  1885, 
the  plaintiff  changed  his  solicitor,  when  the 
bill  of  costs  of  the  former  solicitor,  which 
included  the  usual  items  o^  fees  and  pay- 
ments to  the  plaintiff's  clerk  in  court,  (in 
this  instance  amounting  to  about  24/.,)  was 
paid ;  but  this  sum  had  not,  in  fact,  been 
paid  to  the  plaintiff's  clerk  in  court. 

Soon  after  this,  the  plaintiff,  through  the 
medium  of  his  new  solicitor,  entered  into 
a  compromise  of  the  suit  with  such  of  the 
defendants  as  were  mainly  interested,  and, 
in  consequence,  a  motion  was  now  made 
for  the  plaintiff,  that  the  above  sum  so 
invested  might  be  paid  out  of  court,  and 
apportioned  between  him  and  those  de- 
fendants ;  and  that  thereupon  the  bill 
might  stand  dismissed. 

Mr.  Campbellt  for  the  plaintiff,  in  sup- 
port of  the  motion. 

Mr.  G»  L.  Russellf  for  the  defendants. 

Mr,  Simpkmson,  for  the  plaintiff's  clerk 
in  court,  opposed  the  motion,  on  the  ground 
that  the  money  due  to  his  client  for  fees 
and  disbursements  had  not  been  paid.  He 
submitted,  that  a  clerk  in  court  had  a  lien 
on  the  fund  in  court,  and  altogether  the 
same  privileges  in  the  cause  as  a  solicitor, 
being,  in  fact,  the  only  recognized  attorney 
in  the  cause;  and  that  the  circumstance 
of  the  costs  having  been  paid  to  a  former 
solicitor  ought  not  in  any  way  to  affect 
him.  He  cited  Taylor  v.  Lewis  (l\  Mer^ 
rynfeatker  v.  Mellish  (2),  Stevens  v.  Avery 
(3),  Donnelly  v.  Lamley{^\  Delay  v.  Pop- 
ham{5\  Shafto  v.  Powell  {Q). 

Mr.  Campbell,  in  reply. — Taylory.  Lewis 
was  a  question  between  a  six  clerk  and  a 
clerk  in  court,  and  the  motion  stood  over 
in  order  to  ascertain  a  &ct,  and  the  matter 

(1)  3  Atk.  727. 
(S)  13  Ves.  161. 

(3)  1  Dick.  324. 

(4)  S  Fowler,  381. 

(5)  Ibid.  38f . 

(6)  Ibid. 


was  afterwards  compromised.  In  Stevens 
V.  Avery ^  a  sum  was  actually  due  from  the 
client  Co  the  solicitor,  but  here  the  per- 
sent  solicitor  has  paid  the  whole  bill  to 
the  former  solicitor.  The  cases  cited 
from  Fowler  are  of  little  or  no  autho- 
rity. He  was  himself  a  clerk  in  court, 
and,  moreover,  the  cases  which  he  men- 
tions, do  not  bear  out  His  proposition,  that 
a  clerk  in  court  has  always  a  lien  for  his 
fees  upon  the  money  in  court.  In  one 
case,  he  mentions  the  taxation  of  Mr. 
Martin's  bill  of  costs ;  which  shews  that 
Mr.  Martin  was  acting  not  only  as  clerk 
in  court,  but  as  solicitor  conducting  the 
cause;  because  the  fees  due  to  him  as 
clerk  in  court  would  not  be  subject  to  tax- 
ation. The  same  observation  applies  to 
the  other  cases.  The  clerk  in  court  is  the 
agent  of  the  solicitor ;  he  is  not  retained 
by  the  client ;  there  is  no  privity  between 
him  and  the  client.  He  has  a  right  of  ac- 
tion at  law  and  suit  in  equity  against  the 
solicitor  for  the  amount  of  his  fees — Barker 
V.  Dacie  (7).  If  that  be  so,  it  follows  that 
he  has  no  demand  against  the  client,  and 
can  have  no  lien  as  against  the  client.  If 
there  were  a  lien,  it  could  only  be  through 
the  medium  of  the  solicitor  ;  but,  by  pay- 
ment to  the  solicitor,  that  lien  would  be 
discharged. 

[Lord  Abinobr,  C.B. — Can  you  shew 
that  any  one  can  conduct  a  suit  without 
the  clerk  in  court  ?  He  is  the  recognized 
officer  of  the  Court.] 

It  was  held,  in  Farewell  v.  Coker  (8)f 
which  is  not  distinguishable  from  this  ease, 
that  the  clerk  in  court  was  not  entitled  to 
his  fees,  afVer  the  client  had  once  paid 
them  to  the  solicitor. 

[Lord  Abinoer,  C.  B. — In  that  case 
there  was  no  money  in  court.] 

Mr,  Simpkinson  replied. 

Lord  Abinoer,  C.B. — How  is  it  at  law, 
where  the  attorney  for  the  plaintiff  or  de- 
fendant is  his  agent  for  conducting  the 
action — can  the  Court  take  notice  of  any 
other  attorney  than  that  attorney  whose 
name  appears  on  the  record  ?  I  apprehend 
not.  Then,  as  the  Court  of  Chancery  is 
not  a  court  of  record,  whom  can  that  Court 


(7)  6  Vee.  681. 
(8;  S  P.  WiDB.  460. 
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f«cogtiiz«  as  tlie  lolidtbr,  and  at  the  party 
acting  in  the  conduct  of  th«  suit,  but  the 
clerk  in  court  ?  The  otBce  of  sixty  clerk 
in  the  Court  of  Chancery,  and  of  clerk  in 
Court  in  the  Court  of  Exchequer,  originally 
had  this  meaning,  that  in  courts  of  equity 
no  person  could  employ  any  one  to  prose-* 
cute  his  suit,  except  one  of  the  officers  of 
those  courts.  So  it  was  upon  the  other 
side  of  this  court,  till  the  court  was  opened; 
the  clerks  in  court,  and  the  side  clerks, 
were  the  only  persons  the  Court  could 
notice ;  they  could  not  recognise  the  name 
of  any  attorney,  either  of  the  plaintiff  or  of 
the  defendant,  unless  he  were  one  of  their 
own  officers.  The  rule  has  since  been  re-* 
laxed.  The  Courts  now  permit  suits  to  be 
conducted  by  professional  men  who  are 
not  their  officers ;  but  it  is  not  to  be  con- 
sidered, that  because  a  party  employs  a 
solicitor  as  his  agent,  he  is  exclusively  an 
agent,  in  every  sense  of  the  word.  The 
solicitor  is  the  medium  of  communication 
between  the  client  and  the  clerk  in  court. 
The  question  then  is,  who  has  the  lien  on 
the  decrees,  and  papers,  and  funds  in 
courti  in  the  progress  of  a  cause  ?  It  ap- 
pears to  me,  that  the  clerk  in  court,  as  the 
officer  of  the  court,  is  the  person  so  enti- 
tled. As,  originally,  no  person  had  the 
power  of  conducting  the  cause  but  the 
derk  in  court,  I  think,  that  for  the  present 
purpose,  he  is  the  only  solicitor  the  Court 
can  look  to. 

If  a  strong  case  could  be  cited  to  shew 
that  this  was  not  so,  I  should  be  glad  to 
look  into  it.  The  case  cited  from  Peere 
WtUiams  does  not  shake  the  principle  upon 
which,  it  seems  to  me,  that  the  right  of  the 
clerk  in  court  depends.  In  that  case,  there 
was  no  question  as  to  any  lien  upon  money 
in  coiurt.  The  question  was,  whether  the 
Court  could  make  an  order  upon  a  party, 
who  had  no  money  in  court,  to  pay  the 
particular  bill.  The  Court  thought  it  could 
not  do  that.  So,  if  the  money  had  been 
paid  here  from  one  party  to  the  other,  the 
Court  could  make  no  order.  All  the  Court 
can  do  is,  to  give  effect  to  any  lien  that 
may  exist  in  any  of  its  officers.  An  attor- 
ney has  a  lien  at  law  upon  the  judgment 
of  the  court  of  law.  When  judgment  is 
given  on  behalf  of  a  party  who  has  em- 
ployed a  second  attorney,  the  Court  will 
not  permit  the  new  attorney  to  issue  exe- 


fttttlon  on  the  judgiiient  without  atelnf 
that  the  first  attorney's  cOets  are  paid  \ 
because  he  had  a  lien  upon  that  judgment* 
Now,  what  is  the  nature  of  the  present 
motion  ?  It  is,  in  substance,  an  application 
by  the  new  solicitor  of  the  plaintiff,  withoat 
the  leave  of  the  clerk  in  court,  to  have 
money  paid  out  of  court,  on  which  a  lien 
exists.  Upon  the  principle,  therefore, 
which  I  have  already  stated,  it  seems  to 
me  that  this  application  cannot  be  granted. 
I  am  very  sorry  for  the  party  who  snffers 
in  this  instance,  but  he  should  have  made 
inquiries  on  the  subject,  and  taken  steps 
to  see  that  the  money  was  paid.  If  the 
bill  had  been  taxed,  the  solicitor  must  have 
shewn  that  he  had  paid  the  clerk  in  court, 
pr  that  the  latter  had  given  him  credit  for 
the  amount  of  his  expenses. 

Upon  the  whole,  it  appears  to  ine  that 
the  solicitor,  who  has  the  lien  on  a  judg- 
ment or  a  decree  of  the  Court,  is,  in  the 
first  instance,  the  clerk  in  court;  and  that, 
on  that  principle,  these  expenses  must  be 
paid.  It  strikes  me  so  at  present.  The 
plaintiff,  therefore,  must  take  his  order, 
subject  to  the  clerk  in  court's  demand.  If 
I  see  any  reason  to  change  my  opinion,  I 
will  mention  the  matter  again. 

On  a  subsequent  day,  his  Lordship  said 
that  he  adhered  to  his  former  opinion. 


WaAGO   e.    DENHAM    AVD 
OTHB&Srf 


ALDEftSOK,  J.  *) 

1896.        > 
May  SO,  91.  3 

Mortgage — Deterioration — Attorney  tmd 
CUent—BM  of  Costs* 

On  a  hiU  for  redemptioHf  the  mori* 
gagee  will  be  made  to  account  for  all  loss 
ana  damage^  occasioned  bv  his  gross  negU' 
gence  in  respect  of  bad  culiivation,  and  aea« 
repair  of  the  mortgaged  premises, 

IVhere  an  attorney  had  taken  a  mortgage 
from  his  cUenifor  hs  biU  ojcostSt  in  prepare 
ing  that  and  a$u>ther  mortgage^  and  the  c&al, 
before  the  attorney's  mortgage  nets  eaecttted^ 
eusented  to  the  billf  and  aftemards  on  eomtug 
to  redeem^  questioned  its  accuracy ,  the  Court 
directed  the  Master  to  examne  the  bill  with 
a  view  to  ascertain  the  reasonableness  of  the 
charges,  without  entering  into  evidence  as  to 
whether  the  business  charged  for  had  been 
actually  done. 
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The  plainiiff,  in  the  year  1828,  eon- 
Iracted  with  the  defendant,  Denham,  fof 
the  purchase  of  two  third  parta  of  a  free-* 
hold  messuage  and  lands  situate  at  Hand- 
ley,  in  Derbyshire,  for  350/. ;  and,  shortly 
afterwards,  contracted  with  some  persona 
of  the  name  of  Hawkealey  for  the  purchase 
of  the  remaining  third  part ;  but,  not  being 
able  to  pay  the  3501.  to  Denham,  it  was 
arranged,  that  the  whole  of  the  property 
should  be  mortgaged  to  Denham  to  secure 
the  repayment  of  that  sum  with  interest. 
This  arrangement  was  duly  carried  into 
effect  by  deeds  bearing  date  in  June  1828, 
which  deeds  were  prepared  by  the  defen- 
dant Thomas  Clarke,  who  acted  as  the 
solicitor  for  both  parties. 

The  plaintiflfbeing  seised  of  certain  free- 
hold and  copyhold  property,  situate  at 
Woodhead,  in  the  county  of  Derby,  by  in-i 
dentures  bearing  date  the  16th  and  17th  of 
June  1828,  reciting,  that  there  was  due  to 
one  Boot,  on  the  security  of  those  pre- 
miaes,  140/.,  and  that  the  defendants 
Thomas  and  John  Clarke  bad  agreed  to 
pay  o  AT  the  same,  and  also  to  advance  to 
the  plaintiff*  200/.  more,  it  was  witnessed, 
that,  in  consideration  of  140/.  paid  by 
Clarke  to  Boot,  and  of  200A,  paid  by 
them  to  the  plaintiff*,  the  latter  covenanted 
to  surrender  the  copyholds,  and  release4 
and  conveyed  the  freeholds  to  the  de£en-< 
dants  Thomas  and  John  Clarke,  and  theijv 
heirs,  in  trust  to  sell  the  premises,  and  out 
of  the  proceeds  of  the  sale  to  reimburse 
themselves  their  costs  and  expenses;  then 
to  repay  themselves  the  340/»  with  inter- 
est; then  to  repay  Denham  his  350/.,  with 
Interest,  and  to  pay  the  surplus,  if  any^ 
to  the  plaintiff*, 

The  interest  on  these  mortgages  being 
greatly  in  arrear,  in  1830  the  defendants 
turned  the  plaintiff*  and  his  family  out  of 
the  premises,  sold  the  crops,  and  took  and 
retained  possession  of  the  property.  The 
Woodhead  property  was  advertised  for 
sale,  but  no  sale  was  effected. 

The  plaintiff*  now  brought  his  bill  to  re- 
deem both  mortgages,  charging,  that  the 
defendants  had  been  guilty  of  gross  negli- 
gence in  the  management  of  the  property 
whilst  in  their  possession,  and  ought  to  be 
made  answerable  for  the  damage  done 
through  their  neglect ;  charging  dso,  that 
the  money  stated  to  have  been  advanced 


by  the  defendant  Clarke  waA  the  alleged 
amount  of  his  bill  of  costs,  but  was,  in  fact, 
not  justly  due  to  him  from  the  plaintiff*^ 
and  that,  in  fact,  no  bill  of  costs  had  ever 
been  delivered:  praying  accounts  of  the 
rents  and  profits  pf  all  the  premises,  that 
the  defendants  might  be  chargeable  for  da- 
mage done  from  noa^repairs,  and  that 
Clarke's  bill  might  be  tasked,  &c. 

By  their  answers,  Uie  defendants  ad-» 
»itted»  diat  the  premises  were  out  of  re- 
pair, but  ascribed  it  to  the  conduct  of  the 
Elaintiff*  and  an  attorney  whom  he  had 
itely  employed,  who,  as  they  alleged,  had 
done  various  acts  to  stop  the  sale  of  the 
property,  and  had  thereby  prevented  re« 
fpectable  tenants  from  hiring  it.  The 
charge  in  the  bill  respecting  the  mortg^e 
made  to  the  Clarkes,  was  thus  explained : 
that  140/.  was  advanced  by  them  to  pay  off 
Boot's  mortgage,  126/.  17«.  to  pay  the 
Hawkesleys  for  their  one-third  of  the 
Handley  premises,  and  78/.  16j.  5c/.  {ox 
Thomas  Clarke's  bill  of  costs.  The  defen- 
dant Charles  Clarke  also  insisted,  that  be- 
fore the  plaintiff*  executed  the  mortgage 
deeds  of  the  16th  and  17  th  of  June  1828, 
he  carefully  inspected  the  bill  of  costs,  and 
made  no  objection  to  any  item  therein ;  but 
the  defendant  did  not  recollect  whether  he 
had  delivered  to  the  plaintiff*  a  copy  of  hia 
bill  of  eosts» 

At  the  hearing,  the  plaintiiF  gave  evi- 
dence of  bad  husbandry,  and  want  of  re- 
pairs on  the  premises  since  August  1830, 
when  the  defendants  took  possession.  In 
reference  to  the  Handley  property,  one 
witness  swore  that  a  field  of  about  three 
acres  and  a  half  was  fallowed  in  the  sum- 
mer of  1831,  and  laid  down  on  such  fallow, 
and  that  three  crops  following  the  fallow 
had  since  been  sold  therefrom,  and  that 
the  fourth  crop  was  a  hay  crop,  which  was 
then  growing  thereon,  and  that  the  greater 
part  of  the  remainder  of  the  farm,  which 
should  have  been  fallowed,  had  not  been  so, 
but  had  been  hardly  cropped,  without  an 
adequate  quantity  of  manure  laid  yearly 
thereon.  It  was  also  proved,  that  the 
barns  and  out^buildings  on  the  freehold 
premises  were  in  a  tenantable  state  of  re- 
pair in  1830)  but,  since  that  time,  they  had 
become  very  ruinous  for  want  of  necessary 
repairs,  the  wet  being  allowed  to  get  in. 
In  the  judgment  of  the  witnesses,   the 
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Handley  property  was,  in  August,  1^30, 
worth  1 6/.  per  annum,  but,  from  the  above 
causes,  it  was  now  not  worth  above  9/.  per 
annum.  The  Woodhead  property  was  not 
BO  much  depreciated. 

Mr*  Spence  and  Mr*  Hall^  for  the  plain- 
tiff, submitted,  that  special  directions  ought 
to  be  given  respecting  the  deterioration  of 
the  property,  and  that  Clarke's  bill  of  costs 
ought  to  be  taxed,  78/.  being  an  exorbitant 
charge.  In  addition  to  which,  it  did  not 
appear  that  any  bill  was  properly  deli- 
vered. 

[Alderson,  B. — No  doubt  the  bill  ought 
to  be  looked  at  by  the  Master.  The  attor- 
ney prepared  the  mortgage  in  his  own 
favour,  and  part  of  the  consideration 
money  is  paid  over  to  his  own  client.  There 
should,  I  think,  be  special  directions  to  the 
Master  to  see  whether  the  charges  are 
reasonable.] 

Mr.  H,  Twiss  and  Mr,  Hayier^  for  the 
defendants  Denham  and  Clarke. — An  in- 
quiry as  to  specific  mismanagement  ought 
not  to  be  allowed.  If  specific  waste  had  been 
committed  on  the  premises,  as,  for  instance, 
by  pulling  down  a  house  and  selling  the 
materials,  such  an  inquiry  would  have 
been  essential ;  but  that  does  not  apply  to 
mere  depreciation,  arising  from  bad  hus- 
bandry. 

[Alderson,  B. — In  Hughes  v.  Wil-' 
Hams  (I) f  Lord  Eldon  says,  that  "if  the 
mortgagee  can  be  shewn  to  be  guilty  of 
such  gross  negligence  as  comes  up  to  the 
description  of  wilful  default,  he  ought  to 
be  answerable  for  it"  The  question  is, 
whether  there  has  not  been  here  such  gross 
negligence  as  to  occasion  depreciation ;  not 
merely  whether  there  has  been  mishus- 
bandry.  What  is  alleged  by  the  witness 
as  to  the  manner  of  cropping  the  land,  ap- 
pears to  be  gross  misconduct  in  the  mort- 
gagee, and  if  so,  it  is  ground  for  inquiry.] 

The  question  is  not  between  tenant  and 
landlord,  but  between  mortg^or  and  mort- 
gagee. The  tenant  is  under  a  contract 
with  his  landlord  for  the  proper  manage- 
ment of  his  farnf ,  but  the  mortgagee  is  in 
no  such  situation.  If,  failing  to  obtain  his 
principal  and  interest,  he  gets  possession 
of  the  premises,  he  ought  not  to  be  respon- 
sible for  anything  except  fraud.     With  re- 


gard to  the  bill  of  costs,  it  is  dear,  that, 
unless  it  contains  a  taxable  item,  it  ought 
not  to  be  submitted  to  the  Master  for  tax- 
ation. 

[Aldersok,  B. — It  is  in  the  nature  of  a 
bill  of  costs  which  has  been  paid,  and,  I 
think,  the  Master  ought  to  look  at  it.] 

If  it  is  submitted  to  him  with  a  view  to 
surcharge  and  falsification,  the  plaintiff 
ought  to  point  out  the  particular  items 
which  he  objects  to. 

Mr,  Shadwelly  for  another  defendant. 

Mr,  Spence^  in  reply. — It  cannot  be  con- 
sistent with  the  duty  of  a  mortgagee  in 
possession,  so  to  manage  the  property  that, 
when  the  mortgagor  comes  to  redeem,  it  is 
not  worth  half  its  former  value.  Russell  v. 
Smithies  (2),  shews  the  principle  on  which 
cases  of  this  nature  rest,  although  there, 
under  the  circumstances,  the  decision  was 
in  favour  of  the  mortgagee. 

Alderson,  B. — ^There  is  no  dispute  that 
the  account  will  be  taken,  generally,  in  the 
ordinary  manner.     The  decree  will  direct 
the  Master  to  take  an  account  of  the  prin- 
cipal money  and  interest  due  to  the  mort- 
g^ees,  to  charge  them  with  the  rents  and 
profits  received  by  them  since  they  took 
possession,  and  to  take  an  account  of  the 
crops  sold  by  them  since  that  period ;  and, 
upon  making  all  due  allowances,  the  Master 
will,  and  ought  to  deduct  from  the  monies 
found  to  have  been  received  firom  the  sales, 
the  expenses  of  the  sales,  and  all  necessary 
expenses  which  the  mortgagees  incurred 
to  obtain  a  transfer,  from  the  purchasers  of 
the  crops,  of  the  monies  due  upon  such 
sales.     The  next  question  is,  whedier  I 
ought  to  direct  the  Master  to  inquire  into 
the  amount  of  the  bill  which  formed  part 
of  the  consideration  for  the  mortgage  exe- 
cuted by  Wragg  to  his  attorney.    I  think  I 
ought ;    because  it  appears    to  me  that, 
Clarke  and  Wragg  being  in  the  situation  of 
attorney  and  client  at  the  time  these  trans- 
actions took  place,  Wragg's  assent  to  the 
bill  of  costs  was  not  such  an  assent  as  ought 
to  preclude  him  from  an  inquiry  upon  the 
subject  before  the  Master.     At  the  same 
time,  it  would  be  unreasonable  to  require 
Clarke  now  to  enter  into  evidence  of  busi- 
ness done  for  his  client;    and  the   only 


(1)  IS  Vea.  495. 


(2)  1  Anst.  96. 
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questioii  will  ^,  whether,  if  the  husiness 
were  donei  the  charges  are  fair  and  reason- 
ahle.  If  the  Master  thinks  that  they  are  not 
so,  he  must  make  a  deduction  in  that  re- 
spect.    Then  conies  the  important  ques- 
tion, whether  I  ought  to  charge  the  defen- 
dants with  a  deterioration  in  the  value  of 
the  premises  since  the  period  when  Clarke 
took  possession.     It  is  clear,  that  a  mort- 
gi^ee  ought  not  to  be  charged  with  a  dete- 
rioration arising  in  the  ordinary  way,  by 
reason  of  houses  and  buildings  of  a  perish- 
able nature  decaying  by  time,  which  was  the 
case  in  Anstruther,     There  the  mortgagee 
was  in  possession  of  the  premises  for  forty 
years  ;  and,  during  so  long  a  time,  the  de- 
cay would  naturally  take  place,  even  sup* 
posing  the  premises  to  be  repaired  in  the 
meantime  in  the  ordinary  way.«   I  think 
also,   that  a  mortgagee  ought  not  to  be 
charged  exactly  with  the  same  degree  of 
care  as  a  man  is  supposed  to  take  who 
keeps  possession  of  his    own    property. 
But,  if  there  be  gross  negligence,  by  which 
the  property  is  deteriorated  in  value,  the 
mortgagee,  who  is  in  possession,  is  trustee 
for  the  mortgagor  to  that  extent,  that  he 
ought  to  be  made  responsible  for  that  de- 
terioration, during  the  time  of  his  posses- 
sion.    It  is  not  necessary  to  go  the  length 
of  shewing  fraud  in  the  mortgagee  ;  gross 
negligence    is  sufficient.     The    question 
therefore  is,  whether  the  fact  of  gross  neg- 
ligence is  sufficiently  established  in  this 
case  to  enable  me  to  direct  the  inquiry 
asked   for  by  the   plaintiff.      Upon  that 
point  I  should  like  to  look  more  minutely 
into  the  evidence  ;  because,  if  the  Master 
be  directed  to  make  that  inquiry,  there  will 
be  considerable  additional  expense.     If, 
upon  the  examination  of  the  evidence,  I 
should  come  to  the  conclusion  that  a  primd 
facie  case  of  gross  negligence  is  made  out, 
I  must  direct  the  inquiry.    If,  on  the  other 
hand,  I  should  be  of  opinion  that  there  is 
not   sufficient   evidence    of  that  fact,  of 
course  the  principle  of  law  will  not  apply. 

His  Lordship,  on  the  following  day, 
said,  that  he  had  looked  through  die  evi- 
dence, and,  upon  the  whole,  he  thought  he 
ought  to  direct  an  inquiry,  as  to  whether 
the  deterioration  in  the  value  of  the  pre- 
mises had  arisen  from  the  gross  negligence 
in  the  mortgagees  for  want  of  proper  re- 
pairs and  proper  oukivation.  As  to  the 
New  Sbribs,  VL— Exobbo.  in  Eq. 


other  point,  respecting  the  bill  of  costs,  his 
Lordship  thought  that  the  Master  ought  to 
look  at  the  bill  to  see  whether  the  charges 
were  fair  and  reasonable,  without  entering 
into  evidence  as  to  whether  the  business 
charged  for  had  been  actually  done. 
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STEVENS    O.   FROST     AND 
POWKALL. 
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Dec.  8, 1836 

Demurrer — Want  of  Parties — Practice — 
Vesting  of  Leasehold. 

Assignment  of  a  lease  ofpremses  to  A^  tn 
trust  for  Bf  an  infant  son  of  the  assignor  ^  to 
apply  the  rents^  ^c.  towards  his  maintenance^ 
education,  clothing,  and  support,  until  he  at' 
tained  twenty-one,  and  upon  his  attaining 
twenty-one,  to  transfer  the  lease  and  prC" 
mises,  together  with  the  accwmUations,  if  any, 
to  him,  his  executors,  admimstratarst  ^c, 
absolutely,  B,  died  before  twenty-one,  un^ 
married : — Held,  that  the  assignment  gave  to 
B  an  immediate  vestedinterest,  and  that,  as  he 
died  before  twenty-one,  his  personal  represent 
tatives  ought  to  be  made  parties  to  a  suit 
affecting  the  lease  and  premises, 

A  drfendant  who  has  answered  an  original 
bill  is  not  thereby  precluded  from  putting  in 
a  general  demurrer  to  an  amended  bill,  which 
makes  a  new  case. 

By  an  indenture  of  lease,  bearing  date 
the  81st  of  May  1815,  certain  lands  and 
tenements,  situated  in  the  Commercial 
Road,  were  demised  by  Joseph  Lucas  to 
John  Barker,  his  heirs,  &c.,  for  a  term  of 
seventy-six  years,  subject  to  the  payment 
of  rent  and  performance  of  certain  cove- 
nants ;  and  by  another  indenture,  dated  the 
1st  of  Nov.  ISftS,  John  Barker  assigned 
over  this  lease  for  the  unexpired  term  of 
the  seventy-six  years,  to  Charles  Edward 
Pownall,  his  executors,  administrators,  and 
assigns,  in  trust  for  Thomas  William  Bar- 
ker, the  son  of  John  Barker,  until  he  should 
have  attained  the  age  of  twenty-one  years ; 
and,  in  the  meantime,  to  stand  possessed 
thereof  in  trust,  to  collect  and  receive  the 
rents  and  profits,  and  appropriate  the 
same  towards  the  maintenance,  education, 
clothing,  and  support  of  the  said  son, 
during  his  minority,  and  upon  his  attaining 
the  age  of  twenty-one  years,  upon  trust,  to 
assign  and  trao&r  the  said  lease  of  the 
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lands  and  tenements  in  question,  and  the 
accumulations  of  the  rents  and  profits 
thereon,  if  any,  unto  the  said  T.  W.  Bar- 
ker, his  executors,  administrators,  or  as- 
signs, absolutely,  for  the  remainder  of  the 
term,  subject  to  the  payment  of  the  rent, 
and  performance  of  the  covenants  reserved 
and  contained  in  the  lease. 

At  the  date  of  this  assignment,  T.  W. 
Barker  was  of  the  age  of  1 7  years,  and  he 
died  May  10,  1831,  before  he  attained  the 
age  of  twenty-one,  intestate  and  unmarried. 

John  Barker  continued  in  possession  of 
the  premises;  and   in  1833  the   plaintiff 
having  obtained  a  verdict  against  him  in 
the  Court  of  Common  Pleas,  and  taken  him 
in  execution,   and  he   being  in  insolvent 
circumstances,  a  deed   was  prepared  by 
C.  E.  Pownall,  Barker's  solicitor,  dated  the 
8th  of  January  1834,  between  C.  E.  Pow- 
nail  of  the  first  part,  J.  Barker  of  the  second 
part,  and  J.   J.  Frost   of  the  third  part, 
whereby,  aiVer   reciting   the  indenture  of 
lease,  and  the  assignranet  of  the  1st  Nov. 
1828,  and  also  reciting  the  death  of  T.  W. 
Barker,  and  that  thereupon  the  beneficial 
interest  in  the  property,  comprised  in  the 
lease,  and  assigned  to  the  said  C.  E.  Pow- 
nall, for  the  residue  of  the  term,  resulted 
to,  and  became  vested  in  the  said  J.  Barker; 
it  was  thereby  expressed  to  be  witnessed, 
that,  in  consideration  of  the  sum  of  200/., 
therein  expressed  to  be>  paid  by  J.  J.  Frost 
to  the  said  J.  Barker,  the  said  C.  E.  Pow- 
nall, by  the  direction  of  the  said  J.  Barker, 
did  assign,  and  the  said  J.  Barker  did  con- 
firm unto  the  said  J.  J.  Frost,  his  execu- 
tors, administrators,  or  assigns,  the  pro- 
perty comprised  in  the  lease  for  the  re- 
mainder of  the  term,  for  his   and   their 
own  absolute  use  and  benefit.     The  bill 
alleged,  that  this  assignment  was  colour- 
able, and  made  with  the  intention  of  de- 
feating the  claims  of  the  plaintiff  and  other 
creditors  of  J.  Barker,  and  of  petitioning 
the  Insolvent  Debtors  Court ;  that,  in  pur- 
suance of  such  intention,  J.  Barker  did  pe- 
tition that  Court,  and  that,  on  the  hearing 
of  his  petition,  after  the  examination  of 
himself,  C.   E.  Pownall,  and  Frost,  the 
Court  ordered  him  to  be  remanded  at  the 
instance  of  the  plaintiff  for  the  space  of 
ten '  catendar  months,  and  appointed  the 
plaintiff  sole  aasignee  of  the  insolvent's 


Frost  having  taken  poisesaion  of  the 
premises,  the  plaintiff,  as  the  assignee  of 
J.  Barker,  applied  to  him  to  deliver  up  the 
assignment  to  be  cancelled,  together  with  the 
indentures  of  lease,  and  u»<let  the  plaintiff 
into  the  possession  of  the  premises,  and  to 
account  with  him  for  the  rents  and  profits 
thereof;  and  to  E.  C,  Pownall  to  assign  to 
the  plaintiff  the  le^al  estate  of  the  premises 
which  became  vested  in  him  under  the  as- 
signment of  the  1st  November  1828.  They 
having  refused  to  comply  with  such  appli- 
cation, in  October  1 835  the  plaintiff  filed  a 
bill  against  Frost  alone,  and,  in  June  189^ 
an  amended  biUi  making  Pownall  also  a 
defendant.  On  the  9th  of  July,  a  demurrer, 
for  want  of  equity  and  want  of  parties, 
was  allowed;  but  the  plaintiff,  having 
liberty  to  amend  on  payment  of  costs,  filed 
the  present  amended  bill,  on  the  15th  of 
November,  in  which,  after  stating  tlmt  »9 
one  had  taken  out  admini^iraiion  to  T.  W. 
Barker,  the  son,  whereby  he  was  unable  to 
make  such  personal  representative  a  party, 
it  prayed,  that  the  indenture  of  assignment, 
of  the  8th  January  1834,  might  be  declared 
to  be  fraudulent  and  void  as  against  him, 
the  plaintiff,  as  such  assignee,  and  that  the 
same  might  be  delivered  up  to  be  can- 
celled ;  that  the  defendant  Pownsll  might 
be  declared  to  be  a  trustee  for  the  plaintifl^ 
as  such  assignee  of  the  legal  estate  of  the 
premises  therein  comprised,  which  became 
vested  in  him  under  the  indenture  of  the 
1st  of  November  1828;  that  the  defen- 
dants might  be  decreed  to  execute  a  re- 
assignment of  the  premises  to  the  plaintiff^ 
and  to  deliver  up  to  him  the  posseasion  of 
them,  together  with  the  first-mentioned 
indentures  of  lease  and  assignment ;  that  an 
account  might  be  taken  of  all  moniea  which 
had  been  received  by  J.  J,  Frost,  or  on  bis 
ficcount,  on  account  of  the  rents  and  profits 
of  the  said  premises,  and  that  he  might  be 
ordered  to  pay  to  the  plaintiff  what,  upon 
taking  such  account,  should  be  found  to  he 
due  from  him ;  that  he  might  be  restrained, 
by  injuoction,  from  getting  in  any  fnrtber 
sums  of  money  for  or  on  account  of  such 
tents  or  profits ;  that,  if  necessaryt  i^  re^ 
ceiver .  might  be  appointed ;  and  that  tha 
defondantSi  and  particularly  Frost,  might 
he  decreed  ta  pay  all  the  eoataof  the  anit; 
and  for  further  direationa»  &o, 
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mnVred,  on  two^  grounds :  first,  fbr  want 
of  equity,  and  secondly,  for  want  of  par- 
ties, in  not  making  the  legal  personal  repre* 
sentatiTe  of  T*  W.  Barker  a  party. 

Mr.  Ckandlesf,  for  the  defendant  Frost ; 
and — 

Mr,  Richards^  for  the  defendant  Pow* 
nail. — The  first  ground  of  demurrer  de- 
pends upon  the  question,  whether  the 
plaintiff,  as  assignee  of  J.  Barker,  has  an 
iaterest  in  the  property,  by  reason  of  a 
resulting  trust  to  Barker,  under  the  cir- 
cumstances that  have  taken  place.  That 
depends  upon  the  construction  of  the  deed 
of  1 828,  and  whether  the  intention  of  the 
parties  Was  that  the  son  shoidd  take  a  vest- 
ed interest  immediately,  or  the  interest 
shoidd  not  vest  until  he  attained  the 
age  of  twenty-one,  so  that  in  case  of  his 
death  under  twenty* one,  the  beneficial  in- 
terest should  result  to  his  father.  Now, 
there  can  bft  no  pretence  for  implying 
such  a  resulting  trust,  for  the  whole  in- 
terest is  conveyed  by  the  father  to  the 
trastee  to  apply  the  rents,  &c.  towards 
the  maintenance,  8rc.  of  tiie  son  during  his 
minority,  and  upon  his  attaining  twenty- 
one,  to  assign  the  leaseholds,  and  any  ac- 
cumulations of  rents  to  Barker,  the  son, 
his  executors,  administrators,  or  assigns, 
absolutely.  If  T.  W.  Barker  took  no  in- 
terest till  twenty-one,  there  would  have 
been  no  provision  for  children  if  he  had 
married  and  died  before  that  age,  leaving 
issue,  which  would  be  in  direct  opposition 
to  the  object  of  the  deed.  There  are  no 
authorities  upon  this  subject,  with  refer**- 
ence  to  deeds ;  but  courts  of  equity  have 
always  in  cases  of  trusts,  taken  the  same 
rule  of  expounding  trusts,  and  of  pursuing 
the  intention  of  the  parties  therein,  as  in 
oases  of  wills, — and  that,  even  in  point  of 
liimtations  of  estates,  where  the  letter  is 
to  be  as  strictly  pursued,  as  in  any  case. 
As  relates  to  real  estates — in  Boraston^s 
ease{\),  it  was  held,  that  the  adverbs  of 
time  denoted  the  time  when  the  estate 
should  come  into  possession,  and  not 
when  it  should  vest.  And  that  has  been 
the  doctrine  ever  since.  See  1  Rop,  Leg. 
488.  In  Doe  dem.  Hunt  v.  Moore  {fty 
Lord  EUenborough  said,  **  The  rules  by 
which  legacies  are  governed^  are  borrowed, 

(1)3  Cok«,  1^. 
(«>  14E«rt,  601. 


all,  or  the  greater  part,  from  the  civil  law : 
whereas  the  decisions  on  the  devises  of  real 
estate  have  established  a  different  rule ;  and 
according  to  them,  a  devise  to  A.  when  he 
attains  twenty-one,  to  hold  to  him  and  his 
heirs,  and  if  he  die  under  twenty-one,  then 
over,  does  not  make  the  devisee's  attain- 
ilig  twenty-one  a  condition  precedent  to 
the  vesting  the  interest  in  him ;  but  the 
dying  under  twenty-one  is  a  condition 
subsequent,  on  which  the  estate  is  to  be 
devested;  as  in  Mansfield  v.  Dugard  (8), 
Edwards  v.  Hammond  (4),  and  in  Bromfield 
V.  Croruder  (5),  which  latter  case  was 
affirmed  in  the  House  of  Lords."  So  in 
Doe  V.  Nowell  (6).  If  this  were  a  devise  of 
real  estate,  it  would  be  clear,  that  the  son 
took  a  vested  interest,  and  that  there  was 
no  trust  whatever  in  the  deed  for  Barker, 
the  insolvent.  As  to  the  distinction  be- 
tween interest  and  maintenance,  in  Hanson 
V.  Graham  (7),  the  Master  of  the  Rolls 
said,  **It  is  true  it  has  been  held,  that 
maintenance  has  not  the  same  effect  as 
giving  an  interest,  upon  this  principle,  that 
nothing  more  than  a  maintenance  can  be 
called  for.  So  in  Murray  v.  Addenhrook 
(8),  although  the  distinction  is  noticed,  on 
the  grounds  stated  by  the  Master  of  the 
Rolls,  in  Hanson  v.  Graham,  yet  that  dis- 
tinction will  not  apply  here,  where  all  is 
given  for  maintenance ;  so  that  even  if  the 
rule  adopted  from  the  civil  law  were  ap- 
plicable, which  it  is  not,  to  deeds,  it  clearly 
in  this  case  vested  in  the  son.  There  are 
some  cases  nearer  in  circumstances  to  the 
present  than  those  cited.  In  Goodlitle  v. 
Wfnthy(9\  the  testator  devised  all  his  real 
estates  to  two  trustees,  and  the  survivor 
of  them  and  the  heirs  of  such  survivor,  in 
trust  that  they  and  the  survivor  of  them,  his 
heirs  and  assigns,  should  lay  out,  employ, 
and  bestow  the  rents  and  profits  of  the 
devised  premises,  for  the  maintenance,' 
education,  bringing  up,  and  putting  forth 
into  the  world  of  his  two  nephews, 
(brothers,)  during  their  minorities,  and 
when  and  as   they  respectively  should 

(S)  1  £q.  Ca.  Abr.  195. 

(4)  3  Lev.  15«. 

(5)  1  New  Rep.  SIS. 

(6)  1  Mau.  &  Selw.  SS7. 

(7)  6  Ves.  S39. 

(8)  4  Ruaa.  407  ;  a.  c.  8  Law  i.  Rep.  Cbanc  79. 

(9)  1  Burr.tfS. 
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attain  the  ages  of  twenty-one,  then  to 
the  use  of  them  and  their  heirs  equally. 
The  eldest  of  the  nephews  died  under 
twenty-one,  and  without  issue,  and  the 
heir  of  the  testator  was  let  into  the  moiety 
of  the  deceased  nephew  by  the  trustees. 
On  his  coming  of  ^e.  the  surviving  bro- 
ther  claimed  the  moiety  of  the  deceased 
brother,  and  brought  an  ejectment ;  and 
the  question  was,  whether  the  estate 
vested  immediately  upon  the  death  of 
the  testator  in  his  two  nephews,  or  re* 
mained  in  contingency  till  their  respec* 
tive  coming  of  age :  whether  the  moiety 
belonged  to  the  surviving  brother,  upon 
the  elder*s  death,  either  as  heir-at-law,  or 
as  survivor,  or  whether  it  descended  to  the 
heir-at-law  of  the  testator,  as  being  un- 
devised. It  was  held,  that  the  property 
was  an  immediate  gifl  to  the  two  ne- 
phews, with  a  trust  to  be  executed  for  their 
benefit  during  their  minority.  Lord  Mans- 
field, before  giving  his  opinion  in  that 
case,  said,  "  he  would  lay  down  a  rule  or 
two  of  construction."  The  first  was,  that 
"wherever  the  whole  property  is  devised, 
with  a  particular  interest  given  out  of  it, 
it  operates  by  way  of  exception  out  of  the 
absolute  property,'*  and  referred  to  il/on- 
nmg's  ca8e{\0);  secondly,  *' Where  an  ab- 
solute property  is  given,  and  a  particular 
interest  is  given  in  the  meantime,  as  until 
the  devisee  shall  come  of  age,  &c.,  and 
when  he  shall  come  of  age,  &c.,  then  to 
him,  &c.,  the  rule  is,  that  that  shall  not 
operate  as  a  condition  precedent,  but  as 
a  decription  of  the  time  when  the  remain- 
der-man is  to  take  in  possession*' — Good* 
right  V.  Parker  (11),  Stanley  v.  Stanley  ( 1 2), 
Edwards  v.  Simons  (13),  Doe  d.  Weeden  v. 
Zee  (14).  In  Goodtitle  v.  Whitby  I  Lord 
Mansfield  referred  in  his  judgment  to 
Tomkinsv.  Tomkins{i5)f  where  the  devise 
was  "  to  his  brother,  in  trust  for  his  eldest 
son  B,  till  he  should  attain  twenty*one 
years;  and  if  he  should  die  before  twenty- 
one,  then  a  devise  over."  The  Court  held 
the  age  of  twenty-one  to  be  no  limitation 
to  B's  interest,  but  only  a  limitation  of  the 
trust,  during  his  minority,  and  that  B.  took 

(10)  8  Co.  Rep.  95,  6. 

(11)  1  Mao.  &  SeIw.69S. 
(It)  16  Vm.491. 

(13)  fiTaant.  SIS. 
<14).ST0nn  lUp.  41. 
(1A)  H.17  G.  S.  inCbane. 


the  whole  by  implication.  There  is  no  aHe** 
gation  in  the  bill  that  there  will  be  any  aar- 
plus  after  payment  of  the  debts  of  the  son. 
It  may  be  contended,  that  the  defendanta  are 
bound  by  the  recital  in  tbe  assignment  to 
Frost,  wherein  it  is  stated,  that  whereas  it 
"  resulted  to,  and  became  vested  in  the  aaid 
John  Barton,"  &c.  on  the  death  of  the  aon, 
but  the  bill  contains  no  charge  to  chat 
effect ;  and  if  it  did,  the  acts  or  recitals  of 
these  parties  cannot  bind  third  personst  aa 
the  representatives  of  T.  W.  Barker ;  and 
the  demurrer  must  still  be  allowed  for 
want  of  parties.  Secondly,  no  decree  can 
be  made  without  bringing  the  legal  repre- 
sentative of  the  son  as  a  party  before  the 
Court.  It  is  no  excuse  that  letters  of  ad- 
ministration have  not  been  taken  out;  for 
the  plaintiff,  according  to  the  practice  of  the 
Ecclesiastical  Court,  might  have  made  a 
representative  previous  to  filing  the  bilL 
Cawthome  v.  Chalie{l6)  shevA,  that  where 
a  partner  dies,  leaving  the  partnership  ae* 
counts  unsettled,  the  Ecclesiastical  Covrt 
will  grant  administration  of  his  effects  to 
the  surviving  partner,  or  any  persoos 
claiming  under  them,  if  his  next-of-kin 
decline  it.  There  would  be  no  difficohy 
here,  therefore,  in  providing  for  this  defi- 
ciency. It  may  also  be  contended,  that 
J.  Barker,  the  father,  and  next-of-kin, 
would  be  the  person  beneficially  entitled 
to  any  property  left  by  T.  W.  Barker, 
and  for  whom  any  administrator  of  T.  W. 
Barker  would  be  trustee ;  but  there  is  no- 
thing in  this  bill  to  shew  that  T.  W.  Barker 
was  a  legitimate  son  of  J.  Barker,  or  that 
he  did  not  leave  debts  commensurate  with 
the  whole  value  of  his  property.  Assam- 
ing,  for  argument,  that  the  interest  (what- 
ever it  might  be),  which  passed,  by  the 
deed  of  1884,  from  Barker  to  Frost,  was 
within  the  operation  of  the  d2nd  seetioa 
of  the  Insolvent  Act  (7  Geo.  4.  c.  57X  and 
could  be  vacated,  still  the  interest  which 
passed  from  Pownall  is  clearly  not  within 
its  reach.  The  conveyance,  as  regards  Pow- 
nsll  and  Frost,  is  unimpeachable^  no  fraud 
being  alleged  as  to  that  part  of  the  trans- 
action, and  therefore  the  bill  is  wrong  in 
making  Pownall  (who  has  conveyed  away 
all  his  interest)  a  party. 

Mr,  Simpkinsan  and  Mr.  Keeme  for  the 
plaintiff. — This  is  an  amended  bill,  and 

(16)  S  Sim.  1S7 ;  •.€.  S  Uw  J.  lUp.  Cbaiie.  1S5. 
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the  nlitiure  of  the  aiDendment  is,  that  J. 
Barker  died  intestate,  under  the  age  of. 
twenty-onet  and  that  no  person  has  taken 
out  administration  to  his  estate.     There  is 
no  attempt  to  deny  that  the  assignment  by 
John  Barker  to  Frost  was  fraudulent,  under 
the  Insolvent  Debtors  Act;  and  to  the  ori*. 
giiuil  bill,  containing,  in  a  great  degree, 
the  same  charges  as  the  amended  bill,  Frost 
.    put    in  a  full  answer.     One  question  is, 
whether  he  can  put  in  a  general  demurrer 
to  an  amended  bill,  stating  substantially 
the  same  case,  and  seeking  the  same  relief 
as   the  bill   he  has  answered.     Now,  an 
answer  to  a  part  of  a  bill  overrules  a  de- 
murrer to  the  whole ;  and  the  same  prin- 
ciple is  applicable  to  an  answer  to  an  ori- 
ginal bill,  and  a  demurrer  to  an  amended 
bill.     With  respect  to  pleas,  Lord  Redes- 
dale,  says,  drd  ed.  242,  *'  If  a  plea  accom- 
panied by  an  answer  is  allowed,  the  answer 
may  be  read  at  the  hearing  of  the  cause,  to 
counterprove  the  plea,"  citing  3  Ath.  303, 
and  a  manuscript  case,  HyUard  v.  Whiter 
in  the  Court  of  Chancery.   Thus,  in  a  plea 
to  an  amended  bill,   the  answer  to   the 
original  bill  may  be  read  to  overrule  the 
defence  by  plea.     So  in  Spurrier  v.  ^/«- 
gerald (I7)t  which  was  a  bul  for  a  specific 
performance,  in  which,  after  admitting  an 
agreement,  and  submitting  to  perform  it, 
the  bill  being  amended  as  to  other  circum- 
stfrnces,  the  defendant  was  not  permitted 
to  take  advantage  of  the  Statute  of  Frauds 
(16),  by  the  answer  to  the  amended  bill, 
and  a  specific  performance  was  decreed. 
A  similar  principle  was  acted  on  by  Lord 
Lyndhurst,  in  Holcomhe  v.    Trotter  {Xd)^ 
which  was  the  case  of  a  bill  filed  in  this 
court,  for  an  account  against   Coutts  & 
Trotter.     They,  in  their  answer,  set  forth 
a  statement  of  account ;  the  bill  was  then 
amended,  calling  upon  the  defendants  more 
particularly  to  set  forth  certain  items  in 
the  account ;  to  this  they  pleaded  a  settled 
account ;  and,  in  answer  to  the  plea,  it  was 
contended,  for  the  plaintiff,  that  they  were 
entitled  to  read  the  answer  to  the  original 
bill,  and  that  it  overruled  the  plea :    and 
that  appeared  to  be  the  opinion  of  Lord 
Lyndhurst,  who  overruled  the  plea.     At-- 
knuan  v.  Hanway  (20)    was  the  case  of 

(17)  6  Ves.  548. 

(18)  f9Car.  t.  c.  3. 

(19)  Notraported. 
(to)  1  Cos,  360. 


a  demurrer,  where  the  defendant  having  * 
answered  the  original  bill,  the  plaintiff* 
amended  it,  and  the  same  defendant  then 
put  in  a  general  demurrer  to  the  whole 
amended  bill,  when  the  Court  ordered  the 
demurrer  to  be  taken  off  the  file,  and  sup- 
pressed. If  the  amended  bill  states  a  to- 
tally different  case  from  that  in  the  original 
bill,  a  demurrer  may  be  sustained ;  but  that 
is  not  the  case  here,  where,  in  all  the  cir- 
cumstances, the  bill  and  amended  bill  are 
substantially  the  same. 

[Lord  Abinoer,  C.B. — In  the  case  you 
have  cited,  the  Court  seems  to  have  held, 
that  the  facts  stated  in  the  answer  were  in- 
consistent with  the  ground  taken  in  sup- 
port of  the  demurrer.  I  suppose  a  man 
may  set  forth  the  same  objections  in  the 
answer,  that  he  might  do  in  a  demmrrer. 
Suppose,  on  the  facts  stated,  a  discovery 
is  given,  and  it  appears  afterwards  that  the 
plaintiff  has  no  equity,  can  they  then  raise 
that  question  ?] 

That  is  exactly  the  same  thing  as  if  he 
had  put  in  an  answer  at  the  same  time. 
The  demurrer  attempts  to  cover  that  part 
of  the  bill  which  has  been  answered, 
and  the  objection  is  the  same  as  if  the  de- 
murrer and  answer  had  come  on  together. 
If  so,  the  assignment  &ils  with  respect  to 
Frost.  But  it  must  also  fail  with  respect 
to  both  defendants,  on  the  ground,  that  it 
is  not  competent  for  Frost,  who  claims 
through  this  fraudulent  assignment,  which 
was  prepared  by  Pownall,  and  recites  that 
Barker,  the  father,  took  a  resulting  trust, 
to  turn  round  on  demurrer,  and  admit  the 
fraud,  and  that  he  holds  possession  under 
the  fraudulent  deed,  and  to  insist  that  the 
plaintiff  has  no  title  to  the  premises.  The 
plaintiff  having  impeached  the  assignment 
for  fraud,  and  Frost  having  no  title  or  pos- 
session, except  by  such  fraud,  the  plaintiff, 
as  the  representative  of  T.  Barker,  and  as 
against  Frost,  is  entitled  to  set  the  deed 
aside,  and  to  have  it  declared  fraudulent 
and  void. 

As  to  the  construction  of  the  deed  of 
1828,  the  cases  of  devises  by  will  do  not 
apply ;  but  in  none  of  those  cases  were 
there  any  expressions  similar  to  the  words 
in  this  deed— viz.  that  *'  ttpon  his  attaining 
twenty<*one,  the  assignment  to  htm  is  abso- 
lutely to  take  effect  from  the  execution  of 
the  deed."  The  word  "  upon"  imports  a 
condition  precedent.     It  is  contended,  that 
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the  words,  ^uniil  twetUy-cne"  gave  the 
son  an  absolute  interest  in  the  pro- 
perty ;  but,  there  is  no  case  which  can  lead 
to  such  a  conclusion,  except  one  which 
relates  to  personal  estate.  But,  the  con- 
struction of  a  deed  relating  to  personal 
estate  must  be  the  same  as  to  real  estate, 
and  cannot  be  affected  by  those  rules  which 
courts  of  equity  have,  in  the  construction  of 
wills,  adopted  from  the  civil  law.  In  Catnp* 
bell  V.  Pre$coU{2\\  which  was  a  question 
as  to  the  construction  of  a  gift  by  deed,  of 
money  to  accumulate,  until  the  grantee's 
grandchildren,  then  living,  or  to  be  bom, 
respectively  attained  twenty-one,  and,  on 
attaining,  &c.,  to  pay  to  each  as  they 
should  respectively  attain  such  age,  their 
respective  shares,  &c.,  the  Court  said— 
"  The  measure  of  distribution  is  the  num- 
ber existing  at  each  period ;  those  who  had 
received  had  no  further  claim  upon  the 
fund,  increased  by  shares  falling  in ;  there- 
fore, one  dying  under  twenty-one,  and  after 
all  the  others  had  received  their  shares  or 
died  under  twenty-one,  that  share  is  undis« 
posed  of  by  the  deed,  and  passed  by  a 
bequest  of  all  effects  whatsoever'  following 
a  specific  description  of  property."  There 
it  was  held,  not  that  all  the  shares  vested 
antecedent  to  the  age  of  twenty-one,  but 
that  the  shares  of  the  children  dying  under 
twenty- one  were  not  payable;  and  that^ 
under  the  peculiar  words  of  the  deed,  there 
was  no  survivorship,  but  that  the  share 
lapsed,  and  became  as  undisposed  of.  This 
case  shews  that  it  did  not  vest.  If  the 
argument  of  the  other  side  is  good  for  any 
dung,  they  must  shew  that  it  did  vest*  In 
Spencer  v.  Ckate  (22),  which  was  a  devise 
Of  lands  to  trustees  and  their  heirs,  until 
his  son  came  to  the  age  of  twenty- five 
years,  and  he  mortgaged  the  lands  at  twenty- 
one,  it  was  held  void.  That  was  the  case 
of  a  will.  Here  the  property  is  only  to  be 
conveyed  to  the  son  on  his  attaining  the 
age  of  twenty-one ;  and  he*  does  not  attain 
that  age ;  he  dies  under  twenty-one :  so 
that  by  this  deed  it  is  perfectly  clear  that 
fio  interest  vested  in  binu  But,  supposing 
there  did,  J.  Barker,  as  tbe  father  and  next- 
ef-kin,  would  be  the  person  beneficially 
entitled  to  any  properly  left  by  his  son; 
and,  dirough  hsm,  the  plaintiff  will^  in 
effect^  hnve  the  sane  beneficial  interest 

(»1)  15  Vet.  .wo. 
(M)  9Mod.f9^. 


when  administration  is  taken  out :  but  ii 
that  any  reason  why,  as  between  the  plaintiff 
and  Frost  and  Pownall,  the  plaintiff  should 
not  be  entitled  to  the  relief  be  prays?  Tlie 
real  question  is,  whether  there  has  or  not 
been  a  fraud  as  between  Frost  and  Pownall 
and  the  plaintiff,  and  if  so,  whether  the  plain- 
tiff is  not  entitled  to  relief.  Then,  as  to  the 
demurrer  for  want  of  parties,  if  the  Court 
should  be  of  opinion  that  there  was  no 
vested  interest  in  the  son,  he  having  died 
under  twenty-one,  it  will  put  an  end  to  tbe 
question,  and  the  demurrer  on  that  ground 
must  be  overruled,  for  it  is  stated  by  the 
bill,  that  no  one  has  yet  taken  out  letters  of 
administration,  so  that  the  plaintiff,  not 
knowing  who  he  is,  is  unable  to  make  his  per- 
sonal representative  a  party.  It  is  said,  that 
the  plaintiff  might  have  gone  to  the  Eccle- 
siastical Court,  which  would  grant  adminis- 
tration to  any  person  claiming  under  tbe 
estate,  if  his  next-of-kin  declined  to  act ; 
but  how  was  it  in  the  case  of  Bemyer  v. 
Cccert{2S\  where  the  defendant  had  de- 
murred for  want  of  parties,  one  of  the  exe- 
cutors not  being  made  a  party  ?  The  de- 
murrer was  there  overruled,  because  the 
plaintiff  had  alleged  in  his  -bill,  that  he 
knew  not  who  was  the  other  executor,  and 
prayed  that  the  defendant  might  discover 
who  he  was,  and  where  he  lived. 

Mr.  Chandless,  in  reply. — The  plaintiff 
filed  his  first  bill  in  right  of  Barker  as  his 
cestui  que  irmt.  He  next  filed  a  bill  as 
next-M-kin,  to  which  the  defendants  have 
put  in  no  answer ;;  and  then  he  files  this 
lall,  in  which  he  claims  as  assignee  of 
Barker  by  virtue  of  a  resulting  trusu  The 
bills  are  totally  different,  and,  therefore, 
the  argument  in  support  of  that  oljection 
cannot  stand. 

Loafir  Abinoxk,  C.B. — It  appears  to  me, 
that  the  question  turns  on  the  constructioa 
•f  tlie  deed.  First,  let  us  look  to  the  dis- 
tinetion  between  the  cases  of  the  two  par- 
ties demurring.^  If  Frost's  answer  to  the 
original  bill  had  been  to  the  same  case  as 
that  substantially  made  out  by  the  amended 
bMl,  I  should  have  thought,  not  only  upon 
the  authorities  cited,  but  upon  prineiple, 
that  the  demurrer  came  too  late;  because^ 
after  the  demurrer  shall  have  been  disposed 
of,  I  shall  still  have  to  dispose  of  the  an* 
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8wer ;  and  the  Banie  equity  will  arise  upon 
the  answer  as  upon  the  demurrer.  But  it 
appears,  that  the  original  hill  made  out  a 
diffierent  case  fvom  that  which  the  amended 
bill  disclosed,  and  to  which  the  objections 
are  now  made :  and  I  do  not  apprehend, 
that  where  a  party  files  an  amended  bill, 
and  makes  a  new  case,  and  discloses  matter 
not  contained  in  the  original  bill,  the  other 
party,  who  has  answered  the  original  bill, 
is  thereby  precluded  from  demurring  to 
the  amended  bill.  I  therefore  tliink  that 
the  demurrer,  in  this  case,  is  not  incon* 
sistent  with  the  answer  to  the  original  bilL 
Then,  to  bring  both  the  parties  demurring 
into  the  same  situation  as  to  the  donurrer, 
the  question  arises,  whether  substantially 
the  proper  persons  are  made  parties  to  the 
bill.  This  question  turns  upon  the  con- 
struction of  the  deed,  under  which  it  is 
supposed  that  the  father.  Barker,  the  insol- 
vent, is  entitled  to  a  resulting  trust.  Now, 
as  it  will  be  less  expensive  to  the  parties  to 
have  this  point  decided  at  once,  and  as  my 
opinion  is  very  strong  on  the  subject,  I  will 
not  reserve  it  for  further  proceedings, 
seeing  that  I  may  as  well  dispose  of  it  on 
demurrer.  My  opinion  is,  that  he  took  no 
resulting  trust,  but  that  there  waa  a  vested 
interest  in  the  son ;  and  there  being  a  vested 
interest  in  the  son,  his  personal  represen- 
tatives must  be  before  the  Court,  in  order 
to  enable  the  Court  to  make  a  decree  upon 
the  subject-matter  in  dispute.  Therefore, 
it  is  not  a  mere  formal,  but  a  substantial 
objection :  for  although  the  son,  as  alleged 
by  the  bill,  died  unmarried,  yet  we  are  not 
to  take  it  for  granted  that  it  was  utterly 
impossible  that  he  might  not  have  con- 
tracted such  debts  as  his  personal  repre- 
sentatives will  be  under  an  obligation  to 
pay ;  thereibre  the  personal  representatives 
undoubtedly  will  not  be  bound;  neither 
will  the  creditors  of  the  son  be  bound,  by 
proceedii^s  affeeting  them,  taken  when 
they  are  .not  present.  It  is  not,  then,  a 
naere  form,  but  it  is  a  substantial  objection, 
as  the  decree,  whichever  way  it  may  be^ 
may  afterwards  be  opened,  and  set  aside 
by  the  personal  representatives  of  this 
young  man  taking  out  administration.  It 
appears  to  me,  therefore,  that  in  this  case 
the  want  of  parties  is  good  ground  for  de- 
murrer. 

With  respect  to  the  construction  of  the 


deed,  it  is  qiiite  clear  that  the  assignment 
was  made  for  the  benefit  of  the  son  during 
his  minority,  and  that  the  legal  estate  was 
to  be  transferred  to  him  when  he  became 
of  age.  There  is  this  differenoe  to  be  ob- 
served in  the  construction  of  similar  words 
in  the  case  of  a  deed  and  in  that  of  a  will, 
that  they  ought  to  be  construed,  in  the  case 
of  a  deed,  more  strongly  against  the  grantor. 
This  is  a  general  rule.  In  the  case  of  a 
will,  there  is  always  some  party  who  takes 
as  heir-at-law ;  and  there  ought  not,  there- 
fore, to  be  so  rigorous  a  construction  put 
upon  the  words  of  the  instrument.  In  the 
case  of  a  deed,  supposing  the  words  to 
admit  of  two  constructions,  they  must  be 
taken  in  the  strongest  sense  against  the 
grantor,  except  where  the  grant  is  made 
by  the  Crown.  In  this  case,  evidently,  the 
grantor  had  a  mind  to  make  a  provision  for 
bis  son,  but  he  did  not  like  to  give  him  an 
absolute  controul,  the  legal  possession  or 
title,  before  he  came  of  age ;  he  therefore 
made  an  assignment  to  a  trustee,  to  apply 
the  rents  and  profits  to  the  use  and  benefit 
of  his  son,  until  he  should  attain  the  age  of 
twenty-one ;  and  then  they  were  to  convey 
to  the  son  the  legal  estate.  Supposing 
that  the  trustee  made  no  conveyance  of 
the  legal  estate,  and  that  he  remained 
trustee  for  the  son,  as  such  he  would  be 
liable  to  apply  the  whole  of  the  rents  and 
profits  to  the  use  of  the  son  until  the  con- 
veyance was  made,  though  he  might  not 
ask  for  it  till  he  was  forty  years  of  age. 
The  only  construction  which  can  be  put  on 
the  deed,  shews  that  the  object  was  to  give 
the  trustee  the  absolute  controul  of  the 
property,  for  the  benefit  of  the  son,  till  he 
came  of  age,  but  still  it  vested  in  the  sob 
immediately.  If  he  had  married,  and  had 
had  children,  it  is  quite  clear  that  the  pro- 
perty in  question  would  have  gone  to  his 
children;  the  trustee  of  the  son  would 
hold  the  property  for  the  benefit  of  the 
children;  and  that  being  my  opinion^  it 
follows,  that  the  personal  representatives 
of  the  son  ought  to  have  appeared,  and 
been  made  parties  to  the  bill.  It  may  be 
true,  that  the  insolvent  himself  jf  entitled 
as  the  personal  represenutive,  ai|d  that  he 
will,  in  effect,  have  the  same  beneficial 
interest  when  administration  is  t^ken  out; 
and,  though  it  follows  that  the  plaintiff  will 
probably  obtain  the  same  ben0fit»  yet  he* 
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or  some  one  else,  must  be  clothed  with  this 
character. 

The  demarrer,  therefore,  must  be  allow- 
ed, with  the  usual  costs,  with  liberty  to  the 
plaintiff  to  re-amend  his  bill  by  adding 
parties. 

Ordered  accordingly. 


.} 


BROWNING  0.  SLOMAN. 


C.B. 
Jan.  90,  1837 

Practice, — Re-swearing  Answer — Acci' 
denial  Omission  of  a  Skin  inkling  Answer — 
CosU. 

The  defendant  read  and  signed  his  answer^ 

consisting  of  fifteen  skins,  on  the  last  day  for 

putting  it  in;  hut  only  fourteen  skins  were 

filed  and  sworn  to,  the  eleventh  being  omitted 

by  mistake. 

Leave  was  given  to  take  the  answer  off 
the  file  for  the  purpose  of  rectifying  the  mis' 
take,  the  defendant  being  ordered  to  re^swear 
it  immediately. 

The  plaintiff,  on  the  19th  of  January 
last,  filed  his  bill,  praying  for  an  injunc- 
tion. The  defendant  pat  in  his  answer  on 
the  last  day  for  so  doing — viz.  the  ft7th  of 
January.  The  answer,  which  the  defendant 
had  read  and  signed,  consisted  of  fifteen 
skins  of  parchment;  but  the  answer,  as 
sworn  and  filed,  contained  only  fourteen 
skins  ;  one  of  the  skins,  the  eleventh,  hav- 
ing been  omitted. 

This  was  a  motion,  on  the  pairt  of  the 
defendant,  for  leave  to  correct  the  omis- 
sion, by  taking  the  answer  off  the  file,  and 
re-swearing  the  whole.  Afker  notice  of 
motion,  the  plaintiff  filed  exceptions  to  the 
answer,  in  which  he  referred  to  this  omis- 
sion. 

Affidavits,  in  support  of  the  motion, 
were  put  in  by  the  defendant,  which  stated, 
that  this  omission  was  wholly  accidental ; 
that  the  mistake  had  not  been  discovered 
until  the  answer  had  been  filed  in  its  pre- 
sent imperfect  state ;  and  that  the  omitted 
skin  had  undergone  no  alteration  whatever 
since  it  had  been  signed,  together  with  the 
other  skins,  by  the  defendant. 

Mr,  James  Bacon,  in  support  of  the 
motion,  stated,  that  the  plaintiflTs  excep- 
tions were  filed  afier  he  had  notice  of  the 
defendant's  intention  to  make  this  appli* 


cation.     He  cited  the  case  of  Lord  Mun^ 
caster  v.  Braithwaite  (1). 

Mr,  Simpkinson,  and  Mr,  K,  Parker, 
opposed  the  motion,  and  ^submitted  that 
the  injunction  ought  to  issue  for  want  of 
an  answer:  at  all  events,  the  plaintiff  was 
entitled  to  the  costs  of  his  exceptions. 

Lord  Abinoer,  C.B. — If  this  application 
were  of  such  a  nature  as  to  lay  down  a  pre- 
cedent for  introducing  a  relaxation  of  the 
practice  of  the  Court,  I  should  think  it  a 
very  dangerous  precedent  indeed.  But  this 
is  not  an  application  for  leave  to  amend  the 
answer,  by  reason  of  omitting  a  passage 
in  the  draft — ^that  would  be,  undoubtedly, 
an  application  of  a  very  dangerous  kind.  I 
consider  this  case  as  standing  on  its  own 
peculiar  grounds.  The  answer  was  pre- 
pared, and  transcribed  on  parchment,  but 
it  has  been  filed  in  an  imperfect  state, 
through  the  omission,  by  mistake,  of  in- 
serting one  of  the  skins  of  parchment  in 
its  proper  place.  There  is  no  imputation 
against  the  veracity  of  the  statement  that 
such  a  mistake  has  taken  place.  If  I  could 
see  that  any  prejudice  could  arise  to  the 
plaintiff  from  the  mistake  of  the  defendant, 
I  would  not  allow  it  to  be  corrected,  with- 
out relieving  him  from  that  prejudice :  as, 
for  example,  if  the  plaintiff  had. filed  his 
exceptions  to  the  answer,  or  taken  any 
other  steps  in  the  cause,  before  he  had  .no- 
tice of  this  application,  he  ought  at  least  to 
have  the  costs  of  his  exceptions,  or  oilier 
relief;  but  it  appears  by  the  facts  as  stated, 
that  the  defendant  had  done  nothing  tillafber 
full  notice  of  the  mistake,  and  the  intention 
of  the  plaintiff  to  apply  to  correct  it.  The 
plaintiff  ought  to  have  considered  that  it 
was  his  duty  not  to  put  either  party  to 
expense,  until  he-  saw  whether  the  Coort 
would  correct  the  mistake,  or  refuse  the 
application. 

I  think,  therefore,  under  the  circum- 
stances, that  the  defendant  ought  to  be  at 
liberty  to  take  his  answer  off  die  file,  and 
re-swear  it,  including  the  eleventh  skin; 
but  it  must  be  done  immediately,  paying 
the  plaintiff's  costs  of  opposing  this  motion, 
but  not  of  the  exoeptions. 

Order  acemrdkkgly. 

(1)  1  Yoa.38f. 
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July  6;  Dec.  12,  >   webb  v,  luoar. 
1836.  3 

TUkes — Ltiuefor  Lives— Renewal — Nth 
iice, 

A  Utuefw  lives  of  a  'parsonage  and  rec^ 
lorud  tithes  was  devised  by  a  testator ,  who 
died  in  1752,  to  A^  his  executors^  adminis" 
tratorSf  or  assigns,  on  eonditum  that  A,  his 
exeeutorSf  4*^.,  owners  or  occupiers  of  the 
said  tithes  and  parsonage^  shouldf  at  ail 
times  after  his  deceascy  mscharge  a  certain 
farm  in  fee%  devised  hy  the  testator  to  Bt 
from  all  tithes  which  should  be  payable  out  of 
the  same  to  the  said  owner  or  occupier  of  the 
parsonage  and  tithes,  A.  devised  his  interest 
m  the  lease  to  his  four  sons,  who  from  time 
to  time  obtained  renewals,  and,  in  1782,  the 
existing  lease  was  assigned  for  a  valuable 
consideration  to  C,  whobequeathed  the  tithes 
to  the  plaintiff:  and  the  plaint^  took  a 
renewal  of  the  lease  tn  1 8 1 7 .  No  tithes  were 
collected  from  the  estate  between  1752  and 
IS17:— Held,  that  the  plaintiff  could  not 
sustain  a  bill  for  tithes  against  the  owner  of 
the  farm,  as  he  must  be  considered  as  a  pur* 
chaser  with  notice  of  the  trusts  in  the  origi* 
nal  wUL — Held,  also,  that  the  owner  of  the 
farm  was  not  bound  to  contribute  to  the  re* 
\l  fines. 


Tlie  Archdeacon  of  Colchester,  some 
time  preTiOtts  to  the  year  1796,  granted  a 
lease  for  three  lives  of  the  parsonage  and 
rectorial  tkhea  of  Ardleigh,  in  the  county 
of  Etsex,  to  one  Lee  Warley,  who,  in  1786, 
sdld  it  to  William  Lngar,  at  that  time 
owner  in  fee  of  a  farm  at  Ardleigh,  called 
Badley  Hall  Farm.  The  purchase  was 
made  in  ^e  name  of  his  hrother,  James 
Lugar,  to  whom  the  lease  was  duly  as* 
signed,  in  trust  for  William  Lugar.  James 
liUgar  soon  af^rwards  executed  a  decla- 
ration of  trust,  to  the  eflfect  that  the  lease 
was  purchased  with  the  proper  monies  of 
William  Lugar,  and  that  he,  James  Lugar, 
held  it  only  as  trustee  for  his  brother; 

There  was  no  covenant  for  renewal  con^ 
>€tfined  in  the  original  lease  to  Lee  Warley, 
but  the  assignment  to  William  Lugar  was 
of  all  the  estate  and  interest  of  Lee  Warley 
in  the  parsonage  and  tithes,  with  benefit  of 
renewal  of  the  lease,  &c. 

William  Lugar  being  seised  of  the  Bad- 
New  Series,  VI.— £xoheo.  in  Eo. 


ley  KM  Farm,  and  possessed  of  the  be- 
fore-mentioned lease,  devised  the  Badley 
Hall  Farm  in  moieties  to  his  two  nephews 
in  tail  male,  and  he  gave  and  devised  all 
his  estates,  rights,  and  interest  in  and  to 
the  parsonage  of  Ardleigh  aforesaid,  with 
the  houses,  bams,  stables,  lands,  tithes, 
perquisites,  privileges,  and  appurtenances 
to  the  same  belonging,  unto  his  brother, 
James  Lugar,  his  executors,  administra- 
tors, and  assigns,  but  upon  this  condition, 
nevertheless,  that  his  said  brother,  James 
Lugar,  his  executors,  administrators,  and 
assigns,  owners  or  occupiers  of  the  said 
parsonage,  tithes,  and  premises,  should,  at 
all  times  after  his  decease,  free  and  dis« 
charge  all  and  every  his  farm  and  lands 
called  Badley  Hall,  of  and  from  alVmanner 
of  tithes  and  portions  of  tithe  which  should 
arise  and  be  payable  out  of  the  same  to 
the  said  owner  or  occupier  of  the  parson- 
age and  tithes  of  Ardleigh  aforesaid. 

William  Lugar  died  in  1752,  and  James 
Lugar  in  1755,  leaving  his  interest  in  the 
lease  to  his  four  sons,  who  from  time  to 
time  obtained  renewals  of  the  lease,  the 
particulars  of  which  are  stated  in  the  judg* 
ment ;  and  it  appeared  from  the  recitals  in 
the  renewed  leases,  that  they  were  exe* 
cuted  in  consideration  of  the  surrender  of 
the  old  leases. 

The  parties  entitled  to  the  lease  under 
the  will  of  James  Lugar,  in  1782,  assigned 
it  for  a  valuable  consideration  to  Abraham 
Newman,  who  thereupon  held  it,  as  to 
three-fourths,  for  his  own  benefit,  and  as 
to  the  remaining  one-fourth  in  trust  for 
one  Marshall  Lugar. 

The  plaintiff  filed  the  present  bill,  claim- 
ing title  under  tlie  will  of  Abraham  New- 
man, and  by  purchase  from  Marshall  Lugar, 
against  the  defendant,  as  the  owner  and 
occupier  of  the  Badley  Hall  Farm,  to 
recover  the  tithes  of  that  property.  The 
nature  of  the  defence  was,  that,  under  the 
will  of  William  Lugar,  the  Badley  Hall 
Farm  was  exempt  from  the  payment  of 
tithes,  and  that  the  plaintiff  must  be  con- 
sidered as  having  had  notice  of  such  ex- 
emption. A  suit  had  been  instituted  for 
these  tithes  by  Abraham  Newman  and  Mar- 
shall Lugar  in  1787,  but  it  was  abandoned, 
after  an  answer  similar  to  the  present. 

Mr.  G.  Richards  and  Mr.  J.  Russell,  for 
the  plaintiff. — ^The  testator  being  interest- 
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ed  only  in  the  then  existing  leasei  and 
having  no  right  of  renewal,  could  not  bind 
future  lessees.  To  put  a  contrary  con* 
striiction  on  the  words  of  the  will,  will 
have  the  effect  of  discharging  Badley  Hall 
Farm  for  ever  from  the  payment  of  tithes. 
The  words  of  condition  create  no  trust  for 
the  benefit  of  the  present  owner  of  the  farm, 
for  they  cannot  operate  by  estoppel  against 
the  claim  of  the  present  occupiers  of  the 
parsonage,  as  the  condition  is  merely  bind- 
ing on  the  party.  The  plaintiff  has  paid  a 
valuable  consideration  without  notice,  and 
is  entitled  to  the  favour  of  a  court  of  equity^ 
The  defence  is,  that  the  plaintiff  is  bound 
by  the  condition  upon  which  he  holds  the 
parsonage  and  tithes ;  but  as  the  bill  for 
tithes  is  Bled  by  a  party  in  his  legal  right, 
this  defence,  which  would  not  be  valid  in 
law,  cannot  be  available  in  equity. 

Mr,  Simpkinson  and  Mr,  Lavattt  for  the 
defendant. — It  cannot  be  denied  that,  un- 
der the  first  lease,  James  Lugar,  and  those 
deriving  through  him,  were  bound  to  dis- 
charge the  farm  from  the  payment  of  tithes. 
On  a  renewal  of  that  lease,  the  trusts,  for 
the  benefit'  of  all  parties  interested,  were 
also'  renewed ;  and  that  tenant  right  of 
renewal  is  a  subject  for  the  interference  of 
a  court  of  equity,  which,  in  many  cases, 
has  declared  a  patty  taking  a  renewal  for 
his  own  benefit  a  trustee  for  the  persons 
taking  a  beneficial  interest  in  the  original 
lease — Palmer  y.  Young  (I),  Keech  v.  Sand-' 
ford{2\  Bluetts  v.  Milleti{S).  Feather- 
itonhaugh  V.  Fenvnck{^),  Even  a  fresh 
lease,  at  the  expiration  of  a  former  one» 
has  been  affected  by  the  trust,  as  appears 
hy  Chnffin  v.  Griffin  (5),  Fitzgerald  v.  Faw 
canhridge{6\  Moody  v.  Maldtews(J\  Max* 
well  V.  Ashe  (8).  All  the  equities  origi- 
nally attached  to  the  legal  estate,  will 
iiflect  it  in  the  hands  of  the  plaintiff,  unless 
he  can  prove  himself  a  purchaser  without 
notice.  The  leases  from  1777  to  1817, 
are  all  renewals^^  granted  on  the  surrender 
of  the^ former  leases.  Besides,  thejvill  of 
James  Lugar  is  recited  in  the  renewal 

(l)'l  Veni.S76. 

(2)iS€l  Ca.  Cf].  61  ;  0.  c.  f  Eq.  Cn.  AU  741. 

(5y  7  Bro.  P.C.  S€7, 

(4)  17  Vm.  S98. 

(5)  1  Sch.  &  EeC  352. 
<6)  Fiitgib.  S07. 

<7)  7  Vet.  174. 

ifi)  7  Vet.  t84,  cited. 


granted  to  Newman,  which  alone  it  a  ttroiig 
circumstance  to  prove  notice.  In  addition 
to  this,  is  the  fact  of  the  abandonment  of 
the  suit  in  1787. 

Mr,  Richards,  in  reply. — ^The  cases  of 
Fitzgerald  v.  Fauconbrtdgef  uadMontfordv, 
Cadogan  (9)  decide, '  that  a  bare  trustee 
under  a  deed  is  compellable  to  renew  for 
the  benefit  of  the  cestui  que  trust;  but 
those  cases  differ  widely  from  the  preaeBt» 
for,  under  this  will,  it  was  not  obligatory 
on  James  Lugar  to  renew  the  lease.  He 
entered  into  no  covenant  to  that  eflfoci, 
and  consequently  there  could  be  no  breaek 
of  trust  in  those  who  claimed  under  him, 
if  they  neglected  so  to  do — Cope/  v.  Wood 
(10).  With  regard  to  notice,  the  Court 
will  not  presume  notice  against  a  legal 
claim.  Upon  the  purchase  by  Abrabam 
Newman  it  was  unnecessary  to  see  the 
trusts  of  William  Lugar's  will,  and  as 
James  Lugar's  will  does  not  refer  to  that 
of  William,  it  cannot  be  inferred  that  the 
plaintiff  had  notice  of  William's  wilh 

Dec.  12. — Alderson,  B. — This  case  has 
been  brought  before  the  Ck>urt  on  admis- 
sions; the  question  being,  whether  the 
plaintiff  is  entitled  to  the  tithes  of  the  de* 
fendant's  farm,  called  Badley  Hall.  The 
defendant  sets  up  as  a  defence,  that  the 
plaintiff  is  not  entitled  to  maintain  the 
present  bill,  inasmuch  as  he  roust  be  con- 
sidered in  equity  as  the  trustee  for  the 
defendant  of  the  tithes  of  this  farm.  It 
appears  that  William  Lugar,  in  17  5%^  was 
seised  in  fee  of  the  farm  m  questkNi,  and 
entitled  as  cestui  que  trust  (James  Lugar 
being  his  trustee)  to  the  interest  in  a  lease 
for  three  lives  of  the  tithes  of  the  parish 
of  Ardleigh,  in  which  the  fiirm  was  situate, 
under  the  Archdeacon  of  Colchester.  He 
made  his  will  in  1752,  devising  the  fiirm 
in  moieties  to  different  persons^  and  be* 
queathing  all  his  rights  and  interests  in 
the  parsonage  and  tithes  to  James  Lugar, 
his  trustee,  on  condition  that  James  I^igar, 
his  executors,  administrators,  andl  awigtts, 
owners  or  occupiers  thereof,  should,  at  all 
times,  afler  his  decease,  free  the  farm  from 
all  tithes. 

The  defendant,  it  appears,  has,  by  se- 

(9)  17  Vet.  485. 

(10)  4  Rims.  500;  t.  e/S  Ltw  J.  R«p.ChMO.  91. 
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vetal  mesne  conveyaooesy  which  it  is  not 
necesssry  to  'state,  become  entitled,  through 
the  devisees  under  William  Lugar*s  will,  to 
the  Badley  Hall  Farm. 

James  Lugar,  to  whom  the  lease  of 
tithes,  subject  to  the  above  conditi<m,  was 
bequeathed,  died  in  17 55^  leaving  this 
property  to  his  four  sons,  James,  William, 
Francis,  and  Philip.  In  July  1755,  a  new 
lease  was  obtained  by  the  four  sons,  and, 
one  life  having  droppied,  Philip  Lugar's 
Kfe  was  added  to  those  of  1?reeman  and 
Bradatreet,  who  were  two  of  the  original 
nominees*  In  July  1761,  a  new  lease  was 
granted  to  Francis  Lugar  (one  of  the  four 
aons),  for  the  lives  of  Bradstreet,  Philip 
Lugar,  and  James  Lugar.  In  October 
]  777,  a  new  lease  was  granted  to  William 
Lugar,*  Philip  Lugar,  Marshall  Lugar,  and 
William  Harman,  for  three  lives,  namely, 
Philip  Lugar,  John  Eyre,  and  Frederick 
Evre.  It  would  appear,  therefore,  that 
all  the  lives  upon  which  the  estate  de- 
pended, when  the  testator  died,  had  ex- 
pired at  some  period  between  1761  and 
1777. 

Aflerwards,  Abraham  Newman  having 

Surchased  three-fourths  of  this  lease  in 
lay  1782,  the  whole  was  assigned  to  him 
(in  trust,  however,  as  to  one-fourth,  for 
Marshall  Lugar);  and  having  done  this, 
he  let  the  whole  to  Marshall  Lugar,  as 
tenant  thereof.  Soon  after  this  a  suit  was 
commenced  by  Marshall  Lugar  and  Abra- 
ham Newman  against  Ann  Lugar,  the  oc- 
cupier of  Badley  Hall  Farm,  for  the  reco- 
very of  the  tithes  thereof;  but  after  answer 
put  in,  stating  the  above  facts,  the  suit 
was  abandoned.  In  the  year  1799,  Abra- 
ham Newman  died,  bequeathing  all  his  in- 
terest (three-fourths)  in  these  tithes  to  the 
plaintiflT,  who,  in  1817,  having  purchased  of 
Marshall  Lugar  the  remaining  6ne*fourth 
part,  became  entitled  to  the  whole;  and 
being  so  entitled,  obtained  a  renewal  of 
the  Tease  from  Dr.  Jefferson,  Archdeacon 
of  Coldiester,  in  December  1817.  That 
lease  is  now  in  force. 

Now,  the  first  question  is,  what  is  the 
true  construction  to  be  put  on  William 
Lugar's  will  ?  Is  it  to  be  considered  as  a 
bequest  on  condition  that  the  estate  should 
be  free  from  tithes  during  the  continuance 
of  the  lease  for  the  lives  then  in  being,  or  is 
it  to  be  taken  in  a  larger  sense?  The  con- 


dition  is,  that  his  executors,  administrators, 
and  assigns  shall  at  all  times  free  the  estate. 
These  words  are  general,  and  not  qualiBed 
as  to  time ;  and  when  we  consider  the 
nature  of  this  property,  and  the  customary 
mode  of  renewing  on  the  falling  in  of  each 
life,  I  cannot  entertain  any  doubt  that  the 
intention  of  the  testator  was,  that  so  long 
as  these  tithes  should  belong  to  James 
Lugar,  and  those  claiming  under  him,  so 
long  Badley  Hall  should  be  free  and  dis- 
charged of  tithes;  and  that  if  he  or  they 
ass^fned  the  lease,  they  should  do  so,  sub- 
ject to  the  same  condition.  This  then  gave 
the  proprietors  of  Badley  Hall  an  exempt 
tion  from  tithes  during  Uie  continuance  of 
the  lease,  and  a  special  interest  in  the 
renewal  of  it. 

Now,  according  to  a  class  of  casesr  be- 
ginning with  Rane  v.  Chichester  (11%  it  is 
hid  down,  that  when  a  lease  of  this  sort  is 
renewed,  it  is  to  be  considered  as  a  con- 
tinuation of  the  old  lease,  and  all  who  had 
a  special  interest  in  the  old  lease  take  the 
same  special  interest  in  that  which  is  re- 
newed. It  is  clear,  therefore,  that  if  the 
JlaintifF  was  a  volunteer  claiming  under 
ames  Lugar,  he  could  not  maintain  the 
present  suit ;  and  according  to  the  cases  of 
Maxwell  V.  Ashe  and  Moody  v.  Matthews^ 
the  defendant  is  not  even  bound  to  contri- 
bute towards  the  renewal  of  fines.  In- 
deed, I  think  that,  independently  of  those 
authorities,  the  principle  alone  ought  to 
have  led  me  to  that  conclusion,  for  if  a 
beneficial  interest  is  given  and  accepted 
on  the  condition  of  an  exemption  at  all 
times  from  tithes  being  conferred  on  this 
estate,  why  should  I  add  a  restriction  on 
that  condition  not  mentioned  by  the  tes- 
tator, •  of  a  contribution  to  future  fines  ? 
If  this  condition,  taken  simpliciteTf  made 
the  bequest  not  advantageous,  James  Lugar 
might  have  repudiated  it  altogether. 

But  then  it  is  said,  that  the  present 
plaintiff  is  a  purchaser  for  valuable  con- 
sideration, and  without  notice.  No  doubt 
he  is  a  purchaser  for  valuable  considera- 
tion, and  he  is  himself  the  purchaser  for 
value  of  the  remainder.  But  here,  no 
tithes  were  ever  collected  from  this  estate, 
either  between  1752  and  \7S2,  or  between 
1782  and  the  present  time.     It  seems  ta 

(11)  1  Bro.C.C.  198»D. 
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me  that  that  fact  alone  ought  to  have  put 
the  parties  on  making  inquiries,  indepen- 
dently of  the  recitals  in  the  deeds,  which 
are  also  strong  evidence  on  this  subject* 
I  think,  therefore,  that  the  parties  here 
must  be  considered  as  purchasers  with 
notice. 

It  is  not  necessary  to  determine  what 
would  have  been  the  result  in  case  I  had 
come  to  a  different  conclusion  as  to  the 
fact  of  notice.  It  is  quite  suflBdent  that 
these  parties  stand  in  the  same  situation  as 
parties  claiming  as  volunteers  under  James 
Lugiur  would  have  done.  I  think,  there- 
fore,  that  the  same  result  must  foUow,  as 
was  the  case  when  the  suit  was  instituted 
by  Abraham  Newman  and  Marshall  Lugar, 
and  that  this  bill  must  be  dismissed  with 


costs* 


Decree  accordingbf. 


Aldsrson,  B.  "^ 
Nov.  8;  Dec.  12,  >  oksoort  o.  o&xeoaT. 
18d6.     3 

Devise — Executors  and  Trustees — Lsa- 
Wity  to  Residuary  Legatee, 

A  testator  devised  real  estates  to  his  three 
executorSi  tmon  trust,  to  sell  and  apply  the 
produce  of  the  sale  as  part  of  his  personalty  ; 
he  also  gave  to  his  son^  who  was  one  of  the 
executor  St  an  option  to  purchase  the  estate  at 
a  certain  price.  The  son  elected  to  purchase^ 
and  the  estate  was  conveyed  to  him  by  the  two 
other  executorSf  who  joined  in  a  receipt  for 
the  purchase^money,  which  in  fact  was  never 
paid: — Held^  on  the  bankruptcy  oftlus  son^ 
that  the  two  executors  were  answerable  for 
the  deficiency  to  the  residuary  legatee* 

James  Gregory,  the  elder,  by  his  will, 
afler  directing  payment  of  his  just  debts, 
gave,  devised,  and  bequeathed  unto  his 
nephew  John  Gregory,  his  son  James  Gre- 
gory, and  his  son-in-law  James  PoUit,  all 
those  his  two  closes  or  parcels  of  land  called 
the  Checkers,  otherwise  Pilkington  Fields, 
then  in  his  own  occupation,  and  also  all 
and  singular  his  stock,  utensils  in  trade, 
household  goods  and  furniture,  and  other 
personal  estate  and  effects  whatsoever 
and  wheresoever,  to  hold  the  same  unto 
the  said  John  Gregory,  James  Gregory 


the  son,  and  James  PoUit,  their  beiffs, 
executors,  &c,  upon  trust,  tliat  they,  or 
the  survivors  or  survivor  of  them,  or  the 
heirs,  executors,  &c.  of  such  survivor, 
should  absolutely  sell  and  dispose  of  the 
said  two  fields,  stock,  and  other  efleets, 
and  premises,  vxA  by  and  out  of  the  pro- 
ceeds of  the  sales  pay,  or  retain  tohk  said 
son  James  Gregory,  and  to  hb  daugbter 
Ann,  the  wife  of  the  said  James  PoUit, 
1,000/.  a  piece,  which  he  gave  and  be- 
queathed to  them  accordingly.  And  after 
payment  of  these  legacies,  the  testator  be- 
queathed all  the  residue  of  the  money  to 
arise  from  the  sales  aforesaid,  and  of  all  his 
estate  and  effects  whatsoever,  unto  his  said 
son  and  daughter,  and  unto  his  grandson 
James,  the  son  of  his  late  brother  John 
Gregory,  their  respective  executors,  ad- 
ministrators, and  assigns,  to  be  equally 
divided  amongst  diem,  share  and  ahare 
alike,  as  tenants  in  common.  The  teatatmr 
then  provided,  that  in  case  his  said  grand- 
son should  die  under  twenty^one  without 
leaving  issue,  then  his  share  of  the  residue 
should  go  to  the  other  residuary  l^alees. 
Provided  also,  and  it  was  the  testator's 
express  will,  mind,  and  direction,  that  in 
the  sale  of  the  said  two  closes,  his  said  aon 
James  Gregory,hi8  heirs  andassigns,  should 
have  the  option  of  taking  the  same  at  the 
price  or  sum  of  700/.,  and  no  more,  if  they 
should  think  proper.  And  the  testator 
appointed  the  said  John  Gr^rory,  James 
Gregory  (the  son),  and  James  Pollit,  to  be 
his  executors. 

The  testator  died  in  December  1804, 
without  revoking  his  will,  leaving  the  seve- 
ral parties  named  in  it  surviving  him.  The 
three  executors  proved  the  will,  bat  the 
entire  management  of  the  testator's  pro- 
perty was  left  to  James  Gregory,  (the  son,) 
who,  immediately  upon  the  testator's  death, 
took  possession  of  the  personal  estate,  and 
received  the  rents  and  profits  of  the  real 
estate,  and  paid  the  testator's  debts.  He 
likewise  elected  to  ]>urchase  the  two  doses, 
upon  the  terms  mentioned  in  the  testator's 
wDl ;  and,  accordingly,  that  property  was 
conveyed  to  him  by  indentures  of  lease  and 
release,  dated  in  January  1808»  which  were 
executed  by  John  Gregory  and  PolHt. 
That  conveyance  was  expressed  to  be  made 
in  consideration  of  700/.  paid  by  James 
Gregory  the  son,  and  a  receipt  for  the  pur* 
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elitfle*iiiobey  was  iiidorsed  on  the  deed,  and 
signed  by  John  Gregory  and  PoUit. 

In  1816,  James  Gregory  (the  son)  be- 
came a  bankrupt,  never  having  paid  any 
part  of  the  purchase^money. 

The  bill  was  filed  by  James  Gregory,  the 
grandson,  against  the  executors  and  the 
aaaignees  of  James  Gregory  the  son,  pray- 
ing a  general  account  of  the  testator's  es- 
tate, and,  if  necessary,  that  the  defendants, 
John  Gregory  and  Pollit,  might  be  per- 
sonally  charged  with  the  said  sum  of  700/. 
and  interest  thereon. 

The  defendants,  John  Gregory  and  Pol- 
lit,  by  their  answers  admitted  that  they 
had  executed  a  deed,  which  they  believed 
to  be  a  conveyance  of  the  closes  in  question 
to  James  Grregory  the  son,  and  tluit  they 
had  joined  in  a  receipt  for  the  purchase- 
money  ;  but  they  said,  that  they  had  done 
this  merely  for  conformity  as  trustees,  and 
that  they  had  never  interfered  with,  or  re- 
ceived any  part  of  the  testator's  estate. 

The  question  was,  whetlier,  under  these 
circumstances,  they  were  to  be  made  an- 
swerable for  the  non-payment  of  the  pur- 
chase-money by  James  Gregory  the  youn- 
ger. 

Mr.  James  Rmtell  appeared  for  the 
plaintiff. 

Mr.  Koe  and  Mr.  S.  GvrdleHone^  for  the 
defendants. 

Dec.  12, 18d6. — Alderson,  B. — In  this 
'case,  the  only  question  is,  whether  I  should 
direct  in  my  decree,  that  John  Gregory  and 
James  Pollit,  the  trustees  under  the  will  of 
James  Gregory  the  elder,  should  be  charged 
with  the  sum  of  700/.  and  interest,  which, 
it  is  contended,  they  ought  to  have  receiv- 
ed from  James  Gregory,  the  son,  their 
co-trustee ;  and  whether  I  should  further 
direct  an  inquiry,  as  to  what  other  sums 
have  been  lost  to  the  estate  by  their  wilful 
defiiult.  These  parties  were  two  of  the 
three  executors  under  the  will  of  James 
Gh'egory  the  elder.  That  will  gave  an  op- 
tion to  James  Gregory  the  son,  the  third 
executor,  to  purchase  for  the  sum  of  700/. 
certain  closes  called  the  Checkers,  other- 
wise Pilkington  Fields,  which  had  been 
devised  to  the  executors,  in  trust,  to  be 
sold  lor  the  general  purposes  of  the  will. 
James  Gregory,  the  son,  availed  himself  of 
this  option,  and  a  conveyance  was  ac- 


cordingly, in  January  1808,  executed  by 
John  Gregory  and  Jamas  Pollit  to  James 
Gregory  Uie  son,  of  the  lands  in  question ; 
and  on  the  back  of  the  conveyance  they 
boi^  signed  a  receipt  for  the  purchase- 
money.  Now,  in  point  of  fact,  neither  of 
the  executors  received  the  money,  but  it 
remained  unpaid  by  James  Gregory  the 
younger,  who  became  a  bankrupt  in  1816. 

It  is  contended,  in  this  case,  that  the 
parties  are  trustees,  not  executors,  and  that 
the  rule  as  to  their  liability  stands  on  dif- 
ferent grotinds  from  that  of  executors.  In 
the  case  of  executors,  if  they  join  in  the 
receipt  of  money,  which  may  be  lawfully 
received  by  each,  the  better  opinion  is,  that 
they  are  all  liable,  seeing  that  the  receipt 
must  in  that  case  be  reasonably  taken  to* 
amount  to  an  admission  by  each,  of  his 
having  an  actual  controul  over  the  money 
received.  It  is  not  worth  while  to  canvas 
the  law  on  this  subject  minutelv,  or  to  dis- 
cuss the  exceptions,  some  of  which  may  be 
found  in  the  books,  to  the  above  rule.  But 
the  case  of  trustees  who  join  in  receiving 
for  conformity  is  different.  There,  those 
only  are  chargeable  by  whom  the  money 
is  actually  received.  But  both  executors 
and  trustees  are  liable  for  breaches  of  trust, 
or  for  gross  neglect.  The  principles  are 
justly  stated  by  Lord  Thurlow  in  Sadkr  v. 
Hobhs  (1),  and  by  Lord  Eldon  in  Brice  v. 
Stokes  (2). 

Now,  here,  James  Gregory  the  son 
could  only  lawfully  possess  himself  of  the 
estate,  by  availing  himself  of  the  condi- 
tional option  of  the  will.  It  was  the  duty 
of  the  others,  whether  co-executors  or  co- 
trustees, to  see  that  that  condition  was 
performed  by  him.  Without  that,  they 
ought  not  to  have  conveyed  at  all.  Hav- 
ing conveyed,  and  having  affirmed  by  sign- 
ing the  receipt  that  they  had  performed 
their  duty  in  that  respect,  I  think  they 
must  be  taken  to  have  received  the  money, 
and  that  it  does  not  lie  in  their  mouths  to 
say,  that  they  have  committed  a  breach  of 
duty,  in  leaving  the  money  in  the  hands  of 
their  co-trustee,  the  purchaser  of  the  estate. 

Lord  Redesdale  in  Joy  v.  Campbell  (8), 
speaking  of  the  case  of  executors,  lays  it 
down,  that  the  true  question  is,  whether 

(I)  2Bro.  C.C.  114. 
(<)  11  Ve».  S«4. 
^      (S)  1  Scb.&  Uf.  541. 
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the  receipt  purports  that  the  money  was 
under  the  controul  of  both  executors ;  and 
if  8o,  the  one  who  did  not  receive  it,  is  still 
responsible  as  if  he  had.  That  principle 
is  idso  applicable  to  this  case.  Here,  the 
receipt  purports  that  the  money,  as  it  ought 
to  be,  was  under  the  controul  of  two  of  the 
executors,  John  Gregory  and  James  PoUit ; 
and,  therefore,  makes  them  responsible. 
If,  indeed,  one  of  them  only  had  received 
the  money,  the  case  would  have  been  dif- 
ferent as  to  the  other  who  had  not  received 
it.  But,  here,  neither  of  them  havincr  re- 
ceived it,  I  am  of  opinion,  that  both  have 
been  guilty  of  a  breach  of  duty,  and  that 
both  are  liable  to  make  good  the  loss  aris- 
ing therefrom.  I  propose,  therefore,  to 
add  to  my  decree  a  direction  to  the  Master 
to  inquire  whether  these  things  are  so,  and 
if  he  finds  the  facts  as  above  suggested,  to 
charge  these  parties  with  the  receipt  of 
700/.,  and  with  interest  at  41.  per  cent.  But 
I  do  not  think  it  necessary  to  direct  him 
to  charge  them  with  any  other  sums  beyond 
those  which  they  may  actually  have  re- 
ceived. 

Decree  accordingly. 


I 


Aldbrson,  B. 
Dec.  20  &  21, 

18S6.  >    BARKER  V.  GREENWOOD. 

Jan.  18, 
1857. 


Principal  and  Agent — Set-off —  Vendor 
and  Purchaser. 

If  a  principal,  being  indebted  to  his  agent, 
authorize  thai  agent  generally  to  receive 
numies  due  to  him  from  his  (the  principaVs) 
debtor,  intending  thai  he  should  thereout  pay 
himself  his  own  debt,  he  authorizes  that  agent, 
impliedly,  to  the  extent  of  thai  debt,  to  receive 
payment  in  any  way  he  may  think  JU. 

In  May  1882,  the  plaintiff,  Elizabeth 
Barker,  as  the  executrix  of  F.  H.  Barker, 
filed  her  original  bill  (which  was  aflerwards 
amended  by  order),  wherein  she  stated, 
that  some  time  between  1813  and  1818, 
Samuel  Churchill,  a  solicitor,  who,  for 
many  years,  had  generally  acted  in  the  ma- 
nagement of  the  property  of  F.  H.  Barker, 
by  his  authority,  agreed  with  the  defendant 
C,  Greenwood  for  the  sale  to  him  by  F.  H. 


Barker  of  certain  devised  alidsetded  estates 
for  die  sum  of  15,012/.  Ss.  to  be  paid  by 
C.  Greenwood  to  F.  H.  Barker  on  a  par- 
ticular day  mentioned ;  on  failure  of  doing 
which,  C.  Greenwood  stipulated  to  pay 
interest  on  the  purchase-money  at  ^we  per 
cent.,  until  the  purchase  was  corapleted, 
and  the  money  paid  to  F.  H.  Barker: 
that  G.  Greenwood,  upon  the  faith  of  the 
purchase-money  being  so  paid  to  F.  H. 
Barker,  soon  after  obtained  possessiont 
and  a  conveyance  of  the  premises,  but  had 
never  paid  or  caused  to  be  paid  to  F.  H. 
Barker  the  whole  of  the  purchaae-moBey 
or  interest,  but  the  greater  part  remained 
due  and  owing  from  C.  Greenwood  to  F.  H. 
Barker  at  the  time  of  the  death  of  F.  H. 
Barker,  and  had  not  been  since  paid  to  the 

glaintiff,  his  executrix ;  and  that  F.  H. 
barker,  from  the  time  of  the  purcfaase  to 
the  day  of  his  death,  and  the  plaintiff,  as 
his  executrix,  had  a  lien  in  equity  upon 
the  whole  of  die  purchased  hereditaments 
and  premises  for  the  greater  part  of  the 
principal  sum  of  15,012/.  Bs.,  and  interest. 
The  bill  then. prayed  that  it  might  be  de- 
clared, that  F.  H.  Barker  and  the  plaintiff^ 
as  his  executrix,  had  such  lien  for  so  mudi 
of  the  principal  and  interest  of  the  pur- 
chase-money as  was  unpaid  to  F.  H.  Barker 
at  the  time  of  his  death,  and  not  for  any 
monies  which  were  written  off  in  account 
between  the  defendant  and  Samuel  Chur- 
chill ;  the  plaintiff  submitting,  and  thereby 
offering  to  give  the  defendant  credit  for  all 
such  sums  of  money  as  were  actnalty  paid 
by  the  defendant  to  or  for  the  use  of  F.  H. 
Barker,  in  respect  of  the  purchase- money 
and  interest,  to  make  all  just  allowances 
to  the  defendant  upon  the  taking  of  the 
account ;  and  that  the  defendant  might  be 
ordered  to  pay  to  the  plaintiff,  what,  upon 
the  taking  of  the  account,  should  appear  to  be 
due  to  her  as  such  executrix,  and,  in  defiiult 
of  such  payment  by  the  defendant,  the 
amount  of  the  principal  and  interest  due  to 
the  plaintiff  as  such  executrix,  might  be 
raised  by  a  sale  or  mortgage  of  the  estates 
and  premises,  and  that,  in  the  meantime,  a 
receiver  might  be  appointed ;  and  that  the 
defendant  might  be  restrained  by  injunc- 
tion from  conveying  the  legal  estate. 

The  defendant,  by  his  answer,  denied 
that  any  part  of  the  purchase-money  or 
interest  was  due  to  F.H.  Barker  at  the 
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time  of  his  death,  and  stated,  that  at  and 
for  many  years  previous  to  the  time  of  such 
agreement  for  the  purchase  of  the  estates 
and  premises,  Samuel  Churchill  had  acted 
as  the  general  agent  and  solicitor  of  the 
defendant,  and  had  chiefly  transacted  his 
afiairs  of  business,  and  particularly  all  such 
affairs  as  had  taken  place  between  defen- 
dant and  F.  H.  Barker.    That  he  had  been 
in  the  habit  of  lending  money  to  F.  H. 
Barker,  both  individually  and  through  the 
medium  of  Churchill,  for  a  number  of  years 
previous  to  such  purchase,  and  that  at  the 
time  of  making  such  agreement  the  sum  of 
5J65L  ISs,  4^d»  was  owing  by  F.  H.  Bar- 
ker to  the  defendant,  which,  deducted  from 
the  amount  of  the  purchase-money,  left  a 
balance  of  9,S46/.  Us.  S^d.     The  defen- 
dant then  set  forth  several  payments  of 
small  sums  to  F.  H.  Barker  on  account  of 
the  purchase-money,  and  further  stated, 
that,  at  the  time  of  the  agreement,  1,100^ 
and  upv^ards  was  due  and  owing  to  the  de- 
fendant from  S.  Churchill  in   respect  of 
monies  received  by  him  on  defendant's  ac- 
count prior  to  that  period,  and  that  defen- 
dant, fuder  entering  into  such  agreement, 
paid  to  Samuel  Churchill  various  sums  of 
money  from  time  to  time,  and  also  autho- 
rized him  to  receive  other  sums  of  money 
due  to  defendant  from  various  persons, 
which,  together  with  the  balance  then  due 
from  him  to  the  defendant,  were  to  be  ap- 
plied, by  him  towards  the  completion  of  the 
purchase.     That  he  had  been  informed, 
and  believed,  that  F.  H.  Barker  was  in- 
debted to  Samuel  Churchill  in  the  sum  of 
5,500/.,  and  upwards,  in  respect  of  monies 
advuiced,  and  he  continued  to  make  such 
advances,  which,  in  March  1822,  amounted 
to  upwards  of  10,000/.     That,  in  contem- 
plation of  the  purchase,  S.  Churchill  exhi- 
bited to  F,  H.  Barker  a  statement  of  their 
accounts  up  to  Lady-day  1822,  from  which 
it  appeared,  that  a  sum  of  10,000/.  was 
then  due  to  him  frotn  F.  H.  Barker,  who 
was  fully  apprised  by  S.  Churchill  of  the 
state  of  the  accounts  both  between  himself 
and  Churchill,  and  himself  and  defendant, 
and  after  being  in  possession  of  such  know- 
ledge, he  authorized  S.  Churchill,  by  writ- 
ing, to  receive  the  balance  due  from  defen- 
dant in  respect  of  such  purchase,  and  16 
apply  the  same  towards  the  liquidation  of 
his  (F.  H.  Barker's)  debt  to  S.  Churchill, 


and  at  the  same  time  executed  the  conveyr 
ance  of  the  estates  and  premises  to  the  der 
fendant.  That  such  authority  would  ap- 
pear by  the  following  letter  from  Churchill 
to  the  defendant,  containing,  on  the  other 
half  sheet,  a  letter  of  authority  for  payment 
of  the  money  to  Churchill  from  F.  H.  Bar- 
ker, and  which  were  received  by  defendant 
about  the  latter  end  of  February  1822, 
and  were  written  from  Bath,  which  was 
then  the  place  of  residence  of  F.  H.  Bar- 
ker, and  dated  the  28th  of  February  1822, 
to  the  following  effect : — 

**  Dear  Sir, — I  have  the  satisfaction  to 
inform  you,  that  the  conveyances  to  you 
and  Mr.  Wells  are  executed  by  Mr.  Bar- 
ker, and  will  thank  you  to  inform  Mr. 
Wells  of  it.  I  have  sent  you  on  the  other 
half  sheet  Mr.  Barker's  authority  to  you  to 
settle  with  me,  which  will,  I  trust,  be  satis- 
factory to  you.  I  did  not  set  out  to  Bath 
by  a  day  or  two  as  soon  as  I  intended,  and 
by  Mr.  Barker  being  out  shall  be  kept  a 
day  or  two  longer  than  I  expected.  I  shall, 
therefore,  ride  on  from  Oxford  next  week 
to  you.  The  conveyances  are  executed, 
and,  as  far  as  regards  you  and  Mr.  Wells 
as  to  purchases,  all  is  done.  I  am  glad  to 
say  Mr.  Barker  is  well,  and  desires  to  be 
remembered  to  you  and  Mr.  Wells.  As 
interest  has  been  allowed  on  the  debt  to 
you  and  Mr.  Wells,  of  course  interest  will 
be  allowed  by  you  on  the  residue  of  the 
purchase-money,  which,  I  am  sure,  there 
will  be  no  difHculty  in  adjusting  between 
us.    I  must  stay  to-day  with  Mr.  Barker." 

The  letter,  or  audbority,  from  F.  H. 
Barker,  which  was  contained  on  the  other 
half-sheet,  was  addressed  to  the  defiendant» 
and  was  as  follows : — 

**  Dear  Sir, — I  have  executed  the  conr 
veyance  to  you  of  the  estate  at  Clapcott 
and  Wallingford,  and  the  balance  of  the 
sum  due  from  you  to  me  you  will  please 
to  pay  to  Mr.  Samuel  Churchill  on  the 
deeds  being  delivered.  The  interest  upon 
the  purchase-money  you  will  also  be  so 
good  to  settle  with  Mr.  Churchill,  and  I 
am,  dear  Sir, 

'*  Yours  sincerely, 

"  Francis  Henry  Barker." 

"  Bath,  Feb.  28, 1822." 

That  S.  Churchill,  after  this,  as  the  agent 
of  F.  H.  Barker,  balanced  the  account  be- 
tween the  defendant  and  F.  H.  Barker  up 
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to  Lady-day  182S,  and  gave  credit  in  such 
account  to  the  defendant  for  the  sum  of 
7,675/.  195.  10^.,  as  received  by  him  as 
the  agent  of  F.  H.  Barker  from  the  defen- 
dant on  account  of  the  purchase,  leaving  a 
balance  of  8,084/.  4^.  10|</.,  due  from  de- 
fendant to  F.  H.  Barker.  That  he  believed, 
at  the  time  of  striking  such  balance, 
Churchill  had  not  with  him  the  conveyances 
so  executed  by  F.  H.  Barker ;  but,  on  or 
about  the  19th  of  October  1822,  Churchill 
brought  the  title-deeds  and  writings  of  the 
estates,  &c.  to  the  defendant,  and  delivered 
them  to  him,  and  at  the  same  time  signed 
a  memorandum  of  the  settlement  of  the 
account  up  to  the  25th  of  March  1822,  at 
the  foot  of  such  account,  and  which  memo- 
randum was  as  follows: — 

"  1 822.  Oct.  1 9. 

*'  The  balance  due  from  Charles  Green- 
wood, Esq.,  is  3,084/.  4<.  \0^d,  from  the 
25  th  of  March  last.  (Signed)  Samuel  Chur- 
chill, the  agent  and  attorney  of  the  Rev. 
F.  H.  Barker."  That,  on  the  24th  of 
January  1823,  the  defendant  paid  to  Sa- 
muel Churchill,  as  the  agent  of  F.  H.  Bar- 
ker, and  on  account  of  the  purchase-money, 
the  further  sum  of  537/.  lis,  8c/.,  and  that 
thereremainedabalance  of  2,546/.  7s,  2-}</. 
and  no  more,  owing  to  F.  H.  Barker  from 
the  defendants,  and  that,  on  or  about  the 
10th  of  April  1823,  the  defendant  finally 
settled  the  account  of  the  purchase  with 
Churchill  as  the  agent  of  F.  H.  Barker, 
and  paid  the  remaining  balance  or  sum  of 
2,546/.  7s,  2^(/.,  and  the  further  sum  of 
63/.  lOs,  for  interest,  making  together  the 
sum  of  2,609/.  17^.  2d.  That  the  account 
between  the  defendant  and  F.  H.  Barker, 
respecting  the  purchase-money  was  then 
regularly  drawn  out,  balanced,  and  settled 
by  Churchill  as  F.  H.  Barker's  agent,  and 
under  his  express  authority ;  and  that  S. 
Churchill  wrote  a  memorandum  of  such 
settlement  at  the  foot  of  the  account,  and 
signed  his  name  thereto,  as  follows : 

"April  10,  1823. 

''The  account  settled  with  Mr.  Green- 
wood, and  the  whole  sum  received  by  me 
as  agent  to  Mr.  Barker. 

'*  Samuel  Churchill." 
And  the  defendant  claimed  to  be  entitled  to 
the  benefit  of  such  account  as  a  settled  ac- 
count, and  to  the  same  benefit  as  he  would 
have  been  entitled  to  in  case  he  had  pleaded 


the  same  in  bar  to  the  relief  sought  agatnst 
him  by  the  bill. 

In  February  1835,  the  defendant  Charles 
Greenwood  died,  and  a  bill  of  revivor  was 
filed  against  his  executors  on  the  26 th  of 
May  of  that  year,  to  which  they  put  in 
their  answer  on  the  30th  of  June* 

Mr,Sn>anston,  Mr,  EUUon,  and  Mr.  W,  G. 
Richards,  for  the  plaintiff,  contended,  that 
the  sum  of  7,675/.  I9s.  lOd.,  which  had 
been  set  off  in  account  between  Mr.  Green- 
wood the  purchaser  and  Churchill,  was  not 
to  be  treated  as  a  good  payment  of  somi&ch 
money  to  Barker  the  vendor,  to  which  they 
cited  Toddv.  Reed{l),  Russell  v.  Bangl^ 
(2),  Bartkit  v.  PeiUland{3\  SeoU  ▼.  Ir- 
ving (4). 

Mr,  Simpkinsan  and  Mr,  K,  Parker^  for 
the  defendants. — The  authority  firom  Bar- 
ker to  Churchill  and  Greenwood,  which  is 
sufficiently  proved  in  substance,  was  clearly 
to  set  off,  and  after  the  set-off.  Barker  re- 
cognized that  mode  of  settlement ;  and*  in 
fact.  Barker  had  the  value  in  account  be- 
tween him  and  Churchill,  who  was  Barker's 
creditor  to  a  large  amount ;  and  beii^  his 
creditor,  and  having  his  authority  to  set  oH^ 
the  cases  cited  do  not  apply.  When  the 
contract  was  completed,  die  account  was 
balanced,  and-  the  sum  due  from  Barker  to 
Greenwood  was  set  off  against  the  amownt 
of  the  purchase-money.  The  balance  was 
struck,  and  from  that  time  interest  was 
computed  on  the  balance  in  favour  of  Bar- 
ker. Churchill  was  clearly  authorized  by 
Barker  to  settle  the  account,  and  be  did 
settle  it.  Barker,  by  the  authority  he  had 
given,  was  bound  by  this  settlement,  and 
unless  specific  errors  were  charged  in  the 
bill  and  proved,  the  plaintiff  would  not  be 
entitled  to  re-open  the  accoont.  They 
cited  Paley*s  Principal  and  Ageni^  p.  287, 
DrinkwaUr  v.  Goodwin  (5),  Hudscti  v. 
Grange  (6). 

Jan.  18,  1837. —  Aldbrson,  B. — This 
was  a  bill  filed  by  the  plaintiff,  claiming  an 
account  of  certain  monies  paid  by  the  de- 

(1)  3  Stark.  16. 
(«)  4  B.  &  Aid.  395. 

(3)  10  B.  &  C.  760;  a.  e.  8  Law  J.  lUn.  K.B. 
164. 
U)  1  B.  &  Ad.  160 ;  a.  0.  9  Ltw  J.  Rep.  K3. 89. 

(5)  Cowp.  S51. 

(6)  5  B.  &  Aid.  tr. 
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fendant,  as  th^  purchaser  of  an  estate  sold 
by  the  late  Rev.  F.  H.  Barker  to  him, 
through  the  agency  of  a  Mr.  Churchill^  a 
solicitor.  The  bill  prays  a  declaration 
that  there  is  a  lien  on  the  estate  for  the 
purchase-money  remaining  unpaid.  There 
is  no  doubt,  that  if  the  purchase-money  re- 
mains unpaid,  the  plaintiff  is  entitled  to  that 
declaration,  and  a  lien.  There  is  no  doubt 
also  as  to  the  payment  of  all  the  purchase- 
money,  except  the  sum  of  7,675/.  19*.  lOrf. 
As  to  that,  the  facts  are  these : — There  was 
a  distinct  authority  given  to  Churchill  in 
writing,  Churchill  being  the  agent  of  the 
plaintiff  to  receive  the  purchase-money 
from  the  defendant  Now,  this  sum  of 
money  was  not  actually  paid  by  Green- 
wood the  defendant  to  Churchill  in  monies 
numbered,  but  was  on  the  19th  of  October 
1821  set  off  in  an  account  between  Chur- 
chill and  the  defendant,  it  appearing,  that 
Churchill  was  indebted  to  the  defendant 
in  that  amount  at  the  time.  I  think  it  is 
satisfactorily  made  out  by  the  correspon- 
dence, that  Mr.  Barker  was  indebted  to 
Mr.  Churchill  in  some  amount;  and,  I 
think  it  is  also  clear,  that  Mr.  Barker,  when 
he  trusted  Mr.  Churchill  to  receive  the 
purchase-money  from  Mr.  Greenwood,  in- 
tended that  Mr.  ChurchilPs  debt  should  be 
paid,  and  only  the  balance  of  the  monies 
received  by  Mr.  Churchill  from  the  defen« 
dant,  paid  over  to  himself. 

I  must  also,  for  the  present  purpose, 
consider  that  the  amount  of  this  debt  on 
the  1 9th  of  October  1 822,  was  more  than 
the  7,6751.  I9s.  lOd,,  although,  undoubt- 
edly, the  facts  of  the  case,  so  far  as  I  have 
seen  them,  would  not  lead  me  to  that  con- 
clusion ;  the  sum  set  off,  exceeding  the 
sum  of  7,675/.  19*.  10c/.,  which  was  the  sum 
thus  set  off  in  the  account  between  Chur- 
chill and  the  defendant,  and  then  the  ques- 
tion is  this : — If  a  man,  being  indebted  to 
his  own  agent,  authorize  that  agent  to  re- 
ceive monies  due  to  him  from  his  debtor, 
intending  that  the  agent  should  thereout 
pay  himself  his  own  debt,  does  he  authorize 
that  agent  impliedly  to  the  extent,  at  least, 
of  that  debt,  to  receive  payment  in  any  way 
he  may  think  fit  ?  I  think  he  does.  An 
agent  under  a  general  authority  such  as 
this  is,  as  it  seems  to  me,  is  only  bound  to 
receive  payment  in  such  a  way  as  thereby 
to  put  it  in  his  own  power  completely  to 
New  Series,  VI. — Excheq.  in  £q. 


discharge  the  duty  which  he  himself  owes 
to  his  principal.  If,  therefore,  he  is  bound 
to  pay  the  money  he  received  over  to  the 
principal,  then  he  must  receive  it  in  cash 
from  the  debtor  ;  and  a  person  who  pays 
an  agent,  and  who  means  to  be  safe,  must 
see  that  the  mode  of  payment  does  enable 
that  agent  thus  to  perform  this  his  duty. 
If,  therefore,  the  agent  be  not  a  creditor. of 
his  principal,  he  must  receive  the  whole  in 
cash,  for,  otherwise,  he  does  not  by  the  act 
and  receipt,  which  is  done  between  him  and 
the  debtor,  put  himself  into  the  situation 
of  being  able  to  pay  it  over.  Such  were 
the  cases  of  Toddv.  Reed,  Russell  v.  Bang- 
letjy  and  also  the  subsequent  cases  of  Bari- 
leit  V.  Pentland,  and  Irving  v.  Scott,  for  in 
that  case  the  assured  was  entitled  as  be- 
tween himself  and  the  broker,  to  the  whole 
amount,  which  the  latter  ought  to  have 
received  in  cash  from  the  underwriter. 
But,  if  the  agent  be  himself  a  creditor. of 
the  principal,  and  has  a  right  to  set  off  the 
amount  of  the  debt  due  to  him  from  the 
principal  against  the  money  which  he  so 
receives,  then  his  duty  is  to  pay  over  to 
the  principal  the  balance  after  deducting 
his  own  debt.  If  he,  therefore,  takes  care 
to  receive  in  cash  that  balance,  he  does,  as 
it  seems  tome, put liimself  into  a  situation 
as  completely  to  discharge  his  duty,  as  if 
he  had  received  the  whole  in  cash.  For 
what  possible  difference  can  it  make  to  the 
principal,  whether  his  agent  receives  the 
whole,  and  retains  part,  or  only  receives 
that  balance  which  he  himself  is  entitled  to 
receive  again  from  the  agent.  A  person, 
however,  who  does  not  take  the  ordinary 
and  proper  course  of  paying  the  whole  in 
money,  must  take  care  to  be  able  to  prove 
that  the  agent  is  in  this  situation.  If, 
therefore,  he  pays  by  a  settlement  in  ac- 
count, he  takes  upon  himself  in  such  a  case 
as  this,  the  risk  of  being  able  to  shew  the 
debt  due  from  the  principal  to  the  agent, 
and  the  authority  of  the^agent  to  pay  him- 
self out  of  the  money  received.  The  affir- 
mative, therefore,  here,  is  on  the  defen- 
dant. He  must  shew  that  there  was  a 
debt  due  to  Churchill  from  Barker,  equal 
at  least  to  the  sum  set  off  in  account  be- 
tween himself  and  Churchill,  and  at  the 
time  when  that  was  so  set  off.  I,  there- 
fore, propose  to  refer  it  to  the  Master  to 
inquire,  whether,  on  the  19th  of  October 
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1889,  Barker,  the  testator,  was  indebted 
to  Churchill  in  any,  and  to  what  amount  ? 
If  the  defendant  can  shew  to  the  master's 
entire  satisfaction  that  there  was  such  a 
debt  then  due,  and  that  the  debt  exceeded 
or  equalled  the  sum  set  off  in  account  be- 
tween him  and  Churchill,  the  probability 
will  be,  that  this  bill  will  be  dismissed, — but 
certainly  in  any  event  without  costs,  be- 
cause the  biU  was  most  properly  filed  to 
compel  such  proof  being  given,  and  the 
necessity  arises  from  the  unusual  mode  of 
settlement  adopted  by  him.  If,  on  the 
other  hand,  the  defendant  is  unable  to 
satisfy  the  Af  aster  of  the  facts  above  stated, 
then  the  plaintiff  will  be  entitled  to  a  de- 
claration, that  he  is  to  have  a  lien,  either 
for  the  whole,  if  there  was  no  debt— or,  for 
the  balance,  if  the  debt  due  to  Churchill 
at  the  time  in  question  (for  the  subsequent 
accounts  between  Barker  and  Churchill, 
are  wholly  immaterial  in  this  case,)  was 
less  than  the  sum  set  off  in  account  between 
Churchill  and  the  defendant ;  and  then,  in 
that  case,  he  will  be  entitled  to  a  decree, 
without  costs,  to  that  amount. 

Decree  accordingly. 


C.B, 

Parke,  B. 

Alderson,  B.     _ 
Gurnet,  B.      >  bligh  r.  brent. 

Nov.  14, 16, 1836. 
Jan.  18,  1837. 

Will  —  Chelsea  Waterworks  Shares  — 
Partnership. 

Shares  in  the  Chelsea  Waterworks  Com" 
pany  are  personal  property,  and  will  conse^ 
quewtly  pass  by  a  will  not  executed  accord' 
ing  to  the  provisions  of  the  Statute  of 
Frauds, 

In  the  year  18M,  the  plaintiff,  Richard 
Bligh,  filed  his  bill  in  this  court  against 
Margaret  Brent,  and  the  Governor  and 
Company  of  the  Chelsea  Waterworks,  in 
which  he  set  forth  partly,  and  referred 
generaUy,  to  certain  acts  of  parliament  and 
letters  patent  (1),  under  which  the  com- 

(1)  The  following  were  the  clauses  and  passages 
in  the  acta  of  parliament  and  charters  which  it  he- 
came  neceasary  to  diacuaa  and  constder  in  the  pro- 


pany  held  their  existence,  powers,  and 
privileges ;  and  he  then  proceeded  to  state 
that  the  purposes  of  the  acts  and  charters 
were  carried  into  effect  pursuant  to,  and 
in  conformity  with  the  powers,  provisoes, 

gresa  of  the  case.  By  statute  of  8  Geo.  1.  c  36, 
aAer  reciting,  that  by  reason  of  the  great  increase 
of  buildings  in  and  about  the  city  of  Westminater, 
there  were  greater  occasiona  for  water,  for  the  safety 
and  neceaaary  uaes  of  the  inhabitants  than  were 
supplied  by  the  waterworks  then  in  being,  and  for 
want  thereof  many  great  and  dangerous  incouTeni- 
ences  happened,  which  would  be  remedied  "  if  new 
waterworks  were  erected  in  conrenient  places  for 
proridinff  and  supplying  the  aaid  inhabitants  with 
good  and  wholesome  water  from  the  rirer  Thames, 
by  one  or  more  cut  or  cuts,  to  be  made  at  any  con- 
venient place  or  places,  between  the  grounds  be- 
longing to  the  Royal  Hospital  at  Chelsea,  and  the 
houses  or  grounds  commonly  called  the  Neat  Houses, 
in  the  county  of  Middlesex,  into  eanala  and  ponda 
proper  for  receiring  the  aame,  and  from  thence  to 
conrey  and  raise  such  water  into  convenient  reser« 
▼atoriea,  to  be  erected  or  made  at  any  place  or  plaees, 
between  the  place  called  Oliver'a  Mount  and  Hyde 
Park,  for  the  purposes  of  this  act,"  it  is  enacted,  diaC 
certain  persons,  therein  named,  "  shall  be  commis- 
sinners,  undertakers,  and  truatees  for  deaigning, 
carrying  on,  and  effecting  the  purposes  aforesaid, 
and  for  directing,  ordering,  appointing,  and  making 
such  waterworks,  snd  for  maintaining,  preserving, 
and  supporting  the  same ;  and  the  property  thereof 
shall  be,  and  is  hereby  vested  in  the  said  commis- 
sioners,  undertakers,  and  truatees,  and  their  sue- 
oessora." 

By  the  4th  section,  power  is  given  to  His  Ma* 
Jesty,  by  letters  patent,  to  incorporate  the  commis- 
sioners, undertakers,  snd  trustees  appointed  by  the 
act,  by  the  name  and  title  of  the  Governor  and  Com- 
pany of  the  Chelsea  Waterworks ;  and  it  is  enaeCed, 
that  "  they  and  their  successors,  bv  the  name  afore- 
said, shall  be  able  and  capable  in  law  to  have,  irar- 
obase,  receive,  enjoy,  possess,  and  retain  to  them 
and  their  successors,  messuages,  lands,  tenements, 
rents,  and  hereditaments  of  what  kind,  nature,  or 
quality  aoever,  not  exceeding  1,0002.  per  annum,  in 
the  whole ;  and  also  to  sell,  grant,  demise,  alien,  or 
dispose  of  the  same  or  any  part  thereof,  &c. ;  and 
to  do  and  execute  all  and  singular  other  matters 
and  thinga  by  the  name  aforesaid,  that  to  them  may 
or  shall  appertain  to  do,  with  auch  powera  and 
clauaes  as  shall  be  requiaite  and  neceaaary  for  erect- 
ing, preserving,  and  supporting  the  said  water- 
works, and  all  necessary  ways,  passages,  and  water 
courses  thereto  belonging  from  time  to  time ;  snd  to 
be  under  such  rules,  qualifications,  and  appointmsnta 
as  His  Majesty,  his  heirs  or  successors,  shall  think 
necessary  or  reasonable  to  be  inserted  in  any  such 
letters  patent;  and  that  it  shall  and  may  be  lawfal 
to  and  for  His  Majesty,  his  heirs  snd  successors,  by 
such  charter  of  incorporation,  to  empower  such 
corporation  and  their  successors  to  make  reasonable 
laws,  constitutions,  orders,  and  ordinancea  from 
time  to  time  for  the  good  government  of  such  cor- 
poration.'* 

By  the  5th  section  it  is  onscted,  that  "  it  shall 
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and  directioDB  therein  made  and  given; 
and  that  real  estates  and  hereditaments 
were  always,  from  their  creation,  held  by 
the  company,  and  were  necessary  and 
essential  to  be  so  holden  for  carrying  on 

be  lawful  for  tbe  mid  commiBUoners,  undertalMn, 
and  trustees,  and  their  succeeson,  to  open,  dig,  cut, 
make*  eiect,  raiae,  and  from  time  to  time  to  repair, 
preserve,  maintaiD,  alter,  scour,  and  cleanse  all  such 
•ewerfl«  trenches,  water-courses,  canals,  waterworks, 
pits,  dams,  banks,  walls,  arches,  sluices,  flood-gates, 
engines,  pipes,  cisterns,  ponds,  and  other  works, 
devices,  and  buildings  which  shall  be  made  for 
conducting,  drawing,  or  conveying  to  the  places 
aforesaid,  or  for  using  there,  all  such  waters  for  the 
purposes.  aforeBaid,  through  or  under  any  roads, 
highwajs,  or  streets,  or  in,  through,  under,  or  on 
aojr  ground  which  shall  be  purchased  bj  them  for 
tbe  purposes  aforesaid,  and  to  discharge  or  issue 
thereout  such  waters,  and  to  make,  have,  and  enjoy- 
new  ponds,  or  other  receptacles  for  water,  as  occa- 
sion shall  require  in  convenient  places,  in  or  near 
to  the  said  city  of  Westminster,  or  the  liberty 
thereof,  for  the  purposes  aforesaid." 

The  9th  section  enacts,  '*that  tbe  said  commis- 
sioners and  trustees,  and  their  successors,  shall  and 
may,  from  time  to  time,  have  free  liberty,  power, 
and  authority,  without  molestation  or  disturbance, 
by  their  servants  and  workmen,  to  lay  pipes  from 
the  said  streets,  passages,  or  common  grounds  or 
places  in  or  about  Westminster,  and  for  that  end  to 
dig  op  the  pavements,"  &c. 

By  the  13th  section  this  act  is  to  be  deemed  and 
taken  to  be  a  public  act,  and  it  is  provided  that  no 
ppcson  having  any  stock  or  share  in  the  undertaking 
alkali  transfer  or  assign  the  same,  until  the  water  is 
brought  into  the  grand  reservoir  intended  to  be  at 
or  near  Oliver's  Mount ;  and  by  the  15th  section 
the  company  are  empowered,  as  there  shall  be 
occasion,  to  cut  and  dig  the  bank  or  wall  of  the 
Thames,  within  the  limits  set  forth  in  the  preamble, 
without  forfeiting  or  paying  anything  for  the  same. 

In  pursuance  of  this  act,  by  a  eharttr,  dated  tht 
Bih  of  March,  9  Geo,  1 ,  reciting  the  act  as  to  the 
intent  of  the  undertaking,  the  existing  inconveni- 
ences and  dangers,  and  the  proposed  remedies,  and 
the  power  thereby  given  to  His  Maiesty  to  incor- 
porate the  commissioners  therein  and  in  the  charter 
named,  and  such  others  as  should  be  admitted  into 
tbe  company,  according  to  the  regulationa  therein 
mentioned,  they  were  incorporated  by  such  name, 
with  such  capacity,  for  them  and  their  successors, 
to  hold  lands,  hereditaments,  and  such  other  powers 
and  privileges  as  therein  and  in  the  said  act  pro- 
vided* 

It  then,  by  sections  5  and  6,  provides,  that  a 
governor,  deputy  governor,  and  thirteen  directors 
shall  be  elected;  and  the  persons  therein  named 
are  made  the  first  governor,  deputy  governor,  and 
directors  of  the  company ;  and  it  is  further  pro* 
▼ided,  that  they  shall  continue  in  their  respective 
offices  until  tbe  espiration  of  one  year  next  after 
such  time  as  tbe  said  water  shall  ho  conveyed  and 
raised  into  the  grand  reservatory  intended  to  be 
made  at  or  near  Oliver's  Mount.  Section  7  gives 
power  to  the  governor  and  company,  and  their  suc- 


the  concems  thereof:  that  the  water  ueed 
and  held  by  the  company  always,  from  the 
foundation  thereof,  had  been  brought  or 
conveyed  from  the  river  Thames  to  reser- 
voirs belonging  to  the  company  through 

cessoTS,  to  hold  general  courts  concerning  the  affanv 
of  the  company. 

By  section  8,  the  court  of  directors  were  em- 
powered to  contract  for  and  direct  demises  and 
leases  to  be  made  under  tbe  seal  of  the  companv» 
of  the  water  coming  through  any  of  the  pipes,  canals, 
or  other  works  belong^g  to  the  company,  to  any 
persons,  for  any  term  or  estate  not  exceeding  a  term 
to  be  limited  by  order  of  a  general  court,  and  upon 
such  fines  and  rents,  and  upon  such  covenants  and 
conditions,  as  the  court  of  directors  should  think  fit, 
with  power  also  to  make  reasonable  bye-laws  for 
the  well  ordering  and  governing  the  company,  with 
penalties  to  enforce  the  observance  thereof  so  as 
such  byo'laws  and  penalties  be  not  contrary  or  re* 
pugnant  to  the  laws  or  statutes  of  the  realm,  and  be 
confirmed  by  a  general  court  of  the  company.  By 
a  subsequent  section,  the  charter  gives  power  to 
the  governor  and  company,  and  their  soecesaors,  to 
elect  yearly,  on  the  S5th  of  March,  a  governor,  de- 
puty governor,  and  seven  directors,  out  and  from 
die  members  of  the  company,  and  six  more  directors, 
from  and  amongst  the  last  preceding  directors  of  the 
aaid  company,  by  plurality  of  votes  of  all  snch,  who 
have,  or  shall  have,  in  his  or  their  own  right,  five 
whole  shares  in  the  ioint  stock  of  the  said  company, 
and  are  then  capable  to  vote,  as  thereinafter  men- 
tioned. 

By  the  11th  and  ISth  sections  of  the  charter,  it  is 
declared  and  provided,  that  each  and  every  twenty 
poundi,  which  shall  be  part  of  the  joint  stock,  and 
no  less,  shall  be  and  accounted  one  share  therein, 
and  that  each  member  having  in  bis  or  her  own 
right  five  whole  shares  in  the  said  joint  stock,  shall 
have  in  every  general  court  of  the  said  oompanj  one 
vote  for  the  same ;  and  eaoh  member  having  in  hia 
or  her  own  right  ten  whole  shares  in  the  said  joint 
stock,  shall  in  every  such  court  have  two  votes  for 
the  same;  and  each  member  having  in  his  own  right 
twenty  shares  in  the  joint  stock  aforesaid,  shall  have 
three  votea  in  every  such  court  for  the  same  ;  and 
that  no  person  shall  have  a  vote  in  any  such  general 
court  who  shall  be  possessed,  or  interested  in  his 
own  name,  or  in  the  name  of  any  other  person  or 
persons  in  trust  for  him,  either  solely  or  jointly,  of 
any  part  or  share  of  or  in  the  joint  stock  of  any 
other  company  or  undertaking  for  raising  or  con- 
veying of  water  to  the  cities  of  London  or  West- 
minster, or  to  either  of  them,  or  to  tbe  liberties,  of 
or  parts  adjacent  to  the  same,  or  to  either  of  them. 
The  SI  St  section  of  the  charter  grants  to  the  com- 
pany *'  that  they,  the  said  governor  and  company, 
and  their  successors,  shall  and  may  have  foil,  free, 
and  lawful  licence,  power,  and  authority  to  take, 
have,  purchase,  receive,  enjoy,  and  possess,  to  them 
and  their  successors  for  ever,  any  manors,  lordships, 
messuages,  mills,  waters,  streams,  conduits,  rents, 
services,  reservoirs,  lands,  tenements,  and  other  he- 
reditaments whatsoever,  so  as  the  same  do  not  ex- 
ceed the  yearly  value  of  1,0002.  above  all  charges 
and  repairs,  and  also  estates  for  life  or  lives,  and 
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cuts  or  canals  made,  or  pipes  fixed  in  the 
ground  for  that  purpose,  and  was  distri- 
buted to  the  customers  of  the  company  by 
means  of  pipes  fixed  in  the  ground:  that 
the  company  was  rated,  and  paid  rates  for 

for  jMiB,  and  goods  tnd  chattels  of  what  ralue, 
nature,  or  kind  aoerer,  for  the  better  oarrying  on 
and  effecting  the  purposes  in  their  own  letters  pa- 
lent  contained,  not  exceeding  the  Talne  of  the  ioiot 
stock  of  the  corporation  hereinafter  mentioned  and 
limited,  and  to  be  taken  and  computed  as  part 
thereof;  and  also  to  gire,  grant,  demise,  alien,  as- 
sign, and  dispose  of  such  manors,  lordships,  mes- 
suages, miHsv  waters,  streams,  conduits,  rents,  ser« 
▼ices,  reservoirs,  lands,  tenements,  hereditaments, 
estates  for  life  or  lives  and  for  years,  goods  and 
chattels ;  and  also  to  do  and  execute  all  each  other 
lawful  acts  and  things  whatsoever  by  the  name  afore- 
said, touching  and  concerning  the  powers,  liberties, 
privileges,  and  purposes  before  mentioned." 

By  the  23rd  section  anthority  is  given  to  the 
company,  "  by  subscription  or  contribution  of  their 
members  and  others,  to  make  and  raise  a  joint  stock, 
not  exceeding  the  sum  of  40,000i.  of  lawful  money 
of  Great  Britain,  to  be  applied  for  the  carrying  on 
and  effecting  the  purposes  of  this  charter;  and  the 
same  joint  stock  to  oraer,  nun  age,  snd  conduct  from 
time  to  time,  for  the  purposes  aforesaid,  and  to  re- 
ceive the  benefit  and  advantage  of  the  same,  to  the 
use  of  them,  the  said  governor  and  company,  and 
their  successors,  according  to  such  shares  and  pro- 
portions as  they  or  any  of  them  have  or  shall  have 
therein ;  and  all  and  every  person  and  persons  so 
subscribing  and  contributing  any  sum  or  sums  of 
money  to  such  joint  stock,  shall,  by  virtue  thereof, 
become  members  of  the  said  corporation,  and  shsll 
be  entitled  to  a  share  or  shares  in  such  joint  stock 
eqoal  to  the  sum  or  sums  of  money  so  by  him  or 
them  actoally  oontributed  and  paid  in,  and  no  greater, 
and  shall  be  and  are  hereby  enabled  to  sell,  assign, 
and  transfer  the  same,  or  any  part  thereof,  to  any 
person  or  persons,  by  transfer  in  the  books  of  the 
said  company,  in  aoch  manner  as  shall  be  ordered, 
directed,  appointed,  and  established  in  and  by  a 
general  court  of  the  said  company,  or  by  his  or  their 
last  will  and  testament;  and  the  person  or  persons 
to  whom  such  sssignment,  or  transfer,  or  disposition 
by  last  will  or  testament,  rhall  be  made,  shall  by 
virtue  thereof  become  members  of  this  corporation." 

By  the  34th  section  it  was  provided  nevertheless, 
"  Tbst  no  person  or  persons  who  hath  or  shall  have 
any  shares  or  part  of  the  said  joint  stock,  shall 
assign  or  transfer  the  same  before  or  until  such  time 
as  the  said  water  ahall  be  brought  into  the  grand 
reservatory  or  rsservatories  intended  to  be  made  at 
or  near  the  said  place  called  Oliver's  Mount.  Pro- 
vided also,  that  no  assignment  or  transfer  be  at  any 
time  made  of  any  sum  or  sums,  in  the  said  joint 
stock,  less  than  one  whole  share." 

By  section  S8th  of  the  charter,  it  was  provided, 
that  for  preventing  the  governor  and  company  of 
the  Chelsea  Waterworks  from  interfering  with  the 
business  of  the  Bank  of  England,  and  dealing  in 
any  trade  or  merchandise,  *'  the  said  corporation 
heroby  establi»hed  shall  not  at  any  time  hereafter 
discount  or  deal  in  bills  of  exchange,  or  inland  bills 


the  relief  of  the  poor  in  the  several  pa- 
rishes in  which  their  said  pipes  were  fixed : 
that  the  income  of  the  company  arose  Grom 
the  rents  and  profits  of  their  real  estatCy 
and  the  proceeds  from  payments  in  respect 


or  notes,  nor  shall  receive  monies,  or  keep  the 
counts  or  cash  of  any  person  or  persons,  (other  than 
their  own  proper  monies,  accounts,  and  cash,  being 
the  real  produce  of  their  joint  stock  or  fund,  or  such 
monies  as  shsll  be  paid  to  them  for  the  purposes 
herein  mentioned,)  nor  shall  deal  in  banking,  or  any 
wave  use  the  banking  trade  or  business,  nor  shall 
under  their  common  seal,  nor  by  their  casbieis, 
officers,  or  servants,  or  any  other  person  on  their  be- 
half, give  or  issue  out  any  bills  or  notes  payable 
upon  demand  for  the  loan  of  money,  with  or  withont 
interest,  nor  shall  advance  or  lend  money  at  interest 
upon  any  account  whatsoever,  (except  the  monies 
arising  out  of  or  by  the  real  produce  of  their  own 
joint  stock  or  fend,  or  to  be  received  by  them,  as 
hereinbefore  mentbned,)  nor  shall,  by  way  of  trade 
or  merchandise,  directly  or  indirectly,  buy,  or  selK 
or  deal  in  any  bullion,  gold,  or  silver,  or  any  goods, 
wares,  or  merchandise. 

By  section  30,  the  rights  of  the  New  River  Com* 
pany  and  other  waterworks  were  secured  to  thesiu 
.  By  a  subsequent  charter,  dat€d  th§  tUk  of  Oc- 
toUr,  7  Geo,  t,  reciting  a  petition  of  the  company, 
whereby  they  representeo,  that  in  carrying  their 
said  works  into  effect,  they  had  been  obliged  to  ex- 
pend a  far  greater  sum  than  the  40,000i.,  by  the 
former  charter  allowed  to  be  their  capital,  by  means 
whereof  they  bad  been  driven  to  the  necessity  of 
engi^ng  the  income  of  their  works  to  raise  money 
at  interest  towards  discharging  their  surplus  ex- 
penses; and,  in  order  to  pay  off  the  same*  prayed 
to  have  power  to  augment  their  capitel,  and  reciting, 
that  in  consideration  of  the  benefit  which  the  inha- 
bitante  of  Westminster  received  from  the  undertak- 
ing, and  the  inconvenience  which  must  arise  if  the 
company  should  not  be  enabled  to  cany  oo  the  asme^ 
power  was  granted  to  the  company  to  increase  their 
ospitel  to  70,000/.,  by  contribution  asaong  the  mem- 
bers of  the  corporation ;  and  that  the  persons  so 
contributing  should  be  entitled  to  shares  in  the  in- 
creased joint  stock  equal  to  the  sums  contributsd  by 
them;  and  it  was  provided,  that  the  increased  joint 
stock  should  be  managed  and  conducted  for  the  pur- 
poses intended  by  the  charter  in  the  same  manner 
as  the  former  joint  stock,  and  that  they  aboold  keep 
accounte  of  their  actings  and  doings,  in  relation  to 
the  premises,  in  books  to  be  provided  for  the  pur- 
pose. 

By  the  49th  Geo.  3»  o.  157,  which  reeited  the 
former  act,  and  the  charter  of  incorporation,  and 
that  the  lease  of  certain  leads  therein  mentioned, 
through  which  ouu  for  conveying  and  sepphring 
water  had  been  made  under  the  authority  of  the 
former  act,  had  nearly  expired,  and  the  increase  of 
buildings  and  inhabitanu,  and  that  it  was  expedient, 
in  order  to  supply  the  said  inhabitente  with  water, 
to  extend  and  enlarge  their  waterworks,  and  that 
for  such  purposes  they  intended  forthwith  to  erect 
upon  a  piece  of  freehold  land,  of  which  they  were 
seised,  other  works  for  rsisiog  water,  and  that  it 
would  be  beneficial  if  they  were  empowered  to  pro- 
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of  the  water  so  distributed  as  aforesaid ; 
and  such  income,  so  derived,  after  pay- 
ment of  aU  necessary  expenses  for  main- 
taining their  said  works,  constituted  the 
return  of  the  shares  forming  the  capital  of 
the  company;  the  clear  surplus  of  which 
proceeds  was  devisable  among  the  share- 
holders of  the  company :  and  the  bill  sub- 
mitted, that,  upon  the  true  legal  construc- 
tion of  the  acts  and  charters,  the  shares  in 
the  waterworks,  and  in  the  lands,  heredi- 
taments, and  other  property  belonging 
thereto,  were,  in  their  nature,  real  estate 
of  inheritance  in  fee  simple,  and,  as  such, 
were  by  law  transmissible,  and  descended 
to  the  heir-at-law ;  and  did  not,  and  ought 
not  to  go  to  the  personal  representative  of 
any  deceased  shareholder  or  proprietor 
thereof  dying  intestate,  and  that  the  same 
shares  were,  and  ought  to  be  dealt  with 
in  all  other  respects  as,  real  estate  of  inhe- 
ritance. 

The  bill  further  stated,  that  Timothy 
Brent,  deceased,  was,  at  the  time  of  his 
death,  the  proprietor  of  a  considerable 
number  of  shares  in  the  said  waterworks, 
and  the  lands,  hereditaments,  and  other 
property  belonging  thereto ;  that  he  died 
on  the  27th  of  February  1883  ;  and  that, 
a  short  time  previous  to  his  death,  he  made 
and  executed  a  will  in  writing,  and  also 
two  codicils  thereto,  whereof  he  appointed 
Margaret  Brent,  and  his  nephew  William 
Brent,  his  executor  and  executrix ;  and  that 
he  thereby  gave  all  his  estate  and  effects 

cure  water  for  the  purposes  aforeMid  by  meani  of 
pipes  carried  into  the  bed  of  the  Thames,  and  that 
it  might  be  convenient  to  parchase  lands  for  carry- 
ing on  the  said  works;  it  was  enacted,  that  the  com- 
pany, with  the  approbation  of  the  corporation  o^ 
London,  might,  within  the  limits  therein  speeified, 
cut  the  bank  of  the  Thames  belonging  to  any  lands 
whereof  the  company  were  owners  and  occupiers, 
nnd  the  bed  of  the  rirer  opposite  thereto  beyond 
low  water-mark,  and  S40  feet  from  the  bank,  for 
drawing  water  and  couyeying  the  same  into  reser- 
voirs, and  supplying  engines  and  otlter  works  made 
or  to  be  made  for  effecting  the  purposes  and  obtain- 
ing the  benefit  of  the  recited  and  the  enacting  act ; 
and  power  was  thereby  given  to  bodies  politic  and 
corporate,  tenants  for  life,  and  other  incapacitated 
persons,  to  sell  and  convey  lands  to  the  company 
for  the  purposes  aforesaid:  and  a  simple  form  was 
given,  by  which  freehold  lands,  tenements,  and  he- 
rediuments  should,  by  virtue  of  the  act,  be  con- 
veyed to  the  governor  and  company,  and  (heir  suo- 
c«*s8ors  for  ever;  that  is,  by  *'  grant  and  release"  of 
the  hereditaments,  and  of  all  right,  title,  and  interest 
therein  of  the  vendor. 


to  the  said  Margaret  Brent  absolutely,  or 
otherwise  gave  her  an  absolute  interest 
therein  during  her  life,  with  power  to  dis- 
pose thereof  after  her  death,  or  to  that 
effect:  that  the  said  alleged  will  and  codi- 
cils were  not  properly  attested  by  wit- 
nesses ;  and  that  the  same  were  wholly 
inoperative  and  void,  at  least  as  to  any 
freehold  or  real  estate  vested  in  Timothy 
Brent;  and  that  Timothy  Brent  died  in- 
testate as  to  such  estates. 

The  bill  then  stated,  that  Timothy  Brent 
left  no  issue  "him  surviving,  and  that  the 
plaintiff,  Richard  Bligh,  was  his  heir-at- 
law  ;  and  that  the  freehold  and  real  estate, 
and,  amongst  the  rest,  the  shares  in  the 
Chelsea  Waterworks,  of  which  Timothy 
Brent  died  seised,  descended  to,  and  then 
belonged  to  the  plaintiff  as  his  heir-at-law. 
The  bill  further  charged,  that,  shortly  after 
the  death  of  Timothy  Brent,  probate  of 
the  alleged  wills  and  codicils  of  Timothy 
Brent  was,  by  consent  or  by  agreement 
between  the  executrix  and  the  next-of-kin 
of  the  said  Timothy  Brent,  obtained  from 
the  proper  ecclesiastical  court,  by  Margaret 
Brent  alone;  that  Margaret  Brent  then  was 
the  sole  legal  personal  representative  of 
Timothy  Brent,  and  claimed  to  have  the 
shares  of  which  Timothy  Brent  was  pro- 
prietor, as  part  of  his  personal  estate  and 
effects ;  and  it  prayed,  that  an  account 
might  be  taken  of  the  shares  of  which  the 
said  Timothy  Brent,  deceased,  was  the 
poprietor  or  owner  at  his  demise  in  the  said 
Chelsea  Waterworks,  and  the  lands,  here- 
ditaments, and  other  property  belonging 
thereto ;  and  that  it  might  be  declared  by 
the  decree  of  the  Court,  that  the  plaintiff, 
as  heir-at-law  of  the  said  Timothy  Brent, 
deceased,  at  his  death  became  and  then 
was  absolutely  entitled  to  such  shares. 

The  company  by  their  answer,  admitted 
the  acts  of  parliament  and  charters,  as 
stated  in  the  bill,  and  referred  to  in  them : 
they  said,  that  by  warrants  from  the  Crown, 
dated  July  1725,  two  pieces  of  water  and 
a  power  to  lay  pipes  in  St.  James's  Park^ 
and  by  another  warrant,  dated  in  Septem- 
ber 1 725,  a  piece  of  ground  for  the  pur- 
pose of  making  a  reservoir,  and  a  licence 
to  lay  pipes  in  Hyde  Park,  was  granted  by 
the  Crown  to  the  company  and  their  suc- 
cessors, during  the  pleasure  of  the  Crown ; 
and  that  the  company  thereupon  took  pos- 
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session  and  constructed  reservoirs  in  both 
the  said  parks,  which,  by  virtue  of  other 
warrants  in  1729  and  1736  they  enlarged, 
and  that  they  were  in  possession  of  the  said 
reservoirs:  they  said,  that,  by  purchase 
made  in  1729,  they  were  seised  of  three 
acres  of  land  near  Ranelagh,  to  them  and 
their  successors  ;  that  under  a  purchase 
made  in  1735,  they  held  to  them  and  their 
successors  other  land  near  Ranelagh,  con- 
sisting of  three  acres  one  rood  twenty 
poles;  and  that  by  purchase  made  in  1793, 
they  were  seised  of  and  held  to  them  and 
their  successors,  a  piece  of  land  near  the 
Neat  Houses,  consisting  of  six  acres. 

They  further  said,  that,  from  the  com- 
mencement of  the  operations  of  the  com- 
pany,  up  to  the  year  1810,  the  water  used 
and  sold  by  the  company  was  conducted 
through  cuts  or  canals,  excavated  in  the 
land  of  the  company  and  other  lands,  to 
pumps  or  engines  erected  on  the  same  land, 
and  forced  through  large  pipes  belonging 
to  the  company,  laid  under  the  parks  and 
the  public  streets,  through  which  it  flowed 
into  reservoirs,  and  was  thence  conducted 
by  pipes  laid  under  ground  to  the  dwellings 
or  other  places  supplied  with  water  by  the 
company  ;  that  in  the  year  1810,  they 
altered  their  mode  of  obtaining  and  sup- 
plying water,  and  by  virtue  of  the  powers 
given  to  them  by  the  act  of  the  49  Geo.  3, 
they  laid  a  pipe  under  part  of  their  free- 
hold land,  and  inserted  the  mouth  of  such 
pipe  into  the  be4.  of  the  Thames ;  and,  by 
means  of  pumps  and  engines  erected  on  the 
said  freehold  land,  forced  the  water  so 
derived  from  the  Thames  through  pipes 
laid  under  the  parks  and  public  streets  into 
their  reservoirs,  and  thence,  or  else  at  once, 
into  the  dwellings  or  other  places  which 
they  supplied  with  water  ;  that  in  the  year 
1828,  the  company  constructed  a  reservoir, 
with  filter  beds  and  wells,  upon  the  piece 
of  freehold  land  consisting  of  six  acres  ; 
and  since  that  time,  the  water  had  been 
forced  from  the  Thames  into  the  freehold 
reservoir,  whence  it  flowed  through  the 
said  filter-bed  into  the  said  wells,  and 
thence,  by  means  of  the  engines  fixed  on 
the  said  freehold  land  of  the  company,  was 
forced  through  pipes  laid  underground  into 
reservoirs,  and  thence,  or  else  directly, 
into  the  dwellings  or  other  places  supplied 
by  the  company. 


It  was  admitted  by  the  answer,  that  the 
real  estates  employed  by  the  company  in 
procuring  and  furnishing  a  supply  of  water 
were  at  that  time,  and  according  to  the 
mode  then  adopted,  necessary  and  essen- 
tial to  be  holden  by  the  company,  for 
carrying  on  the  concerns  thereof.  It  was 
further  admitted,  that  the  company  were 
liable  to  be,  and  were  rated  for  the  relief 
of  the  poor  and  other  rates  upon  land,  as 
occupiers  of  the  ground,  in  the  several 
parishes  under  which  their  pipes  were  fix- 
ed ;  and  they  admitted,  that  the  income  of 
the  company  arose  exclusively  from  the 
rents  and  profits  of  the  hereditaments  of 
which  they  were  seised,  and  from  the  pro- 
ceeds of  the  water  distributed  through 
pipes  under  the  ground ;  and  that  such  in- 
come, after  payment  of  the  expenses,  con- 
stituted the  return  of  the  shares  forming 
the  capital  of  the  company.  The  death  of 
Timothy  Brent,  and  the  number  of  shares 
held  by  him,  were  also  admitted.  The  com- 
pany further  admitted,  that  no  act  of  par- 
liament had  been  paissed,  or  charter  grant- 
ed, making  the  shares  personal ;  but  they 
relied  upon  the  practice  of  transferring  the 
shares,  by  entries  in  the  books  of  the  com- 
pany ;  and  set  forth  in  a  schedule  to  their 
answer,  a  list  of  all  books  and  documents 
in  their  possession,  among  which  were 
those  relating  to  the  management  of  the 
concerns  of  the  company. 

Margaret  Brent,  by  her  answer,  admit- 
ted the  death  of  Timothy  Brent ;  that  she 
had  proved  his  will  and  codicils,  and  that 
she  was  therein  his  sole  legal  personal  re- 
presentative, and,  as  such,  claimed  to  have 
the  shares  of  which  he  was  proprietor,  as 
jpart  of  his  personal  estate  and  effects.  She 
also  admitted  from  time  to  time,  since  the 
decease  of  the  said  Timothy  Brent  gene- 
rally, as  to  belief,  the  allegations  of  &ct 
in  the  will,  including  the  acts,  the  charters, 
and  the  proceedings  of  the  company. 

The  cause  being  at  issue,  witnesses  were 
examined  on  behalf  of  the  plaintiff  and  of 
the  defendants.  By  the  depositions,  the 
facts  alleged  in  the  bill,  and  the  statements 
of  the  answers  as  to  the  real  property  held 
by  the  company,  the  site,  erection,  and  for- 
mation of  their  engines,  reservoirs,  filter- 
beds,  and  pipes,  and  the  source  of  their 
income,  and  the  rating  of  the  property  of 
the  company  for  the  relief  of  the  poori 
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and  other  assessments  upon  landi  as  set 
forth  in  the  bill  and  answers^  were  proved 
in  detail.  By  the  depositions  of  the  secre- 
tary and  engineer  of  the  company,  it  was 
proved,  that  "  the  whole  length  or  mea- 
surement of  all  the  mains  and  pipes  be- 
longing to  the  company,  laid  under  the 
soil  or  ground,  for  the  purpose  of  distribut- 
ing water  to  their  tenants,  is  about  eighty- 
five  miles,  of  which  about  one-sixteenth 
of  a  mile  is  in  the  bed  of  the  river  Thames, 
about  a  quarter  of  a  mile  in  the  land  of 
the  company,  about  three  miles  in  the 
parks,  and  the  remainder  in  the  public 
streets  and  roads  in  the  parishes  enume- 
rated in  the  answer."  In  the  depositions 
of  the  secretary,  upon  interrogatories  Rled 
by  the  defendant  Margaret  Brent,  it  was 
stated,  that  ''the  income  of  the  company 
arises,  and  is  produced  exclusively  from 
the  rents  and  profits  of  the  hereditaments 
of  which  the  company  are  seised,  and  the 
water-rents ;  that  240/.  per  annum  is  pro- 
duced from  the  former  source,  and  25,000/. 
per  annum  from  the  latter." 

In  1885,  Margaret  Brent  died  intestate, 
whereby  the  suit  abated.  The  defendant, 
William  B.  Brent,  proved  the  will  of  Ti- 
mothy Brent,  in  the  Ecclesiastical  Courts 
and  also  procured  letters  of  administration 
of  the  personal  estate  and  effects  of  Mar- 
garet Brent  to  be  granted  to  him,  and  be- 
came the  sole  legal  personal  representative 
of  Margaret  Brent. 

In  Trinity  term,  1886,  the  plaintiff  filed 
the  present  bill  of  revivor  against  W.  B. 
Brent,  who  put  in  his  answer  thereto, 
claiming  the  said  shares  as  part  of  the  per- 
sonal estate  of  Timothy  Brent ;  and  the 
cause  was  revived.  In  July  1886,  the  cause 
came  on  for  hearing,  before  Alderson,  B., 
who,  upon  the  opening,  adjourned  the 
hearing  before  the  full  court. 

The  cause  accordingly  now  came  on  for 
hearing.  The  defendant  having  admitted 
that  the  plaintiff  was  heir-at-law  of  Timo- 
thy Brent,  the  only  question  was,  as  to  the 
nature  of  the  property  in  the  shares,  whe- 
ther it  was  to  be  considered  as  personal  or 
real  estate. 

ilfr.  Simpkinsofif  Mr,  Cresswellf  and  Mr, 
Toiler,  for  the  plaintiff. — Property  of  this 
description,  according  to  various  decisions, 
has  been  held  to  be  real  estate.  In  many 
acts  of  parliament  there  is  a  declaration, 


that  shares  of  this  nature  shall  be  deemed 
to  be  personal  estate,  whic}i  is  a  strong 
argument  to  shew  what,  in  the  contempla- 
tion of  the  legislature,  would  have  been 
the  nature  of  these  shares  without  that 
declaration.  This  is  a  case  of  a  mixed 
complexion.  The  property  is  vested  in  the 
shareholders  as  a  corporation,  in  trust  for 
themselves  individually,  according  to  their 
respective  interests.  The  company  have 
a  general  power  to  bring  water  from  the 
Thames  in  perpetuum,  by  any  means  they 
may  think  fit.  Liberty  is  given  them  to 
purchase  freehold  lands  to  a  limited  amount, 
to  purchase  leaseholds,  to  lay  pipes  alieno 
to/o,  and  through  this  medium  to  supply 
water  in  perpetuutn  to  the  residents  of 
Westminster.  How,  then,  is  this  a  chattel 
interest  in  the  corporation  ?  It  is  a  right, 
which  at  least  must  be  said  to  savour  of 
the  realty.  According  to  a  vast  number 
of  cases,  the  right  of  laying  down  pipes 
alieno  iolo,  is  a  right  concerning  land. 
There  is  a  numerous  class  of  cases  in  which 
the  rateability  of  occupiers  of  lands  has 
been  discussed,  which  have  determined 
this  point.  Lord  EUenborough,  in  The 
King  V.  the  Corporation  of  Bath  (1),  said) 
"  I  confess,  I  have  great  difficulty  in  dis- 
tinguishing between  the  case  of  water  col- 
lected in  a  trunk  or  reservoir  so  many  yards 
wide,  or  in  pipes  so  many  inches  wide* 
each  being  attached  to  the  soil."  Bay  ley,  J. 
also  said,  ''The  reservoir  with  the  water 
would  all  descend  to  the  heir."  The  King 
V.  Rochdale  Waterworks  Company  {%\  The 
King  V.  Brighton  Gas-Light  Company  (8)9 
and  The  King  v.  Chelsea  Waterworks 
Company  (4),  shew  that  these  reservoirs 
and  pipes  constitute  an  interest  in  land. 
It  is  only  on  that  ground  that  the  rates 
could  be  supported.  Negus  v.  Cotter  (^5)  is 
an  analogous  case.  What,  then,  is  the  ex- 
tent of  interest  which  the  company  possess- 
ed? An  estate  vested  in  them  and  their 
successors  for  ever ;  which  constitutes  in 
them  an  estate  in  fee-simple.  If  so,  how 
can  it  be  successfully  contended,  that,  the 
company  being   trustees   for   the  share- 

(1)  14  East,  609. 

(2)  1  Maa.  &  Selw.  634. 

(S)  5B.&  C.  466;  8.  c.  4  Law  J.  Rep.  K.B.  915. 

(4)  5  B.  &  Ad.  156 ;  b.  c.  S  Law  J.  Rep.  (n.s.) 
M.C.  n6. 

(5)  Ambl.  647. 
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holders,  the  interest  of  the  cestuis  que  trust 
is  not  co-extensive  with  the  legal  interest 
of  the  trustees  ?  The  cases  on  the  New 
River  shares  go  far  to  decide  the  present 
question*  Tonnuaid  v.  Ash  (6),  which  is 
a  leading  case  on  the  subject,  not  only 
supports  the  proposition,  that  New  River 
shares  are  real  estate,  but  is  also  an  autho- 
rity for  the  mode  of  proceeding  in  this 
case ;  Drybulter  v.  Bartholomew  (7),  Lord 
Stafford  v.  Buckley  (8),  Lord  Sandys  v. 
Sibthorpe  (9),  Srvaine  v.  Falconer  (10), 
Buckeridge  v.  Ingram  (11),  and  Howse  v. 
fOhapman (li)t  are  authorities  to  the  same 
efiect.  Sir  John  Leach,  in  Ex  parte 
the  Vauxhall  Bridge  Company  (13),  adopted 
the  principle  of  all  these  cases.  In  the 
subsequent  case  of  The  Lancaster  Canal 
Company  (14),  the  Court  came  to  a  con* 
trary  conclusion,  on  the  ground  of  the 
express  words  of  the  act.  These  are  au- 
thorities sufficient  to  shew  that  the  shares 
of  this  company  are  real  estate.  The  un- 
dertaking cannot  be  carried  on  except 
through  the  instrumentality  of  real  estate. 
But  admitting,  for  the  sake  of  argument, 
that  a  fractional  part  of  the  property  held 
by  the  company  is  personalty,  is  not  this 
part,  regard  being  had  to  the  nature 
of  the  undertaking,  a  mere  adjunct  to  the 
realty  ?  The  trust  given  to  the  corpora- 
tion by  the  2Srd  section,  is  to  raise  a  joint 
stock,  and  "to  receive  the  benefits  and 
advantages  of  the  same,  to  the  use  of  them, 
the  said  governor  and  company  and  their 
successors^  according  to  such  shares  and 
proportions  cu  they  or  any  of  them  have 
or  shall  have  therein."  Who,  under  this 
clause,  is  to  be  "  the  successor^**  in  the  ab- 
sence of  any  transfer  or  will,  under  the 
,  act  of  parliament?  The  property  being 
principally  real,  why  should  the  personal 
representative  be  the  successor  ?  In  every 
joint  stock  company  the  shareholder  has 
an  estate  of  the  same  nature  as  the  com- 
pany. 

[LoED  Abim OBK,  C.  B. — If  a  joint  stock 

(6)  «  Atk.  356. 

(7)  «  P.  Wms.  H7. 

(8)  f  Vet.  ten.  18t« 
(^)  2  Dick.  545. 

(10)  Show.  P.C.  «07. 

(11)  2  Ve8.jan.659. 
(H)  4  Ves.  54?. 

(13)  1  Glyn&c  Jam.  101. 

(14)  Mo&t.  &  Bl.  94. 


company  purchase  property,  each  indi- 
vidual shareholder  has  an  interest  in  it ; 
but  the  moment  the  company  becomes. a 
corporation,  the  corporation  has  the  pro- 
perty in  trust  for  the  individuals,  lliat 
proceeds  on  the  principle,  that  a  man  can- 
not be  trustee  for  himself.] 
•  [Parke,  B. — The  difficulty  arises  from 
confounding  the  corporation  with  the  per- 
sons who  take  the  profits :  those  persons 
have  no  right  to  anything  but  the  profits.] 
There  is  nothing  to  limit  their  right  to 
the  surplus  profits.  Lord  Lyndhurst,  in 
The  Lancaster  Canal  Company  case  (15) 
says,  *'  The  persons  who  are  shareholders 
are  absolute  holders  of  the  entire  interest  in 
the  property,  whatever  that  is.**  The  clause 
in  the  Bankrupt  Act,  as  to  "order  and 
disposition,"  goes  upon  the  supposition, 
that  the  shares  held  by  individuals  par- 
take of  the  nature  df  that  property  which 
belongs  to  the  company.  If  that  principle 
be  applied  to  the  present  case,  the  shares 
of  this  company  must  be  considered  real 
estate,  and  the  testator's  will  not  being 
attested  by  three  witnesses,  will  not  be 
sufficient  to  deprive  the  plaintiff  of  his 
rights.  The  words  of  the  charter  corro- 
borate this  view.  By  it,  the  company  are 
enabled  to  direct  the  proper  form  of  con- 
veyance, but  they  cannot  alter  the  nature 
of  the  estate,  or  the  mode  of  devising  iu 
It  is  not  said  that  the  shareholders  may 
transfer  their  shares  to  be  held  as  the  com- 
pany shall  direct,  but  that  they  may  trans- 
fer their  shares  in  such  manner  as  may  he 
ordered  by  the  company,  or  by  his  or  Uieir 
last  will  and  testament.  There  is  no  rea- 
son, in  the  present  case,  to  give  the  cestui 
que  trust  a  less  estate  than  his  trustee  has. 
Primd  facie  their  interests  are  co-exten- 
'sive  in  a  court  of  equity  ;  and  if  any  dis- 
tinction can  be  drawn,  on  the  ground  that 
a  corporation  is  the  trustee  in  this  case, 
that  argument  will  equally  apply  to  New 
River  shares,  where  the  land  is  conveyed 
to  the  corporation ;  yet  it  was  never  said, 
that  a  shareholder  in  that  corporation  had 
not  a  fee- simple.  In  the  pleadings,  the 
stated  grounds  of  defence  are  threefold : 
first,  that  the  shares  have,  since  the  esta- 
blishment of  the  company,  been  treated  as 
personal  estate ; — secondly,  that  Sir  Tfao- 

(15)  1  D.  &  C.490  i  s.  e.  Mont.  &  BL  US. 
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tatm  Sfewell,  in  n  case  of  Weekley  ▼•  fVeekUy 
(16),  held,  that  these  shares  were  personal 
estate;  and,  thirdly,  that  in  1815,  the 
plaintiff,  as  the  representative  of  his  father, 
who  was  a  shareholder,  obtained  a  transfer 
to  himself  of  some  of  the  shares  as  of  per* 
sonal  estate.  WeehUy  v.  Weekley  is  no*> 
where  reported,  nor  to  be  found  in  any 
manuscript  note.  That  case,  so  far  as  can 
be  gathered  from  the  registrar's  book| 

(16)  The  following  it  a  minute  of  that  case  : — 
Rolls,  5th  of  Febraary  1781. 

Jane  Weekley,  spinster,  plaintiff. 

Jaae  Arabella  Weekley,  widow,  defendant. 

George  Weekley,  by  his  will,  dated  the  SJeod  of 
April  1774,  and  attested  only  by  two  witnesses, 
devised  certain  real  estate  to  the  plaintiff,  who 
was  his  only  child,  in  fee,  and  bequeathed  to  her 
certain  articles  of  fumitare,  and  "also  twenty 
shares  In  die  Chelsea  Waterworks."  After  giving 
various  bequeate  to  his  relations  and  friends,  and 
among  them,  "  to  my  coosin  Walton,  ten  shares  of 
my  Chelsea  Waterworks,'*  and  after  devising  cer- 
tain real  eatate  to  the  defendant,  who  was  his  wife, 
for  life,  with  remainder  to  the  plaintiff  in  fee,  he 
gave  to  the  defendant  *'  fifty  ahares  in  the  Chelsea 
Waterworks,  for  life  only,  and  to  my  daughter  and 
her  heirs  for  ever ;  and  he  appointed  the  defendant 
bis  eiecotriz. 

The  testator  died,  entitled  to  eighty  aharee  in  the 
Chelsea  Waterworks.  Upon  his  death,  the  plaintiff 
filed  the  present  bill,  insisting  that  his  real  estate 
did  not  pass  by  the  will,  but  descended  on  her,  sub- 
ject to  the  widow's  claim  of  dower,  and  charging 
that  the  shares  in  the  Chelsea  Waterworks  were  to 
be  considered  as  zeal  eatate,  and  to  be  treated  ac- 
cordingly. The  bill  prayed  (amongst  other  things) 
for  an  account  of  the  produce  of  the  Chelsea  Water- 
works sliares,  accrued  since  the  testator's  death, 
which  had  been  received  by  the  defendant,  and  that 
the  securities  for  snch  shares  might  be  delivered  ap 
to  the  plaintiff,  or  secured  in  court.  The  defendant 
by  her  answer,  submitted,  that  the  Chelsea  Water- 
works ahares  were  personal  estate ;  and  issue  being 
joined,  the  parties  went  into  evidence  on  the  subject, 
which  evidence  consisted  of  the  act  of  the  8  Gea  1 ; 
a  copy  of  the  charter  of  the  9  Geo.  1 ;  copies  of  the 
transfers  of  eighty  shsres  from  the  testator,  as  exe- 
cutor of  Thomas  Weekley,  to  John  Harbutt,  and 
from  John  Harbutt  again  to  the  testator ;  and  depo- 
sitiotta  of  Mr.  Stainsby,  a  director  of  the  Chelsea 
Waterworks  Company,  and  of  Mr.  Bligh,  their 
secretary,  as  to  the  nature  and  mode  of  transfer  of 
die  shares. 

The  cause  was  heard  before  Sir  Thomas  Sewell, 
M.R. ,  and  the  decree  (among  other  things)  declared, 
*'  That  the  eighty  ahares  in  the  Chelsea  Waterworks, 
in  the  said  testator's  will  mentioned,  are  to  be  cou- 
aidered  as  part  of  his  personal  estate,  specifically 
devised  by  his  will;  and  that  the  plaintiff  ia  entitled 
to  twenty  shares  thereof,  and  Frances  Walton,  in  th* 
said  will  oalled  cousin  Walton,  to  ten  sharea  thereof ; 
and  that  the  defendant  is  entitled  te  the  income  of 
fifty  sharea  thereof  for  her  life  only,  and  the  plaintiff  to 
the  said  fifty  shares  after  the  death  of  the  defendant." 
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seetnft  to  have  been  one  of  election,  the 
plaintiff  having  accepted  benefits  under 
the  will ;  and  as  the  company  were  not 
parties  to  the  suit,  it  is  difficult  to  say 
how  the  Court  could  make  such  a  decree 
in  their  absence* 

The  Altofney  General,  Mr,  Boteleri  and 
Mr,  Preeaat  White,  for  the  defendants,  the 
Governor  and  Company  of  the  Chelsea 
Waterworks. — These  shares  have  been 
considered  as  personal  property  for  up- 
wards of  1^5  years,  and  in  that  character 
have  been  disposed  of  inter  vivoBt  and  be- 
queathed by  will.  The  only  case  of  a  dis- 
pute upon  the  point  was,  that  of  fVechley 
V.  Weekley,  in  which  Sir  Thomas  Sewell 
decreed,  that  the  shares  in  the  Chelsea 
Waterworks  were  to  be  considered  as  part 
of  the  personal  estate  of  the  testator.  If 
these  shares  were  now  to  be  considered  as 
Keal  estate,  so  as  not  to  pass  by  a  will  un- 
attested by  three  witnesses,  Uie  greatest 
confusion  and  distress  would  arise.  The 
correctness  of  the  decisions  in  the  Bath 
and  Avon  Navigation,  and  the  New  River 
Company  are  not  questioned.  Real  pro- 
perty purchased  for  partnership  purposes, 
for  all  the  purposes  of  that  partnership  is 
personal,  and  passes  accordingly ;  but  in 
the  New  .River  Company  case,  that  rule 
did  not  apply ;  because,  by  the  words  of 
the  d  Jac.  1,  and  of  the  charter,  the  shares 
were  made  descendible  to  the  heirs  of  the 
parties  interested.  The  grant  was  origi- 
nally made  to  Sir  Hugh  Middleton,  his 
heirs  and  assigns.  So,  in  the  case  of  the 
Bath  and  Avon  Navigation,  it  is  expressly 
ordained,  that  "  the  share  of  a  party  dying 
shall  descend  and  go  to  the  heirs  and  as- 
signs of  the  party  so  dying."  Upon  this  cir- 
cumstance, and  upon  the  usage  and  general 
understanding  between  the  proprietors,  in 
Buckeridge  v.  Ingram,  the  Master  reported 
that  these  shares  were  in  the  nature  of 
realty.  Here,  on  the  contrary,  it  has  been 
the  invariable  usage  to  assign  the  shares  as 
personalty.  The  works  ^  the  company 
were  in  the  first  instance  erected  on  landi 
of  which  they  had  purchased  a  lease  for 
ninety*nine  years.  Previous  to  the  yeav 
1729,  they  held  no  freehold  land  whatever ; 
they  then  purchased  three  acres  of  free- 
hold, which  was  all  they  possessed  till 
17 S5,  when  they  purchased  three  acres 
and  one  rood  more ;   and  in   179.3,  six 
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acres.  Theser,  no  doubt»  are  realty,  and 
are  vested  in  the  corporation ;  but  be- 
fore these  purchases,  everything  which 
the  company  possessed  was  personal.  In 
all  these  cases,  the  question  is,  not  what 
estate  the  corporation  has,  but  what  the 
individuals  have.  Five-sixths  of  the  pro- 
perty of  the  corporation  is  personal.  As 
far  as  the  shareholders  are  concerned,  it 
is  attended  with  all  the  incidents  of  per- 
sonalty. The  company  was  constituted 
with  a  commercial  intent.  The  share- 
holders had  power  to  transfer  these  shares ; 
and  they  might  have  exercised  that  power 
before  a.  single  acre  was  purchased.  This 
case  is  distinguishable  from  The  Bath  and 
Avon  Navigation  case^  inasmuch  as  the 
word  "  heirs  "  is  not  to  be  found  in  rela- 
tion to  the  shareholders,  either  in  the  sta- 
tute of  8  Geo.  1.  or  in  the  subsequent 
charters.  It  is  said,  that  these  shares 
cannot  pass  under  this  will,  because  the 
will  is  not  executed  so  as  to  pass  real  es- 
tate, but  when  the  situation  of  the  words 
"  last  will  and  testament,"  in  the  2Srd  sec- 
tion, is  considered,  coming  as  they  do,  im- 
mediately after  the  words  "sell,  assign, 
and  transfer,"  &c.,  it  appears  clear,  that 
any  will  or  testament,  of  which  the  Eccle- 
siastical Court  would  grant  probate,  would 
satisfy  the  words  of  Uiis  charter.  There 
is  no  authority  for  the  proposition,  that,  in 
a '  mixed  fund,  tliat  which  savours  of  the 
realty  gives  a  character  to  the  whole. 
Under  Lord  Coke's  definition,  the  right  of 
laying  pipes  may  be  a  tenement ;  but  it  is 
only  a  tenement  in  the  corporation.  A 
sliare  in  the  corporation  is  one  thing,  a 
tenement  which  is  in  the  corporation  is 
totally  different.  Therefore,  when  all 
the  circumstances  in  this  case  are  consi- 
dered, it  is  clear,  that  the  property  of  this 
corporation  is  to  be  treated  like  that  of 
any  ordinary  mercantile  partnership.  Upon 
this  point  the  law  is  perfectly  settled. 
Whatever  landed  property  the  partnership 
acquires,  whether  freehold  or  leasehold^ 
devolves  in  equity  to  the  executors  of  the 
partners— /'At^  v.  PhUlipM  (17).  If 
partners  take  a  conveyance  of  real  estate, 
m  a  form  which  shews  they  do  not  intend 
it  to  devolve  to  their  executors,  they  can 


(17)  I  Myl.ftK.  649;  ■.e.  iLswJ.  Rep.(N.s.) 
CbracSH. 


do  no-rBahnam  v.  Shore  (18).  If  A.  ancf 
B.  partners,  enter  the  freehold  property 
in  the  books  as  partnership  property,  that 
will  be  evidence  to  shew  that  by  contract 
it  is  partnership  property.  If  they  enter 
it  half  as  A's  property,  and  half  as  B*8, 
then  it  is.  otherwise.  At  present,  if  seve- 
ral parties  take  a  colliery,  the  law  con- 
siders it,  whether  freehold  or  leasehold,  aa 
partnership  property.  Formerly  there 
was  a  difficulty  with  respect  to  collieries, 
in  reference  to  the  term  "partner  in  trade.*' 
The  observations  of  Sir  John  Leach,  in 
Fereday  v.  Wigktwich  (19)>  are  not  appli- 
cable to  mines  alone;  any  other  property 
in  the  nature  of  realty,  as  a  farming  lease, 
would  come  within  the  same  rule — Jefferw 
y.  Small  (20),  Elliott  v.  Brown  (21),  Jadt-^ 
ion  V.  Jackson{ft9,)t  and  Lake  v.  Qib$on 
(23).  The  parties,  here,  from  the  ban- 
ning to  the  end  of  their  act  and  charter, 
have  bound  themselves  by  words  appli- 
cable only  to  personal  estate;  which  is 
sufficient  to  make  these  shares  personalty, 
without  any  express  words  for  that  pur- 
pose. A  contract  to  supply  water  in  pipes, 
is  a  contract  to  supply  goods  within  the 
meaning  of  the  bankrupt  laws — West  Mid" 
dksex  traterworks  Company  v.  Suwerkropp 
(24).  The  shareholder  is  a  mere  trader, 
and  the  real  and  personal  property  are 
the  machinery  for  carrying  on  die  trade. 
The  corporation  holds  them  for  the  ma- 
nagement of  the  concern,  and  the  individual 
shareholders  have  only  a  right  to  a  share 
of  the  net  profits — Ex  parte  Home(%5\ 

[PAaxEi  B. — Your  argument  is,  that  the 
shareholder  has  no  right  to  the  specific 
profits,  or  to  the  possession  of  any  part  of 
the  realty;  but  only  to  a  share  of  the 
capital,  according  to  the  amount  of  their 
camtal  subscribed.] 

That  is  the  argument.  With  respect  to 
the  cases  cited  for  the  plaintiff,  that  of  the 
New  River  Company  is  totally  inapplica- 
ble here ;  the  form  of  its  act  and  charter, 

(18)  9  Yea  600. 

(19)  1  Rum.  &  MjL  45;  s.  e.TuDL  t50. 
(fO)  1  Vera.  tl7. 

(SI)  SSwaDat4a9. 

(it)  9  Vm.  931. 

{tS)  1  Eq.Ca.Abr.  f90;  s.e.Miii.Laksv.Crm^ 
«iock,  9  P.  Willi.  158. 

(f  4)  4  Cv.  &  P.  87. 

(S5)  7fi.&a6S9;s.o.Mtb6Kin|r«.tlMW4»r- 
•ratar  sod  BimiiigbiiB  CsmI  Navifslion,  6  Law  J. 
IUp.K.ai7S. 
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tmd  also  of  the  original  conveyance  to  Sir 
Hugh  MiddletoUf  being  expressly  ap- 
plicable to  the  transfer  of  r^al  property 
only.  Then,  as  to  the  Vauxhall  Bridge 
Company,  admitting  the  decision  of  Sir  J. 
Leach  to  be  correct,  it  only  goes  to  the 
extent,  that  the  shares  in  that  company  are 
not  within  the  clause  of  ''order  and  dispo- 
sition" (26).  It  does  not  necessarily  follow, 
that  they  are  real  estate,  inasmuch  as 
leaseholcbi  are  not  within  that  clause.  The 
TO-esent  case  must  be  governed  by  that  of 
WeekleyY.  Weekley^  which  is  a  precise  and 
explanatory  decision  upon  the  subject; 

Mr,  (?.  aichards  and  Mr.  Stevens^  for 
the  defendant  William  Brent. — This  is  a' 
trading  adventure,  in  which  the  shai^es  are 
personalty,  though  existing  m  perpetuum: 
It  was  held  by  Lord  Hardwicke,  in  Lard 
Stafford  V.  Buckley,  that  the  mere  circum- 
stance of  an  annuity  being  charged  as  per- 
sonalty in  perpetuumt  would  not  make  it  in 
the  nature  of  realty.  This  is  a  stronger 
case  in  favour  of  the  personal  representa- 
tive, than  are  cases  of  that  class.  Con- 
sidering the  frame  of  these  documents,  and 
the  mode  of  dealing  by  the  company,  it  is 
not  incumbent  on  the  defendant  to  shew 
that  the  shares  have  been  expressly  convert- 
ed into  personalty ;  it  lies  on  the  plaintiff 
to  shew  the  contrary.  The  argument,  that 
the  shares  ought  to  partake  of  the  general 
nature  of  the  property  is  totally  untenable, 
and,  if  adopted,  would  lead  to  great  absur- 
dities. Here,  the  party  takes  ah  assign- 
ment to  him,  his  executors,  administra- 
tors, and  assigns,  which  shews,  not  merely 
a  contract  between  him  and  the  other 
shareholders,  but  a  personal  interest  in 
himself;  whereas  in  Lard  Stafford  v.  Buck" 
ley,  there  was  nothing  on  the  face  of  the 
instrument  to  shew  why  it  should  go  as 
personalty.  But  even  if  the  shares  should 
be  considered  real,  it  is  not  clear  whether, 
under  the  29rd  section,  the  shareholder  has 
not  a  right  to  dispose  of  them,  by  a  will 
not  executed  according  to  the  Statute  of 
Frauds.  The  conveyance  inUr  vtooi  was 
not  intended  to  be  made  according  to  the 
rules  of  law ;  and  there  is  no  reason  to 
think,  that  a  will  was  intended  to  be  placed 

(t6)  See  also  Ex  parte  Vallance,  6  Law  J.  Rep. 
(if.8.)  Bankr.  62,  where  it  was  held,  that  sbaree  in  a 
g^s-light  company  pasted  to  a  bankrupt's  a88ig;nees, 
US  io  bis  order  and  dispo^itioii. 


on  a  different  footing.  The  plaintiff  claims' 
as  heir-at-law  of  Timothy  Brent,  but  he 
gives  no  evidence  of  an  equitable  seisin  in 
fee.  Supposing  the  shares  to  be  real  pro- 
perty, the  conveyance  to  Timothy  Brent 
could  only  pass  a  life  estate,  there  beinj^ 
n6  words  of  inheritance, 
ilfr.  SvmplniMan  replied. 

Jan.  18, 1837. — Aldcrsok,  B.  now  de- 
livered the  judgment  of  the  Court. — ^This 
was  a  bill,  praying  in  substance  thai  the 
defendant  Margaret  Brent,  widow  and 
Executrix  of  Timothy  Brent,  deceased, 
might  account  for  certain  shares  in  the 
Chelsea  Waterworks,  and  that  it  might  be 
declared  by  the  Court,  that  the  plaintiff  as 
his  heir-at-law,  became  entitled  to  these 
^ares,  and  that  the  other  defendants,  the 
Governor  and  Company  of  the  Chelsea 
Waterworks,  might  be  directed  to  insert 
in  their  transfer-books  the  plaintiff's  name 
Us  proprietor  thereof. 

There  is  no  dispute  as  to  the  facts,  and  the 
only  question  for  the  Court  is,  whether  those 
shares  were  part  of  the  real  or  of  the  per* 
donal  estate  of  the  testator.  If  the  former, 
the  plaintiff,  as  heir-at-law,  is  entitled  to  the 
decree  he  prays,  because  the  will  is  attest- 
ed by  only  two  witnesses :  if  the  latter,  his 
bill  must  be  dismissed.  When  this  ques- 
tion originally  came  before  me,  I  thought 
it  one  of  so  much  difficulty,  and  involving 
such  extensive  consequences,  that  I  was 
desirous  the  parties  should  have  the  bene- 
fit of  having  the  opinion  of  my  learned 
Brethren  also ;  and,  accordingly,  in  con- 
formity to  the  practice  here,  (which  is  a 
peculiar  advantage  in  the  frame  of  the 
Court  of  Equity  in  the  Exchequer,)  I  ad- 
journed the  case,  to  be  heard  before  the  full 
Court.  The  case  was,  in  the  course  of  last 
Michaelmas  term,  very  fully  and  ably 
argued  before  Lord  Abinger,  my  Brothers 
Parke  and  Gumey,  and  myself;  and  I  am 
now  to  deliver  the  opinion  of  the  whole 
Court  on  the  point. 

The  company  of  the  Chelsea  Water- 
works was  originally  constituted  under  the 
provisions  of  the  statute  8  Geo,  1:  (1728.) 
By  that  act,  certain  persons  named  therein 
were  constituted  commissioners,  under- 
takers, and  trustees  for  carrying  into  effect 
the  works  then  projected,  and  for  after- 
wards maintaining  them.    For  that  pur** 
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pose,-  His  Majesty  was;  by  a  subsequent 
clause,  empowered  to  incorporate  tbem  by 
(be  name  of  tbe  Governor  and  Company 
pf  the  Chelsea  Waterworks ;  and  they  were 
to  have  the  power  of  purchasing  lands  not 
exceeding  1,0002.  per  annum,  and  to  sell 
and  dispose  thereof  at  their  pleasure,  and 
to  do  all  necessary  works,  and  to  be  sub- 
ject to  such  rules,  qualifications,  and  ap- 
pointments as  His  Majesty  should  think 
reasonable  to  be  inserted  in  the  charter, 
and  might  also  be  empowered  to  make  bye* 
laws  from  time  to  time  for  the  good  go- 
vernment of  the  corporation.  In  pursuance 
of  this  power,  a  charter  of  incorporation 
was  granted  almost  immediately  after  by 
George  I.  That  charter  followed  the  di- 
rections of  the  statute,  and  gave  the  cor- 
poration power  to  purchase  lands,  &c.,  so 
as  they  did  not  exceed  in  value  1,000/.  per 
annum  ;  and  also  estates  for  life  or  lives, 
and  for  years,  and  goods  and  chattels,  of 
what  nature  or  value  soever,  for  the  better 
carrying  on  and  effecting  the  purposes  of 
the  company,  not  exceeding  the  value  of 
the  joint  stock  of  the  corporation  therein- 
aAer  mentioned  and  limited,  and  to  be 
taken  and  computed  as  part  thereof.  The 
^Srd  section  empowered  the  corporation, 
by  subscription,  to  raise  a  joint  stock,  not 
exceeding  40,000/.;  and  to  manage  the 
same  from  time  to  time,  and  to  receive  the 
benefit  and  advantages  of  the  same  to  the 
use  of  them,  the  said  governor  and  com-* 
pany,  and  their  successors,  according  to 
such  shares  and  proportions  as  they,  or 
any  of  them,  had  or  should  have  therein. 
And  then  it  provided,  tlwt  every  person 
subscribing  and  contributing  any  sum  or 
sums  of  money,  should,  by  virtue  thereof, 
become  members  of  the  said  corporation, 
and  should  be  entitled  to  a  share  or  shares 
in  such  joint  stock,  (previously  fixed  at 
20/.  each,)  equal  to  the  sum  or  sums  of 
money  so  by  him  actually  contributed  and 
paid  in,  and  no  greater,  and  should  be 
enabled  to  sell,  assign,  ^d  transfer  the 
same,  or  any  part  thereof,  (not  being  less 
than  one  whole  share,  as  by  a  subsequent 
clause  was  provided,)  by  transfers  in  the 
company's  books,  in  such  manner  as  ^ould 
be  by  a  general  court  directed,  or  by  his 
last  will  and  testament;  and  the  persons  to 
whom  such  aissignment,  or  transfer,  or  dis- 
position by  last  will  and  testament,  should 


be  made,  should,  by  vhrtue  thereof,  b^eoaie 
members  of  the  said  corporation. 

What,  then,  is  the  intention  of  the  Crown 
and  the  Legislature,  to  be  c(^lected  from 
all  these  particulars,  as  to  tbe  nature  of 
the  interest  which  each  shareholdef  ia  to 
have  7  That  is,  in  truth,  the  wlM^e  ques- 
tion in  this  cause.  Now,  in  the  first  plaee, 
we  have  a  corporation,  to  whose  manage- 
ment the  joint  stock  of  money  subtcribed 
by  its  individual  eorporatora  is  intraated. 
They  have  power  of  vesting  it  at  their 
pleasure  in  real  estate,  limited  only  as  to 
amount;  or,  in  personal  estate^  and  of 
altering,  from  time  to  time,  tbe  species  of 
property  which  they  may  choose  to  hold ; 
and,  in  order  to  give  them  greater  facilities 
and  advantages,  certain  powers  are  in- 
trusted to  the  undertakers  by  the  legisla- 
ture, (and  that  even  before  they  were  con- 
stituted a  body  cOTporate,)  of  laying  down 
pipes,  and  thereby  occupying  land  for  the 
purposes  of  their  undertaking*  These 
powers  render  the  use  of  the  johit  stock 
by  the  body  corporate  more  profitable ;  bat 
they  form  no  part  of  the  joint  stock  itsdf ; 
and  one  decided  test  of  this  is,  that  they 
belong  inalienably  to  the  corporation, 
whereas  all  the  joint  stock  is  capable  ex- 
pressly of  being  sold,  exchmged,  varied, 
or  disposed  of,  at  the  pleasure  of  the  cor- 
porate body.  It  is  of  the  greatest  impor- 
tance to  look  carefully  at  the  nature  of  the 
property  originally  intrusted,  and  that  of 
th^  body  to  whose  management  it  is  in- 
trusted,— the  powers  that  body  has  over  it, 
and  the  purposes  for  which  Uiose  powers 
are  given.  The  property  is  money — the 
subscriptions  of  individual  corpofutors. 
In  order  to  make  that  profitable,  it  im  in- 
trusted to  a  corporation,  who  have  an  un- 
limited power  of  converting  part  of  it  into 
land,  part  into  goods;  and  of  changing 
and  disposing  of  each  from  time  to  time ; 
and  the  purpose  of  all  this  is,  the  obtaining 
of  a  clear  surplus  profit  from  the  use  and 
disposal  of  this  capital  for  the  indmdual 
contributors. 

It  is  this  surplus  profit  alone^  which  is 
divisible  among  the  individual  corpora- 
tors. The  land,  or  the  chattels,  are  only 
the  instruments — and  those  varying  and 
temporary  instruments — whereby  tbe  joint 
^tock  of  money  is  made  to  produce  profit. 
Suppose  the  subscription  had  not  been 
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made  by  the  iadividual  eorporators,  but  that 
stran^rs,  haviE^  collected  ihe  moneyi  had 
put  it  into  the  maoageineDt  of  a  corporate 
body  having  particular  privileges,  and  had» 
after  giving  diem  powera  to  vest  the  money 
at  their  pleasure,  stipulated  to  receive 
theee  profits — could  it  be  contended,  that 
the  nature  of  the  property  of  the  subscri- 
bers depended  on  the  mode  of  management 
by  the  independent  body?  And  yet  that 
is,  in  truth,  this  ease;  for  the  individual 
members  of  a  corporation  are  quite  as  dis- 
tinct firom  the  metaphysical  body  called 
"  the  corporation,"  as  any  others  of  Hia 
Majesty's  subjects  are. 

Thia  case  varies  most  materially  from 
those  which  were  cited  in  the  argument. 
In  The  Ntm  River  c«se,  the  individual  cor- 
porators had  the  property.  The  corpora- 
tion had  only  the  management  of  it.  Lord 
Hardwicke,  in  the  case  in  Alkynit  ex- 
pressly puts  it  on  that  ground.  **They 
have  the  legal  right,"  he  says  i  "  they  may 
bring  an  ejectment  for  so  much  land  co- 
vered with  water;"  and  the  only  difference 
between  the  shareholders  of  the  King's 
balf  and  the  other  is,  that  the  corp<Mration 
of  management  have,  as  to  these  shares, 
perhaps  the  legal  estate  in  them,  the  equi- 
table estate  being  in  the  individual  pro- 
prietors. In  that  case,  too,  the  property 
given  to  the  corporation  was  real  property^ 
which  they  were  to  manage  for  the  good  of 
all.  They  have  no  powers  of  converting 
it  into  any  other  sort  of  property,  but  must 
keep  it  and  make  a  profit  from  it  as  it  is — 
vis.  as  real  property. 

The  same  observations  apply  to  the  case 
oiBuekendge  v.  Ingram^  (the  Avon  Navi- 
gation case,)  with  this  addition,  that  there 
Uie  undertakers  do  not  appear  to  have 
been  a  corporation  at  all,  and  in  both,  the 
shares  are  transferred  to  the  shareholders 
and  their  heirs.  But  here  the  case  is 
wholly  different:  the  property  intrusted  ia 
money ;  the  corporation  may  do  what  they 
like  with  it,  and  may  obtain  their  profit  in 
any  way  they  please  from  the  employment 
of  their  capitid  stock.  If  they  thought 
that  they  could  with  greater  profit  supply 
water  by  ccmveying  it  in  carts,  or  the  like» 
they  would  have  a  perfect  right  so  to  do« 
It  would  be  strange  that  the  nature  of 
these  shares  should  continually  fluctuate, 
and  be  sometimea  real  estate,  and  some- 


times personal,  according  as  the  corpora- 
tion, in  the  course  of  their  management, 
should  dioose  to  hold  real  or  personal  pro- 
perty. Suppose  a  man  should  make  his 
will,  attested  by  two  persons,  and  at  a  time 
when  the  corporation  hold  only  personal 
estate — it  is  good — he  becomes  lunatic, 
or  is  incapable  from  age,  and  then  real 
property  is  bought  by  the  corporation.  Is 
his  will  to  be  set  aside  ?  And  yet  he  cannot 
make  another. 

Then,  in  what  way  has  this  property 
always  been  treated?  If  we  look  to  the 
wording  of  the  charter,  the  language  is 
much  more  suitable  to  personal  than  to 
real  estate.  Indeed,  on  the  latter  suppo- 
sition, it  is  very  inaccurate.  Again,  the 
form  of  transfer  appointed  by  the  legisla- 
ture (for  that  which  is  done  under  the 
provisions  of  the  charter  is,  in  fact,  done 
by  the  legislature,  and  is  indeed  subse- 
quently recognized  by  it,)  is  applicable  ta 
personal  estate  only.  These  shares  are 
not  transferred  to  A.  B.  and  his  heirs,  but 
to  A.  B,  his  executors,  administrators,  and 
assigns;  and  so  they  have  always  been. 
This  form,  indeed,  may  be  considered  as 
almost  a  contemporary  exposition  of  the 
law  on  this  point. 

Lastly,  in  JVeekley  v.  Weekley,  thia  point 
came  expressly  under  the  consideration  of 
Sir  Thomas  Sewell,  M.  R.,  and  he  decided 
that  the  shares  were  personal  property. 

Upon  the  whole,  therefore,  we  think  tliat 
the  principles  of  law,  the  usage  of  the^ 
company,  and  the  distinct  authority  of  one 
decided  case,  are  suiBcient  to  warrant  us 
in  coming  to  a  conclusion  that  these  shares 
are  personal  property. 

The  result  is,  that  tlie  bill  must  be  dis- 
missed, with  costs. 

Decree  accordingltf^ 


.} 


ANONYMOUS. 


C.B. 

June  3,  1836 

Practice. — Contempt. 

Defendant  in  canlemptf  living  nfithin  the 
rules  of  the  King's  Bench,  ordered  to  be 
cammiited  to  the  Fleets 

The  defendant,  who  was  in  contempt, 
was  living  within  the  rules  of  the  King's 
Bench. 
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Mr.  ElderUm  moved  that  he  might  he 
turned  over  to  the  Fleet,  observing,  that  a 
party  cannot  have  the  benefit  of  the  rules 
of  the  King's  Bench  when  committed  for 
a  contempt — LanqtiU  v.  Jones  (1). 

The  Court  ordered  him  to  be  committed 
to  the  Fleet,  charged  with  this  contempt, 
and  other  contempts  in  other  causes  (S). 


C.B. 


.} 


No  15,  183   6./        SMITH  9.  SMITH. 

Practice — Receiver  before  Aruwer* 

The  Court  mil  not  ditpoMsess  a  defendant^ 
nho  is  interested  and  has  the  legal  title^  and 
appoint  a  receiver  before  answer ^  unless  all 
the  other  parties  interested  join  in  the  appli' 
cation^  except  upon  very  strong  grounds  of 
ob^ectwn* 

William  Smith,  by  his  will,  gave  all  his 
real  and  personal  estate  to  his  daughter 
Ann,  and  three  other  persons,  &c.,  upon 
trust  to  raise  and  pay  certain  annuities, 
amongst  which  were  10/.  for  their  lives 
to  his  grandson  Frederick,  and  $51.  to  his 
son  Henry  Sweeting.     The  latter  to  be 
paid  into  his  own  proper  hands  by  monthly, 
quarterly,  or  half-yearly  payments,  at  the 
discretion  of  the  trustees,  and  so  as  Henry 
Sweeting's  receipt  only  should  be  a  dis- 
charge, and  not  the  receipt  of  any  assignee 
or  assignees  under  any  authority  derived 
from  him.    The  surplus  was  to  be  equally 
divided  between  the  testator's  children  re- 
spectively, save  as  to  the  share  of  his  son 
Joseph  therein  mentioned.    And  from  and 
after  the  decease  of  his  children,  the  trus* 
tees  were  directed  to  receive  and  divide 
the  produce  of  the  estate  equally  between 
all  his  surviving  grandchildren,  who  should 
then  be  living,  share  and  share  alike,  until 
the  youngest  should   attain    twenty-one 
years,  when  they  were  directed  to  turn  the 
whole  into  money,  and  to  divide  the  same 
equally  between  all  such  of  his  said  grand- 
children, and  the  children  or  child  of  any 
such  grandchild  as  might  be  then  dead, 
leaving  lawful  issue,  such  children  or  child 

(1)  rStn.  87. 

(«)  See  Is  re  Gomperts,  6  Uw  J.  Rep.  (w.) 
K.B.  164. 


lo  take  only  his  or  their  jparenit's  riuure; 
The  trustees  were  also  appointed  execti- 
tors.  In  November  1824  the  testator 
died,  leaving  Henry  Sweeting  his  eldest 
ton  and  heir-at-law,  and  Ann  his  daughter, 
with  several  other  children  surviving  him* 
The  other  executors  having  renounced 
probate,  in  May  ISftS  Ann  proved  the  will, 
entered  into  possession,  and  took  upon 
herself  the  execution  of  the  trusts.  She 
died  in  October  1834,  having  by  her  will 
appointed  John  Farr  and  another  her  exe» 
cutors.  Farr  alone  proved  the  will,  the 
Other  executor  renounced  probate. 

The  original  bill  was  filed  by  Frederick 
the  testator's  grandson,  against  Farr  and 
the  children  and  other  grandchildren  of 
the  testator,  and  it  prayed  for  an  account, 
a  receiver,  an  injunction  to  restrain  Farr 
from  furtlMr  interference  with  the  testator's 
property ;  and  that  the  rights  and  interests 
of  the  parties  might  be  ascertained.     Fre» 
derick  died  jn  October  1835,  and  the  pr^ 
sent  bill  of  revivor  was  soon  afterwards 
filed  by  his  widow  as  his  adminiatratrix, 
and  his  infant  children,  against  the  same 
parties  ;  and  it  prayed  that  the  arrears  of 
Frederick's  annuity  might  be  paid  to  hit 
widow;  that  Henry  Sweeting  might  be 
decreed  to  account  for  all  sums  received  by 
him  from  the  estate  of  the  testator,  and 
that  he  might  be  restrained  firom  collecting 
or  receiving  any  part  of  that  estate ;  for  a 
receiver,   &c.     It   charged,   that   Henry 
Sweeting,  upon  the  death  of  Ann,  had4>lH* 
tained  letters  of  administration  de  bamismm 
of  the  testator,  by  virtue  of  which  he  had 
possessed  himself  of  the  testator's  personal 
estate,  and,  as    heir-at-law,  of  the  real 
estates  :  that,  upon  the  death  of  Ana,  he 
changed  his  residence,  lived  at  greater  ex* 
pense  than   before,  and  refused  to  pay 
Ann's  share  to  the  parties  interested,  or 
the  arrears  of  Frederick's  annuity  to  hi» 
widow:  that  he  had  very  little  property 
beyond  what  he  took  under  the  wiU,  and 
his  half-pay  as  a  lieutenant  in  the  local 
militia  :  Uuit  he  was  an  uncertificated  bank* 
rupt :  and  that  he  had  misapplied  the  mo* 
nies  of  the  teatetor,  &c.  No  answer  having 
been  put  in  by  the  defendant,  a  motioB 
was  now  made  for  a  receiver,  uponaffldavita 
supporting  the  above  charges,  and  on  the 
grounds,  that    if  Henry  Sweeting  were 
permitted  to  continue  in  receipt  of  the 
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Monies,  the  greater  part  would  be  lost  to 
the  estate. 

By  his  affidavit,  the  defendant  denied  all 
the  allegations  as  to  the  change  in  his 
mode  of  living,  except  having,  on  Ann's 
death,  for  the  purpose  of  more  conveniently 
administering  the  testator's  estate,  changed 
his  abode:  he  alleged  that,  as  Ann's 
heir*at-law,  with  the  full  consent  of  the 
parties  interested,  he  had  received  the 
rents  and  profits  of  the  testator's  real 
estate,  and  administered  his  unadroinistered 
personal  estate,  and  that  his  brother  Jo- 
seph, one  of  the  deponents  on  the  other 
side,  was  one  of  his  bondsmen  on  taking 
out  letters  of  adpiinistration  de  bonis  rum : 
that  he  had  paid  over  to  the  parties  enti- 
tled all  that  he  had  received  of  Ann's 
shares :  that  there  was  a  debt  due  on  an 
unsettled  account  between  the  estate  of 
Frederick  and  that  of  the  testator:  that  he 
paid  the  annuities  as  soon  as  due,  and 
frequently  in  advance;  and  that  he  was 
possess^  of  an  income  beyond  what  he  took 
under  the  will,  and  his  half-pay.  He  ad- 
mitted having  been  a  bankrupt  thirty-eight 
years  since,  but  could  not  recollect  whether 
he  obtained  his  certificate ;  and  he  deposed 
that,  shortly  after  his  bankruptcy,  he  en-* 
tered  his  Majesty's  service,  when  his  father 
settled  his  affairs. 

Mr,  Shnpkinscn  and  Mr,  K.  Parker,  in 
support  of  the  motion. — The  circumstances 
of  the  case  are  sufficiently  strong,  to  say 
nothing  of  the  bankruptcy,  to  entitle  the 
plaintiffs  to  obtain  the  object  of  their  motion 
— Brodiey.Barrie{l)f  Gladdonv.  SUmeman 
{%).  The  testator,  by  giving  to  the  trus*. 
tees  a  discretionary  power  to  dole  out  the 
annuity  of  35/.  to  this  son,  and  by  guard- 
ing against  its  being  paid  to  any  other  per- 
son, shewed  his  want  of  confidence  in  the 
defendant.  It  is  by  the  operation  of  law 
only  that  the  trusts  of  the  will  have  de- 
volved upon  him.  In  Qladdon  v.  Stoneman 
the  point,  with  reference  to  an  uncertifi- 
cated bankrupt,  has  been  decided ;  and,  in 
both  cases,  the  receiver  was  appointed  be- 
fore answer. 

Mr,  PigM,  for  the  defendants  entitled 
to  annuities  in  possession  and  shares  in  the 
residue,  cited  Langley  v.  Hawk{S)., 


(1)  3  Mer.  693. 
(f)  1  Madd.  143, 
(S)  5  Madd.  46. 


Mr.  a.  Rkhardi  and  Mr:  Puller,  for 
the  defendant  Henry  Sweeting,  opposed 
the  motion,  first,  on  the  ground  that  tm 
the  record  stood  the  bill  must,  upon  hear- 
ing, be  dismissed ;  secondly,  on  that  of  the 
nature  of  the  interests  of  the  parties;  and, 
thirdly,  because  sufficient  cause  had  not 
been  shewn  to  induce  the  Court  to  grant 
the  motion. 

Loan  Abinobr,  C.B. — ^I  do  not  feel  my-> 
self  called   upon  to  decide  the  question, 
how  far  this  bill  has  been  properly  filed 
as  a  bill  of  revivor  and  supplement,  or  how 
far  the  parties  have  been  properly  joined 
as  plaintiffs  :  my  opinion  proceeds  on  the 
ground,  that  this  motion  is  made  without 
any  sufficient  reason,  before  any  answer 
has  been  put  in ;  it  being  admitted,  that 
such  an  application  must  be  made  on  spe- 
cial circumstances.     The  case  which  has 
been  referred  to  in  support  of  the  motion 
states,  that  when  all  parties  interested  con- 
cur in  the  application,  it  may  be  made.   It 
says,  the  receiver  was  appointed,  all  parties 
being  before  the  Court,  and  consenting. 
Do  all  parties  consent  here?     First,  it 
strikes  me,  that  the  defendant,  who  is  in- 
terested, does  not  consent.     His  brothers, 
are  interested,  and  some  of  them  do  not 
consent.   It  appears  to  me,  that  that  alone 
is  a  sufficient  answer  to  this  application.  I 
think  it  should  be  a  very  strong  case  in- 
deed to  induce  a  Court  to  dispossess  a 
party  who  is  interested,  and  who  has  a- 
legal  title,  and  appoint  a  receiver,  unless 
the  other  parties  consent.    It  is  very  true, 
that  the  mode  in  which  he  came  into  pos- 
session of  ..the  property,  particularly  if  he 
were  not  clothed  with  a  legal  title,  might, 
under  ordinary  circumstances,  give  rise  to 
objections;  because,  taking  the  property 
ad  he  did,  after  he  had  been  dispossessed, 
of  it  by  his  father,  and  upon  his  surviving 
his  sister,  there  might  be  sufficient  ground 
for  raising  questions  prejudicial   to  his 
character.     But  when  we  look  at  the  cir- 
cumstances of  the  case,  we  do  not  see  that 
he  labours  under  the  odium  of  volunteer- 
ing his  services  on  this  occasion.  It  is  true, 
that  the  father  did  not  make  him  his  exe- 
cutor, and  seems  to  have  had  some  doubt 
about  the  assignees'  interest  interfering  to 
deprive  him  of  the  benefits  of  the  will,  be- 
cause that  clause  in  the  will  which  has  been 
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referred  to,  looks  as  if  the  testator  doubted 
whether  a  proper  provision  would  be  made 
for  his  son,  if  his  share  was  given  him  ab- 
solutely. But  that  was  in  the  year  1 822, 
and  the  son  took  possession  twelve  years 
after — namely,  in  1834 ;  and  when  he  took 
possession,  it  is  not  alleged  that  he  was 
objected  to ;  and  one  of  the  parties  inter- 
ested was  actually  his  surety  to  the  Ec- 
clesiastical Court ;  therefore,  the  circum- 
stances of  his  taking  possession  are  not  so 
prejudicial  to  him  as  they  would  otherwise 
be. 

Then,  where  the  three  trustees  have  re- 
nounced, and  his  sister  is  dead,  what  is  to 
be  done  ?  He  is  tlie  only  person  who  can 
interfere.  He  must  do  so  for  the  benefit 
of  others,  if  not  for  his  own.  He  has  him- 
self an  interest ;  he  has  a  share  of  the  rents 
and  profits  during  his  lifetime,  llien,  what 
are  the  facts  which  have  occurred  since  his 
possession,  to  induce  any  one  to  say,  that 
the  consent  of  these  parties  to  his  posses- 
sion was  improperly  given,  or  that  these 
parties  ought  now  to  be  hostile  to  him  ? 
\Vhen  did  he  change  his  mode  of  liv- 
ing? Not  till  1834.  The  afUdaviU  say, 
that  upon  coming  into  possession  he 
changed  his  residence,  and  adopted  a 
more  expensive  mode  of  living.  That 
naked  fact  alone  is  not  sufficient  to  sup- 
port this  application*  The  objection,  if 
any,  was  existing  when  the  original  bill  was 
filed  as  well  as  the  supplemental  bill.  When 
did  this  new  mode  of  living  begin  to  ope- 
rate upon  the  minds  of  the  parties  7  No 
new  fact  is  alleged,  except  the  defendant's 
change  of  residence,  and  his  living  on  an- 
other part  of  the  property.  It  appears, 
therefore,  to  me,  that  there  is  a  want  of  a 
body  of  facts  for  the  purpose  of  supporting 
the  present  proceeding.  What  may  be  the 
ease  when  the  answer  is  fully  put  in,  .it  is 
not  for  me  to  say.  But  with  respect  to  this 
application,  I  cannot  see  why  I  should,  in 
this  stage  of  the  proceedings,  step  out  of 
the  usual  course,  and  appoint  a  receiver, 
and  adopt  other  means  against  a  defendant 
in  possession,  unless  upon  very  strong 
grounds,  which  I  do  not  see  here.  The 
motion  must,  therefore,  be  dismissed  with 
costs. 

Decree  aeewdingly. 


Ex  parte  thb  bishop  ov  wiir*> 

CHESTER  AND  0THBE8,  m  ftB 
THE  SOUTHAMPTON  AND  LON- 
DON RAILWAY  ACT. 

Statute  —  Construction  —  Soulhamptan 
Railway. 

Purchase-mnney  paid  into  the  Ccmrt  of 
Exchequer^  under  the  Southampton  and  Lon^ 
don  Railway  Act^  cannot  he  paid  to  the  Ac* 
countant  General  of  the  Court  of  Chancery^ 
though  the  property  out  of  which  the  iemd  is 
purchased  by  the  company  is  under  the  ad" 
ministnUion  of  that  Court. 


The  Southampton  and  London 
Company  had  purchased  lands  of  the  Birfiop 
of  Winchester  and  others,  as  trustees  ci 
certain  charities,  which  were  under  the  ad- 
ministration of  the  Court  of  Chancery,  who 
had  appointed  a  receiver  of  the  charity 
lands. 

This  was  a  motion  to  have  the  porcfaase- 
money  paid  to  the  Accountant  General  of 
the  Court  of  Chancery.  The  Railway  Act, 
the  4  &  5  Will.  4.  c.  Ixxxviii.  s.  6  8,  directed 
that  the  money  should  be  paid  into  the 
Court  of  Exchequer, ''  there  to  remain'*  till 
the  same  should,  by  order  of  the  Court, 
be  applied  in  the  redemption  of  the  land 
tax,  the  discharge  of  incumbrances,  or  the 
purchase  of  lands  to  be  settled  to  the  Mke 
uses ;  and  that,  in  the  meantime,  it  should 
be  invested  in  the  purchase  of  3L  per  cent* 
consols,  in  the  name  of  the  Accountant 
General  of  this  court,  the  dividends  to  be 
paid  to  the  party  who  would  have  been 
entitled  to  the  rents. 

Mr.  /•  RusseUf  in  moving,  observed, 
that  however  convenient  this  mode  of  pay- 
ment might  be  to  all  parties,  he  felt  himself 
bound  to  say,  that  he  had  some  doubt 
whether,  under  the  terms  of  the  act,  the 
Court  had  jurisdiction  to  make  the  order* 

Lord  Abingbr,  C.  B. — ^Let  the  money 
be  invested  in  the  consols,  and  let  the  di- 
vidends be  paid  to  the  receiver  under  the 
Court  of  Chancery,  until  the  stock  be  sold 
out,  and  the  produce  reinvested  in  land, 
pursuant  to  the  act. 
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.14,1886./ 
Devise — Trust  Estate, 


BAINBEIDOB  V.  LOBD   ABH- 
BDRTON. 


A  trust  estate  held  to  pass  under  a  devise 
of  all  testator's  real  estates^  not  before  dis" 
posed  of  by  his  will,  to  A*  B,  his  heirs^  execu- 
iorSf  4tdministratorSf  and  assigns^  according 
to  the  tenure  and  nature  thereof,  respectively 
to  and  for  his  and  their  own  use  and  benefit. 

Lady  G.  Beauclerck,  by  her  will,  vested 
certain  real  estates  in  Aubrey,  Earl  of  Bur- 
ford,  Thomas  Brand,  and  Alexander  Adair, 
and  their  heirs,  upon  certain  trusts,  for  the 
beneGt  of  the  plaintiffs.  It  was  directed 
by  the  will,  that  upon  the  death  or  refusal 
to  act  of  either  of  the  trustees  therein 
named,  or  of  any  future  trustee  or  trustees 
to  be  appointed  for  the  purposes  therein 
mentioned,  or  any  of  them,  a  new  trustee 
or  trustees  should,  from  time  to  time,  be 
named  or  chosen  by  such  trustees,  or  the 
survivors  or  survivor  of  them,  in  order  to 
continue  and  carry  on  the  same  trusts ;  to 
the  end  that  there  might  always  be  three 
persons  in  being  for  l^e  support  and  ma- 
nagement of  the  affairs  of  the  said  trusts. 

All  the  trustees  died  without  having 
executed  the  power  of  appointing  new 
trustees.  The  survivor  of  them,  Mr. 
Adair,  by  his  wiU,  afler  devising  certain 
specific  real  estates  to  certain  persons, 
gave  and  devised  all  his  real  estates, 
not  thereinbefore  otherwise  disposed  of, 
unto  the  defendant.  Lord  Ashburton,  (de- 
scribed in  the  will  as  the  testator's  god-son, 
Alexander  Baring,)  his  heirs,  executors, 
administrators,  and  assigns,  according  to 
the  tenure  and  nature  thereof  respectively, 
to  and  for  his  and  their  own  use  and  be- 
nefit. 

The  defendant  declined  to  appoint  a  new 
trustee,  on  the  ground  that,  under  the  cir- 
cumstances, the  power  of  appointment  was 
no  longer  capable  of  being  carried  into 
effect ;  consequently,  the  present  bill  was 
filed  for  the  purpose  of  having  a  new  trus- 
tee appointed,  and  that  the  defendant 
might  convey  the  trust  property  to  him ; 
and  the  only  question  was,  whether  the 
trust  estates  were  devised  to  the  defendant 
by  the  will  of  Mr.  Adair. 

Mr,  Smpkmson  and  Mr,  Heberden,  for 
the  plaintiffs. — ^A  trust  estate  will  pass 
New  Seriis,  VI«— Ezcheq.  in  £q« 


under  the  general  words  in  a  will,  unless 
a  contrary  intention  can  be  collected  from 
other  parts  of  the  instrument — Marlow  v. 
Smith {l)f  Ex  parte  Sergison  (2),  Doe  d. 
Reade  v.  Reade  (8),  Lord  Braybroke  v. 
Inskip  (4).  The  cases,  which  at  first  sight 
appear  at  variance  with  this  principle,  in 
reality  support  it — The  Duke  of  Leeds  v. 
Munday  (5),  The  Attorney  General  v.  Bui" 
ler  (6),  Ex  parte  Morgan  (7),  In  re  Hors^ 
falKfi),  Ex  parte  Brettell{9),  It  was  held, 
in  the  majority  of  those  cases,  that  the 
legal  interest  in  the  trust  estate  did  not 
pass  to  the  devisee;  there  was  either  a 
direction  to  pay  debts,  or  legacies  were 
charged  on  the  estate,  or  there  were  other 
words  from  which  it  was  to  be  inferred 
that  all  the  estates  coming  to  the  devisee 
were  to  be  enj^ed  by  him  beneficially. 
To  have  that  efiect,  it  is  necessary,  how- 
ever, that  the  words  should  be  very  clear 
and  precise.  It  was  held,  by  Lord  Eldon, 
in  Ex  parte  Brettell,  that  a  general  resi- 
duary devise  to  the  testator's  natural  son 
and  his  heirs,  ''to  and  for  his  and  their 
own  proper  use  and  behoof,"  did  not  pass 
a  trust  estate.  But  in  the  latter  case  of 
Lord  Braybroke  v.  InskipyLord  Eldon  ex- 
plained, that  the  mere  words,  "own  use 
and  behoof,"  &c.,  would  not  affect  the  ge- 
neral rule,  unless  there  were  other  parts  of 
the  wiU  which  had  that  tendency. 

Mr,  De  Oex,  for  the  defendant,  sub- 
mitted to  the  judgment  of  the  Court. 

Alderson,  B. — Lord  Eldon,  in  Lord 
Braybroke  v.  Inskip,  put  the  case  upon 
the  ground  that,  in  order  to  prevent  the 
trust  estate  passing  to  the  devisee,  there 
must  be  words  to  confine  the  devisee  to 
that  property  in  which  he  was  to  have  the 
beneficial  interest;  and  he  explains  the 
case  of  Ex  parte  Brettell,  as  not  turning 
merely  upon  the  words,  "  to  his  own  use 
and  behoof,"  but  upon  the  circumstances 
of  the  case.  The  devise  was  to  an  infant, 
who  was  the  testator's  natural  son;  and 

(1)  «  P.  Wfflt.  198. 

(«)  4  Ves.  147. 

(8)  8  Term  Rep.  118. 

(4)  8  Vee.  417. 

(5)  8  Vei.  848. 

(6)  5  Vee.  889. 

(7)  10  Vee.  101. 

(8)  1  M'Clel.  &  Y.  29t. 
(9>  6  Vee.  577. 
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Lord  Eldon  thought,  that  taking  the  whole 
will  together,  the  testator  intended  the  de- 
visee to  take  an  estate  which  he  could 
enjoy  as  heneficially  as  he  could  his  own. 
Here  the  words  of  the  will  are  very  ge- 
neral ;  and  there  is  nothing  to  prevent  the 
Court  from  putting  upon  them  as  large  a 
construction  as  possible,  in  order  to  give 
effect  to  the  intention  of  the  testator.  It 
would  be  a  very  minute  distinction  to  draw 
any  line  between  the  words,  '*  benefit"  and 
"  behoof."  The  decree  must  therefore  be 
as  prayed. 

Decree  accordingly* 


C.B. 
Dec 
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ICOORE  v.  PRIOR  AND  0THBR8. 


PrcKiice. — Multiplicity  of  Stgiis^^Stat/ing 
Proceedings. 

A  decree  for  an  account  of  the  testator's 
estate,  and  for  payment  of  his  debts  and 
legacies,  having  been  made  in  the  Court  of 
Chancery,  a  suit  brought  in  this  Court 
against  the  same  defendants  for  a  like  pur-- 
pose  by  a  legatee's  representative  will  be 
stayed,  until  tt  is  ascertained  whether  the 
plaintiff  c(tn  avail  himself  of  the  decree  in 
Chancery. 

The  bill  was  filed  by  the  purchaser  of  an 
annuity  of  80/.,  which,  together  with  other 
legacies,  was  devised  by  the  will  of  William 
Phelps,  who  died  in  1825,  leaving  real  and 
personal  property,  which  had  been  the  sub- 
ject of  much  litigation  in  the  Court  of  Chan- 
cery— [see  Phelps  v.  Sproule  (1),  HolUmd 
V,  Prior  (2),  Holland  v.  Sproule  (S),  Thomp- 
son V.  Prior  (i),  and  Sproule  v.  Prior  (5)]. 
The  defendants  were  the  personal  represen- 
tatives of  the  testator,  and  the  wasters  of  the 
real  estate,  and  the  other  parties  were  de- 
fendants  to  the  former  suits.  The  bill  prayed 
for  an  account  of  the  personal  estate  of  the 
testator, and,  incase  that  should  be  insuffi- 
cient to  pay  his  debts,  legacies,  and  annuities, 
then,  that  the  plaintiff  might  be  paid  out  of 

(1)  4  Sim.  918  &  3tl ;  a.  c.  1  Myl.&  K.  S31. 
(X)  iMyL&K.fSr. 
(S)  6  Sim.  623. 

(4)  6  Law  J.  Rep.  (N.S.)  Chano.  1. 

(5)  t  Yoo.  &  C.  4S;  1.  «.  6  Uw  J.  Rap.  (ns.) 
Cbanc.  1. 


the  real  estate,  and  mi^^t  hava  i^gawit  thai 
estate  the  same  benefit  that  the  original 
annuitant,  his  vendor,  might  have  had. 

Mr,  Simpkinson  hnd  Mr.  Bethell,  for  some 
of  the  defendants,  now  moved  that  all  fur- 
ther proceedings  in  this  auit  might  be 
stayed;  contending,  that  bills  having  a 
similar  object  had  been  filed  by  creditora 
and  legatees  against  the  same  defendants 
in  the  Court  of  Chancery,  in  one  of  which 
the  Vice  Chancellor  had  made  a  decree  to 
the  same  effect  as  was  prayed  fi>r  here. 
The  plaintiff,  therefore,  under  that  decree 
might  obtain  all  that  he  was  entitled  to, 
without  putting  the  testator's  estate  and  the 
defendants  to  the  expense  of  another  suit,  in 
addition  to  those  already  instituted  against 
them.  Should  this  motion  be  refused,  the 
Court  would  be  laying  down  a  rule  of  prac- 
tice, that  if  a  testator  gave  &(iy  legacies, 
each  legatee  might  institute  a  separate  auit 
for  his  legacy.  They  cited  Haymard  v« 
Constable  ((>)• 

Mr.  Temple  and  Mr,  K.  Parker.— Th^ 
plaintiff  has  a  perfect  right  to  institute  pro* 
ceedings  in  aid  of  his  just  claima  in  this 
court,  which  has  an  independent  and  coBf* 
current  jurisdiction,  and  is  not  bouad  by 
proceedings  in  the  Court  of  Chancery. 
The  plaintiff  has  no  connexion  with  the 
suit  or  suits  in  that  court.  The  decree  of 
the  Vice  Chancellor  in  Sproule  v.  Prior 
certainly  established  the  plaintiff's  caae,  he 
being  in  the  like  position  with  the  plaintiff 
there ;  but  the  decree  of  his  Honour  was 
confined  to  that  individual  claim,  and  this 
plaintiff  could  not  have  any  benefit  from  it. 
but  if  the  defendants  will  concur  in  such 
measures  as  will  give  the  plaintiff  the 
benefit  of  that  decree,  he  wiU  consent  to 
stay  all  further  proceedings  in  this  suit  on 
payment  of  costs.  They  cited  Jackson  v« 
Leaf  (7)  and  Marrice  v.  the  Bamk  ^ Eng- 
land  (8). 

Mr.  SimpUnson  repU^ 

Loan  ABiNOBRt  C  B.  —  The  qoestaon 
comes  to  this ;  can  the  plaintiff  obtain,  nn* 
der  the  decree  in  Chancery,  the  specific 
relief  which  he  seeks  in  this  court  t  If  W 
can,  no  object  can  be  obtained  by  proceed- 
ing with  this  suit.    It  appears  from  what 


(6)  1  Jso.  &  W.  Sf9. 

(7)  iUa.ft9. 

(8)  Ca.  Tto^Talb.  Sif  i  «.-o.  4 
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baa  been  slated,  Aat  the  decree  of  the 
Vice  CShancellor  directs  an  account  gene- 
rally of  all  legacies  and  other  charges  on 
the  testator's  estate.  With  that  impression^ 
I  think  it  best  to  direct  a  stay  of  proceed* 
ings  here,  retaining  the  suit  on  the  under* 
standing,  that  if  the  plaintiff  shall  find  any 
obstacle  to  his  availing  himself  of  the 
decree  in  Chancery,  he  may  then  apply  to 
this  Court. 


/AMSON  9.  SOLARTB. 


C.B.  1 

May  14,  1836.    } 
Jan.  13,  1837.    3 

Discovery — Injunction — Insurance — Pre* 
sumption — Death, 

IfihefaciSf  stated  tu  leading  to  the  mfh' 
reuee  of  the  death  of  a  defendant^  who  has 
uei  answered  to  a  bill  to  restrain  proceedings 
at  law,  are  qualified  by  the  facts  stated  in  an 
affidavit  in  opposition^  so  that  it  is  doubtful 
whether  a  jury^  weighing  the  evidence  on 
both  sideSf  ivould  come  to  the  conclusion  thai 
he  is  dead^  the  Court  will  not  dissolve  the  com'^ 
vum  injunction  as  against  that  defendant. 

How  far  underwriters  are  entitled  to  a 
discovery  as  to  the  general  solvency  of  the 
assured^  and  their  ability  to  make  the  put" 
chase  of  the  goods  insured^  and  to  the  inspect 
iion  of  books  and  correspondence. 

An  action  at  law  having  been  brought  by 

the  defendant  Solarte  against  the  plaintiff 

on  two  policies  of  insurance,  the  plaintiff,  on 

behalf  of  the  underwriters  at  Lloyd's,  filed 

a  bill  of  discovery  against  the  defendant 

Solarte,  and  two  others,  of  the  name  of 

Santemarie  and  Santos,  praying  also  for  a 

commission  to  examine  witnesses  abroad, 

for  the  purpose  of  defending  the  action. 

The  policy  had  been  effected  on  goods  and 

money,  alleged  to  have  been  shipped  on 

board  a  Tessel,  which  was  lost  ten  days 

after  she  lefl  the  port  of  Bordeaux,  in  the 

month  of  September  1829.     At  this  time, 

the   defendants,   Santemarie  and   Santos, 

were  partners,  residing  at  Bordeaux,  and 

the  bill  affirmed  the  interest  to  be  in  them. 

In  April  1836,  the  defendant  Santos  put 

in  an  answer,  stating,  that  he  and  his  partner 

had  assigned,  in  February  1830,  the  two 

policies,  as  a  security  for  a  larger  sum, 

wbiohi  in  consequence  of  the  lo^  of  the 


ship^  and  other  ansfbrtttnes,  they  had  been 
eompelled  to  borrow,  to  ensble  them  to  meet 
their  engagements: — that,  subsequently, 
the  firm  failed ;  and  that  syndics,  or  as- 
signees of  the  estate,  were  duly  appointed 
by  the  Tribunal  de  Commerce  at  Bordeaux : 
—that,  in  consequence  of  some  discussion 
in  the  inferior  court  about  the  precise  time 
of  the  bankruptcy,  the  court  of  appeal  had 
declared,  that  the  failure  should  be  deemed 
to  have  legally  taken  place  on  the  20th  of 
April  1830. 

The  defendant  Santemarie  had  not  an« 
swered,  and  was  not  to  be  found.  A  mo« 
tion  was  now  made  to  dissolve,  as  against 
him,  the  common  injunction,  which  had 
been  granted.  In  support  of  the  motion, 
portions  of  the  answer  of  the  defendant 
Santos  were  read,  stating,  that,  in  Novem- 
ber 1829,  Santemarie,  being  in  a  danger* 
ous  state  of  health,  arising  from  pulmo- 
nary consumption,  had  left  Bordeaux  to 
settle  with  the  underwriters  in  London  : — 
that  the  defendant  was  informed,  that  San- 
temarie found  the  English  climate  so  pre- 
judicial to  his  complaint,  that  he  went  to 
Nice  and  Genoa,  from  which  latter  place, 
be  wrote  a  letter  to  the  defendant  in  March 
1830,  since  which  time,  no  tidings  of  him 
had  been  received: — that  a  Bordeaux 
broker,  named  Davis,  bad  told  defendant 
last  year,  that  Santemarie  had  died  at  Rio 
Janeiro : — that,  in  consequence  of  this  in« 
formation,  and  of  the  absence  of  intelli- 
gence from  Santemarie,  the  defendant  was 
fully  satisfied  that  he  had  fallen  a  victim  to 
his  incurable  disease. 

In  answer  to  this  statement,  an  affidavit, 
made  by  Mr.  Williams,  the  agent  of  the  plain- 
tiff's solicitor,  was  read,  wherein  it  was  stat- 
ed, that  he  was  possessed  of  letters,  written 
by  Santemarie  at  different  times  in  1 830, 
from  Geneva,  of  which  place  they  bore  the 
post-mark.  Some  doubt  appeared  to  exist 
whether  Santemarie  haa  ever  been  in 
Genoa.  Mr.  Davis  further  deposed,  that 
when  he  left  Bordeaux,  in  1 830,  a  nephew 
of  Santemarie  was  engaged  in  the  business 
of  the  firm,  and  was  in  correspondence  with 
his  uncle  in  Geneva.  The  affidavit  also 
sUted  the  beliefof  the  deponent,  that  Sante- 
marie had  then  several  relations  and  chil- 
dren residing  at  Perpignan  and  Barcelona. 
Mr.  Simpkinson^  Mr.  Sidebottom^  and 
Mr.  Heathfield, — Tlie  Court  haa  the  power 
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to  dissolye  the  common  mjunetion,  before 
the  defendant's  answer,  eyen  if  known  to 
be  alive — Joseph  v.  Douhleday{\\  Kitty  ▼• 
Stanion(2),  MonU^ue  ▼.  HiU{$\  The  Im- 
j}erial  Gas  Company  v.  Clark  (4),  Fandam 
V.  Monro {5%  nowles  v.  Orr(6);  but,  in 
this  case,  the  affidavit  does  not  really  con- 
tradict the  answer  in  any  point  of  import- 
ance  ;  and  there  is  sufficient  proof  of  the 
death  of  Santemarie.  Admitting  that  he 
was  alive,  his  answer  would  not  be  evidence 
on  the  trial  of  the  action  at  law,  as  he  had 
assigned  his  interest,  which  also  deter- 
mined at  his  bankruptcy. 

Mr,  G,  Richards  and  Mr»  J.  Russell, 
contra. — It  would  open  a  door  to  fraud  to 
admit,  as  it  has  been  argued  on  the  oppo- 
site side,  that  Santemarie's  answer  would 
not  be  available  in  a  court  of  law,  although 
his  interest  was  assigned  after  the  com- 
mencement of  the  action.  In  that  case, 
merchants  might  make  a  fictitious  ship- 
ment, and  then  transfer  their  fraudulent 
interest.  In  the  case  of  The  Imperial  Gas 
Company,  and  some  of  the  other  cases,  the 
assignment  was  for  a  valuable  considera- 
tion, and  made  before  proceedings  had 
been  instituted.  Such  is  not  the  present 
case.  If  Santemarie  be  alive,  the  plaintiff 
has  a  clear  right  to  his  answer,  which  might 
elucidate  many  points  not  touched  upon  by 
Santos.  The  statement  of  his  supposed 
death  is  vague  and  unsatisfactory,  and  it 
might  have  been  expected  that  his  partner 
would  have  been  more  explicit  on  the  sub* 
ject.  Even  admitting  his  death,  how  is 
the  injunction  to  be  dissolved  ?  The  cases 
where  this  course  has  been  pursued,  on  the 
coming  in  of  the  defendant's  answer,  do 
not  apply ;  and  Bowles  v.  Orr  is  in  favour 
of  the  plaintiff.  It  is  plain,  from  While  v. 
Steinnach(7),  that  these  motions  are  only 
granted  for  special  reasons. 

Mr.  Simpkmson,  in  reply. 

Lord  Abinobk,  C.B. — ^The  counsel  for 
the  defendants,  as  it  appears  to  me,  have 
conceded,  that  this  application  is  founded 


(1)  1  Ve».  &  B.  497. 
(«)  «  Y.  &  J.  75. 
(5)  4  Rqsi.  Its. 

(4)  1  YouDgtt,  580. 

(5)  t  Anstr.  50f. 

(6)  1  Y.&C.  479, 

(7)  19Ves.84. 


on  what  is  said  to  be  a  ground  of  exception 
to  a  general  rule.  I  admit,  that,  where  a 
party  is  dead,  it  must  be  taken  to  be  a 
good  ground  of  exception.  Other  circum- 
stances also  may  lead  to  the  same  result ; 
but  each  case  must  depend  upon  its  own 
peculiar  circumstances.  Now,  what  is  the 
evidence  here  to  satisfy  me  of  the  death  of 
this  defendant  ?  If  it  depended  solely  on 
the  answer  of  the  defendant  Santos,  'I 
should  say,  it  was  reasonable  evidence  of 
his  death.  It  is  even,  to  a  certain  extent, 
consistent  with  the  affidavit ;  for  the  party 
who  makes  the  affidavit  does  not  swear  to 
any  belief  that  Santemarie  is  alive.  True; 
but  the  affidavit  qualifies  the  facts  from 
which  the  defendant  Santos  draws  the  in- 
ference of  his  death.  It  is  said,  on  the 
other  hand,  that'  Saiiteroarie  was  in  ill 
health,  and  obliged  to  go  to  London ;  that 
he  went  from  thence  to  Genoa,  from  which 
place  the  defendant  heard  from  him  for 
the  last  time,  in  March  1890 ;  and  that 
the  defendant  afterwards  heard  from  his 
brokers,  that  he  had  gone  to  Rio  Janeiro, 
and  died  there.  These,  1  should  say, 
were  reasonable  grounds  for  presuming, 
that  he  was  dead.  But,  on  the  other  side, 
it  is  qualified  thus  : — it  appears  that  this 
gentleman  came  to  England  to  expedite 
the  proceedings  in  this  cause,  and  that  he 
afler wards  quitted  England,  and  went  to 
Oenoa;  and  he  might  have  been  at  Genoa 
in  March.  You  would  suppose  frotn  the 
answer,  that  he  had  never  been  heard  of 
since  that  period  by  his  correspondents  at 
Paris ;  but  he  was  heard  of  at  Geneva  so 
late  as  September.  Besides,  he  had  rela- 
tions, of  whom  an  inquiry  upon  the  sub- 
ject might  have  been  made.  It  is  ad- 
mitted, as  to  the  case  itself,  that  Sante- 
marie was  a  person  who  had  information 
to  give — whether  it  was  material  or  not,  I 
do  not  say.  I  think,  under  present  cir- 
cumstances, it  is  sufficient  to  shew,  that 
information  might  have  been  obtained  from 
him.  My  opinion,  therefore,  is,  that  the 
motion  must  be  refused.  I  will  not  say 
whether  there  is  not  sufficient  strength  in 
facts  stated  by  the  defendant  to  support 
the  presumption  on  which  he  relies,  if 
those  facts  stood  alone ;  but  being  ex- 
plained, and  something  being  thrown  into 
the  case,  from  which  it  appears  that  Santos 
might  have  known  with  more  certainty  the 
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fact  of  thh  gentleman's  death,  I  must  ny, 
that  I  think  a  jury,  weighing  the  evidence 
on  both  sides,  would  scarcely  come  to  the 
conclusion  insisted  upon  by  the  defendant. 
It  appears  to  me,  therefore,  that  I  ought 
not,  upon  such  facts,  to  be  so  satisfied  of 
the  death  of  this  party  as  to  refuse  the  dis- 
covery which  the  plaiotiflT  seeks. 

I  ought  to  mention,  that,  as  the  bill  was 
filed  in  February  1830,  and  Santemarie 
was  at  Geneva  in  September  of  that  year, 
and  the  bankruptcy  did  not  take  place  till 
1831,  I  do  not  see  why  the  defendants 
should  not  have  put  in  their  answer  before 
the  Tribunal  de  Commerce  at  Bordeaux 
interfered  to  make  them  bankrupts. 

Motion  refused* 

Jan.  13, 1837.— The  original  bill  denied 
the  purchase  and  shipment,  by  the  defen- 
dants Santos  and  Santemarie,  of  the  pro- 
perty specified  in  the  policies,  which  was 
alleged  to  be  of  the  value  of  175,000^.,  and 
raised  by  bills  accepted  by  the  defendants ; 
whereas,  in  point  of  fiict,  in  August  and 
September  18£9,  they  could  not  have  pro- 
cored  credit  for  10,000  francs.  The  plain- 
tiff,  in  his  bill,  demanded  the  names  of  the 
vendors  and  consignees,  and  required  that 
the  time  and  mariner  of  the  alleged  pur- 
chases should  be  stated.  The  defendant 
Santos  stated,  in  his  answer,  that  the 
doubloons  were  partly  purchased  by  ac- 
commodation bills ;  but  that  the  goods 
contained  in  the  first  policy  were  paid  for 
in  cash.  In  consequence  of  the  admissions 
in  this  answer,  the  plaintiff  was  allowed  to 
amend  his  bill  for  further  discovery.  The 
affidavits  of  Messrs.  Lavie  &  Williams, 
plaintiff's  agents,  were  read,  in  support  of 
the  motion,  stating  facts  tending  to  prove 
the  fraudulent  nature  of  the  transaction, 
and  suggesting  that  this  would  be  evident 
from  the  defendant's  books  and  correspon- 
dence. 

It  was  orderedi  that  the  amendments 
should  be  made  within  a  month,  and 
strictly  confined  to  the  new  matter  intro- 
duced in  the  depositions  of  Lavie  and 
Williams,  and  to  what  might  appear  from 
an  inspection  of  the  books. 

The  plaintiff,  in  his  amended  bill,  stated, 
that,  previous  to  the  pretended  shipment, 
the  defendants  were  in  insolvent  circum- 
stanceSy  as  would  appear  from  their  books. 


a  full  list  and  statement  of  which  it  was 
required  they  should  produce,  as  also  a 
Statement  of  their  capital  at  the  beginning 
of  their  partnership,  specifying  the  amount 
of  cash,  bills,  goods,  debts,  and  credits; 
that  they  ought  to  state  the  amount  of 
goods  bought  from  the  31st  December 
1827  to  the  3l8t  December  1829,  of  whom 
the  same  were  purchased,  to  whom  and 
at  what  price  sold,  and  by  whom  the  same 
were  paid  for.  The  bill  stated,  that  the 
account  called  £[>r  would  prove  that  the 
defendants  were  carrying  on  a  losing  busi- 
ness during  these  two  years ;  and,  among 
many  otlier  charges,  contained  some  parti- 
cularly affecting  the  purchase  of  the  dou- 
bloons, in  relation  to  the  accommodation 
bills,  and  the  defendants'  correspondence 
with  their  agents. 

ilf r.  Simpkinsonf  Mr.  Sidehoitom^  and  Mr. 
Heatkfield,  now  moved,  that  the  amended 
bill  should  be  taken  off  the  file,  for  exceed- 
ing the  terms  of  the  order,  and  being  also 
inquisitorial  and  impertinent ;  that  neither 
the  original  bill  nor  the  affidavits  charged  in- 
solvency at  the  time  of  the  shipment ;  that 
want  of  capital  was  not  sufficient  to  war- 
rant such'  a  general  charge,  which  would 
be  deemed  impertinent  even  in  an  original 
bill ;  and  that  the  plaintiff,  having  already 
examined  the  books  relating  to  this  transac- 
tion, could  not  call  for  a  general  inspections 
or  for  an  account  of  the  partnership  from 
its  commencement. 

Mr.  G.  Richards  and  Mr.  J.  Russell,  for 
the  plaintiff. — The  amended  bill  is  not  to 
be  limited  to  a  particular  inquiry,  but  the 
plaintiff  has  a  right  to  inspect  the  entries 
in  the  books,  and  contradict  the  defendants 
as  to  the  fact  of  their  ability  to  purchase 
the  doubloons.  Their  insolvency  was 
charged  in  the  affidavits ;  and,  therefore^ 
by  the  terms  of  the  order,  the  plaintiff  had 
a  right  to  investigate  as  to  that  point.  By 
giving  an  account  of  their  dealings  since 
1827,  the  defendants  can  easily  prove,  if 
such  be  the  case,  that  they  had  credit  and 
capital.  Accommodation  bills  are  no  ca- 
pital ;  and  the  plaintiff  may  shew  by  the 
books,  that  the  bills  entered  as  passed  in 
the  usual  way  of  business,  are  merely  accom- 
modation bills.  The  plaintiff  has  a  right 
to  the  inspection,  as  also  to  a  discovery  of 
the  correspondence  of  the  defendants,  and 
their  agents  and  consignees. 
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Lord  Abinobr,  C<  B.*— Some  miiUke 
has  taken  place  with  respect  to  this  order. 
I  hope  the  terms  of  it  are  not  the  cause  of 
the  misanderstanding.  The  counsel  on 
both  sides  settled  the  order,  and  I  was  in* 
doced  to  believe  that  the  object  of  it  had 
been  understood  and  agreed  upon.  I  con- 
eeive,  that,  in  limiting  the  amendments  to 
the  fkcts  suggested  by  the  affidsTits,  and 
to  an  examination  of  the  books,  it  was  not 
intended  to  give  the  underwriters  a  more 
general  power  of  discovery  than  they  had 
before*  They  were  to  confine  their  inqui-* 
ries  to  matters  put  in  issue  by  the  original 
bill.  It  was  not  intended  to  submit  the 
parties  to  a  general  inquisition,  such  as  the 
answer  could  not  have  justified,  as  to  the 
dealings  and  transactions  of  the  firm. 
Nothing  is  more  difficult  to  ascertain,  and 
nothing  more  dangerous  than  to  limit  the 
right  of  underwriters  to  discovery.  It  has 
been  considered,  at  aU  times  and  in  all 
civilised  countries,  that,  in  cases  of  this 
nature,  the  underwriters  are  entitled,  not 
only  to  a  discovery  of  all  the  circumstances 
attending  the  original  contract,  but  to  the 
whole  history  of  the  adventure,  and  the 
circumstances  of  the  loss.  Therefore,  it  is 
very  difficult,  and  perhaps  dangerous,  to 
limit  the  power  of  the  underwriters  in  that 
respect  Each  case  must  depend  on  its 
own  particular  circumstances.  If,  for  ex- 
ample, upon  a  bill  of  diseovery  by  under- 
writers, the  assured  stated  by  their  answer^ 
that  they  had  shipped  the  goods  in  ques- 
tion, and  had  purchased  them  with  part  of 
their  spare  capital,  and  by  some  subsequent 
fiict  it  became  known  to  the  underwriters 
that  they  had  no  spare  capital,  but  had 
been  in  the  habit  of  borrowing  money  to 
sustain  their  credit,  then  the  inquiry,  whe- 
ther they  were  insolvent  at  the  time  of  the 
alleged  shipment,  might  become  important ; 
and  such  a  fact  being  discovered,  would 
justify  an  amendment  of  the  bill,  in  order 
to  ask  the  defendants  how  they  could  re- 
concile that  with  their  original  statement ; 
so  that  there  may  be  cases  where  an  in- 
quiry, as  to  the  solvency  of  the  assured 
at  a  particular  time,  may  be  important. 
Now,  according  to  my  recollection  of  the 
original  answer — but  I  am  sorry  my  me- 
mory is  bad — I  have  a  vague  impression 
on  my  mind  it  stated,  that  the  defendants 
had   purchased  the  doubloons  with  their 


own  capiul.  That  was  my  impreasion, 
and  I  requested  Mr.  Richards  to  read  it* 
for  the  purpose  of  shewing  that  such  was 
its  purport.  I  find,  however,  that  the  an- 
swer does  not  say  that,  but  leaves  that 
matter  m  aimlnguo.  It  says  that  the  dou- 
bloons were  purchased  of  a  house  with 
whom  they  had  a  ronning  account;  and 
that  for  some,  they  had  credit  in  account ; 
and  for  others,  they  paid  by  means  of  bills. 
It  is  not  material,  therefore,  whether  they 
were  obliged  to  borrow  the  money  for  that 
purpose ;  for  such  facts  as  those  are  quite 
consistent  with  their  having  made  the  pur- 
chase, and  shipped  the  doubloons.  There- 
fore, it  must  be  considered,  in  one  respeeti 
as  an  answer ;  in  another,  as  a  disclosure. 
I  do  not  think  an  inquiry  into  the  solvency 
of  the  house  is  important.  The  true  ques- 
tion is,  whether  they  shipped  these  goods. 
If  they  had  said  these  were  superabundant 
goods  of  their  own,  they  would  have  put  their 
insolvency  in  issue ;  but,  under  the  cir- 
cumstancesi,  I  think  that  all  the  questions 
as  to  their  insolvency  are  immaterial,  in- 
quisitorial, and  not  justified,  except  by  a 
very  extreme  case  indeed,  which  is  not  sug- 
gested here. 

With  respect  to  the  entries  in  the 
books,  the  general  rule  is,  that  the  onder- 
writer  has  a  right  to  the  inspection  of 
everything  relating  to  the  particular  trans- 
action in  dispute.  If  there  be  any  doubt 
as  to  the  purchase,  or  the  shipment,  or 
the  value  of  the  goods,  or  any  auestion  as 
to  false  papers  imposed  on  the  mider- 
writer,  he  has  a  right  to  the  inspection  of 
the  books  of  the  insured,  in  relation  to 
those  individual  matters,  but  not  in  relatioa 
to  matters  not  connected  with  the  transac- 
tion. If,  by  his  answer,  the  defendant 
makes  any  other  matter  material  to  the  in- 
quiry, then  he  makes  it  the  subject  of  an 
amended  bill;  but  otherwise,  &e  under- 
writer has  no  right  to  an  inspection  of  the 
entries,  beyond  the  individual  transaction 
in  which  he  is  interested.  Here,  all  the 
grounds  for  suspicion  of  the  fidelity  of  the 
entries  are  fair  subjects  of  amendment  in 
any  matter  relating  to  the  purchase,  or,  to 
go  a  step  further,  to  the  mode  by  whidi  the 
bills  are  acquired,  by  whieh  the  defendants 
say  they  made  the  purchase.  I  should 
think  such  inquiries  relevant,  aa  arising 
from   the   facu  put  in  isaue  by  Lavie's 
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affidavit.  He  raises  the  questioni  whether 
the  facts,  as  stated  in  the  answer,  in  rela- 
tion to  the  purchase  of  the  goods,  are  true. 
But  any  question  which  does  not  so  arise 
is  immaterial,  by  the  same  rule  as  that 
which  I  have  just  now  stated  in  regard  to 
the  question  of  solvency. 

Another  question  is,  aa  to  the  acoommo* 
dation  bills.  As  to  that,  I  confess  it  does 
not  appear  to  me  important  what  were  the 
particular  bills  which  were  given  for  the 
purchase.  Suppose  they  were  accommo* 
dation  bills ;  still,  if  they  were  handed  over 
to  the  sellers,  it  is  equivalent  to  a  payment. 
The  important  inquiry  ia,  whether  they 
knew  to  whom  they  gave,  and  from  whom 
they  received  those  bilk.  At  the  same 
time,  there  would,  even  then,  be  a  distinc* 
tioQ  between  accommodation  biUs  given  to 
support  the  credit  of  the  house  gcaerallyy 
and  the  like  biUs  given  fi>r  this  particular 
transaction.  In  the  former  case,  the  in- 
quiry would  be  more  limited  than  in  the 
klter« 

The  inquiry  aa  to  die  correspondettce 
with  the  consignees  is  properly  introduced 
lAto  the  amended  bill.  The  correspon- 
deace  with  those  persons  may  be  of  gfcat 
importance,  to  shew  whether  any  shipment 
was  made  to  that  house  or  not ;  wfaiether, 
in  iruth.  it  was  the  same  house  or  Aot  to 
which  the  consignment  is  alleged  to  have 
been  made:  and,  upon  the  question,  whe- 
ther this  was  a  bandJUk  purchase,  the  cor* 
respottdeace  respecting  it  and  the  hooka 
of  that  house — if  the  defendants  have  any 
eontroul  over  it — would  be  important :  at 
all  events,  I  canaet  say,  that  such  an  i»« 
quiry^  so  far  as  it  relates  to  this  trafnsae- 
ties,  is  unimportant. 

Having  stated  this,  I  presume  there  will 
be  no  difficulty  aa  to  the  mode  of  dealiiq^ 
with  the  bill. 


C.B. 
May  90,    . 
1836.      3 
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EDWAUSa  V.  EDWARDS. 


Copyhold — Practice. — Injunction* 

Quaere — as  to  the  validly  of  a  custom  m 
a  fiMifior,  ihoi  o^er  the  death  of  a  tenant  in 
poeeession  of  an  ettate  hoUen  of  the  manor 
far  /tves,  the  next  life  in  r€9eraanfoT  whiok 
it  is  holden  shall  he  entitled  to  ef^  the 
estate* 


An  infmsetkn  to  fvsirain  an  aeiian  hy 
the  reversioner  on  eueh  an  alleged  ctuleifiy 
which  nas  disputedt  dissolved ;  but  granted 
to  stay  execution  till  the  question  in  equity 
was  settled. 

Farmer  Edwards,  who  held  certain  copy- 
hold lands  for  lives,  under  the  dean  and 
chapter  of  Winchester,  as  lords  of  the 
manor  of  Honiton  in  Wiltshire,  having 
agreed  to  surrender  the  same  for  the  pur- 

Jiose  of  substituting  the  lives  of  John  and 
ames  Edwards,  his  great-nephews,  for 
two  of  the  original  lives,  previously  to  his 
death  psid  part  of  the  purchase-money. 
On  the  death  of  James  Edwards,  Edward 
Edwards,  the  plaintiiF,  claimed  possession 
of  the  property,  and  took  possession  of  a 
part  of  it,  and  John  Edwards,  the  defen- 
dent,  took  possession  of  the  other  part. 
The  defendant  also  brought  an  aetioa  of 
ejectment  to  recover  the  part  which  was  in 
the  possession  of  Edward,  aUc^iog  an  in* 
tention  in  Farmer  Edwards  to  provide  for 
his  great-nephews;  and  also  alleging  a 
custom  in  the  manor,  that  after  the  death 
of  the  tenant  in  possession  of  an  estate 
holden  of  the  manor  for  lives,  the  next 
life  in  reversion  for  which  the  estate  is 
holden  shouJd  be  entitled'  to  enjoy  the 
estate.  The  present  bill  was  filed  to  re« 
strain  the  action,  and  the  plaintiff  had  ob- 
tained the  common  injunction,  and  the 
defendant  had  put  in  his  answer. 

Mr.  SpeneCf  for  the  defendant,  moved  to 
dissolve  the  injunction,  contending,  that 
this  was  acarcdy  a  question  of  equity,  vis., 
whether  the  resuking  trust  claioied  by  .the 
plaintiff  could  be  rebutted  by  the  deleo- 
dant«  Edwards  v.  Fidel {\)  recogniieed  the 
legal  title  of  the  defimdaot,  and  Taiylor  v. 
Alston  (2)  will  govern  this  case. 

Mr.  Tennantf  contrcL — Nothing  having 
been  paid  by  the  defendant  for  the  pro- 
perty, he  has  no  equity ;  and  the  custom  aet 
up  being  bad,  he  has  no  legal  tide.  Lewis 
V.  Lane  (3)  overrules  Edwards  v.  FideL 

Loan  Abdcobb,  C.B.  —  The  droum- 
Btancea  of  this  case  do  not  permit  me  to 
allow  the  defendant  the  benefit  of  the  judg- 
ment ;  but  I  see  no  reason,  as  the  title  is 

(1)  3iaid.fS7. 
(S)  2  Cox,  96,  eited. 
(3)  S  Myl.  ft  K.  449. 
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disputed,  why  I  Bhould  preclude  him  from 
going  to  trial.  The  injunction  must  be 
dissolved,  therefore,  as  to  that ;  but  let 
there  be  an  injunction  to  stay  execution 
till  the  question  in  equity  is  settled. 


1836 
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Akontmous. 


MILLER  V.  ARROWSMITH. 


Aldbrson,  B. 
May 
C. 
June  9, 

Practice. — Clerk  in   Court — Service   of 
Notice  of  Motion, 

Notice  of  a  motion  to  dismiss  a  bill  for 
want  of  prosecution,  must  be  served  on  the 
party* s  clerk  in  court,  and  in  the  event  of  his 
death  a  subpoena  must  be  served  on  the  party, 
to  nomineUe  a  new  clerk  in  court,  for  the  pur^ 
pose  of  accepting  such  service* 

On  an  affidavit  of  service  of  a  subpoena, 
to  nominate  a  new  clerk  in  court  to  accept 
such  service,  and  of  a  personal  service  on  the 
party  of  seven  days,  of  notice  of  the  motion, 
the  Court  will  make  the  order. 

A  service  on  the  party* s  solicitor  will  not 
do.  J 

This  was  a  motion  that  the  bill  might 
be  dismissed  for  want  of  prosecution :  the 
plaintiff  not  having  proceeded  in  the  cause 
pursuant  to  his  undertaking  to  speed, — 

Mr.  Faber,  in  support  of  the  motion, 
produced  an  affidavit  of  service  of  this 
motion  on  the  plaintiff's  solicitor,  and  of 
his  undertaking  to  accept  such  service; 
the  plaintiff's  clerk  in  court  being  dead. 

Aldsrson,  B. — ^The  Court  cannot  re- 
cognize such  service.  The  proper  mode 
of  proceeding  is  to  serve  a  subpoena  on 
the  plaintiff,  to  nominate  a  new  clerk ;  and 
upon  such  clerk  being  nominated,  to  serve 
bim  with  the  notice  of  this  motion. 

June  9. — Mr.  Colly er  renewed  the  mo- 
tion, on  affidavit  of  service  on  the  plaintiff 
personally,  on  the  2nd  instant,  of  notice 
of  the  motion,  and  also  of  the  subpoena  to 
name  a  new  clerk  in  court. 

Whereupon,  and  it  appearing  that  the 
plaintiff  had  not  appointed  a  new  derk  in 
CJourt,— 

Lord  Abinoer,  C.B.  made  the  order  as 
prayed. 


Pleading — St^fficiency  of  Answer. 

If  a  general  answer  include  an  asuwer  to 
all  the  particular  charges,  it  is  sufficient. 

A  bill  was  filed  by  occupiers  against  a 
rector  to  establish  a  modus,  in  which  one 
of  the  interrogatories  was,  "  and  whether 
the  said  defendant  had  not  now,  or  whether 
he  had  not  at  some  time,  and* when,  in  his 
possession,  custody,  or  power,"  four  books, 
which  were  specified  in  the  bilL 

The  defendant  denied  that  he  had- in  his 
possession,  custody,  or  power,  the  four 
books  in  the  bill  mentioned,  or  that  he  had 
then,  or  ever  had  had  any  books  relating 
to  the  matters  inquired  after  by  the  bill, 
save  and  except  diose  which  he  had  set 
forth  in  the  schedule  to  his  answer. 

A  schedule  of  books  was  annexed  to  the 
answer. 

An  exception  for  insufficiency  having 
been  taken  to  the  answer — 

Mr.  Walker,  in  support  of  the  excep- 
tion, contended,  that  an  answer  to  a  genenl 
charge,  though  it  include  an  answer  to  a 
particular  charge,  is  insufficient —  Wharton 
V.  Wharton{l). 

Mr.  Duckworth  supported  the  answer* 

Per  Curiam. — The  defendant  says,  first, 
I  have  not  the  four  books  you  mention ; 
secondly,  I  have  set  forth  in  a  schedule  all 
the  books  I  have,  and,  excepting  what  I 
have  there  set  forth,  I  never  had  any 
books.  Sir  John  Leach's  proposition,  in 
Wharton  v.  Wharton,  is  too  general.  Dolus 
latet  in  generalibus  in  some  cases,  but  not 
in  all.  The  opinion  of  a  Judge  on  gram- 
mar, is  not  of  so  much  force  as  his  opinion 
upon  law. 

Exceptions  overruled. 


i] 


THOMPSOK  V.  D0D080N. 


18;)6. 

July  4. 

Practice. — Side — Country  Auctioneer. 

In  a  sale  under  a  decree,  in  order  to  avoid 
the  expense  of  sending  the  Master* s  clerk, 
an  auctioneer  m  the  country  may  be  Appoint* 
ed  to  conduct  the  sale. 

(1)  1  Sim.  &  Sta.  fS5. 
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Mr,  Wray  moved,  that  the  sale  in  this 
cause  might  he  conducted  hy  an  auctioneer 
in  the  country,  to  be  approved  by  the 
Master.  He  said  the  estate  was  insolvent, 
and  that  it  was  advisable  to  avoid  the  ex- 
pense of  sending  the  Master's  clerk  into 
the  country.  Motion  granted* 


C.B. 

Nov.  1 
1836 
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Ex  parte  ankkslet    in    re 

STRATFORD  BRIDGE  IMPROVE- 
MENT ACT. 


.] 


JONES  V.  THOMAS. 


C.B. 
July  9,  1886 

Jte- delivery  of  Documents. 

Upon  motion  before  hearing,  papers  and 
documents  produced  hy  the  defendant  for  the 
plaintiff*s  inspeettoTif  ordered  to  be  re-deli' 
vered  to  the  defendant,  the  plaintiff  having 
had  full  opportunity  to  inspect  them. 

Mr.  Metcalfe,  before  hearing,  moved 
for  the  re- delivery  of  certain  letters  and 
other  documents,  which  had  been  left  with 
the  defendant's  clerk  in  court,  under  the 
usual  order  for  production.  That  order 
was  dated  the  SSrd  of  January  1 828,  since 
which  time  the  plaintiff  had  had  every  op- 
portunity of  inspecting  them.  The  object 
of  the  present  motion  was,  that  these  letters 
and  documents  might  be  produced  on  a 
commission  to  examine  witnesses,  the  de- 
fendant undertaking  to  return  them  on  the 
return  of  the  commission. 

Mr,  Roupell,  for  the  plaintiff,  opposed 
the  motion,  contending,  that  the  usual 
order  for  production  implied  an  order  for 
the  safe  custody  of  the  papers ;  and  that 
the  circumstance  of  the  plaintiff  having 
had  ample  time  to  inspect  these  documents 
was  an  insufficient  reason  for  granting  this 
motion,  as  they  might  be  wanted  on  the  trial 
of  the  action  to  which  this  cause  related. 

liORD  Abinoer,  C.B. — The  usual  order 
for  the  production  of  papers  and  docu- 
ments is  for  the  purpose  of  inspection,  and 
not  of  safe  custody.  As  to  the  odier  ob- 
jection, it  may  be  true  tiiat  the  papers 
might  be  wanted  on  the  trial  of  the  action, 
but  I  must  not  assume  facts  for  the  purpose 
of  depriving  a  party  of  his  documents.  He 
ought  to  have  them  back  again,  unless  any 
thing  special  is  shewn  to  the  contrary. 
He  offers  to  return  them  on  the  return  of 
the  commission. 

Motion  granted. 
New  Series,  VI.~Exciieq.  in  £q. 


Churchwardens  and  Overseers — Parties. 

The  churchwardens  and  overseers  of  a 
parish  should  be  joined  in  a  petition  for  the 
investment  of  the  purchasc'money  of  lands 
sold  by  feoffees  in  trust  for  the  benefit  of  the 
poor  of  the  parish,  to  commissioners  under 
a  local  improvement  act,  as  such  lands  are 
vested  in  the  churchwardens  and  overseers 
under'59  Geo.  S.  c.  12. 

Under  an  act  passed  in  the  9  Geo.  4, 
for  maintaining  and  repairing  the  bridge 
over  the  river  Avon,  near  Stratford-upon- 
Avon,  all  bodies  politic,  corporate,  or  col- 
legiate, corporations  aggregate  or  sole, 
tenants  in  tail  or  for  life,  husbands,  guar- 
dians, trustees,  feoffees  in  trust  for  chari- 
table and  other  purposes,  committees, 
executors  and  administrators,  &c.,  are  au- 
thorized, for  the  purpose  of  carrying  the 
act  into  execution,  to  sell  and  convey  any 
houses,  buildings,  lands,  tenements,  and 
hereditaments  of  which  they  may  be  seised 
in  fee  simple  to  the  Commissioners  ap- 
pointed by  the  act.  The  act  then  directs, 
that  the  purchase- money  (exceeding  200/.) 
shall  be  paid  into  the  Bank  of  England, 
with  the  privity  of  the  Accountant  General 
of  this  court,  to  his  account  *'  ex  parte  the 
Commissioners  for  repairing  the  bridge," 
&c.,  to  be  applied  in  the  purchase  of  lands 
to  be  settled  to  the  like  uses,  &c.,  and  that 
in  the  meanwhile,  and  until  such  purchase 
shall  be  made,  the  money  shall  be  invested 
in  the  name  of  the  Accountant  General  in 
the  purchase  of  SL  per  cent,  consolidated, 
or  3l,  per  cent,  reduced  Bank  annuities ; 
the  dividends  from  time  to  time  to  be  paid, 
by  order  of  the  Court  of  Exchequer,  to  the 
person  or  persons  who  would  for  the  time 
being  have  been  entitled  to  the  rents  and 
profits  of  the  lands  thereby  directed  to  be 
purchased. 

At  the  time  of  the  contract  afler  men- 
tioned, certain  freehold  messuages  and 
lands  situate  at  Stratford-on-Avon  were, 
under  the  will  of  Sir  Hugh  Chesnall,  Knt. 
vested  in  six  persons,  as  feoffees  in  trust 
for  the  relief  of  the  poor  of  the  parish  of 
Clifford  Chambers.  In  1884,  a  contract 
was  entered  into  between  the  feoffees  and 
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the  commissioners  under  the  act,  for  sale 
of  part  of  the  premises,  consisting  of  a 
blacksmith's  shop,  with  its  appurtenances, 
to  the  commissioners,  at  the  price  of  18.5/., 
and  soon  afterwards  a  proper  conveyance 
to  the  commissioners  was  executed  to  five 
of  the  feoffees  (the  other  refusing  to  join), 
and  the  purchase-money  was  paid  into 
court.  A  petition  was  afterwards  pre- 
sented, in  the  name  of  the  rector  of  the 
parish  of  Ch'fford  Chambers  and  the  feoffees, 
praying  that  until  an  eligible  purchase  of 
land  could  be  found,  the  purchase-money 
might  be  invested  in  the  purchase  of  3/. 
per  cent,  consols,  in  the  name  of  the  Ac- 
countant General,  and  that  the  dividends 
might  be  paid  to  the  petitioners ;  and  an 
order  was  made  to  that  effect.  It  occurred, 
however,  to  the  counsel  for  the  petitioners, 
that  a  difficulty  would  arise  from  the  un- 
willing feoflee  refusing  to  join  in  appointing 
an  attorney  to  receive  the  dividends.  Ac- 
cordingly, the  order  not  being  drawn  up — 

Mr.  Faher  applied  to  the  Court  to  vary 
the  order  by  directing  the  dividends  to  be 
paid  to  the  feoffees,  or  any  of  them,  or 
such  person  as  they  or  any  five  of  them 
should  appoint. 

LoKD  Abimoeb,  C.B.  said,  that  the  cha- 
rity estates  were  taken  out  of  the  feoffees 
by  the  sUt.  59  Geo.  8.  c.  12.  s.  17  (1), 
and  vested  in  the  churchwardens  and  over- 
seers of  the  parish ;  and  he  suggested  that 
the  petition  would  probably,  on  that  ac- 
count, require  amendment — Doe  d.  JmU" 
son  V.  Hiley  (2). 

The  petition  was  accordingly  amended, 
by  making  the  churchwardens  and  over- 

(1)  Which  enacts—"  That  all  baildings,  laoda, 
and  hereditaments  which  shall  be  purchased,  hired, 
or  taken  on  lease  by  the  churchwardens  and  over- 
seers of  the  poor  of  any  parish,  by  the  authority  and 
for  any  of  the  purposes  of  this  Act,  shall  be  con- 
veyed, demised,  and  assured  to  the  churchwardens 
and  overseers  of  the  poor  of  any  such  parish  re- 
spectively, and  their  auccessors,  in  trust  for  the 
parish ;  and  such  churchwardens  and  overseers  of 
the  poor,  and  their  successors,  shall  and  may,  and 
they  are  hereby  empowered  to,  accept,  take,  and 
hold,  in  the  nature  of  a  body  corporate,  for  and  on 
behalf  of 'the  parish,  ail  such  buildingaj  lands,  and 
hereditaments,  and  also  all  other  buildings,  lands, 
and  hereditaments  belonging  to  tueh  parish,"  &c. 
The  words  "  belonging  to  auch  parish/*  are  to  be 
taken  in  their  popular  sense — Doe  v.  Terry,  4  Ad. 
&  £1.  274;  s.  c.  6  Law  J.  Rep.  (N.s.)  M.C.  27. 

(2)  10  B.  &  C.  885  i  s.  c.  8  Law  J.  Rep.  M.C. 
105. 


seers  of  Clifford  Chambers  co-petitioners 
with  the  willing  feoffees,  striking  out  the 
name  of  the  unwilling  feoffee,  and  praying 
that  the  investment  might  be  made  in  the 
names  of  the  churchwardens  and  overseers, 
and  that  the  dividends  might  be  paid  to 
the  rector  of  the  parish  for  the  time  being. 
Mr,  Faher,  on  mentioning  the  petition 
again,  stated,  that  it  was  proposed  to  pay 
the  dividends  to  the  rector,  in  order  to 
avoid  the  expense  of  a  new  power  of  attor- 
ney upon  every  change  of  churchwardens 
and  overseers. 

Lord  Abinoer,  C.B. — Does  the  act, 
which  made  the  churchwardens  and  over- 
seers a  corporation  for  these  purposes,  give 
them  a  common  seal,  under  which  they 
may  appoint  an  attorney,  whose  office  will 
not  cease  oh  a  change  in  the  body  ? 

The  act  being  referred  to,  and  this  not 
appearing  to  be  the  case — 

The  order  was  made  as  prayed. 


PERSON,  B.> 

L  9  &  15.  3 


Alderson,  B. 
Feb. 


DOWBIGOtN     O.     bournes 
AND  CAWTHORNB. 


Principal    and    Surety — Assignment   of 
Judgment, 

A,  brought  separate  actions  against  B, 
and  C,  for  the  payment  of  the  amount  of  a 
joint  and  several  promissory  note,  gioen  by 
B.  and  C,  his  surety,  to  A,  and  recovered 
judgment  in  both  actions ;  A,  issued  out  ex- 
ecution  only  against  C,  the  surety^  who, 
thereupon,  paid  the  debt  and  costs,  C,  dying, 
his  administratrix  fled  a  bill  against  A,  and 
B,  for  an  assignment  of  the  judgment  o6- 
tained  by  A,  against  B,  the  principal  debtor. 

Held,  that  as  the  debt  was  discharged,  the 
judgment  was  satisfied,  and  could  not  be  eti- 
forced  at  law  against  B,  and  that  a  court  of 
equity  would  not,  under  such  circumstanees, 
compel  an  assignment, 

John,  Thomas,  James,  and  Peter  Bourne, 
merchants  of  Liverpool,  in  March  1819 
agreed  to  advance  a  sum  of  1,130/.  to  John 
Fenton  Cawtborne,  on  the  personal  secu- 
rity of  himself  and  John  Dowbiggin.  The 
money  was  advanced  on  the  ISth  of  that 
month  to  J.  F.  Cawtborne ;  upon  the  re- 
ceipt of  which,  and  as  a  security  for  its 
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re|Miyinent,  J.  F«  Cawthorne  and  J«  Dowr 
biggin  as  his  surety,  and  at  his  request, 
seyerally  signed  and  gave  to  the  Messrs. 
Bourne  their  joint  and  several  promissory 
note  of  that  date  for  1,130/.,  with  lawful 
interest  for  the .  same.  At  various  times, 
previously  to  the  month  of  March  1824, 
Jolm  Dowbiggin,  as  the  surety  and  on  ac- 
count of  Cawthorne,  paid  out  of  his  own 
monies  various  sums  of  money,  amounting 
together  to  2S9/.  3s.  Id,  for  interest  on  the 
note ;  which  payments  were  admitted  by 
Cawthorne  tohave  been  so  made  in  a  settled 
account  between  them,  and  by  an  indenture 
dated  the  18th  of  March  1824,  it  was 
known  to  the  Bournes  that  it  was  so  paid 
by  Dowbiggin  as  the  surety  to  Cawthorne. 
In  1824,  the  Bournes  commenced  two  se- 
veral actions  in  the  Court  of  King's  Bench 
against  Cawthorne  and  Dowbiggin  respec- 
tively, for  the  sum  secured  by  the  promis- 
sory note  and  interest,  and  obtained  judg- 
ments thereon  in  November  1824,  in  the 
action  against  Cawthorne  for  1,481/.  10«., 
and  for  1,277/.  45.  8d.  in  that  against 
Dowbiggin.  They  immediately  caused  a 
writ  of  ^fieri  facias  to  be  issued  upon  the 
judgment  against  Dowbiggin,  who  there- . 
upon  paid  to  the  sheriff  l,dl2/.  17 s*  Id,  in 
full  satisfaction  of  the  judgment  and  the 
sheriff's  poundage,  and  thereby  fully  satis- 
fied the  Bournes,  the  full  amount  of  the 
prombsory  note,  with  interest.  No  pro- 
ceeding was  taken  on  the  judgment  against 
Cawthorne. 

Soon  af^er  this,  Dowbiggin  died,  when 
his  widow  and  administratrix  filed  her  bill 
against  the  Bournes  and  Cawthorne,  stating 
the  above  facts,  and  alleging,  that  by 
reason  of  the  payments  so  made  by  John 
Dowbiggin,  as  such  surety,  Cawthorne  be- 
came indebted  to  Dowbiggin,  and  to. the 
plaintiff,  as  his  administratrix,  in  the  several 
sums  of  239/.  Ss.  Id.  and  1,312/.  17^.  1(/., 
and  that  she  was  entitled  to  have  the  same, 
and  all  costs  and  expenses  in  the  action, 
repaid  to  her  by  J.  F.  Cawthorne,  or  to 
have  the  benefit  of  the  judgment  so  ob- 
tained by  the  defendants,  the  Bournes, 
against  Cawthorne,  and  to  issue  execution 
upon  the  same  as  a  means  of  recovering 
the  money.  The  bill,  after  alleging  appli- 
cations to  the  Bournes  to  assign  the  judg- 
ment and  the  benefit  thereof  to  the  plain- 
tiff, and  to  empower  her  to  issue  execution 


thereon  in  the  names  of  the  Bournes,  the 
plaintiff  offering  to  indemnify  them  against 
all  costs,  charges,  and  expenses,  by  reason 
of  such  execution — and  charging  that  they, 
in  concert  and  collusion  with  Cawthorne, 
and  from  motives  of  friendship  and  for- 
bearance to  him,  refused  to  do  so — prayed 
a  declaration,  that  the  plaintiff  was  entitled 
to  have  the  judgment  assigned  to  her  by 
the  defendants,  the  Bournes,  with  power  to 
issue  execution  thereon,  and  that  the  de- 
fendants might  be  decreed  to  deliver  the 
judgment  paper,  in  respect  of  the  judg- 
ment, to  the  plaintiff;  and  that  it  might  be 
referreil  to  the  Master  to  settle  an  assign- 
ment of  the  judgment,  the  plaintiff  offering 
to  pay  what,  if  anything,  was  due  to  the 
defendants  on  the  judgment,  and  to  indem- 
nify them  against  all  costs,  charges,  dii«* 
mages,  and  expenses,  by  reason  of  any 
proceedings  by  the  plaintiff  under  such 
assignment.  The  bill  also  prayed  an  in-« 
junction  to  restrain  the  defendants  fron\ 
entering  up  satisfaction  on  the  judgment,, 
or  releasing  or  discharging  the  same. 

To  this  bill  the  defendant  C&wthorne 
filed  a  general  demurrer,  for  want  of 
equity,  which,  after  argument,  was  over- 
ruled in  1830,  by  Sir  William  Alexander, 
C.B.  The  defendants  then  put  in  their 
answers,  since  which  time  one  of  the 
Bournes  and  J.  F.  Cawthorne  having  died, 
the  bill  was  revived  against  the  widow  and 
personal  representative  of  the  latter,  and 
the  other  defendants. 

The  cause  now  came  on  for  argument  on 
the  merits. 

Mr,  James  Russell^  for  the  plaintiff.— 
The  case  involves  the  following  questions: 
Was  Mr.  Dowbiggin  merely  a  surety  for 
Mr.  Cawthorne  ?  Has  the  amount  of  the 
promissory  note,  with  interest,  been  paid 
by  Mr.  Dowbiggin  ?  Is  the  judgment 
against  Cawthorne  still  in  existence  ?  and, 
if  so,  has  not  Mr.  Dowbiggin*s  represen- 
tative an  equitable  right  to  have  that  judge- 
ment assigned  to  her,  that  she  may  use  it 
against  Cawthorne  ?  Alexander,  C.B.  (1), 
when  the  case  was  before  him  on  demurrery 
may  be  said  to  have  almost  decided  the 
point:  he  says,  **  It  appears  to  me,  that 
there  is  not  the  slightest  pretext  for  al- 
lowing this  demurrer ;  to  do  so,  would  have 

(1)  1  You.  3. 
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the  effect  of  shaking  all  the  principles 
upon  which  courts  of  equity  have  acted 
in  cases  of  this  description.  I  apprehend 
it  to  be  the  settled  and  general  rule  of 
courts  of  equity,  that,  wheii  a  surety  pays 
the  debt  of  the  principal  debtor,  he  has  a 
clear  right,  by  the  course  of  proceeding  in 
equity,  to  the  benefit  of  all  instruments 
and  securities  given  by  the  principal  debtor 
for  payment  of  that  debt.  The  difficulty 
I  feel  is,  that  I  cannot,  upon  this  demurrer, 
decide  the  points  which  have  been  argued, 
and  from  which  it  has  been  contended, 
that,  if  the  relief  sought  by  the  bill  were 
given  to  the  plaintiff,  she  would  not  be  able 
to  derive  any  relief  from  it."  In  Parsons 
V.  Briddock  (2),  which  was  approved  by 
Sir  W.  Grant  in  Wright  v.  Morley  (3).  it 
was  decided,  that  the  surety,  having  satis- 
fied the  debt,  was  entitled  to  have  the 
judgment  against  the  bail  assigned  to  him. 
Most  of  the  cases  on  this  subject  came 
under  the  consideration  of  Lord  Brougham 
in  Hodgson  V.  Shaw  (4);  and  amongst  these, 
Craythome  v.  Swinburne  (5),  and  Hudson 
v.  Sialwood  (6).  These  judgments  must 
be  considered  as  separate  securities  in  the 
hands  of  the  Bournes,  who  have  received 
payment  of  the  whole  from  the  surety. 
The  other  judgment  against  the  principal 
remains  unsatisfied,  and  the  plaintiff  claims 
to  have  it  assigned  to  her,  that  she  may 
avail  herself  of  it  against  Cawthome. 
The  simple  question  is,  whether  these 
judgments  are  to  be  considered  as  two  se- 
parate securities;  and  if  they  are,  then 
the  plaintiff's  equity  comes  in,  and  she  is 
entitled  to  avail  herself  of  it.  Sir  William 
Alexander  said,  '*  If  this  were  like  the  case 
of  Copis  V.  MiddleUm{7)i  in  which  principal 
and  surety  having  executed  a  bond,  without 
any  mortgage  or  other  assurance,  and  with- 
out any  counter  bond  being  executed  to 
the  surety,  it  was  held,  that  the  surety, 
having  paid  off  the  bond,  was  only  a  cre- 
ditor, by  simple  contract,  of  the  principal 
debtor,  I  might,  perhaps,  be  inclined  to 
go  the  length  contended  for  on  the  part  of 

(«)  J  Vera.  608. 

(3)  11*  Vet.  12. 

(4)  3  Myl.  &  K.  183;  s.  c.  3  Law  J.  Rep.  (n.8.) 
Cbane.  190. 

(5)  14  Vm.  160. 

(6)  Ca.  Temp.  Hardw.  133. 

(7)  1  Turn.  &  Rosa,  f  «4  ;  a.  o.  «  Law  J.  Rep. 
Cbaac.  8«. 


the  defendants,  but  there  is  a  material  dis* 
tinction  between  this  case  and  Copis  v. 
Middleion."  Butcher  y.  CkurckUl  (8)  and 
Sharpe  v.  Lord  Scarborough  (9)  support  the 
plaintiff  s  case. 

Mr,  Simkinson  and  Mr.  G,  Richards* — 
The  point  whether  the  plaintiff  is  entitled 
to  have  the  judgment  assigned,  has  not 
been  determined  upon  demurrer,  for  thfi 
whole  of  the  judgment  given  upon  over- 
ruling the  demurrer,  shews,  that  the  Lord 
Chief  Baron  purposely  avoided  deciding 
the  question.  It  is  not  denied,  that  the 
plaintiff  may  sue  as  a  simple  contract 
debtor,  but  here,  the  only  security  origi- 
nally given  by  the  debtor  was  the  promis- 
sory note  ;  and  the  judgment  can  only  be 
treated  as  a  collateral  security  subse- 
quently given,  of  which  the  surety  is  not 
entitled  to  have  the  benefit — fVader.  Ccope 
(10).  Cray  thome  v .  Swinburne  does  not  aid 
the  plaintiff,  for  it  would  follow  from  the 
authorities  referred  to,  that  even  if  this 
judgment  were  available  to  them  at  law, 
that  the  plaintiff  would  not  be  entitled  to 
an  assignment  of  that  security.  But  the 
question  arises  here,  whether,  under  cir- 
cumstances, a  court  of  law  would  not  hold 
that  the  judgment  had  been  satisfied,  and 
if  so,  will  a  court  of  equity  stultify  iuelf 
by  directing  the  assignment  of  a  judgment 
which  cannot  avail  the  parties.  The  cases 
applicable  in  principle  to  this,  are  Qammom 
V.  Stone  (11),  Wqgmgton  v.  Spwrks  {It), 
Copis  V.  Middleton,  and  Onge  v.  Trwdoek 
(13).  All  these  cases  were  afterwards 
reviewed  by  Lord  Brougham  in  Hodgson 
V.  ShaWf  which  was  a  case  totally  different 
from  this  :  there,  a  subsequent  bond  was 
given ;  it  merely  went  on  thisi  that  pay- 
ment of  one  bond  cannot  be  pleaded 
against  payment  of  another.  There  the 
Master  of  the  Rolls  had  decided,  that  the 
party  was  not  entitled  to  the  benefit  of  the 
security :  Lord  Brougham,  on  appeal,  re« 
versed  that  decision  under  the  circum* 
stances  of  the  case,  not  attempting  to  im« 
peach  the  principle  laid  down  in  Copis  v» 
Middletan,      Now,  supposing    the  Court 

(8)  14  Yes.  567. 

(9)  3  Yea.  557. 

(10)  2  Sim.  155. 

(11)  1  Yea.  sen.  339. 

(12)  2  Yea.  aen.  569. 

(13)  «  Mol.  31. 
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were  to  direct  an  assignment  ci  this  jndg- 
mentf  what  would  be  the  consequence? 
The  assignee,  of  course,  must  sue  in  the 
name  of  the  party  through  whom  he  claims. 
He  must  apply  in  the  name  of  the  Bournes 
to  the  Court  in  which  it  was  obtained,  for 
liberty  to  revive  the  judgment  by  scire 
facias f  and  the  application  must  be  accom« 
panied  by  an  affidavit,  shewing  that  the 
debt  is  still  in  existence,  a  debt,  which,  in 
fact,  has  long  since  been  satisfied.  The 
Bournes  are  the  only  persons  who  can 
make  application  to  the  court  of  law ;  they 
cannot  make  it  with  success,  they  cannot 
sue  out  execution  on  their  judgment,  ex- 
cept for  the  costs  upon  that  judgment, 
which  are  still  unsatisfied ;  and  this  Court 
will  not  order  an  assignment  of  an  unavail- 
able judgment. 

Mr.  Spenee  and  Mr»  Duckworth  were 
heard  for  the  defendants  Bournes. 

Mr.  Russell  replied. 

Feb.  15. — Aldbrson,  B.  having  taken 
time  to  consider  the  question,  now  deli- 
vered judgment. — I  expressed  my  opinion 
at  the  hearing,  that  the  plaintiff  could  not 
derive  any  benefit  from  the  assignment  of 
the  judgment ;  and  that,  if  so,  her  case  did 
not  present  sufficient  grounds  for  inquiry 
in  a  court  of  equity.  The  question,  there- 
fore, which  I  reserved  for  consideration  was, 
whether  or  not,  under  the  circumstances, 
the  plsintiff  would  have  any  remedy  at 
law,  if  the  judgment  were  to  be  assigned 
CO  her.  It  is  clear,  that  a  surety,  who  has 
paid  the  debt  of  his  principal,  is  entitled 
to  all  the  securities  which  the  creditor  has, 
and  which  he  could  make  available  against 
the  principal  debtor.  That  was  the  opi<* 
Dion  of  Sir  W.  Alexander,  when  the  case 
came  before  him  on  demurrer,  seven  years 
since ;  and  it  is  to  be  regretted  that  that 
learned  Judge  did  not  determine  the  ques- 
tion, which  was  quite  as  ripe  for  decision 
then  as  now.  If  the  plaintiff  here  were  to 
get  the  assignment,  she  must  proceed  to 
enforce  it  in  the  name  of  the  assignors: 
they,  having  found  the  judgment  obtained 
by  them  against  the  principal  wholly  un- 
productive, proceeded  against  the  surety, 
and  recovered  from  him  the  whole  of  their 
demand  in  respect  of  the  note.  Being  sa- 
tisfied as  to  the  amount  of  the  note,  with 
interest   and  costs,  they  liad  no  further 


claim,  except  for  the  costa  of  the  action 
against  Cawthorne ;  and  if  they  had  pro* 
ceeded  afterwards  in  the  Court  of  King's 
Bench  to  enforce  their  judgment  against 
him,  after  receiving  full  payment  of  the 
note  from  Dowbiggin,  that  Court  would 
have  prevented  them  taking  out  execution 
for  anything  beyond  the  costs  of  the  ac- 
tion. Now,  the  assignee  of  tliat  judgment 
must  stand  in  the  same  situation  with  the 
assignors,  or  rather,  in  a  worse  one :  for 
she,  as  the  representative  of  Dowbiggin, 
could  have  no  right  to  the  costs  incurred 
by  the  assignors  in  their  fruitless  action 
against  Cawthorne.  The  assignment  of 
the  judgment  will,  therefore,  be  wholly 
useless  to  the  plaintiff;  and  this  Court 
will  not  compel  a  useless  and  nugatory 
act.  The  bill,  therefore,  must  be  dis- 
missed ;  but,  under  the  circumstances, 
without  costs. 

Dismissed  accordingly. 


Aldbrson.  B.     *> 

Feb.  7.  13.  15;     (''O^'^"  "•  h'^"  *»» 
May  10;  June  21.  3  °'''"='^- 

Practice. — Rehearing — Order  to  prove 
Exhibits. 

Upon  a  special  appUcatum^  exhibits  not 
proved,  but  ready  for  production  at  the  hear- 
ings will  be  allowed  to  be  proved  vvrk  voce 
at  the  rearing. 

Joint  owners  of  a  patent  for  a  particular 
trading  processare  answerable  in  solido,  for 
losses  occasioned  by  the  frauds  of  their  co- 
adventurers  in  reUxtion  to  the  patent. 

The  decree  in  this  case  (1)  having  be- 
come ineffectual  for  the  relief  of  the  plain- 
tiff, he  obtained  an  order  for  a  rehearing  for 
the  alleged  purpose  of  extending  its  effects 
to  Mr.  Smith,  a  man  of  property,  and  one  of 
the  defendants  in  the  cause,  but  as  against 
whom  the  bill  had  been  dismissed,  the 
plaintiff  being  ordered  to  pay  his  costs,  to 
be  recovered  by  him  from  the  other  defen- 
dants, who,  in  addition,  were  to  repay  the 
plaintiff  the  sum  which  he  had  paid  for 
the  use  of  the  alleged  invention,  amount- 
ing in  the  whole  to  3,000/. 

(1)  See  5  Law  J.  Rep.  (N.8.)  Eich.  £q.  106  j 
8.C.  1  Y.  &C.  S30. 
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An  order  for  this  purpose  was  obtained 
ex  parte,  and  as  of  course,  to  prove  vivd 
voce  at  the  rehearing,  the  following  bill  of 
exchange,  which  was  in  these  terms  : 

"693.     1,000/. 

"Bank,  Birmingham,  March  17, 1832. 

"  Two  months  after  date  pay  to  Messrs. 
Hicks,  Smith,  Todd,  &  Co.,  or  order, 
1 ,000/.,  value  received,  for  Lovell,  Goode, 
&  Stubbs. 

"  Edward  B.  Lovell. 

"To  Sir  Richard  Carr  Glyn,  Bart.,  Hal- 
lifkx,  Millst  &  Co.,  bankers,  London." 

This  order  was  part  of  the  money  paid 
by  the  plaintiff  for  the  patent  invention : 
it  was  indorsed  thus :  "  Pay  Octavius 
Henry  Esq.,  or  order,  per  proc.  of  Hicks^ 
Smith  &  Co.  "  William  Todd, 

"  O.  H.  Smith." 

When  the  cause  came  to  be  reheard — 

Mr,  Wigram,  Mr,  Lynch,  and  Mr, 
Heathfield,  for  the  defendants,  moved,  in 
pursuance  of  notice,  that  the  order  to 
prove  this  document  at  the  rehearing, 
should  be  discharged  for  irregularity,  as 
having  been  obtained  ex  parte.  They  con- 
tended, that  an  order  to  prove  new  evi- 
dence should  be  obtained  on  special  mo- 
tion ;  not  only  on  notice  thereof  given  to 
the  other  side,  but  also  on  affidavits,  shew- 
ing, that  such  evidence  was  collected  at 
the  original  hearing,  and  not  since.  If 
such  orders  were  granted  as  of  course, 
the  greatest  opening  would  be  made  for 
perjury;  if,  after  a  decree,  new  evidence 
were  allowed  to  be  procured  to  contradict 
that  before  given,  or  to  make  a  new  case, 
there  would  be  no  end  to  litigation,  ffi/- 
Uams  V.  Goodchild{2),  CuUeny.  Sanger {i), 
Bingham  v.  Dowson  (4),  Partridge  v.  Us^ 
borne  (5\  Cox  v.  Allingham{Q),  Higginsv, 
Mills  (7),  shew  what  is  the  practice.  The 
object  of  the  proof  was  to  connect  Smith 
in  partnership  with  the  other  defendants. 
That  issue  was  not  raised  by  the  plaintiff's 
bill,  and  no  evidence  could  be  received  to 
prove  it. 

Mr,  Knight,  Mr,  Spence,  and  Mr,  Blount, 
opposed  the  motion. — The  only  objection 
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3)  3  You.  &  Jer.  374. 

(4)  Jac.  S43. 
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(6)  Jmc.  3S7. 

(7)  5  Rqu.  287. 


to  the  order  sought  to  be  discharged  it« 
that  it  was  irregularly  obtained.  Upon 
this  motion,  it  is  not  proper  to  go.  into 
the  merits  of  the  case,  and  the  true  time 
to  object  to  evidence  is,  when  it  is  offered 
to  be  read  at  the. rehearing.  It  is  possible 
that  the  plaintiff's  case  may  not  require 
this  document.  Then,  as  to  the  point  of 
irregularity,  this  case  is  distinguishable 
from  the  cases  cited  on.  the  other  side* 
They  referred  to  Gilbert's  Forum  Roma* 
num,  181,  cited  by  Alexander,  C.B.,  in 
Wyld  V.  Ward{S),  and  other  cases  referred 
to  in  that  case. 

Feb.  15. — Alderson,  B. — ^In  this  ca8e« 
I  took  time  to  consider  whether  I  would 
agree  to  the  motion  for  setting  aside  the 
order  to  prove  documents  viod  voce  for 
irregularity.  It  was  pressed  very  much 
in  the  course  of  the  argument,  as' being  the 
settled  practice  of  the  Court  of  Chanocry 
to  decide  these  orders  ex  parte,  as  a  matter 
of  course.  It  appears  to  me,  on  the  whole 
of  the  argument,  that  the  principle  of  the 
thing  lies  the  other  way.  The  rule,  as  to 
evidence,  is  different  on  a  rehearing  from 
that  on  an  appeal,  inasmuch  as  all  evidence 
which  was  capable  of  being  given  at  the 
original  hearing,  though  not  given*  is  ad- 
missible on  the  rehearing ;  but  in  an  ap- 
peal, that  evidence  only  which  was  actually 
given  at  the  hearing,  is  capable  of  beii^ 
given  when  the  appeal  is  heard ;  and  this, 
for  the  best  of  all  reasons,  because  the 
appeal  is  from  one  Judge  or  tribunal  to 
another,  and  therefore  it  is  only  just  to  the 
Judge  or  Court,  from  whom  the  appeal 
came,  that  it  should  rest  on  the  same 
grounds  in  both  courts.  But  a  rehearing 
takes  place  before  the  same  Court ;  it  is 
merely  after  an  application,  for  a  fuller 
investigation,  to  determine  a  question, 
which  the  same  Court  before,  upon  less 
information,  had  decided.  An  appeal  to 
the  Court  of  Chancery  is  in  the  nature  of 
a  rehearing ;  it  partakes  of  the  double  na- 
ture of  an  appeal  and  a  rehearing ;  it  is,  in 
fact,  a  rehearing,  but  before  a  different 
Judge.  I  have  sent  to  the  Court  of  Chan- 
cery to  make  inquiry  into  the  practice 
there,  and  I  find,  upon  the  best  investiga- 
tion, that  there  is  no  settled  practice  in 

(8)  2  You.  &  Jar.  383. 
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that  court  on  the  subject.  Out  of  three 
registrars  who  were  consulted,  two  were 
of  opinion  that  these  orders  were  not  ex 
forte,  while  the  third  was  of  opinion  they 
were.  A  note  was  found  in  a  book  of  a 
gentleman,  who  had  been  registrar  to  se- 
veral successive  Masters  of  the  Rolls,  to 
this  effect,  "that  in  a  rehearing,  further 
evidence  and  further  documents  might  be 
on  some  occasions  produced."  The  effect 
of  this  note  is  to  shew  that  they  were  not 
ex  parte  applications,  because  he  expressly 
says,  that  in  some  cases  the  evidence  was 
admitted,  but  not  in  others.  This,  then, 
being  the  state  of  the  practice  in  the  Court 
of  Chancery,  and  there  being  no  settled 
rule  of  practice  in  this  court,  it  becomes 
necessary  to  consider  what  principle  ought 
to  govern  in  these  cases.  The  better  way 
to  settle  the  practice  is  to  make  it,  if  we 
can,  consistent  with  right  reason  and  prin- 
ciple, and  that  appears  to  me  to  be  this, — 
which  I  would  lay  down  as  a  general  rule, 
— that  any  evidence  which  could  have  been 
given  at  the  first  hearing,  may  be  given  at 
the  rehearing.  If,  therefore,  a  party  ob- 
tains an  order  at  the  original  hearing,  to 
produce  and  prove  documents,  which  he 
was  in  a  situation  to  prove  at  that  hearing, 
bat  did  not,  he  may  produce  and  prove 
such  of  them  as  he  may  be  advised  to  do, 
at  the  rehearing;  but  if  he  is  not  in  that 
situation,  the  production  of  new  documents 
will  be  new  evidence,  and  cannot  be  re- 
ceived, except  on  special  application  to 
the  Court.  The  ex  'parte  order,  therefore, 
made  in  this  case,  must  be  set  aside,  but 
without  costs;  but  the  rule  being  now 
laid  down  for  the  first  time,  such  orders, 
so  obtained,  for  the  future,  must  be  set 
aside,  with  costs. 

May  10.  —  The  plaintiff  now  moved 
specially  to  prove  the  exhibit  vtvd  voce. 
It  was  opposed,  on  the  ground  that  the 
plaintiff  might  have  proved  the  document 
at  the  hearing,  as  it  was  then  in  his  pos- 
session ;  that  the  defendants  ought  not  to 
suffer  for  the  plaintiff's  neglect  in  that  re- 
spect ;  that  the  neglect  of  a  party  to  prove 
his  documents  at  the  hearing,  was,  accord- 
ing to  the  authorities,  a  sufficient  reason 
for  refusing  a  motion  like  this,  and  that  a 
court  of  equity  would  not  allow  a  party  to 
bring  forward  his  case  by  piecemeal. 


AldbrsoU,  B. — My  opinion  is,  that  par- 
ties ought  not  to  be  allowed  on  a  rehearing 
to  produce  new  evidence;  it  is  certainly 
very  objectionable,  but  particularly  so 
when  the  rehearing  is  before  another 
Judge.  I,  however,  must  take  the  prac- 
tice as  I  find  it,  and  allow  the  document 
to  be  proved. 

The  cause  was  then  reheard  on  the 
merits.  Two  agreements,  one  of  the  drd 
of  March  1892,  and  the  other  of  the  16th 
of  November  1831,  which  were  in  evidence 
at  the  hearing,  were  mainly  relied  upon. 
That  of  the  3rd  of  March  1882,  which  was 
made  between  Hicks,  Smith,  Watson,  and 
Todd,  and  the  plaintiff,  recited  the  grant  of 
the  patent  to  Hicks,  and  that  Smith,  Wat- 
son, and  Todd  were  jointly  interested  with 
Hicks  in  the  patent  and  the  profits  thereof, 
and  that  Hicks  and  the  others  had  con- 
tracted with  the  plaintiff  to  grant  to  him  a 
licence  to  make  use  of  the  invention  within 
the  town  of  Birmingham,  and  a  certain 
specified  distance  around  it.  It  was  then 
witnessed,  that  in  consideration  of  the  sum 
of  1,000/.,  paid  to  Hicks,  Smith,  Watson, 
and  Todd  by  the  plaintiff,  the  receipt  they 
all  thereby  acknowledged,  and  therefrom 
did  each  and  every  of  them  acquit,  release, 
and  discharge  the  plaintiff,  and  for  the 
other  valuable  considerations  therein  men- 
tioned. Hicks,  with  the  consent  and  appro- 
bation of  Smith,  Watson,  and  Todd,  testifi- 
ed &c. ;  and  also  Smith,  Watson,  and  Todd, 
according  to  their  respective  shares  and 
interest  in  the  premises,  did  thereby  for 
themselves,  their  executors,  &c.,  severally 
and  respectively  give  and  grant  to  the 
plaintiff,  his  executors,  &c.,  the  licence 
and  consent  of  Hicks,  and  also  Smith, 
Watson,  and  Todd,  that  the  plaintiff,  his 
executors,  &c.,  should  and  might,  during 
the  term  therein  mentioned,  exercise  and 
make  use  of  the  said  invention  within  the 
before-mentioned  district  round  Birming- 
ham. 

By  the  agreement,  dated  the  16th  of 
November  1881»  the  defendant  Smith 
assigned  to  Hicks  all  his  interest  in  the 
sale  of  licences  in  the  town  and  neighbour- 
hood of  Birmingham,  and  other  places 
mentioned  in  the  agreement. 

There  was  contradictory  evidence  as  to 
whether  the  plaintiff  had  notice  of  the  situa- 
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tion  of  Smith  when  be  contracted  with  the 
defendants.  It  was  proved,  that  about 
the  period,  the  plaintiff  attended,  by  ap- 
pointment, at  Sir  George  Duckett's  bank- 
ing-house— viz.  about  the  18th  of  March 
1832,  at  which  time  and  place  all  the  de- 
fendants were  present,  and  that  the  plaintiff 
there  offered  to  pay  the  sum  of  1,000/., 
part  of  the  entire  consideration,  by  means 
of  the  bill  of  exchange  now  produced ;  and 
according  to  the  plaintiff's  statement  in 
his  affidavit,  made  in  support  of  the  fore- 
.  going  notice,  the  bill  was  seen,  and  not 
objected  to  by  the  defendant  Smith,  and 
nothing  was  said  as. to  his  limited  interest 
in  the  concern.  The  defendants  Smith  and 
Todd,  however,  swore  by  their  counter- 
affidavit,  that  it  was  distinctly  stated  to 
the  plaintiff  at  the  meeting,  that  Smith 
had  parted  with  all  his  interest  in  the 
patent,  so  far  as  affected  the  plaintiff's 
right.  With  respect  to  the  bill  of  exchange, 
the  defendant  Smith  swore  that  it  was 
drav^n  by  the  plaintiff,  without  his,  the 
defendant's,  sanction  or  privity ;  but  that 
it  was  af^r wards  indorsed  to  him  specially 
by  the  other  defendants  as  a  security  for  a 
sum  for  which  they  had  rendered  him 
liable  to  Messrs.  Duckett,  and  that  he 
subsequently  indorsed  it,  not  as  a  part  of 
the  indorsement  by  procuration,  but  solely 
to  acquit  the  indorsement  made  to  him  or 
his  order. 

Mr.  Knightt  Mr,  Spence^  and  Mr.  Bkmtf 
for  the  plaintiff. — The  agreement  of  1851 1 
and  the  conversation,  which  was  contra- 
dicted, in  which  it  is  stated,  that  Smith 
told  the  plaintiff  he  had  parted  with  his 
interest,  is  all  that  they  have  to  meet  the 
point  shewn  by  the  evidence,  that  the  de- 
fendants had  a  joint  interest  in  the  patent 
and  its  profits ;  such  an  interest  as  brought 
the  case  clearly  within  the  law  of  partner- 
ship— Holmes  v.  Higgins  (8),  Day  v.  BoS" 
weU(9\  and  Green  v.  Beatley  (10).  But 
might  it  not  be  fairly  argued,  that  Smith 
was  bound  to  indemnify  the  plaintiff,  even 
if  it  were  proved  that  there  was  no  part- 
nership, that  the  payments  were  several, 
that  Smith  had  received  nothing,  had 
ceased  to  have  any  interest,  and  that  the 

(8)  1B.&C.74;  t.c.2D.&R.l96;  iLawJ. 
Hep.  K.B.  47. 

(9)  1  Cimpb.  330. 

(10)  t  Scott,  164 


only  money  paid  had  come  to  HidLS-alooei 
Smith  being  one  of  the  parties  who  had 
led  the  plaintiff  to  act  as  he  did? 

Mr,  }Vigramf  Mr,  Lynch^  and  Mr,  Heati^ 
fields  contra. — Hicks  being  a  partner  only 
for  particular  purposes,  it  is  impossible  to 
make  him  an  agent  for  the  others  to  the  ex- 
tent of  committing  this  fraud ;  for,  as  was 
observed  by  the  Court,  at  the  hearing, 
"  the  other  defendants  are  not  affected  di- 
rectly or  indirectly  with  that  fraud,  and 
have  only  received  their  proportional  share 
of  the  money  through  Hicks."  The  Court 
drew  this  conclusion  from  the  facta,  vis. 
that  the  parties  were  liable  only  in  propor- 
tion to  the  monies  they  actually  received. 
The  judgment  as  to  the  separate  liabilities, 
was  applicable  to  all  the  defendants,  and 
did  not  depend  solely  upon  the  circnm- 
stances  relating  to  Smith.  The  plaintiff 
knew  that  the  defendants  had  each  a  sepa- 
rate interest  in  the  patent  as  tenants  in  com- 
mon, even  if  he  had  not  known  the  fact, 
which  he  did  knpw,  that  Smith  had  parted 
with  his  interest  in  the  licences  in  particular 
districts  ;  therefore,  it  cannot  be  said,  that 
Smith  is  inconsistent  in  any  of  his  state- 
ments. It  is  evident  that  the  partnership 
had  made  Smith  liable  for  monies  over- 
drawn by  them,  and  had  given  to  him  the 
bill  of  exchange  in  payment.  Therefore, 
these  cannot  be  said  to  have  altered  the 
circumstances  since  the  hearing.  The 
question  is,  whether  the  fraud  afiects  any 
but  those  who  receive  the  money.  It  is 
not  questioned,  that  the  parties  had  seve^ 
ral  interests  in  the  patent ;  therefore,  ad- 
mitting that  this  was  a  species  of  partner- 
ship, how  were  they  answerable  for  each 
other's  frauds  ?  This  is  like  the  case  of 
trustees,  of  whom  they  only  are  charged 
who  actually  receive.  It  is  not  the  case 
of  ordinary  partnership:  if  it  were  so, 
where  was  the  necessity  of  a  special  in- 
'  dorsement  on  the  bill  of  exchange  ?  If 
the  plaintiff  knew,  as  he  did,  that  the  de- 
fendants were  interested  in  this  patent 
severally  in  the  same  proportions,  though 
he  might  be  ignorant  in  what,  it  is  suffici- 
ent to  do  away  with  the  idea  of  his  dealing 
with  an  ordinary  partnership :  and,  conse- 
quently, these  monies  can  be  followed  only 
into  the  hands  of  the  person  who  benefits 
by  the  fraud. 

Mr,  Knight  replied. 
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June  21.-^ALteR80ir#  B. — I  have  again 
matiarelj  conpidered  this  eaife.  I  inti* 
mated,  in  the  o6ur«e  of  the  argunient^ 
aftcv  hatiog  foNy  beird  the  acute  obser* 
vatioDt  of  the  counsel  for  the  defendants, 
that  1  8«w  no  reason  to  change  the  opinioii 
I  ha4  before  delivered  m  the  main,  qtiet* 
tioB  in  this  cause.  I  was  then,  and  1  still 
am  sflttitfied,  (hat  th^  plaincHThas  made  out 
a  case  of  ffand^  entitling  him  to  f eUef  in  a 
court  of  equity^.  The  extent  of  that  relief 
was  the  subject  of  his  petition  for  a  re* 
hearnig;  and,  iifion  that,  I  now  propose  to 
give  any  revised  opinion «  It  seems  to  me 
clearly  eslablisbed,  as  it  did  before,  that 
the  rest  of  the  defendants  had  ao  know- 
ledge of  the  fraudulent  misrepresentations 
made  by  Hicks ;  bu4  the  money  paid  by  the 
plaintifTy  in  consequence-  of  those  tnisrepre** 
sentatfons»  has  been  paid  to  ail,  ufnder  a 
joint  contract  by  all,  and  they  have^  all 
signed  the  receipt*  As  to  Todd  and 
Watson,  tber«  is  nothing  to  shew  any 
knowledge  by  the  plaintiff  of  their  parti* 
cular  interests ;  and,  e'ven  as  to  Smithy  I 
think  tbatyon  the  former  occasion,  I  placed 
too  nnich  reliance  on  the  circumstance 
spokep  to  by  Mr.  Todd.  On  more  full 
consideration^  I  am  satisfied,  tlwt,  in  this 
respect*  my  judgment  was  erroneoua;  so 
that,-  what  would  unquestioaably  have  been 
the  rule  at  law,  ought  also  to  be  considered 
the  rule  in  equity.  At  law,  they  would 
all  have  been  equally  bound  to  repay  in 
sotido  to  the  plaintiff  the  money  received 
from  him  upon  a  consideration  which  had 
failed  altogether.  This  was  my  own  ira« 
pression  when  I  first  heard  the  cause. 

I  am  now  satisfied  that  the  decree  must 
be  varied,  as  to  the  3,000/.  paid,  by  direct- 
ing that  it  be  repaid  by  the  defendants; 
and  that  the  plaintiff  is  entitled  generally 
to  tlie  costs  of  the  suit* 

Decree  accordingly^ 


1857.     >    In   the  matter  of   robekt 
May  25.  3  Thompson. 

Writ  of  Privilege — Practice, 

A  general  nnrit  of  privilege  (aee  the  form 
in  the  case)  operates  as  a  notice  merely ^  and 
not  as  an  is^unction.  It  is  therefore  irregular 
to  move  to  set  it  astde^  even  if  the  officer  of 
the  Court  issues  it,  in  a  case  in  which  he  is  not 
entitled  to  privilege. 

New  Series,  VI.— Excheq.  in  £q. 


Robert  Thompson,  one  of  the  clerks  of 
the  remembrancer's  office  in  the  Exchequef , 
was  sued  in^  Chancery,  jointly  with  other 
parties  who  were  not  entitled  to  privilege ; 
in  these  proceedings  he  was  not  personally 
intereated,  hot  was  joined  on  thd  ground  of 
his  being  the  personal  representative  of  a 
trofftee  of  a  term.    On  being  served  with 
a  subpoena  issuing  oat  of  Chancery,  Mr. 
Thompson's  solicitors  wrote  to  the  soKcitor 
of  the  plaintiff,  insisting  on  Mr.  Thomp- 
son's privilege  of  being  sued  in  the  Court 
of  Exchequer  alone ;  and  stating,  that  un« 
less  the  plaintiff  abandoned  the  prboeedhigs 
in  Chancery^  tfiey  would  take  the  necessary 
steps  to  put  a  stop  td  the  proceedings  in* 
that  court.     They  accordingly  issued  and 
served  on  the  plaintiff^s  solicitors  a  writ  of 
privilege,  which  was  in  the  followihg  form : 
William  IV.  &a< — Td  all  to  whom  these 
pr6sentletters  shall  come  greeting :  whereas, 
as  well  from  oar  royal  dignity  as  fVom  an- 
cient custom,  in  consequence  thereof  used 
time  beyond  ihe  memory  of  man,  bitlierto- 
it  hath  obtained,  that  the  barons  of  our 
Exchequer,  the  clerka  residing  there,  dnd 
all    other    ministers    ofivdating     thereof, 
whether  they  be  of  the  clergy,  or  such 
others  as  belong  to  the  King's  Court,  who 
assist  there  by  command,  should  not  be  re- 
quired touppear  out  of  the  said  Exchequer, 
for  any  causes  before  any  Judges  whatso- 
ever, or  the  very  Judge  before  whom  the 
suit  should  be  depending,  whether  ecclesi- 
asticsl  or  secular :  and  that  if  they  should 
happen  to  be  cited  by  reason  of  any  power 
granted  by  the  Crown,  they  should,  by 
public  authority,  be  excused ;  and  thut  the 
same  persons  should  be  free  and  acquitted 
from  all  cotaimon  juries,  suits  of  court  in 
the  county  court,  hundred  court,  and  other 
courts  whatsoever,  as  well  held  for  and  in 
their  lordships,  as  elsewliere,  within  their 
fees,  and  likewise  fk'om  Minderwite,  exer- 
cises, watchings,  and  danegelts,  and  also 
from  any  provision  or  purveyance,  and 
other  payments  by  name  of  customs,  for 
any  victuals   whatsoever,  for   their   own 
houses,  brought  in  any  cities,  castles,  or 
marilioie  places  whatsoever,  and  from  any 
other  assarts  whatsoever  of  their  own  de- 
mesnes, and  from  the  payment  of  any  toll 
or  custom  ;    and  that  they  should  not  be 
impleaded  elsewhere  than  in  the  Exchequer 
aforesaid,  so  long  as  the  said  Exchequer 
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shall  be  open,  as  appears  by  the  inspection 
of   the    red    book    of  our    Exchequer, 
under  the  title  relating  to  the  rights  and 
privileges  of  the  residents  in  the  Exche- 
quer, which  King  Henry  the  First,  by  writ, 
granted  for  the  perpetual  exemption  of 
such  as  assist  there.     We  therefore  com- 
mand you,  and  strictly  enjoin  you  not  to. 
molest  or  permit  to  be  molested,  as  far  as 
in  you  lies,  Robert  Thompson,  Esq.,  one 
of  the  clerks  in  the  office  of  His  Majesty's 
remembrancer  of  our  Exchequer,  at  West- 
minster, whose  continual  residence  is  there 
required,  contrary  to  the  tenor  of  the  pri- 
vileges aforesaid,  nor  compel  him  to  exe- 
cute any  office,  but  to  cause  him  to  have 
firm  quiet  in  that  respect,  under  the  pe- 
nalty  that  shall  befall  thereon ;   and  if, 
on  these  occasions,  or  any  of  them,  ye  shall 
have  taken  any  distress  or  provision  from 
the  said  Robert  Thompson  or  his  servants, 
that  ye  cause  the  same  to  be  restored  to 
him  without  delay,  or  if  ye  have  arrested 
the  said  Robert  Thompson,  that  ye  forth- 
with suffer  him  to  go  at  large,  upon  the  pain 
that  shall  befall  thereon.  In  witness  whereof, 
we  have  caused  these  our  letters  to  be  made 
patent.  Witness — James  Lord  Abinger,  at 
Westminster,  the  Slst  day  of  January,  in 
the  seventh  year  of  our  reign,  by  the  tenor 
of  the  red  book  and  by  the  barons.  Vincent." 
Mr.  Simpkinson  and  Mr,  Beavan  now 
moved  to  set  aside  the  writ,  contending,  first, 
"  that  no  chequerman  was  privileged  against 
a  subpoena  of  the  Court  of  Chancery."  Lord 
Chancellor  Egerton  havini;  so  declared ; 
and  that  several  pleas  by  officers,  as  regis- 
trar, receiver,  &c.  had  been  overruled — 
17  Vin.  Abr,  5%4i.     Secondly,  that,  being 
sued   conjointly   with    other   defendants, 
who  were  not  entitled  to  privilege,  Thomp- 
son's ordinary  right  to  privilege  was  una- 
vailing— Famhaw  v.  Fanshaw{\\  Molyn 
v.  Cooh(Jt\  East  v.  BUteMon(S\  PowWm 
case  (4),  Roberts  v.  Mason  (5),  Ramsbottom 
v.  Harcourt{6);  and  see  the  other  cases, 
1 7  Finer,  tit.  *  Privilege.'    Thirdly,  that  he 
could  not  set  up  his  privilege,  in  a  case  in 
which  he  was  sued  in  a  representative  cha- 
racter as  a  trustee — Newton  v.  Rowlands  (7). 


(1)  1  Vern.  «46. 
(«)  1  Ventr.  «98. 
(S)  Ctry.  67. 
(4)  Dyer,  377. 


(5)  1  Taunt.  254. 

(6)  4  Mta.  &  Selw.  585. 

(7)  1  Salk.  «. 


Mr,  C  P,  Cooper  and  Mr.  Bacon»  contrd, 
contended,  first,  that  the  objectiona  stated 
were  only  applicable  to  the  proceedings  in 
the  other  Courts,  and  not  to  the  Court  of 
Exchequer ;  that  the  application  to  set 
Aside  this  writ  was  irregular,  because  the 
writ  was  not  in  the  nature  of  an  injunction^ 
but  a  mere  general  notice  to  all  the  world 
what  the  privileges  of  the  Exchequer  were; 
and  that  the  plaintiff  would  not  have  in- 
curred a  contempt  by  proceeding  in  his 
suit,  notwithstanding  the  service  of  this 
writ.  They  distinguished  this  writ  from 
the  writ  of  injunction  of  privilege,  which 
restrained  the  party  by  name  from  pro- 
ceeding in  his  suit. 

Mr,  Stmphmsony  in  reply. — ^The  plaintiff 
was  bound  to  obey  this  writ,  and  "not  fur- 
ther molest "  Thompson, "  upon  the  pain  that 
would  befall  thereon."  He  could  not  pro- 
ceed in  his  suit,  both  out  of  respect  to  the 
Court,  which  had  issued  the  writ,  and  the 
consequences  which  would  result  from  his 
disobedience.  In  Wyatt's  Practical  Regis- 
ter, 344,  it  is  stated  what  those  conse- 
quences would  be,  "  If  an  officer  refuse  to 
allow,  or  disobetf  a  writ  ofpriwiege,  &c.,  it 
is  a  contempt  for  which  many  have  been 
committed."  It  is  clear  that  such  was  the 
construction  put  upon  the  writ  by  the  so- 
licitor for  Mr.  Thompson,  who  treats  it  as 
the  necessary  step  *'  to  put  a  stop  to  the 
plaintiff's  proceeding  in  the  suit." 

Lord  Abinobr,  C.B. — There  is  no  ground 
for  this  application.  The  motion  is  found- 
ed on  a  mistake  as  to  the  nature  of  the 
writ,  which  was  no  injunction,  which  pre- 
vented the  plaintiff  from  proceeding ;  it  is 
nothing  more  than  a  document,  under  the 
authority  of  the  Court,  which  shews  who 
the  party  is,  and  what  his  general  privi- 
leges are.  This  writ  did  not  add  to  or  take 
away  from  any  of  the  defendant's  privileges, 
or  his  right  of  pleading.  We  are  asked,  be- 
cause it  does  not  apply  to  this  particular 
case,  to  set  it  aside  :  that  is  not  the  neces- 
sary consequence.  Therefore,  as  there  is 
no  ground  for  this  motion,  the  application 
must  be  dismissed,  but  without  costs,  as  it 
appears  that  the  defendant  attempted  to 
avail  himself  of  the  writ  to  stop  the  pro- 
ceedings in  Chancery. 


REPORTS 


OF 


CASES  ARGUED  AND  DETERMINED 


IN  THB 


Coutt  of  ^av^tupit^. 


BY 


CHARLES  STURGEON,  Esq.  and  EDWARD  COOKE,  Esq. 


BARRISTERS-AT-LAW. 


FROM  MICHAELMAS  TERM,  1836,  TO  TRINITY  TERM,  1837, 

BOTH  INCLUSIVE. 


CASES  ARGUED  AND  DETERMINED 


IN   THB 


Court  of  ^av^xtipttyi. 


COKIIENCIRO   IM 


MICHAELMAS  TERM,  7  WILL.  IV. 


1  ft^fi       ^ 
^  '      V  J?X|iar<eHSNDBI£  re  GOODWIN. 

Auctioneer  —  Statute  of  Lmitatums  — 
Official  Assignee, 

Semble — The  contract  between  the  assig' 
nees  and  the  auctioneer  employed  to  put  up 
the  bankrupts  property  for  sale^  is  one  where 
the  Court  will  not  permit  the  Statute  of  Li" 
mitations  to  he  set  up^  if  there  he  a  fund  in 
courtt  and  the  demand  he  probably  due. 

An  official  assignee^  who  is  served  with  the 
petition,  need  not  appear,  unless  there  be 
something  in  it  affecting  him  personally ;  if 
he  does,  he  will  not  be  paid  his  costs. 

This  was  the  petition  of  Mr.  R.  Hendrie, 
the  acting  executor  of  the  late  Mr.  Willock, 
of  Golden  Square,  auctioneer,  deceased ;  and 
it  stated,  that  it  appeared  by  the  books  of 
the  testator,  that  in  1 825  he  had  been  em- 
ployed to  survey  and  put  up  for  sale  the 
estates  of  the  bankrupt,  and  prayed  that  a 
bill  of  73/.,  charges  for  the  same,  might  be 
paid  out  of  a  fund  now  in  court,  on  which 
a  dividend  had  been  declared,  but  not  yet 
paid. 

Mr,  Sturgeon,  for  the  petitioner,  sub- 
mitted that  no   objection  existed  to  the 
payment  of  a  just  demand,  as  the  case  was 
New  Series,  VL-^Bankr. 


not  one  of  those  intended  to  be  remedied 
by  the  Statute  of  Limitations,  but  more 
properly  within  the  exception  as  to  mer- 
chants' accounts.  Mr.  Willock  had  died 
shortly  afler  the  survey  was  made,  and 
probably  before  any  account  was  sent  in  ; 
and  his  executor  had  presented  the  petition 
as  soon  as  he  ascertained  that  there  was  a 
fund  about  to  be  distributed. 

The  Court  called  upon  Mr.  Swanston, 
who  appeared  for  the  assignees,  to  shew 
why  the  debt  should  not  be  paid. 

Mr,  Swanston, — ^There  is  no  proof  that 
such  a  debt  exists.  This  is  the  first  time  the 
present  assignees  have  heard  of  it.  The  pro- 
babilities are,  that,  at  the  distance  of  eleven 
years,  the  debt  may  have  been  paid  ;  the 
original  assignees,  who  employed  Mr.  Wil- 
lock, are  dead,  and  there  is  no  account  of 
the  transaction. 

[Per  Curiam, — How  long  is  it  since  the 
former  assignees  died  ?] 

About  four  years ;  during  the  whole  of 
which  time  the  present  assignees  have 
never  been  applied  to.  The  executors  have 
their  remedy  against  the  representatives 
of  the  assignees  who  employed  them. 

Mr.  Sturgeon,  in  reply. — It  would  have 
l>een  useless  for  the  executors  to  have 
made  any  application  until  they  knew  there 
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were  any  assets.  Directly  they  ascertained 
by  the  Gazette  that  there  was  a  fund,  out 
of  which  they  had  a  right  to  be  paid,  they 
preferred  presenting  a  petition  to  this 
Court,  which  is  a  court  of  law  and  equity, 
and  fully  competent  to  give  relief,  in 
preference  to  the  circuitous,  and  also  in- 
equitable course  of  bringing  an  action 
against  the  personal  representatives  of  the 
deceased  assignees. 

Per  Curiam, — We  think  the  probability 
is,  that  after  such  a  length  of  time,  this 
debt  must  have  been  paid,  especially  as  no 
account  of  it  appears  upon  the  proceedings. 

Petition  .dismissed,  without  costs ; 
assignees  to  have  theirs  out  of 
the  estate. 


Mr.  L.  Wigram  appeared  for  the  official 
assignee,  Mr.  Abbot,  to  ask  for  his  costs, 
as  he  had  been  served  with  a  copy  of  the 
petition,  and  also  for  the  costs  of  an  affi- 
davit which  he  had  made. 

Mr.  Sturgeon  submitted  that  the  service 
of  the  official  assignee  was  a  necessary 
form  only,  but  that  he  was  not  called  upon 
to  make  an  affidavit;  and  he  referred  to  the 
expressions  of  Sir  G.  Rose  in  Ex  parte 
Murray  re  Smith  {l)y  as  decidedly  opposed 
to  official  assignees  interfering. 

Per  Curiam, — There  was  nothing  in  the 
petition  or  the  affidavit  that  at  all  reflected 
upon,  or  in  any  way  called  upon  the  official 
assignee  to  appear.  We  cannot  give  him 
his  costs. 


1836 
Nov 


36.     1 
.  14.  J 


Ex  parte   Nicholson   and 

ANOTHER  re  RIDSDALE. 


Expunging  Proof- — Gaming. 

Proof  by  executors  on  a  warrant  of  allor^ 
ney  had  been  admitted  by  the  Commissioners. 
On  a  petition  to  expunge,  the  affidavit  of  the 
bankrupt,  alleging  generally  that  the  con- 
sideration was  a  gaming  debt,  made  up  of 
bets  or  wagers  on  horse  races,  but  not  spe^ 
cifyittg  the  amount  of  the  bets,  was  held  not 
sufficient,  though  the  respondents  could  not 
state  the  consideration. 


On  the  28th  of  May  ^836  a  fiat  issued 
against  Robert  Ridsdale.  At  a  meeting 
held  on  the  4th  of  October  in  the  same 
year  for  proof  of  debts  and  declaration  of 
dividend,  Edward  Bailey  and  Lewis  Leslie 
were  allowed  to  prove  a  debt  of  313/.  4fS.  2d., 
secured  by  a  warrant  of  attorney  of  the 
bankrupt,  dated  the  23rd  of  January  1836, 
the  consideration  for  which,  as  stated  in 
the  deposition,  was  a  note  of  hand,  dated 
2nd  of  October  1883,  for  290/.,  given  by 
the  bankrupt  to  Thomas  Halliday,  deceased, 
and  which  had  come  into  the  hands  of 
the  respondents  as  his  executors.  It  was 
alleged,  that  the  note  of  hand  was  not  given 
by  the  bankrupt  for  any  valuable  consi- 
deration, but  was  for  the  amount  of  bets 
or  wagers  on  horse  races,  won  by  Thomas 
Halliday  from  the  bankrupt;  and  the  bank- 
rupt stated  this  in  his  affidavit.  A  divi- 
dend of  6f .  Sd.  in  the  pound  had  been  de- 
clared upon  the  debts  proved,  but  had  been 
withheld  by  the  assignees  from  the  respon- 
dents, on  the  ground  that  their  debt  ought 
never  to  have  been  put  on  the  proceedings. 

This  was  the  petition  of  the  assignees  of 
the  estate  and  eflTects  of  the  bankrupt,  and 
it  prayed  that  the  debt  of  313/^  4«.  2d., 
proved  under  the  fiat,  might  be  expunged, 
and  also  prayed  directions  as  to  the  divi- 
dend on  the  same,  and  the  costs  of  this  ap- 
plication* 

Mr.^  Chandless,  for  the  petition. — The 
bankrupt  never  received  any  consideratioa 
for  this  note,  but  it  was  given  for  th» 
amount  of  certain  bets  won  by  Halliday. 
By  the  statute  9  Ann.  c.  14.  s.  1,  a// notes, 
bills,  &c.  where  the  considerlitioD  shall  be 
money  won  by  gaming  or  bettibg,  are  de- 
clared void* 

[The  Chief  Judge. — ShilUto  v.  Theed 
(I)  was  a  case  where  a  promisaory  note 
was  given  for  more  than  10^  lost  at  an 
illegal  horse  race;  butTindal,  C.J.  tbougbt 
that  a  bet  under  10/»  upon  a  legal  horse 
race  might  be  recovered*] 

[Sm  John  Cross. — Are  you  not  arguing 
upon  llhe  assumption  of  a  gaming  debt, 
without  establishing  the  fact  Upon  the  peti* 
tion?] 

The  note  cbme  into  the  hands  of  the  ex« 
ecutors  of  Halliday,  and  it  was  proved, 
without  shewing  the  consideration  in  any 


(1)  3  \J^yr  J.  Rep.  (N.s.)  Bftakr.  91. 


(1)7  Bin;.  406 ;  s.  c  9  Uw  J,  Bep.  C.P.  1S5* 
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way ;  under  the  circumsUnoea,  the  Court 
must  say  how  far  suspicion  attaches  to  it ; 
how  far  such  a  party  is  entitled  to  come 
in  and  share  the  assets  of  the  bankrupt 
with  the  other  fair  creditors. 

[The  Chief  Judge. — Suspicion  is  not  a 
sufficient  ground  for  expunging  a  debt  al- 
lowed by  the  commissioners.] 

[Sib  John  Cross. — And  the  question  is, 
whether  the  Court  will  expunge  a  debt 
upon  the  testimony  of  the  bankrupt  alone. 
Suppose  an  action  at  law ;  it  would  be  no 
defence  to  say  there  was  no  consideration. 
To  put  the  plaintiff  on  proof  of  consider- 
ation, you  must  make  out  a  prima  facie 
case.  Would  a  court  of  law  set  aside  a 
judgment  upon  the  bankrupt's  testimony 
alone  ?] 

In  George  v.  Stanley  {2\  the  defendant 
gave  bills  for  the  amount  of  a  gaming  debt, 
and  when  due,  he  renewed  them  with  the 
then  holder,  and  for  the  last  bills  confessed 
a  judgment.  The  Court  of  Common  Pleas 
would  not  set  aside  the  judgment,  unless 
he  could  affect  the  holder  of  the  bills  with 
notice ;  but  permitted  him  to  try  that  fact 
in  an  issue.  This  case  shews  that  a  Court 
will,  upon  the  application  of  one  side,  set 
aside  a  judgment,  provided  the  party  set* 
ting  it  up  was  implicated.  The  executors 
of  Halliday  merely  state,  that  they  are 
ignorant  of  the  consideration,  but  the  bank- 
rupt's positive  affidavit  states  that  the  con- 
sideration was  a  gaming  debt. 

Mr,  Bacon^  for  the  respondents,  was 
stopped  by — 

The  Chibv  Judge. — If  there  had  been, 
on  the  face  of  the  affidavits,  ground  for 
any  further  inquiry  into  the  real  consider- 
ation for  the  note,  or  any  odier  evidence 
to  be  obtained  than  the  bankrupt's,  I  should 
liave  sent  it  back  for  the  further  consider- 
ation of  the  commissioners,  because  in 
bankruptcy  a  mere  security  is  not  enough, 
and  the  commissioners  must  inquire  into 
the  consideration,  in  order  to  see  that  no 
fraud  is  practised  upon  the  other  creditorst 
But,  in  this  case,  the  commissioners  had  in-* 
stituted  an  inquiry  as  much  as  it  was  pos- 
sible. The  party  producing  the  note  was 
not  the  party  to  whom  it  was  given,  and 
was  wholly  ignorant  of  the  consideration. 

(«)  4  Taunt  683. 


The  party  to  whom  it  was  given  is  dead, 
and  a  furUier  investigation  would  produce 
no  fresh  evidence.  The  charge  rests  en- 
tirely upon  a  loose  statement  of  the  bank- 
rupt, that  it  was  given  for  a  gaming  debt, 
without  specifying  the  gaming  transaction, 
or  to  what  amount.  It  would  be  highly 
dangerous  for  the  Court  to  expunge  an 
admitted  proof  upon  such  an  affidavit. 
The  bankrupt  promised  to  pay,  and  bank- 
ruptcy intervened.  There  is  not  sufficient 
ground  shewn  for  granting  the  prayer  of 
the  petition. 

Sir  John  Cross. — The  creditors  are 
band  fide  holders  of  the  bankrupt's  pro- 
missory note.  They  were  not  privy  to  the 
consideration,  and,  therefore,  not  bound  to 
state  it  till  impeached  by  evidence  on  the 
other  side.  No  such  evidence  has  been 
offered.  The  commissioners  did  institute, 
as  it  seems,  a  regular  inquiry.  It  appears 
that  the  present  holders  of  the  security  ap- 
plied to  the  bankrupt  after  the  death  of 
the  original  payee,  and  the  bankrupt,  when 
he  was  threatened  with  an  action  at  law, 
promised  to  pay.  I  think  the  party  is  en- 
titled to  prove  this  debt. 

Sir  George  Rose. — Mr.  Chandless  is 
right  in  saying  that  a  warrant  of  attorney 
gives  no  right  of  proof  without  considera- 
tion. If  the  bankrupt's  affidavit  had  gone 
to  impeach  the  consideration,  it  would  have 
been  different,  but  it  falls  far  short  of  that. 
It  appears  that  the  commissioners  examined 
the  parties  as  to  the  mode  in  which  the  note 
came  into  their  hands,  and  the  examination 
is  satisfactory.  The  Court  would  be  deal- 
ing very  improperly  in  expunging  an  ad- 
mitted proof  upon  such  evidence. 

Petition  dismissed  ;^costs  of  both 
parties  out  of  the  estate. 


1836 
Nov 


36.     7 
.  16.  3 


Ex  parte  os  grouchy  re 

CHARLES  BUTLER. 


Proof —  Usury, 

A,  B,  advances  to  the  bankrupt,  after  his 
first  bankruptcy,  5S5L,  and  takes  a  security, 
including  in  it  S751.,  the  balance  of  an  tisu^ 
rums  debt  incurred  before  the  first  bankruptcy, 
hut  not  thenattempted  to  be  proved : — Semble, 
that  the  whole  security  must  go  to  the  whole 
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dehif  andy  being  tainted  mth  usury ^  cannot  be 
proved,  either  in  the  whole  or  in  part. 

Quaere,  (6^  Sir  G,  Rose)  whether  the  effect 
of  the  certificate  under  the  first  bankruptcy 
did  not  extinguish  the  usury j  so  as  to  prevent 
its  being  set  up,  and  make  the  security  merely 
voluntary^  with  regard  to  the  S75L 

In  June  1827,  the  petitioner  purchased 
of  the  bankrupt  a  bond  for  1,000/.,  by 
Thomas  Butler,  for  the  sum  of  950/.  The 
bond  was  assigned  by  the  bankrupt  to  the 
petitioner ;  and  in  the  deed  of  assignment 
was  a  covenant  by  the  bankrupt,  that  either 
he  or  Thomas  Butler  would  pay  the  peti- 
tioner 1,000/.  and  interest.  Instalments 
were  paid  at  different  times,  reducing  the 
amount  to  375/.  In  September  1829,  the 
petitioner  handed  over  the  bond  to  the 
bankrupt,  in  order  that  he  might  obuin 
payment  of  the  amount  from  T.  Butler. 
The  bankrupt  received  the  money  from 
T.  Butler,  but  did  not  pay  over  the  sum 
remaining  due  to  the  petitioner.  In  July 
1832  a  fiat  issued  against  the,  present 
bankrupt,  under  which  he  obtained  his 
certificate.  The  petitioner,  at  the  request 
of  the  bankrupt,  and  upon  his  promise  that 
he  should  be  no  loser,  did  not  attempt  to 
prove  the  balance  of  375/.  under  that  fiat. 
In  October  1 834,  the  bankrupt  appl ied  to  the 
petitioner  for  a  further  advance,  which  was 
refused,  on  the  ground  that  the  balance  of 
the  old  account  was  not  yet  settled  ;  upon 
which  the  bankrupt  offered,  on  condition 
of  the  petitioner  advancing  to  him  the  fur- 
ther sum  of  585/.,  to  secure  the  repayment 
of  that,  together  with  the  375/.  and  40/. 
interest  thereon,  and,  accordingly,  gave 
to  the  petitioner  a  warrant  of  attorney  to 
secure  the  sum  of  1,000/.,  to  be  paid  by 
instalments  ;  and  as  a  further  security  as- 
signed to  him  certain  shares  in  the  Amica- 
ble Assurance  Society.  The  interest  had 
been  paid  up  to  January  1836,  but  no 
part  of  the  principal.  Execution  was  issued 
under  the  warrant  of  attorney,  but  was 
withdrawn  on  the  issuing  of  the  present 
fiat  against  the  bankrupt  on  the  10th.  The 
proof  was  rejected  by  the  commissioner, 
on  the  ground  that  the  bankrupt,  at  the 
time  of  executing  the  warrant  of  attorney, 
was  not,  by  reason  of  his  certificate,  liable 
to  the  sum  of  375/.,  and  40/.  interest;  and 
as   the  warrant  of  attorney  covered   the 


whole  amount,  that  therefore  the  whole 
security  was  void  for  usury. 

This  was  a  petition  to  prove. 

Mr.  Twiss  and  Mr.  Bacon^  for  the  peti- 
tion.— The  certificate  under  the  former 
commission  will  not  prevent  the  debt  from 
being  a  good  consideration  for  a.  new  pro- 
mise. 950/.  was  a  large  sum  to  give  for  a 
bond  for  1,000/.  The  commissioner,  how- 
ever, rejected  the  contract  as  usurious. 

[The  Chief  Judge.— He  thought  it  a 
mere  colourable  transaction  on  the  part  of 
the  petitioner  to  get  a  greater  advantage 
for  his  money  than  the  law  allows.] 

The  onus  lies  upon  the  other  party  to 
shew  some  circumstances  of  suspicion. 

Mr. Dixon,  for  the  assignees. — The  950/., 
though  a  large  sum  for  a  bond  of  1,000/., 
was  not  quite  large  enough.  It  was  a  clear 
case  of  usury  upon  the  original  transaction; 
and,  if  the  original  transaction  was  tainted 
with  usury,  the  subsequent  transaction  most 
have  the  same  taint.  The  nature  of  the 
transaction  appears  upon  the  face  of  the 
deed  assigning  the  bond  to  the  petitioner. 
In  consideration  of  950/.  paid  by  the  pe- 
titioner, the  bankrupt  undertakes  to  pay 
the  full  sum  of  1,000/.,  with  interest  in 
case  of  default  by  the  obligor :  that  is 
clearly  usury.  Here  is  a  loan  of  money 
secured  to  be  repaid,  with  more  than  legal 
interest.  There  is  a  case  where  the  defi- 
ciency was  much  less,  where  98/.  was  given 
for  100/.,  and  yet  it  was  held  usurious. 

[Sir  John  Cross. — Suppose  you  vacate 
the  security,  would  it  not  be  competent  to 
the  creditor  to  prove  his  debt  of  585/.  as 
money  advanced  to  the  bankrupt?] 

[The  Chief  Judge.— Suppose  the  ba- 
lance of  the  old  usurious  debt  were  in- 
cluded in  the  fresh  security  for  further 
advances,  would  it  vitiate  the  whole  con- 
tract ?] 

Certainly.  It  would  prevent  the  party 
from  recovering  upon  any  such  instru- 
ment— Preston  v.  Jackson  {i).  Adtr  usu- 
rious securities  have  been  destroyed  by 
mutual  consent,  so  that  no  trace  of  them 
is  to  be  found,  a  fresh  promise  to  pay  the 
principal,  with  legal  interest,  is  binding — 
Barnes  v.  HaMey(Jt\  and  this  distinffuishes 
the  cases.    The  Court  must  conclude,  that 
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the  interest  so  brought  in  here  was  the 
interest  upon  the  1,000/.  bond;  and  that 
being  so,  the  transaction  is  usurious.  This 
cannot  be  said  to  be  anything  more  than  a 
security  continuing  a  security  for  more  than 
5/.  per  cent.,  nor  is  it  possible  to  split  the 
contract. 

[Sir  Gboroe  Rose. — The  whole  security 
must  go  to  the  whole  contract.  As  the 
consideration  for  the  new  security  moved 
from  the  old  consideration,  the  whole  must 
fall.] 

Mr,  TwisSi  in  reply. — ^This  is  not  a  ques- 
tion whether  more  than  5/.  per  cent,  was 
derived  from  the  transaction,  but  whether 
more  than  5L  per  cent,  was  paid  for  money 
lent.  T.  Butler  paid  over  the  money  to 
Charles  Butler,  and  the  bond  was  given  up. 
C.  Butler  held  that  money,  as  money  re- 
ceived to  the  use  of  De  Grouchy,  which 
De  Grouchy  might  have  recovered  in  an 
action. 

[Sir  George  Rose. — That  does  not  get 
you  but  of  the  difficulty :  you  are  still  car- 
ried back  to  the  assignment  of  the  bond ; 
whether  it  was  a  bond  fide  purchase  or  a 
contrivance.  The  mere  circumstance  of 
the  covenant  to  pay  by  C.  Butler  is  strong 
evidence  against  you.  If  the  sale  was  co- 
lourable merely,  you  could  not  recover  the 
S75L  in  any  proceeding.  When  a  party  is 
in  a  state  in  which  no  debt  can  be  enforced 
against  him,  the  question  is,  what  is  the 
value  of  a  subsequent  promise  to  pay  7 
"What  is  the  moral  consideration  7  Will  it 
raise  a  cause  of  action  7  That  is  a  point 
of  difficulty.] 

Suppose  the  obligor  had  paid  over  the 
money  to  a  third  person  for  the  use  of  De 
Grouchy,  an  action  by  De  Grouchy  would 
lie  against  him.  Can  it  be  contended, 
that,  in  such  a  case,  it  could  be  competent 
for  such  third  person  to  set  up,  as  a  defence, 
that  the  supposed  purchase  was  a  usurious 
transaction  ?  The  answer  would  have  been, 
"  That  is  nothing  to  you :  you  have  received 
the  money,  and  must  hand  it  over."  Now 
the  bankrupt  has  received  the  money 
merely  as  agent,  and  therefore  cannot  set 
up  the  defence  of  usury. 

The  Chief  Judoe. — If  this  case  had 
turned  upon  the  mere  fact  as  stated  by  the 
petitioner's  counsel — namely,  a  case  where 
a  debt  had  existed  before  a  former  com- 


mission, and  the  failure  through  negligence 
to  prove  it  under  that  commission  had  ex- 
tinguished it,  I  should  have  hesitated  to 
say,  that  the  making  of  that  debt  a  consi- 
deration for  a  further  loan  was  usurious. 
That,  in  my  opinion,  would  not  have  been 
usury ;  but  the  case  is  now  carried  consi- 
derably further.  The  argument  upon  the 
opening  was,  that  ^ere  was  a  moral  consi- 
deration for  paying  the  S75/.  by  reason  of 
a  pre-existing  debt,  which,  though  barred, 
was  still  sufficient  ground  for  a  new  pro- 
mise. But  the  respondent's  counsel  has  gone 
further  back,  and  argued,  that  the  contract, 
under  which  it  is  supposed  that  this  ba- 
lance remains  due,  was  usurious.  That 
contract  was  the  assignment  by  the  bank- 
rupt of  a  bond  for  1 ,000/.  and  interest.  If 
the 'contract  had  ended  there,  there  would 
have  been  nothing  usurious,  because  the 
purchaser  takes  the  risk  upon  himself  of 
the  bond  producing  more  or  less.  But,  in 
this  case,  the  bankrupt  himself  guarantees 
the  payment  of  the  money  by  tlie  obligor, 
and  further  covenants  to  repay  1,000/.  with 
interest.  It  is  impossible  to  look  at  such 
a  contract,  when  one  party  advances  950/., 
and  the  other  covenants  to  repay  1,000/. 
and  interest,  ( though  a  bond  was  assigned) 
in  any  other  light  than  as  a  mode  whereby 
a  person  is  to  be  repaid,  not  the  sum  lent, 
but  1,000/.  If  it  is  a  contrivance  between 
the  parties,  whereby  one  party  is  to  re- 
ceive more  money  than  he  lent,  it  must  be 
a  usurious  contract.  The  facts  present 
themselves  as  shewing  contrivance.  There 
is  another  point.  Supposing  the  original 
contract  usurious,  and  that  the  petitioner 
could  not  have  sued  upon  it,  does  he  stand 
in  a  better  condition  as  to  the  585/.  7  It  is 
said,  the  bankrupt  received  the  whole  of 
the  money  due  upon  the  bond  ;  and  that, 
therefore,  taking  it  as  a  sale,  a  right  of 
action  would  have  arisen,  not  by  virtue  of 
the  contract,  but  from  the  situation  in  which 
the  bankrupt  placed  himself  when  he  re- 
ceived the  money:  that,  from  that  mo- 
ment, he  had  money  in  his  hands  to  the 
use  of  the  petitioner.  Hbw  could  the  pe- 
titioner make  out  a  case  against  the  bank- 
rupt to  shew,  that  the  money  was  received 
for  him  without  standing  upon  the  original 
contract  7  Therefore,  it  does  not  appear  to 
me  that,  if  once  we  come  to  the  conclusion 
that  the  original  contract  was  a  contrivance^ 
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the  fact  of  receiving  the  money  could 
alter  the  position  of  the  parties ;  and  that 
brings  it  to  the  prior  question,  that  inas- 
much as  the  585/.  was  advanced  upon  the 
express  condition  of  the  bankrupt  paying 
the  additional  sum  of  S75L  which,  upon  no 
moral  foundation  he  was  bound  to  pay, 
whether  it  is  not,  in  fact,  getting  an  addi- 
tional advantage  above  the  repayment  of 
the  950/.  I  shall  be  glad  to  give  the  pe- 
titioner every  advantage  of  further  consi- 
deration. 

Sir  John  Cross. — It  is  desirable  the 
Court  should  take  time.  Suppose,  upon 
the  application  of  the  bankrupt  for  an 
advance,  he  had  said,  if  you  will  lend 
me  585/.,  I  will  return  you  your  original 
loan :  such  would  be  a  moral  considera- 
tion. A  man  may  have  a  moral  claim  for 
money  lent  when  his  security  is  void  at 
law :  that  may  or  may  not  have  been  the 
transaction — it  is  not  distinctly  stated;  and, 
if  in  that  state  of  facts  there  is  money 
newly  lent,  it  is  difficult  to  say,  that  the 
corrupt  bargain  was  carried  on  to  the  new 
contract. 

Sir  George  Rose. — A  most  important 
question  is,  whether  the  transactions  were 
usurious  or  not.  If  the  proof  had  been 
attempted  under  the  first  commission,  the 
regular  mode  would  have  been  to  have 
left  the  party  to  bring  his  action.  Look- 
ing at  the  extent  to  which  it  has  now 
gone,  the  Court  is  necessarily  called  upon 
to  speak  to  the  character  of  the  first  trans- 
action. The  intention  of  the  parties  was  to 
secure  more  than  legal  interest.  Under  the 
first  commission  there  could  have  been  no 
proof  for  the  3751.;  and  that  brings  us  to  the 
effect  of  the  contract,  which  the  bankrupt 
deliberately  entered  into  afterwards.  Was  it 
competent  for  him  to  make  that  the  con- 
sideration of  another  debt  ?  Though  a  debt 
IS  barred  by  a  certificate,  yet  after  the 
bankruptcy  it  is  perfectly  competent  to  the 
bankrupt  to  make  himself  liable  again.  If 
a  debt  is  barred  by  the  Statute  of  Limita- 
tions, we  know  it  is  competent  to  make 
that  debt  a  good  consideration.  There  are 
strong  instances  in  bankruptcy.  A  volun- 
tary bond  is  no  subject  of  proof;  but,  if  it 
be  made  the  substance  of  a  new  security,  it 
is  good  under  bankruptcy.  Suppose  the 
debt  as  bad  as  possible,  is  this  anything 
more  than  a  voluntary  security  ?    Was  the 


effect  of  the  certificate  a  complete  end  to 
the  usurious  demands  of  the  parties  ?  If 
it  was,  the  usury  is  extinguished  and  de- 
feated when  the  parties  are  put  at  arm's 
length  with  each  other.  If  the  effect  of  the 
certificate  is  to  destroy  all  right  of  demand, 
for  what  purpose  is  the  usurious  contract 
to  be  set  up  as  a  bar  to  this  demand  ?  It 
appears  to  me  that  there  would  be  sufficient 
right  created  out  of  their  independent  re- 
lation, and  enough  of  moral  consideration. 
I  cannot  help  saying,  that  the  case  is  new, 
and  full  of  difficulties.  If  the  assignees, 
looking  at  it  as  the  substantial  considers* 
tion  for  a  debt,  were  disposed  to  meet  the 
question  to  the  amount  of  the  money  ac- 
tually advanced,  and  admit  the  petitioner 
a  debtor  to  that  amount,  I  think  they 
would  be  doing  that  which  is  proper  for 
both  parties. 

The  case  stood  over  for  the  pur^ 
pose  of  arrangement,  when  it  was 
agreed  to  prove  the  last  advance 
only. 
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/Allowance — Reference  to  Commissioners 
—Set-off. 

Where  a  bankrupt*  s  petition  for  Aita//oir- 
ance  is  resisted,  on  the  ground  that  he  has  im 
his  hands  money  of  the  estate  unaccomUed 
for,  which  he  received  in  respect  of  the 
management  of  his  business^for  t/te  beuefUof 
his  creditors ;  on  a  reference  to  the  cornms- 
sionerSf  as  to  how  much  is  due,  he  w  noi  en* 
titled  to  set  off  any  sums  due  to  him  from  the 
assignees,  for  personal  services  or  goods  sup* 
plied,  ^c.  since  his  certificate — bmi  only 
sums  actually  paid  by  him,  with  the  oiilAorify 
of  the  assignees,  express  or  implied:  the 
rest  is  matter  of  personal  action  betweem  him 
and  the  assignees. 

Up  to  June  183d,  the  bankrupt  carried 
on  business  as  an  hotel-keeper  at  Brighton. 
On  the  7th  of  June  1834,  a  fiat  was  issued 
against  him,  under  which  he  obtained  his 
certificate.  On  the  4th  of  December  1334, 
a  dividend  of  6s,  in  the  pound  was  declared, 
and  a  further  and  final  dividend  of  8i.  on 
the  24th  of  January  1 835 ;  the  gross  amount 
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of  which  dividends^  exceeded  the  sum  of 
7,500^,  so  that  the  bankrupt  was  entitled 
to  an  allowance  of  500L  The  assigneeft 
had  in  their  hands  more  than  sufficient  to 
pay  the  allowance,  hut  refused  to  pay  it. 
The  bankrupt  presented  a  petition,  which 
came  on  for  hearing  on  the  1 9th  of  July 
1836,  praying  that  the  assignees  might  be 
ordered  to  pay  him  his  allowance.  In  the 
joint  affidavit  of  two  of  the  assignees  in 
opposition,  it  was  aDeged  that  the  payment 
of  the  allowance  was  resisted,  because  the 
bankrupt  had  in  his  hands  3681.  1 78.  Id,, 
which  belonged  to  the  estate,  and  that  a 
final  dividend  had  not  been  declared,  and 
because  the  bankrupt  claimed  2,111/.  ISs^ 
low.  from  the  assignees.  The  Court  then 
declared  the  dividend  final,  for  the  purpose 
of  allowance,  and  ordered  the  assignees 
forthwith  to  pay  to  the  petitioner  IdU.  2«. 
lO-fd.,  and  directed  an  inquiry  before  the 
commissioners,  whether  the  368/.  17 s.  l^d,^ 
or  any  part  thereof,  were  due  from  the 
bank^pt  to  the  estate ;  and  reserved  fur- 
ther directions  and  costs,  with  liberty  to 
either  party  to  apply. 

At  a  meeting  of  the  commissioners,  in 
pursuance  of  such  order,  the  solicitor  to 
the  assignees  put  in  an  account  marked  A, 
(purporting  to  be  an  account  of  moniea 
received  and  paid  bv  the  bankrupt,  while 
he  managed  the  hotel  for  the  b^iefit  of  hit 
estate,)  by  which  it  appeared  that  303/.  17«. 
was  due  from  the  bankrupt  to  the  assig- 
nees ;  and  such  solicitor  insisted  that  he  had 
nothing  to  do  but  establish  the  fhct  that 
this  was  the  account  of  the  bankrupt.  It 
was  insisted  by  the  bankrupt,  that  the 
commissioners  were  bound  to  inquire  whe* 
ther  the  sum  of  368/.  17^.  had  not  been 
exhausted  by  the  bankrupt.  The  meeting 
was  adjourned  for  the  production  of  further 
evidence.  It  was  stated,  that  the  account 
marked  A,  contained  only  money  received 
and  actually  paid  in  respect  of  the  manage* 
ment  of  the  hotel  by  the  bankrupt,  but 
tliat  the  bankrupt  had  supplied  the  hotel 
with  various  kinds  of  farming  produce,  to 
the  amount  of  £11  /.,  which  was  not  charged 
in  that  account,  end  that  he  had  paid  163/. 
for  rent  of  the  hotel,  to  the  landiordf 
from  Christmas  1834  to  the  24th  of  January 
1835,  during  which  time  it  was  in  the  oc- 
cupation of  the  assignees,  and  was  also  en- 


titled to  compensation  for  his  services,  in 
managing  the  business  for  the  assignees, 
and  for  assisting  in  getting  in  his  debts,  &c., 
and  also  to  be  paid  his  travelling  expenses 
in  the  service  of  the  assignees.  On  the 
15th  of  October  1836,  the  commissioners 
again  met,  and  certified  that  the  assignees 
had  established  their  claim  upon  the  peti-* 
tioner  for  368/.  17«.,and  that  the  petitioner 
proposed  to  set  up  claims,  by  way  of  set" 
off  to  the  amount  o£  2,436/.,  of  which  the 
greater  part  was  for  alleged  personal  8er-» 
vices,  and  produce  of  his  farm,  supplied 
to  the  hotel,  as  well  as  for  travelling  ex^^ 
penses. 

Mr.  SwoMiUm  and  ilfr.  Bacon^  for  the 
assignees. 

Mr.  Twist  and  Mr.  Htnd,  for  the  aup-« 
piemen tal  petition. 

The  Chief  Judob. — I  confess  I  can  sea 
no  authority  from  the  assignees  for  the 
payment  of  the  rent,  and,  as  to  the  other 
items,  there  seems  to  have  been  no  precise 
evidence  tendered  before  the  commissioners 
to  shew  the  payment  of  any  particular  sums 
of  money.  The  commissioners  ought  to 
have  deducted  from  the  368/.  all  sums  paid 
by  the  authority  of  the  assignees,  express 
or  implied.  If  this  were  a  question  of 
general  account  between  the  bankrupt  and 
the  assignees,  there  is  no  doubt  but  that  all 
such  sums  might  have  been  justly  given  in 
favour  of  the  bankrupt,  if  there  had  been 
sufficient  evidence ;  but  the  bankrupt  could 
not  compel  the  ass^nees  to  such  an  account 
in  this  court ;  the  only  way  was  by  his  or* 
dtnary  remedy  at  law.  The  bankrupt  came 
here  for  a  purpose  exclusively  within  th« 
jurisdiction  of  the  Court,  namely,  the  order 
for  the  payment  of  his  allowance  of  500/*i 
which  the  assignees  were  directed  to  pay. 
But  it  was  suggested  that  368/.  money  of 
the  estate  was  in  the  hands  of  the  bankrupt. 
The  Court  said — **  Consider  that  as  a  part 
payment,  and  give  him  the  difference ;  if 
he  disputes  it,  let  there  be  an  inquiry." 
The  inquiry  as  ia  the  amount  was  an  ac«* 
count  which  the  Court  could  direct  within 
its  authority.  The  assignees  objected  to 
the  other  accounts.  Upon  taking  this  ae-* 
count,  the  commissioners  ought  to  have 
allowed  to  the  bankrupt  all  monies  actually 
paid  for  the  assignees,  by  which  the  fbnd 
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in  his  hands  would  be  diminished  ;  but  it 
was  not  competent  for  them  to  take  a  gene« 
ral  account  as  to  any  sums  due  from  the 
assignees  to  the  bankrupt  by  virtue  of  any 
contract  made  between  the  two.  As  to  the 
sum  paid  for  rent  and  taxes,  if  paid  by  the 
authority  of  the  assignees,  express  or  im- 
plied, I  should  have  said  it  ought  to  be 
repaid.  It  appears  that  the  bankrupt  had 
got  a  lease  of  the  premises  from  Mansfield, 
and  the  assignees  agreed  to  carry  on  the 
business  and  employ  the  bankrupt  to  con- 
duct it,  which  he  did  from  January  1885  to 
December  1 885.  As  the  assignees,  during 
that  time,  had  always  paid  the  rent  and 
taxes,  he  could  have  no  implied  authority, 
and  there  is  no  evidence  of  direct  authority. 
It  is  said,  that,  as  he  is  tenant  to  Mans- 
field, the  assignees  must  be  considered  as 
his  tenants:  that  would  make  it  not  so 
much  money  paid,  but  so  much  money 
due.  Whether  the  assignees  are  liable  to 
the  bankrupt,  for  use  and  occupation,  is 
matter  in  issue  between  them.  The  same 
observation  applies  to  the  goods  supplied 
by  the  bankrupt  to  their  use,  and  to  the 
claim  for  personal  services.  It  is  said,  that 
there  were  other  expenses  : .  if  he  could 
have  shewn  that  he  had  paid  specific  sums, 
and  offered  evidence  to  that  effect  to  the 
commissioners,  I  should  have  thought 
them  wrong  in  refusing  such  evidence. 
There  is  a  large  class  of  expenses  for 
travelling,  &c. ;  but  he  has  stated  no  spe- 
cific items  out  of  his  pocket.  As  the  ques- 
tion is  open  to  the  bankrupt  to  recover 
against  the  assignees,  he  is  excluded  from 
no  remedy;  but  as  it  is  a  question,  not 
whether  the  estate  is  liable,  but  the  assign 
nees,  and  as  S68L  money  of  the  estate  is 
in  his  hands,  it  ought  to  be  deducted  from 
his  allowance,  and  the  surplus  he  is  entitled 
to. 

Sir  J.  Cross. — There  are  some  circum- 
stances worth  consideration  before  the 
order  is  drawn  up.  The  Court  have  al- 
ready awarded  the  bankrupt  500/. ;  but  the 
assignees  say,  that  they  have  a  right  to 
retain  868/.,  as  the  bankrupt  has  received 
that  money  of  the  estate,  and  not  accounted 
for  it.  The  bankrupt  says,  I  have  paid 
away  more  than  that  sum  ;  and,  therefore, 
you  are  not  entitled  to  retain  my  allowance. 
It  strikes  me,  that  the  substantial  meaning 


of  the  reference  was,  to  inquire  how  much 
money  the  assignees  have  a  right  to  de- 
duct. Then,  what  ought  the  commiaaion- 
ers  to  have  done  ?  Take  the  account  between 
principal  and  agent.  Till  that,  it  could  not 
be  found  how  much  the  assignees  have  a 
right  to  retain ;  I  endeavour  never  to  for- 
get the  purpose  for  which  this  Court  was 
constituted,  to  determine  the  rights  as  well 
as  the  remedies  of  bankrupts,  with  as  little 
delay  as  possible.  Shall  we  then  send 
parties  to  another  court  ?  It  seems  to  me, 
the  commissioners  did  wrong  in  stopping 
the  inquiry  at  the  868/.,  and  yet  we  are 
precluded,  by  the  technical  terms  of  the 
order,  from  going  further  into  the  account. 
Sir  G.  Rose. — My  opinion  is  in  perfect 
concurrence  with  what  has  fallen  from  the 
Chief  Judge.  Here  b  a  petition  pray- 
ing confirmation  of  the  certificate  and 
directions  of  the  Court,  and  a  petition  to 
except  against  the  certificate.  The  Court 
cannot  make  any  order  but  to  confirm  the 
certificate ;  I  have  very  great  regret,  that  I 
can  give  no  further  assistance  to  the  bank- 
rupt. I  have  attended  beyond  measure  to 
see  whether  I  could.  If,  upon  the  rehear- 
ing, I  could  have  given  a  modified  order,  I 
would  have'  suggested  such  a  course.  The 
question  is,  have  the  commissioners  execut- 
ed this  order  properly,  and  is  it  such  an  order 
as  this  Court  should  have  made  ?  I  ask, 
whether  anything  claimed  to-day  eould 
have  been,  without  the  consent  of  the  as- 
signees, made  the  subject  of  a  reference? 
It  could  not.  It  is  a  distinct,  independent 
covenant,  as  much  as  where  there  is  no 
bankruptcy.  The  bankrupt  may  have  his 
action  without  the  Court  being  able  to 
controul  him.  I  perfectly  accede  to  the 
view,  that  if  any  sum  of  money  has  been 
omitted  by  mistake,  it  ought  to  be  allowed 
in  the  account.  Cim  the  bankrupt  put  his 
hands  upon  any  sum  of  money,  which  he 
says  he  paid,  for  which  he  ought  to  have 
credit  ?  With  what  directions  can  we  send 
it  back  to  the  commissioners  ?  The  same 
result  must  be  arrived  at.  The  coats  of  the 
original  petition  and  inquiry,  and  petition 
to  confirm  the  certificate,  out  of  the  estate; 
the  bankrupt's  petition  to  except — 

Dismissed^  fnth  cotU, 
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1836 
Nov 


36.     ")     , 
.23.S    ^"^ 


re  l^OSTBR  AND  OTHSBS. 


Fiat — Country  Commisnumers. 

Where  some  of  the  commissioners  in  a 
country  list  are  creditors^  the  Court  will  send 
thejiat  to  another  list ;  hut  they  cannot  unite 
two  different  lists. 

Mr*  Swanston  applied  to  have  the  fiat 
against  the  bankrupts,  who  were  bankers 
at  Carlisle,  directed  to  other  commissioners 
than  the  Carlisle  list,  three  of  whom  were 
creditors.  He  proposed,  that  four  com- 
missioners of  the  Cockermouth  list  should 
be  joined  with  the  quorum  commissioner 
of  the  Carlisle  list. 

The  Court  doubted  whether  they  could 
mix  the  lists,  and  suggested  that  the  better 
way  would  be  to  take  the  commission  to 
London  and  give  an  auxiliary  commission. 

Mr,  Swanston  said,  he  had  no  instructions 
to  ask  for  a  town  fiat,  and  that  bankers' 
commissions  were  always  best  executed  on 
the  spot.  He  asked  for  two  Carlisle  com- 
missioners and  three  from  Cockermouth. 

Per  Curiam. — The  difficulty  is,  that  we 
cannot  do  that  under  the  act  of  parliament. 

The  fiat  was  directed  to  the  Cocker- 
mouth list  of  commissioners. 


1836 
Nov 


A    >    Ex  parte  mukk  re  hunk. 
Solicitor's  Liability — Supersedeas. 


If  a  solicitor^  in  the  absence  of  his  prind- 

jmIj  undertake  to  consent  to  a  supersedeas, 

the  Court  will,  in  the  event  of  the  petition 

for  a  supersedeas  being  dismissed,  make  the 

^icitor  pay  the  costs. 

This  case  arose  out  of  a  petition  to  super- 
sede, which  had  been  dismissed  in  1834  (1). 
The  solicitor  to  the  petitioning  creditor  and 
assignee  under  the  commission  appeared, 
and  offered  to  give  his  consent  to  the  su- 
persedeas of  the  commission,  although  he 
bad  not  seen  his  principal  for  nearly  three 
years. 

The  Court  intimated  to  the  solicitor 
that  they  would  warn  him,  that,  should  the 

(1)  See  3  Law  J.  Rep.  (n.s.)  Bsnkr.  94. 
is^Bw  Series,  VL — Bakkr* 


Court  decide  against  the  supersedeas,  be 
would  have  to  pay  the  costs  of  the  petition. 

The  solicitor  then  declined ;  at  the  same 
time  stating  that  he  had  full  authority, 
when  he  last  saw  his  client,  to  consent  to 
superseding  the  commission,  which  he  was 
aware  was  not  sustainable, 

Mr.  Swanston  urged,  that,  under  these 
circumstances,  the  Court  having  interposed, 
they  would  permit  substituted  service. 

Sir  J.  Cross  intimated,  that  the  Court 
would  only  permit  it  upon  the  usual  affida- 
vits of  having  made  every  search. 

Petition  allowed  to  stand  over 
for  the  purpose  of  serving  ; 
leave  given  to  amend. 


183G 
Nov 


36.     "> 
.  23.  3 


Ex  parte  sturton  re  catch- 
pole. 


Supersedeas — Affidavit. 

The  affidavit  by  the  petitioning  creditor, 
seeking  a  supersedeas,  must  state,  that  **  the 
Jiat  was  sued  out  for  the  purpose  of  prose- 
cuting it,  and  that  the  application  is  not  made 
in  contemplation  of  any  compromise  with  the 
bankrupt.** 

This  was  the  petition  of  the  petitioning 
creditor;  and  it  prayed  a  supersedeas,  on 
the  ground  that  be  had  found  that  he  could 
not  prove  an  act  of  bankruptcy. 

Per  Curiam. — You  may  take  an  order, 
on  producing  an  affidavit  stating,  in  addi- 
tion, that  the  fiat  was  sued  out  for  the 
purpose  of  prosecuting  it,  and  that  this  ap- 
plication is  not  made  in  contemplation  of 
any  compromise  with  the  bankrupt. 


1836 
Nov 


56.     \ 
.  24.  J 


Ex  parte  bowbrman  re 

BOWBRMAN. 


Proof  on  Contract — Consideration. 

Where  it  appears  that  the  bankrupt  has 
contracted  for  the  purchase  of  a  business  of 
a  trifling  value,  for  a  large  consideration, 
the  Court  will  take  the  deficiency  of  value 
into  account,  and  restrain  the  proof  accord^ 
ingly — (Dissentiente,  Sir  J.  Cfross). 

C 
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This  petition  came  on  for  further  direc- 
tions, upon  an  order  which  had  been  made^ 
April  22,  directing  an  inquiry  respecting 
the  genuineness  of  an  agreement,  for  the 
sale  of  the  business  of  a  carrier,  by  the 
bankrupt's  son  to  his  father,  for  700/.,  and 
whether  the  business  sold  was  of  any 
or  what  value.  The  commissioners  found 
that  the  agreement  was  signed  at  the  time 
specified  in  the  agreement ;  but  that  neither 
of  the  parties  examined  knew  or  could  give 
any  evidence  of  the  value  of  the  business,  be- 
yond that  mentioned  in  the  petition  as  given 
by  the  bankrupt.  The  certificate  stated,  that 
it  had  been  referred  to  the  commissioners, 
to  state  to  the  Court  when  and  by  whom 
the  agreement  was  signed ;  and  also  that 
the  commissioners  should  inquire  and  state 
what  was  the  value  of  the  carrying  business 
of  the  said  petitioner,  therein  agreed  by 
him  to  be  made  over  to  the  said  bankrupt, 
at  the  time  such  agreement  was  entered 
into ;  and  it  was  certified  that  the  agree- 
ment entered  into  the  ISth  of  May  1834, 
was  signed  on  the  day  which  the  same 
bore  date  by  the  said  bankrupt;  and  it 
went  on  to  state,  that  from  the  answers 
given  by  the  persbns  examined,  it  ap- 
peared that  they  had  no  knowledge  of  the 
value  of  the  carrying  business,  more  than 
what  arose  from  the  representations  of  the 
petitioner  to  his  father;  and  the  commission- 
ers certified,  that  the  petitioner  had  failed 
to  prove  that  the  carrying  business  was  of 
any  value  beyond  what  was  alleged  in  the 
petition  to  have  been  paid  for  the  stock,  by 
the  bankrupt  to  the  petitioner. 

The  agreement  ran  thus : — "  In  con- 
sideration of  receiving  the  following  ac- 
ceptance, I  hereby  agree  to  make  over  to 
Richard  Bowerman,  the  carrying  business 
by  land,  now  conducted  by  me ;  the  stock 
and  furniture  to  be  valued  at  an  early  op- 
portunity, (say  within  ten  days  from  the 
date  hereof,)  the  amount  of  which,  after 
deducting  the  said  acceptance,  to  be  paid 
for  at  the  expiration  of  seven  years  ;  R. 
Bowerman  paying  Joseph  Bowerman  5L 
per  cent,  interest  per  annum,  for  the  space 
of  seven  years,  until  the  same  is  liquidated ; 
and  Joseph  Bowerman  also  farther  agrees 
in  consideration  of  receiving  100/.  per  an- 
num, for  the  space  of  seven  years,  to  give 
up  idl  interest,  right,  and  title  in  the  a^ve 
named  buaki^ss,  that  may  prove  iletrimefi*- 


tal  to  the  said  R.  Bowerman.  Dated  13th 
of  May  1834." 

Mr.  Bet  hell  and  Mr,  Wood^  for  the  pe- 
titioner, contended,  tliat  the  commissioners 
had  only,  on  the  part  of  the  petitioner,  to 
inquire  into  the  genuineness  of  the  agree* 
ment ;  and  it  was  for  the  assignees,  if  they 
could  have  called  witnesses,  to  prove  thi^ 
it  was  of  no  value.  The  petitioner  had  es- 
tablished the  validity  of  the  agreement; 
and)  therefore,  had  a  right  to  prove  for  the 
700/. 

Sir  G.  Rose. — I  perfectly  remevnber, 
when  the  case  was  on  before,  it  was  con- 
tended, that  the  business  was  of  ne  value 
beyond  the  money  given  for  the  stock ;  and 
the  agreement  which  was  produced  was 
denied  to  have  been  signed  at  the  time  it 
bore  date.  Our  reference  was,  therefore, 
not  only  whether  there  was  an  agreement 
signed  ;  but  also  whether  there  was  a  re- 
ciprocal agreement  given  for  «  vahiable 
consideration.  Can  it  then  be  contended, 
that  the  value  of  the  consideration  was  not 
an  incident  in  the  inquiry  ? 

Sir  J.  Cross. — ^The  first  step  this  Conrt 
must  take  is,  to  see  whether  there  was  any 
contract  whatever.  Until  that  is  proved, 
the  Court  cannot  stir.  It  was  superaddei^ 
that  the  commissioners  should  inquire  into 
the  value  ;  but,  at  present,  we  have  heard 
nothing  to  impeach  the  validity  of  the  con- 
tract. 

Mr.  Swanston,  for  the  assignees. — The 
substantial  question  Wfore  the  Court  is 
the  question  of  value,  for  it  cannot  be  con- 
tended, that  if,  in  the  absence  of  fraud,  the 
thing  shall  be  proved  to  have  been  of  no 
value,  the  proof  can  be  admitted.  Besideis, 
the  fraud  may  be  of  two  kinds,  ettber  a 
fraud  between  the  bankrupt  and  his  son,  to 
prove  against  the  estate,  or  a  fraud  upon  the 
father  by  the  son.  In  either  case,  the  pe- 
titioner ought  not  to  be  allowed  to  prove, 
and  the  assignees  are  bound  to  protect  the 
estate,  for  the  pur|A>ae  of  distributing  ii 
among  the  bond  fide  creditors. 

Mr.  fVood,  in  reply,  contended,  that  the 
Court  could  not  rescind  a  bond  fide  bargain 
for  the  sale  of  a  business,  the  value  of  which 
had  not  been  ascertained,  and  might  be 
much  greater  to  the  petitioner  than  to  the 
bankrupt.  The  petitioner  could  not  be 
placed  in  the  same  situation,  and  get  back 
his  consideration ;  and  if  he  i^umed  his 


qOURT  OF  PANKRUPTCY:  1686. 


11 


business,  might  be  proceeded  against  by 
tke  bankrupt  or  his  assignees,  for  a  breach 
of  covenant  on  the  agreement. 

The  Chiep  Judge. — The  petitioner  claims 
the  sum  of  700/.,  and  rests  his  claim  to  that 
extent  upon  an  i^reement  made  between 
himself  and  the  bankrupt  in  May  1834; 
and  in  that  agreement  it  is  stated,  "  that 
Joseph  Bowerman  further  agrees,  in  con- 
sideration of  receiving  100/.  per  annum  for 
seven  years,  to  give  up  his  interest  in  the 
carrying  business  to  the  bankrupt,  and  un- 
dertakes not  to  carry  on  any  other  that  may 
be  detrimental  to  the  bankrupt."  This 
agreement  was  written  on  two  pieces  of 
paper,  and  one  was  signed  by  the  petitioner 
and  one  by  the  bankrupt.  In  the  agree- 
ment there  is  no  specific  statement  of  the 
terms,  upon  which  the  700/.  was  to  be  paid, 
whether  upon  the  performance  of  the  agree- 
ment, or  whether  the  bankrupt  trust^  to 
the  undertaking  of  the  petitioner.  Upon 
the  full  consideration  of  the  terms,  it  may 
fiirly  be  inierr^,  that  the  bankrupt  under- 
took, in  consideration  of  the  petitioner  re- 
linquishing to  him  the  business,  and  engag- 
ing not  to  carry  on  business  elsewhere,  to 
pay  to  the  petitioner  700/.  by  instalments; 
and  if  that  were  so,  it  would  bring  the 
contract  within  the  51st  section  of  the 
Bankrupt  Act,  and  place  the  petitioner  in 
the  condition  of  giving  credit  for  700/. ; 
and  then  he  wotdd  be  entitled  to  prove  for 
that  sum,  unless  circumstances  made  it  the 
duty  of  the  Court  to  restrain  the  amount. 
In  this  case,  it  is  argued,  as  a  ground  for 
restraining  th^  proof,  first,  that  the  promise 
to  pay  the  700/.  was  made  in  consequence  of 
the  misrepresentations  of  the  petitioner  as  to 
the  profits  of  the  business ;  and,  therefore, 
being  obtained  by  fraud,  could  not  be  proved. 
The  charge  of  fraud  would  be  a  fact  to  be 
made  out  by  the  other  side,  and  has  not, 
I  think,  been  satisfactorily  established. 
The  only  evidence  is  that  of  the  brother, 
who  says,  that  his  experience  of  the  busi- 
ness corresponds  with  the  representations 
made  by  the  petitioner  at  the  time  of  the 
contract.  Then,  if  the  fraud  fails,  the  next 
question  is,  whether  there  are  any  circum- 
atances,  which,  in  bankruptcy,  would  re- 
strain the  proof  below  the  amount  stipu- 
lated. It  is  not  enough  in  bankruptcy,  that 
a  party  brings  forward  a  promise  entitling 


him  in  a  court  of  law;  it  is  the  duty  of  the 
commissioners  to  inquire  into  the  conside- 
ration, and  allow  the  proof,  or  not,  accord- 
ing to  the  consideration — not  that  where 
there  is  a  contract  for  goods  sold  and  deli- 
vered, he  is  to  inquire  whether  they  were 
fully  worth  the  money,  nor  where  it  is  for 
work  and  labour  done,  whether  the  services 
performed  exactly  correspond  ;  but,  if  he 
find  the  thing  covenanted  for  was  trifling, 
and  the  amount  large,  that  is  a  reason  why 
he  should  not  admit  the  proof  above  the 
consideration.  Upon  the  former  hearing, 
when  the  circumstances  seemed  to  warrant 
the  conclusion,  not  only  that  the  value  of 
the  business  was  exaggerated,  but  that  there 
was  reason  to  believe  that  it  was  of  trifling 
value,  for  the  purpose  of  ascertaining  the 
fact,  the  commissioners  were  directed  to  in- 
quire,  and  report  what  was  the  value  of  the 
business  which  was  transferred.  The  com- 
jnissioners  have  not  certified  that  it  was  of 
no  value,  but  that  the  petitioner  had  not  es- 
tablished the  fact,  that  it  was  of  any  value 
beyond  the  amount  of  300/.  paid  for  the 
stock.  That  has  placed  the  Oourt  in  this 
position,  that  the  party  has  been  examined, 
and  invited  to  shew  his  books,  and  has  failed 
to  convince  the  commissioners  that  the 
business  was  valuable ;  but  it  has  not  been 
taken  into  consideration,  whether  in  giving 
up  the  business  a  detriment  has  not  accrued 
to  the  petitioner,  though  the  bankrupt  may 
have  derived  no  advantage,  and  so  a  debt 
have  been  incurred,  which  would  form  a 
consideration  for  a  payment  by  the  bank- 
jrupt  to  the  petitioner,  and,  therefore,  enti- 
tle him  to  prove  to  some  amount.  The 
petitioner  has  a  right  to  further  inquiry, 
whether  he  is  not  entitled  to  some  amount, 
unless  the  parties  could  agree  to  arrai^ge 
the  matter.  Upon  the  face  of  the  case,  the 
petitioner  is  not  entitled  to  prove  to  the 
amount  of  700/.,  because  the  facts  shew, 
that  the  consideration,  for  which  the  pro- 
mise was  made,  was  so  very  far  short  of 
the  amount  stipulated.  If  the  parties  can- 
not come  to  any  arrangement,  it  must  be 
sent  back  to  the  commissioners,  to  inquire 
whether  any  value  accrued  to  the  bankrupt 
by  reason  of  the  transfer  of  the  good- will, 
or  any  detriment  to  the  petitioner,  and  to 
what  amount. 

Sir  John  Cross. — As  the  Court  does  not 
intend  to  give  judgment  absolutely,  it  wiU 
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be  my  duty  to  throw  out  for  consideration 
my  impression.  When  it  was  on  before,  it 
occurred  to  one  of  the  Judges,  that  it  was 
a  material  fact  to  ascertain  that  there  was 
such  a  contract ;  and  another  of  the  Judges 
suggested,  that  the  value  should  be  ascer- 
tained, and  so  it  went  to  the  commissioners  to 
inquire  into  those  facts;  and  they  reported, 
that  the  contractwas existent,  and  suggested 
no  doubt  as  to  the  fairness  or  validity  of  it. 
Upon  the  second  point,  they  stated,  that  the 
petitioner  offered  no  evidence  of  the  value; 
and  in  that  state  it  comes  back  to  the  Court 
as  open  for  judgment  as  formerly,  for  the 
Court  is  not  bound  by  the  report  of  the 
commissioners.  Also  a  very  important  ge- 
neral question  is  suggested,  which,  if  de- 
cided, will  be  a  precedent  for  the  future. 
If  two  persons,  bond  Jiff e^  make  a  bargain  at 
a  stipulated  price,  and  there  is  no  question 
about  the  bargain  as  regards  the  purchaser, 
yet,  if  bankruptcy  ensues,  you  may  raise 
the  question  of  the  value  of  the  thing  sold. 
There  is  no  reason  for  opening  this  bargain 
more  than  if  it  were  for  goods  sold  and 
delivered.  It  was  impossible  that  the  com- 
missioners could  value  the  business.  We 
have  no  suggestion  that  the  father  did  not 
know  the  nature  of  the  trade.  As  he  was  in 
the  same  business,  we  must  presume  that 
he  instituted  an  inquiry,  whether  it  was 
worth  the  money.  He  set  his  own  value 
upon  it,  and  that  value  was  agreed  to  be 
700/. — what  right  then  has  any  Court  to 
open  a  bargain  where  there  is  no  fraud  ? 
The  question  before  the  commissioners  was, 
not  what  was  the  value  to  the  assignees, 
but  what  it  was  worth  to  the  seller.  I  can- 
not understand  how  a  court  of  law  or  equity 
can  break  up  a  binding  contract  where  there 
is  no  fraud.  There  is  one  thing  that  con- 
stitutes the  peculiarity  of  this  case.  Where 
the  bankrupt  buys  anything,  the  benefit 
passes  to  the  assignees :  here,  nothing  enures 
to  the  benefit  of  the  assignees,  and  that 
makes  it  in  the  nature  of  a  hardship  upon 
the  estate.  Is  that  sufBcient  reason  to  de- 
feat this  claim  ?  Either  the  petitioner  is  a 
creditor,  or  he  is  not ;  if  a  creditor,  he  has 
a  debt  of  700/.  payable  infuturo.  Damages 
are  not  the  subject  of  proof :  if  so,  can  we 
institute  an  inquiry  into  the  sufficiency  of 
the  consideration,  which  was  taken  to  be 
sufficient  by  the  bankrupt,  who  was  com- 
petent to  decide  it  ?  it  is  not  competent  for 


a  court  of  law,  or  equity,  or  bankruptcy,  to 
inquire  into  the  value  of  the  thing  sold. 
I  have  thrown  out  these  observations  for 
consideration. 

Sir  G.  Rose. — The  question  resolves 
itself  into,  what  is  the  proper  proof?  and 
we  all  feel  that  the  commissioners  have  lefl 
the  case  a  little  short.  There  is  no  diffi- 
culty as  to  the  principle  which  regulates 
proof  in  bankruptcy.  At  the  date  of  the 
bankruptcy,  there  was  between  the  bank- 
rupt and  the  petitioner  a  right  of  action,  a 
special  declaration  upon  the  agreement, 
resolving  itself  into  damages ;  but  this 
right  is  always  modified  upon  terms  in 
bankruptcy.  No  power  in  the  world  could 
enforce  the  consequences  of  this  agreement 
against  the  petitioner,  if  he  did  not  come 
in  against  the  estate.  He  might  carry  on 
the  business  to-morrow,  and  the  assignees 
could  not  interfere  without  tendering  700/. 
Suppose  the  parties  came  into  a  court  of 
equity,  it  would  be  competent  to  the  bank- 
rupt to  assert,  that  there  was  not  a  due  con- 
sideration— that  would  be  a  defence,  but 
the  onus  would  be  thrown  upon  the  bank- 
rupt, in  an  adverse  suit,  to  establish  that 
circumstance  ;  but,  in  bankruptcy,  it  is 
quite  immaterial  voho  establishes  that  fact: 
the  onus  is  upon  either  party,  or  upon  the 
Court.  To  enforce  this  agreement,  yoa 
must  establish  an  adequate  consideration ; 
and  if  you  fail  to  do  that,  the  Court  can- 
not give  a  proof.  The  commissioners  had 
two  duties  to  perform,  not  merely  to  find 
that  an  agreement  existed,  but  that  it  was 
sustained  by  a  consideration.  If  a  bare 
agreement  is  sufficient  to  admit  a  proof^  all 
the  Court  did  before  was  idle.  The  com- 
missioners should  have  found  what  was  due 
to  the  petitioner,  in  respect  of  detriment. 
The  counsel  for  the  assignees,  in  constru- 
ing the  agreement,  says,  it  is  an  agreement 
only  de  anno  in  annum ;  if  so,  it  is  impos- 
sible to  assume  any  proof,  except  for 
100/.,  and  that  appears  the  right  way.  I 
think  it  is  an  undertaking  to  pay  1 00/.  during 
seven  years,  leaving  the  other  party  to  his 
protection,  either  by  action  or  injunction. 
The  question,  in  considering  this  as  an 
executory  contract,  carried  into  consumma- 
tion, could  not  be  put  more  strongly  than 
as  if  it  were  executed  before  the  bank- 
ruptcy, and  in  that  way  it  resolves  itself 
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into  an  annuity,  proveable  under  the  com- 
missioni  under  the  annuity  clause.  The 
jurisdiction  of  the  commissioners  is  open  to 
look  into  the  consideration.  It  has  no- 
thing to  do  with  rescinding  contracts. 
Whatever  these  parties  can  get  by  contract, 
they  have  by  their  contract.  If  this  had 
been  a  judgment  with  execution,  if  that 
judgment  is  tendered  before  the  Commis- 
sioners, the  consideration  for  it  must  be  a 
question  with  them.  The  whole  tenor  of  the 
contract  is  altered,  by  his  coming  against 
the  assets ;  and  the  principle  is,  what  the 
Court  ought  to  administer  as  to  the  value 
of  the  thing.  The  contract  is  good  in  point 
of  law ;  but  the  Court  is  never  fastidious 
with  respect  to  the  contract,  where  it  is 
sustained  by  valuable  consideration.  If  the 
parties  cannot  arrange  the  matteri  the  Court 
must  decide  upon  it. 

Sir  John  Cross. — My  diflRculty  is,  that 
I  do  not  recollect  any  case  where,  the  con- 
tract being  binding,  the  Court  has  institu- 
ted an  inquiry  into  the  consideration,  ex- 
cept it  was  pecuniary. 

The  case  stood  over  for  further  inqbiry, 
when  it  was  agreed,  that  the  petitioner  might 
be  admitted  to  prove  for  100/.,  paying  his 
own  costs.  The  costs  of  the  inquiry  and 
of  the  assignees  out  of  the  estate.  The  pe- 
titioner also  undertaking  to  submit  to  any 
order  of  the  Court  respecting  the  business. 


1886.    >  Ex  parte  crosfield  re  cooper. 

Proof— Joint  Notes, 

The  rule,  that  proof  cannot  be  made  on  a 

joint  note,  if  there  be  a  solvent  partner,  until 

proceedings  have  been  taken  against  such 

solvent  partner,  does  not  apply  to  a  case 

where  the  joint  makers  are  notactualpartners. 

This  was  a  petition  for  permission  to 
prove  on  the  estate  of  Samuel  Cooper,  for 
the  amount  of  a  joint  promissory  note, 
given  for  consideration  to  Charles  Cooper. 
Samuel  Cooper  having  joined  as  a  security, 
it  had  been  rejected,  on  the  ground  that  it 
was  a  joint  debt. 

Mr,  Swanston  and  Mr.  Dixon,  for  the 
petitioners. 


Mr,  Russellt  contrii. — ^The  rule  is,  that 
a  joint  note  cannot  be  proved  against  the 
separate  estate,  while  there  is  a  solvent 
partner — Ex  parte  Pinkerton  (\).  Even 
in  cases  where  it  has  been  allowed,  a  re- 
straint has  been  often  put  upon  the  divi- 
dend— Ex  parte  Kensington  (2). 

[Sir  G.  Rosb. — That  rule  only  applies 
to  a  case  where  an  actual  partnership  exists.] 

Per  Curiam,— It  would  appear,  that 
when  the  proof  was  first  tendered,  the 
commissioner  might  have  thought  that 
Charles  Cooper,  being  solvent,  gave  an 
equity  to  the  creditors  of  Samuel  Cooper, 
that  they  should  first  proceed  against  his 
estate ;  but,  as  there  was  no  partnership  ex- 
isting between  the  Coopers  at  the  time, 
the  rule  cannot  apply. 


1 886.     ) 
pril  25.  > 


Ex  parte  latey  akd  others 
April  25.  5  v*^  DAVIS. 

Proof — Equitable  LienT— Legacy — Trv^t, 

A  testator  bequeaths  his  property  between 
his  six  children,  giving  his  son  (the  trustee) 
the  option  of  purchasing  the  real  estates,  at 
the  sum  he  had  paid  for  them,  which  the  son 
does;  and  an  arrangement  is  entered  intOf 
whereby  the  other  children  release  the  estate 
to  their  brother,  he  agreeing  to  pay  the  tes^ 
tator*s  debts,  as  well  as  to  pay  their  respec^ 
tive  shares  at  a  future  time,  and  also  as^, 
signing  to  them  two  policies  of  assurance,  as 
a  security ;  on  his  becoming  a  bankrupt, — 
Held,  that  the  assignees  took  the  estate 
clothed  with  the  trust  for  the  payment  of  the 
unpaid  shares  of  the  other  children, 

Davis,  the  testator,  by  his  will,  gave  all 
his  freehold,  leasehold,  and  personal  estate 
to  his  two  sons,  Hart  Davis  and  Henry 
Davis,  (the  bankrupt,)  in  trust,  to  sell  the 
same,  and  apply  the  proceeds  after  the  pay- 
ment of  his  debts,  &c.,  in  equal  shares 
among  his  six  children,  and  directed  that 
his  heir-at-law  should  have  the  option  of 
purchasing  his  freehold  estates,  at  the  price 
which  he,  the  testator,  had  originally  given 


(1)  6  Ves.  814,  n. 
(S)  14  Vm.  447. 
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for  the  same.  In  July  1815»  soon  after 
the  testator's  death,  the  following  arrange- 
ment was  entered  into  between  the  other 
children  of  the  testator  and  Henry  Davis, 
the  acting  executor  and  trustee : — That 
the  freehold  and  leasehold  estates  should 
be  conveyed  to  a  trustee  for  Henry  Davis, 
and  that  certain  sums  of  money  should  be 
paid  to  the  children,  as  (heir  shares,  and 
that  Henry  Davis  should  covenant  to  pay 
the  debts  of  the  testator.  Indentures  of 
lease  and  release  were  accordingly  execut* 
ed,  and  a  receipt  indorsed  thereon  fbr  the 
whole  of  the  purchase-money,  and  to  this 
release  the  petitioners  were  parties.  The 
bankrupt  had  paid  to  James  Davis  and 
Hart  Davis  the  whole  of  their  stipulated 
shares,  and  50/.  each  to  his  three  sisters. 
On  the  11th  of  August  1815,  the  bank- 
rupt gave  promissory  notes  to  two  of 
his  sisters,  for  the  residue  of  their  shares, 
payable 'in  certain  proportions  at  the 
deaths  of  three  persons  who  were  annui- 
tants under  the  will  of  the  testator.  There 
was  another  note  to  Frances  Davis,  the 
other  sister,  payable  three  months  after 
notice  given.  No  part  of  the  shares 
of  Frances  or  Marianne  Davis  had  been 
paid,  but  Susan  Latey,  the  petitioner's  wife, 
had  received  a  part.  Henry  Davis  became 
bankrupt,  and,  in  his  examination  before 
the  commissioner,  deposed  that  the  sisters 
had  signed  the  receipt,  because  it  was 
necessary,  in  order  to  give  him  a  good  title, 
and  that  it  was  his  impression  that  there 
was  to,  be  no  charge  or  lien  upon  the  es- 
tate. 

In  1826  the  bankrupt  insured  his  life 
for  2,000/.,  and  assigned  the  policy  to  two 
of  his  'sisters,  for  the  sum  of  1 ,000/.  each^ 
leaving  the  remaining  portions  unsecured. 

This  was  the  petition  of  Latey,  and 
Susan  his  wife,  (late  Susan  Davis,)  Marianne 
Pavis,  and  Jane  Davis ;  and  it  prayed  that 
the  petitioners  might  be  declared  entitled 
to  a  lien  upon  the  estates  devised  by  the 
testator  to  the  bankrupt  and  Hart  Davis, 
ill  trust,  to  sell  for  the  amount  oi  the  un- 
paid legacies  charged  thereon. 

Mr.  Ckandless  and  Mr,  Bethel,  for  the 
petition. — It  is  a  principle  of  natural  justice, 
that  where  a  vendor  has  not  received  his 
purchase-money,  whether  there  be  a  receipt 
upon  the  deed  or  not,  he  should  have  a 


lien  in  the  nature  of  an  equitable  mortgage, 
unless  there  is  a  dear  intention  to  abandon 
it — Maoreth  v.  Symnum${l). 

Per  Cfirtam.— Can  such  an  implication 
arise,  where  the  party  purchasing  is  a  trus- 
tee? Can  he,  by  such  arrangement  as 
this,  divest  himself  of  his  liability  as  trus- 
tee ? 

Mr.  Swanston  and  Mr.  J.  Russell  were 
called  upon  to  answer. — This  cannot  ba 
treated  as  the  case  of  a  vendor's  lien,  fbr 
that  depends  upon  the  mutuality  of  the  re- 
spective titles — ^the  vendor's  to  the  estate, 
and  the  purchaser's  to  the  money.  This 
was  not  a  transaction  of  purchase  and  sale, 
for  the  bankrupt  had  the  estate  already, 
and  a  beneficial  interest  in  it  to  a  certain 
extent,  ft  was  a  mutual  family  arrange- 
ment to  relieve  the  estate  horn  the  charges 
upon  it,  and  unless  the  effect  of  the  deed 
of  August  1815  was  to  exonerate  the 
estate,  it  was  a  nullity.  The  bankrupt  de- 
livers to  them  his  personal  obligation,  and 
substitutes  a  personal  demand  for  a  charge 
upon  the  estate.  When  the  Court  looks 
at  the  nature  of  the  security,  it  will  find 
sufHoient  evidence  that  it  was  the  intentioB 
of  the  parties^  and  that  they  have  exone- 
rated the  estate.  It  is  not  contended  that 
the  taking  of  a  note  or  bond  would  in  an 
ordinary  case  destroy  a  vendor's  lien,  but 
where  the  security  is  of  such  a  nature  as 
to  appropriate  another  fund  for  the  pay- 
ment of  the  debt,  it  is  evidence  that 
the  parties  intended  to  rely  upon  that 
fund,  and  the  lien  is  destroyed.  A  bond 
may  be  taken  so  conditionally,  as  to  afford 
evidence  of  the  destruction  of  the  lien — 
Winter  v.  Lord  Anson  (2),  and  though  that 
ease  was  overruled  by  die  Lord  Chancellor, 
the  late  Master  of  the  Rolls  (Sir  John 
Leach)  refused  to  adhere  to  the  doctrine 
overruling  it.  All  the  promissory  notes 
were  of  this  kind,  except  one,  payaUe  six 
months  after  demand.  Is  there  any  instance 
where  a  court  of  equity  has  maintained  a 
lien  where  there  is  a  security  of  this  de- 
scription, where  the  purchase-money  was 
payable  by  instalments,  after  a  lapse  of 
time,  and  with  reference  to  events  unceitaia 
as  to  time  ?     Or  could  it  be  the  intentioii 


(1)  15  Vei.  St9. 

(S)  1  Sim.  &  Stu.  444. 


COURT  OF  BANKRUPTCY :  18864 


15 


of  the  bankrupt  to  make  the  estate  liable 
during  the  currency  of  the  promissory 
notes  ?  This  will  be  a  new  csse»  if  the 
Court  decide  in  farour  of  the  petitioner, 
and  will  be  contrary  to  the  usual  opinion 
of  the  courts  of  equity,  who  regret  the 
length  to  which  the  cases  have  already 
gone.  The  principles  of  former  decisions 
do  in  no  dq^ree  apply,  and  as  it  is  a  doc« 
trine  of  authority  only,  if  this  is  not  within 
the  cases,  there  is  an  end  of  the  right  of 
lien.  First,  there  is  no  case  of  lien  where 
the  estate  in  the  land  does  not  originate  in 
the  person  claiming  the  lien,  and  is  trans- 
ferred to  the  purchaser  from  him ;  second- 
ly, no  case  of  lien  where  the  contract  at 
die  time  of  the  purchase  is  varied  by  sub- 
sequent dealings.  Here^  the  party  claim- 
ing had  no  estate  in  the  land,  and  passed 
none ;  and  again,  the  agreem^t  was  varied 
by  a  subsequent  agreement.  Suppose 
these  claimants  had  died  pending  this  ar- 
rangement, their  personal  representatives, 
and  not  their  heirs,  would  have  been  en- 
titled, as  they  never  could  have  conveyed 
the  estate,  the  receipt  of  the  two  devisees 
in  trust  being  a  sufficient  discharge  to  any 
purchaser. 

[Sir  John  Cross  called  the  attention  of 
counsel  to  that  clause  in  the  will  which 
gave  the  h^r-at-law  the  option  of  purchas- 
ing the  freehold  estates  at  the  original 
j>rice.] 

If  it  had  been  sold  under  that  clause,  it 
would  not  have  altered  the  case.  The  two 
devisees  in  trust  could  have  conveyed  to 
one  of  themselves;  and  if  it  had  not  been 
ibr  this  deed,  which  is  a  mere  family  ar- 
rangement, the  petitioners  might  have  called 
upon  the  other  devisee,  had  they  committed 
a  breach  of  trust ;  but  this  deed  entirely 
does  away  with  such  a  supposition.  In 
the  case  of  Winter  v.  Lord  An$on^  there 
vvas  only  one  contract  in  exact  conformity 
with  the  original  contract.  This  deed 
purports  to  be  an  arrangement  in  consider- 
ation of  a  covenant,  and  a  sum  of  money 
to  each  ;  and  further,  the  doctrine  of  lien 
goes  upon  the  evidence  of  intention.  From 
1815,  the  date  of  the  arrangement,  up  to 
the  bankruptcy,  the  sisters  set  up  no  claim, 
though  the  bankrupt,  during  that  time,  had 
mortgaged  part  and  sold  part.  Were  they 
not  aware  of  these  sales  and  mortgages  ? 


and,  if  so,  is  it  not  inconsittent  with  their 
present  claim,  that  they  did  not  then  set  it 
up  ?  Besides,  upon  what  can  the  lien  at- 
tach ?  not  upon  three-sixths  of  the  estate, 
but  upon  three- sixths  in  undivided  shares. 

[Sir  Georob  Rose. — I  wish  to  know 
how  the  assignees  can  take  an  estate  clothed 
with  a  trust,  without  discharging  Ae  trust?] 

The  relation  of  trustee  and  eettm  que 
trust,  was  completely  annihilated  by  the 
deed  of  1815.  Let  them  go  into  the  Court 
of  Chancery,  and  ask  for  the  admmiatratioii 
of  tlie  trust  estate.  The  answer  would  be, 
you  have  repudiated  the  trusts  of  the  will. 
If  the  petitioners  are  ceUms  que  trust,  they 
have  no  right  here ;  if  vendors,  they  have 
no  Uen.  The  new  security  taken  by  these 
ladies,  would  destroy  the  lien.  In  Naime 
V.  Prow9e($),  the  langui^  of  Sir  W.  Grant 
is,  "  If  the  stecvrity  be  totally  distinct  and 
independent,  will  it  not  then  become  a  case 
of  substitution  for  the  lien,  instead  of  a 
credit  given  because  of  the  lien?  SuppoM 
a  mortage  was  given  upon  another  estate 
of  the  vendee,  will  equity  at  the  same  time 
give  what  is  in  effect  a  mortgage  upon 
the  estate  .sold  ? — ^tbe  obvious  intention  i]ff 
burdening  one  estate  being  that  the  other 
shall  remain  free  and  unincumbered.  The 
same  mle  must  hold  with  regard  to  any 
other  pledge  for  tlie  purchase-inoskey." 
Ali*  that  is  necessary  is,  that  it  should  be 
an  independent  pledge,  and  here  a  policy 
of  insurance  has  been  taken  as  a  security* 
As  regards  this  petition,  which  pra3rs,  not  a 
lien  upon  part,  but,  upon  the  whole  of  tte 
estate,  it  is  admitted,  first,  there  was  no  sach 
relation  between  the  parties  as  Co  create  a 
lien ;  that  if  there  was,  it  was  the  intentson 
of  the  parties  to  abandon  it,  Mrs.  Latey'a 
settlement  reciting  it  as  money  secured 
upon  promissory  notes,  and  the  other  two 
ladies  taking  a  pledge  of  a  policy  of  insur- 
ance. 

[The  Chief  Judoe. — The  difficulty  is, 
that  the  trust  is  still  in  force.] 

It  is  not  a  trust,  except  under  the  wiU ; 
and  where  in  the  will  is  there  any  obliga* 
tion  to  pay  the  debts  of  the  testator?  And 
the  parties  themselves  knew  that  they  had 
annihilated  tlie  trust,  as  they  have  chosen 
the  adverse  position  of  vendor  and  pur- 

(^  6  Ves^  759. 
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chaser ;  and  the  Court  is  called  upon  to 
declare  a  lien  upon  undivided  shares,  where, 
eleven  days  afterwards,  the  contract  was 
varied, — where  a  distinct  pledge  of  policies 
was  taken,  and  against  the  affidavit  of  the 
bankrupt,  that  there  was  no  intention  that 
a  lien  should  exist. 

[Sir  George  Kose. — It  comes  to  this, 
whether  the  transaction  amounted  to  a  re- 
lease.] 

[The  Chief  Judge. — The  assignees  take 
the  bankrupt's  interest  in  the  estate,  but 
not  more ;  and  it  is  for  them  to  shew  that 
the  subsequent  contract  gets  rid  of  the 
trust.  Now  the  consideration  for-that  deed 
never  was  paid,  therefore,  the  release  in- 
tended was  never  perfected.  The  trustee 
remains  in  the  same  situation  as  before, 
and  is  liable  to  the  stipulated  amount.] 

[Sir  John  Cross. — I  doubt  if  a  cestui 
que  trust  chooses  to  make  a  bargain  for 
himself,  whether  that  does  not  put  an  end 
to  the  trust.] 

If  the  suras  were  paid,  the  trustee  was 
not  chargeable.  Now  their  shares  were 
paid  to  some,  and  tendered  to  the  others, 
and  the  contract  is  as  much  performed  by 
tender,  as  if  payment  were  actually  made. 

The  Chief  Judge. — ^Is  this  agreement 
anything  more  than  an  ascertainment  of 
the  rights  of  the  parties,  as  to  what  they 
should  receive  under  the  will ;  and  would 
not  the  trust  continue  so  long  as  the  money 
remained  unpaid  ?  That  seems  to  be  the 
effect  of  the  transaction.  Henry  Davis  was 
appointed  trustee,  and  the  estate  was  de- 
vised to  him,  not  charged  with  sums  of 
money,  but  to  be  sold,  and  the  proceeds  to 
be  divided  among  the  six  children  of  the 
testator,  of  whom  two  were  appointed 
trustees.  What  then  was  the  duty  of  the 
trustees  ? — To  sell  the  estate  and  receive 
the  money,  and,  after  payment  of  the  debts, 
&c.  to  appropriate  the  surplus  among  the 
six  children.  But  instead  of  putting  up 
the  estate,  to  sale,  and  dividing  the  pro- 
ceeds, there  was  an  agreement  among 
themselves,  that  Henry  Davis  should  take 
the  estate,  and  covenant  to  pay  the  debts 
of  the  testator,  and  should  pay  over  to  each 
of  the  others  a  specific  sum  of  money. 
Then,  if  the  trustee  had  paid  this  sum  to 
each  of  them,  these  cireumstances  would 


have  amounted  to  a  full  release  ;  but  the 
money  was  not  all  paid ;  part  was  left  un- 
paid with  the  consent  of  some,  as  it  is  said, 
and  certain  notes  were  given,  but  still 
there  was  no  payment  of  the  money. 
Henry  Davis  taking  the  estate,  took  it  not 
only  subject  to  the  ordinary  liability  of  a 
purchaser,  but  also  of  a  trustee.  By  taking 
the  estate  as  a  purchaser,  he  could  not  di- 
vest himself  of  his  liability  as  trustee.  The 
mere  giving  of  notes  on  policies,  will  not 
discharge  him,  for  it  was  merely  the  post* 
ponement  of  the  payment  of  the  money  to 
a  certain  date,  because  parties,  annuitants 
under  the  will,  had  exhausted  the  estate. 
Therefore,  there  was  no  release  of  his  re- 
sponsibility to  see  the  produce  of  the  estate 
divided  among  the  parties. 

Sir  John  Cross. — This  is  a  case  of  im- 
portance, and  well  worth  while  to  confer 
upon  before  judgment,  as  it  turns  upon  a 
point  suggested  by  the  Bench.  I  give  no 
opinion  at  present. 

Sir  George  Rose. — It  is  part  of  the 
duty  of  the  Court  to  take  notice  of  a  trust. 
If  it  were  a  dry  question,  as  put  upon  the 
petition,  I  certainly  should  feel  great  dif- 
ficulty. It  is  quite  a  matter  of  course,  to 
give  an  order  for  distinct  accounts  of  this 
part  of  the  bankrupt's  estate,  in  order  to 
let  in  the  claims  of  any  persons  interested 
under  the  will.  How  far  this  is  a  purchase, 
by  reason  of  the  payment  of  the  testator's 
debts,  it  is  open  for  the  assignees  to  con- 
sider ,  but,  subject  to  that  daim,  this  ar- 
rangement was  nothing  more  than  that  the 
shares  should  be  taken  at  a  certain  sum, 
and,  therefore,  it  was  in  the  nature  of  a 
settled  account. 

Order  proposed :  that  the  money  which 
has  not  been  paid  constitutes  a  charge  upon 
the  estate,  and  that,  subject  to  the  previous 
charges  created  by  the  will,  the  petitioners 
have  a  lien  upon  the  estate  of  the  bank- 
rupt ;  and  direct  all  accounts  and  inquiries 
necessary. 

Judgment  reserved,  if  an^king 
should  occur  to  the  Court;  if 
not^  the  order  will  go. 
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Proqf— Banker's  Cheques — Bill  of  Ex- 
change — Notice  of  Dishonour — .What  not  a 
Waiver. 

The  ageni  ofsn  ininking  company  mas  m 
the  haUi  4f  advancing  mmey  to  the  bank-- 
fupif  foif^  which  he  ufied  4o  receive. a  cheqms 
at  the  end  ef  every  week,  at  a  place  more 
than  fifteen  miles  distant  from  ihefrmffor 
ike  amount  ^  the  monies  so  advanced ;  these 
cheques  were  generally  dated  of  thefoHtm^ 
ing  day^  the  day  on  which  they  were  usually 
paid  into  the  bank  hy  the  agent : — ffeldj  that 
0uck  cheques  were  not  within  the  promsions 
of  the  13th  section  of  the  SS  Geo.  d.  c.  18i, 
as  they  had  never  been  "issued" 

Held^  alsp,  that  to  bring  a  banker  withim 
ihe  penalties  of  that  section,  he  must  pay  a 
cheque,  "  knowing  it  to  hqve  been  issued  at 
snore  thanffteen miles  distance" 

An  4ffer  of  a  composition  hy  the  acceptor 
of  bills  qf  exchange,  wUh  a  declaration  in 
ihe  presence  rf  the  drawer  and  holder  of  hie 
lability  to  meet  them^  does  not,  in  the  event  qf 
ihe  compromise  not  being  accepted,  dispense 
with  ihe  necessity  fsr  notice  4snd.presentment» 

Tliis  WM  tbe  pcutioa  of  Samuel  Bignold« 
Mie  of  tbe  (Ikectors  and  public  officera  of 
ihe  Norfolk  a«d  Norwich  Joint  Stock  Bank- 
iiig-  Cowpany,  on  behalf  of  ihe  said  com- 
|>any»to  ibe  allowed  to  go  in  and  prove  for 
the  sum  of  44,0^6/.  9e,  Bd^  after  deduct- 
ing ihe  •estimated  vaUie  of  certain  securi- 
4ie«,  held  by  trustees  for  the  beneit  of  tbe 
4iQnipaiiy,  and  also  to  vote  in  the  dioice  of 
«sftigAea«. 

It  appeared  that  the  bankrupt  kept  an 
account  vmh  ^he  company  up  to  tbe  time 
of  fait  bankruptcy,  in  March  last,  and  that 
.  part  of  tbe  amount  icbimed  to  be  proved  was 
the  sum  of  29,720L  19<.  Sd.,  advanced  to 
the  bankrupt  upon  cheques  drawn  under 
-the  ibllowing  oircurostancos : — 

The  banking  company  had  an  ageiut, 
who  lived  at  Foulsham,  roone  Ann  fifteen 
xniles  from  Norwidb»  who  used  .  to  adr 
vanoe  money  to  the  bankrupt  daring  fiie 
-w«ek«  and  ;at  the  «Dd  of  each  iweekt  on  a 
Thursday,  the  bankrupt  drew  a  cheque 
for  the  amount  advanced,  whiph  cUejc^ 
the  agent  was  in  the  habit  <oftran0inilting 
New  ScRiES^VI.— Bankr. 


to  the  company  as  a  voucher  for  so  much 
money.  The  bankrupt  had  issued  oth^ 
cheques  to  third  parties,  near  l^renton,  more 
than  fifteen  miles  distant  from  Norwich; 
but  the  word  **  Norwich*'  was  printed  on 
the  cheques,  and  no  evidence  given  that 
the  bai^kers  were  aware  ib^t  the  cheques 
had  been  drawn  beyond  the  distance  al- 
lowed by  the  act.* 

There  was  iilso  15^^5lA0s,,  the  amount 
of  certain  bills  qf  exchange,  drawn  by  the 
bankrupt,  and  accepted  by  Wiiliam  Elward, 
of  which  the  company  were  the  holders,  and 
which  were  di«hoHour>ed.  The  first  of 
the  bills  became  doe  on  the  27th  of 
January  last,  and  on  the  same  di^  was 
duly  presented  and  dishonoured,  and  no* 
tice  of  the  dishonour  given  to  the  bank- 
rupt ;  on  the  following  day,  in  consequence 
of  sAich  dishonour,  a  meeting  took  pUce  in 
London,  between  the  bankrupt^  William 
Elward  the  acceptor.  Booth,  one  x>f  the 
directors,  and  Nimmo,  the  chief  clerk  pf 
the  company,  when  Elward  stated  bis  ifir 
solvency,  and  total  inability  to  take  up  or 
provide  for  the  bills*  and. suggested,  th^ 
as  jio  provision  copld  be  m^de  for  tbe^i, 
the  company  ought  to  sccept  a  copipQAi'- 
tion.  Xhis  desire  was  also  exprf  s^  by 
.the  bankrupt,  but  thie  company  refused  to 
^ftccede  to  the  proposal.  Thfi  secpnd  biU 
became  due  on  tbe  29ih  of  January,  was 
presented  and  dishonoured,  and  notice 
^iven  to  the  bankrupt  on  the  ^O^h,  ai?yd  the 
rest  of.  the  bills  were  withdrawn  for  the 
sake  of  the  credit  of  the  firm,  and  never 
presented.  The  petition  further  stated* 
that  the  insolvency  of  the  acceptor  was 
well  known  to  the  bankrupt. 

The  proof  of  this  debt  was  refused  by 
the  commissioners,  on  the  grounds — ^lirst* 
that  the  company  was  not  a  coympany  au- 
thorized to  prove  debts  by  <m  agent  our 
ofticer*  and  tJiat  it  ,was  i^eumbent  on  them 
to  shew,  that  since  the  creation  of  the  debt 
there  had  been  no  change  of  the  members 
of  the  company ;  ne^ofidiy,  that  the  bilk 
of  exchange  hud  not  been  duly  .presented, 
,and  that  no  notice  of  their  dishonour  was 
^vea  either  to  ihe.  baqkropt  or  his  assig- 
nees ;  find,  thirdly,  that  me  monies  adr 
vanced'by  the  comp^iny  to  the  bankrupt 
were  advanced  upon  unstamped  cheques, 

*  0  G«o..4.<c.  49.  s,  16. 
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in  contravention  of  the  Stamp  Act,  by  being 
drawn  at  a  greater  distance  from  Norwich 
than  the  act  allows,  or  by  being  post-dated, 
or  that  the  true  place  at  which  they  were 
drawn  was  not  specified. 

Mr.  Swanston,  Sir  William  FoUett^  and 
Mr.  O,  Anderdon,  for  the  petitioner. — The 
objection  that  the  petitioner  cannot  prove 
upon  the  bills  of  exchange  by  reason  of 
non-presentment  and  want  of  notice  of  dis- 
honour to  the  drawer  (the  bankrupt),  is 
met  by  the  fact  of  the  acceptor's  inability 
to  pay  the  bills  when  due  having  been 
communicated  to  the  bankrupt  at  the  meet* 
Ing  subsequent  to  the  dishonour  of  the 
first  bill,  and  his  own  express  desire  that 
the  bankers  should  enter  into  the  proposed 
compromise.  The  proceedings  at  that 
meeting  clearly  rendered  presentment  and 
notice  mere  forms,  and  amounted  to  an 
imi^Ned  waiver  thereof  on  the  part  of  the 
drawer.  Upon  this  point,  Brett  v.  Levett 
(1)  is  a  distinct  authority.  Neither  can 
the  objection,  founded  upon  the  provisions 
of  the  Stamp  Act,  55  Geo.  8.  c.  184.  s.  18, 
be  sustained,  as  the  cheques  given  to  the 
agent  of  the  company  were  mere  vouchers 
for  money  already  advanced,  and  there  is 
no  proof  of  knowledge  on  the  part  of  the 
company  that  the  cheques  negotiated  to 
third  persons  were  drawn  in  contravention 
of  the  act.  The  first  set  of  cheques  did 
not  expose  the  party  making  or  the  bank- 
ers paying  them,  to  the  penalties  im- 
posed by  sec.  18  of  55  Geo.  8,  for  they 
were  not  orders  for  the  payment  of  money, 
and  were  never  "  issued  or  caused  to  be 
issued."  Now,  it  cannot  be  contended, 
that  a  voucher  for  money  previously  ad- 
vanced, is  to  be  excluded  from  the  account 
of  bankers,  simply  because  it  is  in  the 
form  of  a  cheque ;  and  in  Swan  v.  the 
Bank  of  Scotland{9),m  the  House  of  Lords, 
the  6th  of  July  1835,  it  was  distinctly  laid 
down,  that  to  make  an  issuing  a  third 
party  must  intervene  between  the  maker 
of  the  draft  or  order  and  the  banker,  and 
that  letters  sent  by  a  servant  demanding 
money  were  no  infringement  of  the  Stamp 
Act.  So  in  Donmes  v.  Richardson  (8)  it  was 
held,  that  a  note  was  not  issued  so  as  to 
render  a  new  stamp  necessary,  by  reason 

(1)  18  Ease,  313. 
it)  NotrepoHad. 
(3)  5  B.  &  AM.  674. 


of  an  alteration,  until  it  was  in  the  hands 
of  some  person  entitled  to  demand  pay- 
ment. It  is  said,  however,  that  diese 
cheques  were  post-dated  on  the  Friday, 
the  day  when  the  agent  transmitted  them 
to  the  bank ;  but,  however  that  may  have 
been,  it  was  essential,  to  come  within  the 
penal  provision  of  the  18  th  section,  that  the 
bankers  should  have  paid  them,  with  notice 
or  knowledge  of  such  fact.  The  same  argu- 
ment, as  to  knowledge,  also  applies  to  the 
second  set  of  cheques.  Owen  v.  Denton  (4) 
shews  that  the  act  does  not  apply  to  settled 
accounts. 

[Sir  G.  Rose. — But  there  was  a  case  in 
the  Common  Pleas,  which  shews  that  a 
payment  does  not  preclude  the  party  from 
striking  out  items.J 

[The  Chief  Judoe. — Then  if  a  settle- 
ment were  to  take  place  once  a  week,  it 
would  enable  a  person  to  evade  the  statute.] . 

Mr.  Erie,  Mir.  Bethell,  Mr.  Cobbett,  and 
Mr.  Blair,  contra. — With  respect  to  the 
anpaid  bills,  it  is  clear  that  the  Norwich 
Bank  did  not  forbear  to  present  them  on 
account  of  any  agreement,  but  for  the  pur- 
pose of  maintaining  their  own  credit ;  and 
it  is  impossible  to  infer  an  implied  waiver 
of  notice  on  the  part  of  the  bankrupt,  the 
drawer  of  the  bills,  from  what  took  place 
at  the  meeting  subsequently  to  the  dis- 
honour of  the  first  bill.  The  proposition, 
that  the  knowledge  of  the  drawer  that  the 
acceptor  is  insolvent  dispenses  with  notice, 
is  not  established  by  the  case  of  Brett  v. 
Levett,  as  the  question  there  was  not  as  to 
the  sufficiency  of  the  evidence,  but  whether 
it  should  be  received.  In  Esdaile  v.  Sow- 
^by{5),  the  expressions  used  by  the  lo- 
dorsers  were,  '*  that  it  was  impossible 
that  the  bill  could  be  paid,  as  both  the 
drawer  and  acceptor  were  insolvent ;"  yet 
it  was  held,  that  such  knowledge  did  not 
dispense  with  the  holder's  giving  notice  to 
the  indorsers. 

[The  Chief  Judge. — There  is  a  great 
distinction  between  the  liability  of  an  in- 
dorser  and  of  an  acceptor.] 

With  respect  to  the  knowledge  of  assets, 
it  has  been  decided,  that  if  there  were  any 
effects  in  hand  at  the  time  of  drawing 
the  bill,  it  is  sufficient.     The  assignees 

(4)  1  Cr.  M.  it  R.  711 ;  •.  c.  4  Uir  J.  R«p- 
(n.s.)  Exch.  6S. 
(.'>)  UEut,  114. 
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come  hare  upon  tbe  absolute  rule  of  laWy 
that  the  acceptor  is  the  debtor,  and  the 
drawer  only  a  surety ;  and  it  has  been  a 
subject  of  regret  with  many  learned 
Judg'es,  that  the  strict  rule  has  ever  been 
departed  from.  With  regard  to  the  offer 
of  a  composition,  that  could  not  waive  the 
necessity  of  presentment,  especially  as  the 
terms  were  not  acceded  to.  In  Cuming  v. 
French  (6),  the  plaintiff  could  not  prove 
notice  of  the  dishonour,  but  undertook  to 
give  in  evidence  the  offer  of  a  bill  by  way 
of  compromise ;  but  it  was  held  no  waiver 
of  notice. 

[The  Chiev  Judge. — The  offer  there 
was  made  by  way  of  compromise  after 
action  brought,  and  was  not  receivable  in 
evidence.] 

In  Standage  v.  Creightan{7),  an  action 
against  the  indorser,  it  was  held,  that  an 
offer  to  pay  part  of  the  amount  and  the 
costs,  and  to  give  a  warrant  of  attorney 
for  the  residue,  would  not  dispense  with 
proof  of  notice  of  dishonour.  In  Goodall 
T.  Dolley  (8),  a  proposal  to  pay  the  bill  by 
instalments  was  held  no  waiver  of  notice. 
There  is  another  case,  Dixon  v.  Elliott  (9), 
which  appears  to  be  against  that  doctrine ; 
but  it  is  so  shortly  reported  that  it  is  hard 
to  determine  upon  what  precise  grounds  it 
was  decided.  In  Pickin  v.  Graham  (10), 
a  promise  was  made  by  the  drawer  after 
the  bill  had  been  dishonoured,  but  before 
that  fact  was  known,  and  it  was  held  that 
such  promise  did  not  dispense  with  due 
notice.  But  it  has  been  held,  that  it  is 
sufficient  evidence  of  presentment  for  pay- 
ment and  notice  of  dishonour  that  the  de- 
fendant absolutely  promised  to  pay  after 
the  bill  was  due — Taylor  v.  Jones  {11). 
It  therefore  lies  upon  the  other  side  to 
take  their  case  out  of  the  operation  of  the 
rule ;  and  to  do  that,  they  must  shew  some 
express  undertaking  on  the  part  of  the 
bankrupt  after  the  bill  had  become  due. 
Here  there  was  nothing  but  a  proposal  on 
one  side,  which  was  not  acceded  to  on  the 
other.     In  the  case  of  Phipson  v.  Kneller 


(6)  f  Campb.  106,  n. 

(7)  5  Ctr.  &  Pay.  406. 

(8)  1  Term  Rep.  712. 

(9)  5  Car.  &  Pay.  437. 

(10)  1  Cr.  &  M.725 ;  a.c.  2  Law  J.  Rep.  (N.i.) 
Eicb.  153. 

(11)  SCampb.  105. 


(12),  where  the  drawer  said  he  had  no 
regular  residence,  but  would  call  and  see 
if  the  bill  was  paid,  it  was  held,  that  he 
had  waived  the  notice ;  but  the  principle 
upon  which  Lord  Ellenborough  relied  was 
obvious,  that  it  would  be  throwing  a  seri- 
ous burden  upon  the  holder  after  such  a 
notice,  to  have  insisted  on  presentment. 
But  even  if  the  notice  of  dishonour  la 
waived,  still  presentment  cannot  be  dis* 
pensed  with — Hill  v.  Heap  (1 3).  The  rea* 
son  alleged  in  the  petition  for  not  present- 
ing the  bills  is,  that  the  bankers  thought  they 
were  dealing  with  something  rather  tainted 
in  the  commercial  world,  and,  having  got 
what  they  considered  a  legal  waiver,  for  their 
own  convenience  they  neglected  present- 
ment. In  Baker  v.  Birch  ( 1 4),  the  acceptor 
told  the  drawer  that  he  could  not  take  up 
the  bill,  and  gave  the  drawer  part  of  the 
amount  to  assist  him  in  taking  it  up :  held 
no  excuse  for  want  of  presentment  and 
notice  of  dishonour.  With  respect  to  the 
cheques,  they  are  illegal  and  invalid  within 
the  words  of  the  act  of  parliament,  and  if 
so,  it  is  immaterial  whether  they  are  pre- 
cisely within  the  spirit,  or  the  mischief 
intended  to  be  remedied.  The  term  "  issu* 
ing"  is  not  limited  to  the  negotiation  of 
bills  or  cheques,  or  passing  them  to  third 
persons,  but  is  of  more  extended  and  uni* 
.versal  application. 

[Sib  G.  Rose. — The  act  has  provided 
that  the  issuing  of  a  commission  shall  be 
notice  of  an  act  of  bankruptcy,  yet  it  has 
been  ruled  in  the  Court  of  King's  Bench» 
that  a  commission  was  not  issued  when  it 
remained  in  the  hands  of  the  petitioning 
creditor.] 

If  a  cheque  issues  from  one  person  and 
goes  to  another,  can  that  be  said  not  to  be 
an  issuing  within  the  act?  As  to  the  second 
class  of  cheques  which  were  negotiated,  it 
is  said  there  is  no  evidence  to  entitle  the 
assignees  to  further  inquiry ;  but  the  one 
class  of  cheques  was  contemporaneous  with 
the  other ;  and  if  the  petitioners  knew  of 
the  circumstances  attending  the  one,  it  is 
presumptive  evidence  that  they  knew  of 
the  other.  With  respect  to  knowledge,  as 
this  is  not  a  case  of  one  solitary  and  casual 

transaction,  but  of  a  system  carried  on  fof 

* 
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tntoy  years,  the  agents  contifitfiilly  ei#- 
gaged  were  bannd  td  know  what  they  were? 
about..  Th^  word  "knowingly,"  in  th* 
aet,  does  not  nt^ean  **  ctmningly,"  but  that 
they  should  know  what  the^  are  doing, 
putting  design  out  of  the  question.  The 
tetention  Cff  the  legislature  wtfs  not  only  to 
prevent  bills  being  so  drawn  as  to  defraud 
the  revenue,  but  also  to  prevent  a)l  sneh 
practices  as(  Would  facilitate  the  same — 
fVateri  v.  Brogden(\5\  in  which  case, 
though  there  was  no  intention  of  defrauding 
the  revenue,  the  instrument  was  held  td 
lie  void.  To  construe  the  section  as  the 
other  side  would  have  it,  would  be  to  in- 
troduce a  special  exemption  into  the  act, 
and  would  open  a  door  to  an  infinity  of  ques- 
tions. 

Sir  W.  W.  Fhlleti,  in  reply,  was  directed 
by  the  Court  to  apply  himself  to  the  pointy 
whether,  in  couscqdence  of  the  want  of 
presentment  and  notice  of  dishonour,  the 
bills  must  not  be  taken  as  payments. — T\v6 
notice  of  dishonour  is  for  the  benefit  of  the 
drawer  only;  and  though  it  may  b^ 
granted,  that  the-  known  insolvency  of  the 
acceptor  is  not  a  sufficient  excuse,  yet,  if  the 
drawer  acquiesce  in  no  notice  being  giveni 
it  will  be  sufficient.  Brett  v.  Levett  was 
decided  upon  that  principle.  No  one  cail 
doubt,  from  what  took  place  at  the  meeting 
af^er  the  dishonour  of  the  first  bill,  that 
if,  at  the  close  of  the  meeting,  the  question 
had  been  put,  "  shall  we  go  through  th^ 
fbrm  of  presenting  the  bills  as  they  become 
due?"  the  answer  would  have  been^ 
'*  certainly  not."  The  bankrupt  is  present^ 
and  hears  a  proposition  from  the  acceptor^ 
that  the  creditors  should  assent  to  a  cont« 
]to^iti<m,  and,  instead  of  saymg»  "  I  have  a 
right  to  have  the  bills  presented,  and  if 
thev  are  not,  I  shall  hold  myself  irrespon- 
sible," he  uigea  them  to  accept  the  com- 
position. 

In  the  course  of  thie  argument,  Aft*. 
Beiheli  referred  to  the  examinations  of 
WMter,  the  agent,  in  which  it  appeared 
tiiat  thie  settlemietots  of  the  bankrupt  with 
the  bank  took  place  weekly,  upon  the 
production  of  the  cheq\!ies  at  a  meeting  of 
the  direct^or*. 

Sir  W.  W,  Fo^«  objected  to  the  reading 

(15>  I  Yoo.  ft  Jsr.  467. 


of  these  examinatiMis,  as  dia  p«titioiieT» 
hsd  not  bad  notice,  and  they  had  bera 
taken  In  thei^  absence. 

The  CotntT  held,  that  they  were  not  ad- 
missible, as  it  was  nfot  proved  that  the 
party,  against  whom  they  were  intended  to 
be  used,  was  present,  or  had  had  notice  (16). 

Time  to  give  a  notice  was  then  prayed 
on  the  part  of  the  assignees ;  but,  on  the 
other  side,  it  was  contended,  that  a  case 
where  the  object  was  to  defeat  a  proef  for 
money  bond  fide  advanced,  and  to  increase 
the  dividends  of  other  creditors,  by  means 
of  a  penalty,  did  not  eall  for  any  such  in- 
dulgence. 

The  Court  decided  that  time  shonld 
not  be  allowed. 

The  Chief  Junot. — ^This  is  a  petition 
by  Bignold,  on  the  part  of  the  Norwich 
Banking  Company,  to  be  allowed  to  go  in 
and  prove  a  debt  that  has  been  rejected 
by  the  commissioner.  The  iirst  ground 
Ibr  rejecting  it  was,  that  Bignold  was  not 
the  proper  person  entitled  to  prove.  This 
objection  is  hardly  worth  discussion,  as  it 
is  the  constant  practice  of  the  Court  to 
authorize  d  party,  who  is  not  legally  entitled 
to  prove,  to  go  in  before  the  commissioner 
and  establish  a  proof  for  the  amount  of  the 
debt  claimed  by  the  person  whom  he  re- 
presents. The  first  question  then  is,  whe- 
ther the  petitioner  can  claim  from  the 
bankrupt  payment  of  those  sums  of  money 
which  have  been  advanced  In  the  manner 
stated  in  the  account.  With  respect  to 
the  money  claimed  as  advanced,  there  are 
two  classes  of  transactions :— die  greater 
portion  of  it  was  advanced  by  Waller,  an 
agent  of  the  banking  eempany,  who 
managed  their  branch  bank  at  Feidahani. 
The  bankrupt,  who  carried  on  the  business 
of  a  banker  in  the  neighbourhood,  Imd 
made  an  arrangement  that  the  agent  was 
to  supply  him  with  money  on  his  cheques ; 
but  die  way  in  which  he  obtained  it  was 
by  sendii^  to  the  agent  either  a  note  imt  his 
clerk  for  the  supply  that  he  wanted.  On 
every  Thursday  he  drew  a  cheque*  includ- 
ing all  the  sums  he  had  so  received  in  the 
week    preceding   that  day.     The  dieqoe 

(16)  Sm  £z  ptrta  Thirkell  t%  Darrtnt,  5  lAim  J. 
lUp.  (,N.t.)  Baakr.  40. 
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was  it9,y^  for  the  porpooe  of  being  tanam^ 
mitted  to  Norwich,  sad  debited  to  the  ae* 
eouni  of  the  bankrapl,  afl  ao  macb  money 
adyaneed  to  him.  Such  was  the  coarse  of 
dealing.  It  is  argued^  that  the  banking 
eompany  cannot  call  npon  the  bankrupt 
to  pay  any  portion  of  this  nioney»  because 
it  was  advanced  in  contravention  of  the 
Stamp  Act,  by  which  all  such  payments 
are  declared  illegal.  It  is  said,  that  it  ia 
oibrions  that  Walter  was  the  agent  of  the 
banking  company,  and,  therefore,  the 
banking  company  must  have  known  the 
circumstances  under  which  these  drafts 
were  drawn.  If  the  respondents  could 
shew  that  these  advances  were  within  the 
meaning  of  the  act,  there  would  be  no  dif« 
ficulty  as  to  this  class.  It  is  necessary  to 
see  then,  whether  the  respondents  have 
brought  these  advances  within  the  act. 
The  object  of  the  act  was,  as  has  been 
correctly  stated,  to  prevent  all  evasions  of 
the  exception  in  the  schedule  as  to  drafts* 
The  law  having  imposed  a  stamp  duty 
upon  bills  of  exchange,  and  having  made 
it  to  depend  upon  the  length  of  time  at 
which  the  bill  was  drawn,  and  willing,  at 
the  same  time,  to  give  facility  to  com- 
mercial transactions,  exempted  bankers' 
cheques;  but,  in  order  to  prevent  any 
evasion  under  colour  of  the  exception,  the 
statute  made  it  necessary  that  the  drafts 
should  be  drawn  on  the  day  specified 
thereon,  and  that  the  true  name  of  the  place 
at  which  they  were  drawn  should  also  be 
^lecified.  It  is  iquite  clear  in  this  trans- 
action, that  there  was  no  intention  to  defeat 
the  object  of  the  legislature ;  but  still  I 
admit  that  the  argument  of  counsel  is  cor*« 
rect,  that  though  there  be  no  such  inten- 
tion, yet,  if  you  can  bring  the  transactioD 
within  the  language  of  the  statute,  we  must 
give  efiect  to  it.  It  is  necessary  to  examine 
whether  it  is  within  the  penal  consequences 
of  the  ISth  sec.  of  55  Geo.  S.  c.  184.  The 
act  says,  *'  If  any  person  shall  make  or  issue, 
or  cause  to  be  made  or  issued,  any  bill,  draft, 
or  order  for  the  payment  of  money,  to  the 
bearer>  on  demand,  upon  any  banker  or 
bankers,  or  upon  any  person  acting  as  any 
banker  or  bankers,  which  shall  be  dated 
on  any  day  subsequent  to  the  day  on  which 
it  shall  be  issued,  or  which  shall  not  truly 
specify  or  expreas  the  place  where  it  shaU 
be  issued,  or  which  shall  not  in  every  ie« 


spect  fidl  withm  the  said  exeaipiieci,  unless 
the  same  shall  be  duly  stamped  aa  a  biU 
of  exchange,"  Ike.  (then  follows  the  penalty)  ; 
and  it  is  then  provided,  that  if  any  banker, 
ttpOD  whom  any  such  bill,  draft,  or  order 
shaU  be  drawn,  shall  pay,  or  permit  to  be 
paid,  the  money  expressed  in  such  bill, 
draft,  or  order,  knowing  it  to  be  post-dated, 
or  knowing  that  the  place  where  it  was 
issued,  is  not  truly  specified,  he  shall 
forfeit  100/.,  and  shall  not  be  allowed 
the  sum  in  account,  &c.  That  these 
drafts  were  post-dated  is  admitted.  They 
bear  date  as  of  Norwich,  when  they  were 
drawn  more  than  fifteen  miles  off,  and 
were  intended  to  be  entered  at  Norwich. 
This  is  clearly  proved ;  but,  in  order  to 
bring  them  within  the  act^  they  must  be 
**auck  bills,  drafts,  or  orders"  as  are  before 
mentioned,  paid  by  the  bankers  knowingly. 
If  we  begin  at  the  words  **any  bill,"  let  us 
see  what  bill  it  ia  which  will  bring  on  the 
penal  consequences — ^''any  bill,  draft,  oi 
order  for  the  payment  of  money  to  the 
bearer,  on  denumd,  upon  any  banker,"  &c« 
Therefore,  in  the  description  of  such  bill, 
draft,  or  order,  it  roust  be  a  bill,  draft,  or 
order  to  be  dated  on  any  day,  &c.,  or  at  any 
place,  &c.  The  issuing,  then,  of  the  draft 
is  of  the  very  essence  of  the  transaction ;  un- 
less, therefore,  it  is  made  out  that  the  money 
was  paid  upon  the  draft,  the  case  is  not 
made  out.  In  order  to  satisfy  the  act,  the 
usue  must  be  of  a  draft  for  money,  placed 
in  the  hands  of  a  person  entitled  to  demand 
the  money  at  the  bank;  just  as  a  bill 
drawn  and  accepted  is  said  not  to  be 
issued  till  placed  in  the  hands  of  a  person 
entitled  to  demand  the  amount.  Not  only 
were  the  cheques  not  issued,  but  never  in** 
tended  to  be  issued ;  but,  the  money  being 
advanced,  cheques  were  drawn  as  vouchers 
that  so  much  money  had  been  advanced. 
This  has  not  been  brought  within  the 
mischief  contemplated  by  the  act,  nor  even 
within  the  language,  for  the  penalty  en- 
sues not  only  on  money  paid  on  a  draft 
'*  issued,"  but  **  on  payment  of  the  money 
expressed  in  the  draft,  knowing  tlie  same 
to  be  post-dated,"  &c.  This  money  was 
paid  before  the  draft  was  drawn,  and  there* 
fore  there  could  be  no  knowledge.  If 
Walter  had  advanced  it  out  of  his  own 
Moocy,  and  was  to  get  credit  in  account, 
it  would  have  been  a  diffenent  transaction. 
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Then  there  would  have  heen  an  issue  to 
Walter,  and  the  cheques  would  have  heen 
drawn,  for  the  purpose  of  having  the  money 
paid  from  the  hanking  company  to  him. 
Then  the  words  in  the  exception  would 
come  into  operation,  namely,  that  the  party 
who  sought  to  put  in  evidence  a  draft  so 
drawn,  would  fail,  if  it  were  shewn  that  it 
was  never  so  drawn  as  stated  in  the  excep- 
tion. An  argument  has  heen  raised  here, 
on  the  ground,  that  if  the  Court  should 
hold  that  these  drafls  do  not  fall  within  the 
act,  it  would  happen,  that  if  a  person  within 
the  proper  distance  should  draw  a  cheque 
and  give  it  to  his  servant  to  deliver  to  an- 
other party,  the  draft,  though  good  when 
drawn,  might  he  made  had  afterwards,  he- 
cause  issued  heyond  the  distance.  The 
moment  the  person  drawing  it  puts  it  into 
the  hands  of  another,  that  moment  it  is 
issued,  as  in  the  case  of  a  person  putting 
it  into  the  post ;  just  as  a  man  publishes  a 
libel  the  moment  it  goes  out  of  his  hands 
for  that  purpose.  So  in  the  case  cited, 
where  the  drafts  were  drawn  in  Wales. 

The  other  cheques  are  in  a  different 
situation,  for  they  were  drawn  by  the  bank- 
rupt for  the  purpose  of  being  issued,  and 
they  were  afterwards  issued,  and  payment 
made  upon  them.  These  last  are  clearly 
contrary  to  the  words  of  the  act.  The 
only  fact  necessary  to  throw  the  penalty 
on  the  bankers  is,  had  they  knowledge  of 
the  fact  of  the  place  where  they  were 
drawn,  when  they  purported  to  be  drawn 
at  Norwich?  for  the  act  says  expressly, 
that  they  must  be  paid  by  bankers  ^*  know- 
ing that  the  place  where  they  were  issued, 
is  not  truly  specified."  Here  there  is  no 
evidence  that  the  bank  knew  that  the 
cheques  were  drawn  at  a  different  place. 

Among  other  payments  by  the  bankrupt 
were  payments  by  bills  of  exchange.  As 
to  those  bills  which  were  not  presented, 
they  must  be  considered  as  paid.  It  is 
said,  that  these  bills  ought  not  to  be  con- 
sidered as  payments,  though  not  presented 
because  the  bankrupt  had  waived  the 
necessity  df  presenting  them  and  giving 
notice  of  their  dishonour.  If  the  evidence 
produced  upon  the  occasion  amounted  to 
proof  of  such  ^aiver,  then  no  person  could 
object  to  the  want  of  such  presentment  and 
notice.  In  consequence  of  the  dishonour 
of  one  of  the  bills,  there  was  a  meeting  he^ 


tween  the  parties  interested,  and  the  ac-> 
ceptor  proposed  a  composition  upon  the 
amount  of  the  bills,  stating  his  inability  to 
pay,  and  that  he  had  made  no  provision 
for  them.  The  statement  of  his  inability 
cannot  be  carried  ftirther  than  evidence  of 
insolvency  or  bankruptcy ;  and  neither 
is  a  sufficient  excuse.  Besides,  it  was 
very  easy  to  use  it  as  a  threat.  But  it  is 
said,  that  though  the  mere  statement  of  the 
acceptor  is  not  sufficient,  yet  the  bankrupt, 
by  consenting,  would  waive  the  necessity 
of  presentment  and  notice.  All  he  did 
was  very  natural ;  he  was  liable,  -if  the  ac- 
ceptor did  not  pay,  and  it  was  an  advantage 
to  him  that  the  acceptor  should  get  moderate 
terms ;  and,  therefore,  he  was  anxious  that 
the  holders  should  accept  a  composition. 
If  the  bank  had  assented,  the  drawer  would 
have  been  released.  They  refused,  and 
by  presenting  a  bill  on  the  following  day 
shew  that  there  was  no  such  arrangement. 
I  think,  therefore,  that  the  banking  com- 
pany cannot  be  held  to  have  presented  and 
given  notice  of  dishonour  to  the  -drawer, 
and  that  these  bills  must  be  taken  as  so 
much  money  paid,' reducing  the  proof. 

Sir  J.  Cross. — This  is  a  complaint  of  a 
rejection  of  a  proof.  It  is  contended,  that 
it  is  an  appeal  from  the  judgment  of  the 
commissioner,  and,  therefore,  incumbent 
on  the  petitioner  to  shew  a  good  cause  for 
reversal.  This  is  a  mistake.  An  appeal  is  a 
suit  removed  from  one  court  to  another.  On 
such  appeal,  no  new  evidence  can  be  given. 
This  is  not  an  appeal,  being  an  original 
complaint  in  a  court  of  original  jurisdiction, 
of  a  claim  unjustly  opposed,  and  does  not 
come  from  a  court  competent  to  decide. 
This  case  has  now,  for  the  first  time,  as- 
sumed the  appearance  of  a  civil  suit.  As 
to  the  objection  that  the  petitioners  have 
no  locus  ttaruHt  I  agree  that  it  is  untenable 
with  respect  to  the  first  class  of  cheques ; 
they  were  drawn,  not  for  the  purpose  of 
being  issued,  but  merely  as  vouchers,  and 
therefore  are  not  within  the  act.  I  am  of 
opinion  that  a  cheque  u  not  issued  until  a 
third  party  comes  into  the  transaction,  and 
that  it  is  not  an  issuing,  for  a  person  to  draw 
out  his  own  money.  The  statement  that 
these  were  given  in  favour  of  Walter,  to 
enable  him  to  receive  money,  is  not  borne 
out  by  the  evidence ;  he  had  authority  by 
letter  to  answer  the  cheques  of  the  bank- 
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nipt,  the  course  of  dealing  being,  for  the 
bankrupt  sometimes  to  write  letters  and 
sometimes  to  send  his  servant ;  and,  at  the 
end  of  the  week,  Walter  asks  for  a  cheque 
as  a  Youcher  only,  and  not  with  any  intent 
to  issue  it :  this  is  clearly  not  within  the 
provisions  of  the  act.  As  to  the  second 
class,  there  is  scarcely  a  scintilla  of  evidence 
of  knowledge  on  the  part  of  the  bank,  cer- 
tainly not  sufficient  to  enforce  a  penalty. 
But  it  is  urged  that  this  case  ought  to 
stand  over  for  the  choice  of  assignees, 
and  to  enable  the  respondents  to  obtain 
further  evidence  to  enforce  a  penalty. 
To  exclude  the  petitioner  from  voting 
in  the  choice  of  assignees  would  be 
grossly  unjust,  and  I  see  no  ground  for 
further  inquiry  as  to  knowledge.  Upon 
the  last  point,  there  is  a  question  of  fact : 
was  it  the  understanding  of  all  parties 
that  it  was  unnecessary  to  present  or  give 
notice? — A  question  of  great  difficulty. 
The  bill  first  dishonoured  was  made  pay- 
able at  a  banker's  in  London,  where  the 
acceptor  had  no  effects,  and  the  acceptor 
stated  that  he  could  not  pay.  \f  the  ques- 
tion had  been  put  by  the  acceptor  and 
holder  to  the  drawer,  whether  he  wished 
presentment  and  notice  of  dishonour,  he 
would  certainly  have  said,  "  You  need  not 
do  it.*'  All  the  circumstances  shew  that  it  was 
«o  understood.  On  this  I  feel  great  dif- 
ficulty, afler  what  has  fallen  from  his 
Honour  the  Chief  Judge.  It  is  true,  they 
did  not  meet  for  the  purpose  of  agreeing 
to  a  deed  of  composition,  but  I  much 
question,  if  at  the  moment  of  parting  it  had 
been  asked,  '*  Do  you  wish  me  to  go  through 
the  form  and  expense  of  notice  and  pre- 
sentation ?"  the  answer  would  have  been, 
'*  Certainly  not." 

Sir  G.  Rose. — ^This  case  has  been  so 
fully  stated,  and  so  ably  argued,  that  I 
would  not  have  added  a  word  to  what  has 
fallen  from  my  learned  colleagues,  (with 
whom  there  will  be  no  practical  difference 
when  we  come  to  the  order,)  did  I  not 
think  it  right,  in  point  of  duty,  to  say  what 
I  think.  In  this  case,  a  large  creditor, 
part  of  whose  debt  is  covered  by  a  security, 
without  waiting  (which  he  should  do)  until 
it  is  sold,  comes  and  asks  us  to  take  the 
security  at  a  stated  amount,  and  to  permit 
him  to  prove  and  vote  in  the  choice  of  as- 


signees for  the  supposed  balance.  I  grant 
you,  if  the  debt  were  not  objectionable,  it 
would  be  a  hard  case  to  prevent  a  creditor 
from  voting,  merely  because  a  security, 
which  he  held  for  part,  had  not  been  sold ; 
but  in  a  case  like  the  present,  where  the 
commissioners  have  declared  they  are  of 
opinion  there  is  no  debt,  they  ought  not 
to  have  adjourned  the  choice  of  assignees, 
who  should  have  been  chosen  for  the  pur- 
pose of  protecting  the  creditors  and  the 
estate.  I  do  not,  however,  regret  the  ad- 
journed choice  in  this  particular  instance. 
I  agree  with  his  Honour  Sir  J.  Cross,  that 
with  respect  to  the  notice,  if  the  question 
had  been  asked,  '*  Do  you  require  the 
formality  of  notice  being  given  ?"  they  would 
have  answered,  **  Certainly  not  ;*'  but  the 
conversation  is  to  be  tested  by  what  is 
done ;  and  when  they  receded  from  the  offer 
of  a  compromise,  the  drawer  was  entitled  to 
notice.  But  I  do  not  agree  that  the  assig- 
nees would  be  finally  barred  by  the  order 
of  this  Court;  for  if,  on  the  petitioner  ten- 
dering his  proof,  they  think  they  can  go  fur- 
ther, they  may  go  before  the  commissioner 
and  give  proof  of  no  consideration ;  they 
may  do  the  same  as  respects  the  formsd 
objection  to  the  party  to  prove.  A  debt 
has  been  found ;  but  who  is  to  prove  it,  is 
another  question.  As  the  debt  is  to  be 
challenged,  and  the  securities  realized,  the 
parties  ought  not  to  be  assignees;  the 
petitioning  creditor  must  act  alone  in  these 


cases. 


Assignees  to  have  their  costs  out  of  the 
estate.     No  costs  for  the  petitioner. 


J       ^'      j-  Ex  parte  mters  re  marns. 

Certificate — Commissioner, 

A  bankrupt  who  has  given  money  to  a 

creditor  to  induce  him  to  sign  his  certificatCf 

cannot  obtain  another  certificate  before  the 

first   has   been  cancelled  by  order  of  the 

Court. 

Semble —  The  commissioner,  having  signed 
a  bankrupt's  certificate^  has  no  power  to  sign 
a  second,  unless  the  first  has  been  cancelled^ 
Of  sent  back  to  him  to  review. 
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In  diis  case  llie  petitioner  presented  » 
petition  to  stay  a  certificate  of  the  bank^ 
Tupt,  which  had  been  eigned  by  the  coin- 
missioner,  on  the  ground  that  the  bankrupt 
had  concealed  certain  property,  and  that 
he  had  given  a  creditor,  named  Rogertp  a 
bill  of  exchange  for  SOl.  to  induce  him  to 
sign  the  certificate.  Pending  this  petitioBi 
the  bankrupt  procured  another  certificate, 
to  which  he  obtained  the  oommissioBer's 
signature,  and  served  the  petitioner  with  a 
notice,  that  the  first  certificate  'had  been 
abandoned,  and  that  an  application  would 
be  made  to  the  Court  to  oonfinn  the  se*- 
cond. 

Mr.  Swanston  and  Mr.  Bmam^  for  the 
bankrupt,  nead  affidavits  denying  the  con- 
cealment of  goods  as  alleged  in  the  former 
petition ;  but  admitting  that  the  bankrupfc, 
tn  ignorance  that  it  was  illegal  so  to  do, 
had  given  the  bill  of  exchange  to  Rogers 
to  induce  him  to  sign  the  first  certificate. 
They  contended,  that,  inaamiidi  as  the 
giving  of  money  to  procure  a  creditor's 
signature  was  not  amongst  the  acts  men*- 
tioned  in  section  130  of  6  Geo.  4.  c.  16« 
which  deprived  a  bankrupt  of  the  benefit 
of  his  certificate,  he  was  entitled  to  have 
the  second  certificate  confirmed. 

[Sib.  Gboroe.Boss. — There  is  no  dlfier* 
«nce  between  m  as  to  the  efiect  of  tte 
^certificate;  but  the  4|uestion  is,  had  the 
-fiommissioner  any  power  to  grant  another 
without  the  authority  of  this  Court  ?] 

The  commissioner  had  that  power,  as 
the  opinion  of  the  Court  was»  that  the 
fraud  was  sufficient  to  vitiate  the  instrn- 
knent. 

[The  Chief  Judge. — The  Court  had  not 
made  any  order  cancelling  the  other  certi- 
ficate.] 

[Sib  Geoboe  Rose. — ^The  way  to  avoid 

all  difficulty  would  be  to  apply  to  the  Court 

to  cancel  the  first  certificate,  and  then  to 

^o  back  to  the  creditors,  and  obtain  their 

.signaturos,  and  also  the  signatuire  of  the 

xommiBsioner  to  the  certificate.] 

The  bankrupt  having  taken  a  dTfiTereot 
course,  the  Court  will  not  now  compel  him 
mgain  to  stpply  to  the  creditors,  some  of 
-whom  may  not  he  in  the  country..  The 
.aignafture  of  the  eommissioner  is  a  mene 
ministerial  act,  cwd  it  .is  tMvnpeieat  for  the 


Court  to  liancel  die  former  oertifieate  m^ 
B^tmter,  and  to  fdlow  the  eignaturf^  of  the 
creditors  to  ataod* 

Mr.  Ellis  stated  he  had  taade  it  rnotioa 
to  smpound  the  second  petition*  'On  the 
ground  that  the  first  .certificate  had  be^ 
rejected  im  the  ground  of  fhaud,  the  haolc- 
rupt  having  paid  money  .to  obtiun  it. 

Mr^  SwttMlon  then  submitted*  that,  aup* 
posing  the  commissioiier  h$A  no  power  to 
6^n  the  seoejud^certificatcw  he  migl^  npw 
make  an  apfdication  etc  fMrU  tooaftcel  the 
first,  and  to  send  back  the  seeond  for  tho 
commissioner  to  review. 

[Sir  GsoacE  Ross. — There  is  no  diffi- 
culty in  the  practice*  If  it  appears*  npoo 
the  face  of  your  notioe-pa^er*  that  you  are 
seeking  to  <^taio  an  order  inconsistent  with 
your  notice,  it  must  stand  over  for  you  so 
give  a  fresh  notice,  whidi  you  may  franM 
•o  as  to  meet  the  present  difficulty.  There 
could  not  be  a  greater  mischief  than  to 
allow  a  person,  who  had  committed  a  fraud 
in  obtaining  a  first  certificate,  to  go  and 
obtain  a  second,  in  order  that  the  fraud 
committed  upon  the  fost  might  not  bo 
brought  before  the  Court.] 

Mr.  ElUSi  for  the  petitioner  W.  MarniK 
objected*  ihat  the  second  certificate  was 
void,  inasmuch  as  the  eommiasioiier*  having 
once  signed  a  certificate,  was  functus  «3^ 
do,  and  had  not  power  to  sign  a  second* 
unless  an  order  had  been  obtained  fiNr 
the  annulling  of  the  first,  or,  at  least*  to 
i^view  the  oertifieate :  and  that'permittiqg 
a  bankrupt,  who  had  confessedly  commit* 
feed  a  fraud  against  the  banlurupt  lawi^ 
to  withdraw  his  first  certificate,  and  obtain 
another,  pending  the  investigation  of  bh 
jeooduct,  would  be  productive  of  nuiefa  m^ 
chief  to  the  public,  for  no  man  would  sob* 
jnit  to  have  his  conduct .  investigated  by 
the  Court,  tCl^  ftnght  withdraw  the  oerti- 
fieate alleged  to  be  tainted  widi  firjMid,  and 
aubstitnte  another. 

Order — >to  pay  to  the  other  par^  liie 
tK>st6  of  this  abandoned  motion,  with  leave 
to  apply  to  cancel  the  former  certificate 
and  to  refer  the  second  certificate  to  Ihe 
commissioner  to  be  reviewed. 
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NflCf.— The  preceding  order  waa  pronounced  in 
court,  but  subsequently  the  foUowiog  order  wts 
taken  by  consent : — 

'*  Let  the  notice  be  now  considered  amended,  tm 
to  cancelling  the  first  certificate ;  and  upon  the  bank^ 
nipt  paying  to  Myers  his  costs  of  the  ex  parte  ap- 
plication, and  of  the  present  applicatiou,  let  both 
the  certificates  be  canculled  ;  and  let  Mr.  Ellis's 
client  be  at  liberty  to  take  such  objections  as  he 
shall  be'  adrised  against  any  new  certificate  the 
bankrupt  may  obtain,  using  the  forver  petition  and 
affidavits  as  to  the  points  therein  stated,  if  he  ahall 
think  fit  so  to  do." 

The  registrar  delivered  out  the  minutes,  making 
the  payment  of  the  costs  by  the  bankrupt  an  ubmlutt 
eefuNlioR  .*  this  waa  objected  to  by  the  bankrupt's 
counsel,  on  the  18th  of  March,  and  a  motion  was 
made  to  vary  the  minutea ;  but  the  Court  ordered 
the  minutes  as  originally  delirered  out  to  stand. 


!-  Ex  parti 


e  MARKS  re  colnaohi. 


isse. 

Nov.  18.  / 

Practice. — Reference  to  the  Commmioner 
to  report  on  a  Compromise. 

Semble — the  Court  of  Review  mU%  on  the 
application  of  the  assignees^  refer  a  proposed 
compromise  between  them  and  a  debtor  to 
the  bankrupt's  estaUs,  to  the  comlmissianerf 
for  inquiry,  although  the  assignees  nugfti 
have  called  a  meeting  of  creditors  under  the 
SBth  uctirni  of  6  Geo,  4.  c.  16. 

This  was  the  petition  of  the  assignees  of 
the  bankrupt's  estate,  and  it  prayed  an 
order  of  the  Court,  to  enable  them  to  ac- 
cept a  compromise  in  a,  disputed  claim  be- 
tween them  as  assignees,  and  a  person 
named  Phillips,  who  held  two  assignments 
of  the  bankrupt's  outstanding  debts,  a 
lease,  and  some  pictures,  &c.  It  stated  that 
the  proposed  compromise  would  be  bene- 
ficial to  the  estate,  and  prayed  a  reference 
to  the  commissioner  in  order  that  he  might 
be  enabled  to  certify  to  that  fact. 

Mr.  Snanstons  for  the  assignees,  sub- 
mitted that  the  assignees,  before  they  could 
take  upon  themselves  the  responsibility  of 
accepting  the  proposed  compromise,  were 
entitled  to  the  ordinary  judicial  protection 
of  the  Court. 

[The  Chief  Judge. — This  order  has 
often  been  refused  by  Lord  Eldon ;  and  the 
question  is,  whether  the  Court  should  make 
an  .order  which  will  be  inoperative,  giving 
no  protection  to  the  assignees,  and  no 
higher  authority  than  they  can  obtain  from 
New  Series,  VL^Bankr, 


a-  meeting  of  the  creditors.  Have  you  any 
case  in  which  the  Court  have  made  such  a 
reference  to  the  commissioner  ?] 

In  Ex  parte  De  Begnis  re  Chambers  {l)t 
such  a  reference  was  made. 

[The  Chief  Judge. — That  was  to  com- 
promise the  trial  of  an  issue  directed  by 
the  Court,  and  to  get  rid  of  the  order. 
There,  two  parties  litigating  came  to  be 
bound  by  the  order  of  the  Court;  here,  the 
creditors  will  not  be  bound;  and  if  it  would 
bind  absent  creditors,  that  would  be  an 
additional  reason  for  not  granting  it.] 

The  order  would  place  the  assignees  in 
a  totally  different  position.  JLt  would  make 
it  clear  that  they  had  done  their  duty,  and 
they  could  not  afler wards  be  charged  with 
fraud ;  it  would  not  preclude  the  right  of 
a  creditor  from  calling  them  to  account^ 
but  would  only  take  away  all  circumstances 
of  suspicion.  The  exercise  of  this  juris- 
diction is  so  well  known,  that  it  is  not  to 
be  wondered  at,  that  no  reporter  should 
have  mentioned  the  point,  but  a  similar 
order  was  made  in  a  case  of  Ex  parte  Bond 
re  Tattershall' 

[The  Chief  Judge. — I  assented  to  that 
order  with  great  reluctance,  because,  if  a 
creditor  chooses  to  contest  the  point,  he 
comes  here  with  a  much  weaker  chance  of 
success.  If  it  is  the  practice  of  the  Lord 
Chancellor,  I  should  feel  bound  by  it. 
The  -better  way  would  be»  to  see  the  Lord 
Chancellor,  and  confer  on  what  would  be 
the  best  course.] 

[Sir  G.  Rose. — I  agree  with  the  Chief 
Judge.  The  first  thing  is,  to  see  whether 
the  Lord  Chancellor  has  made  such  an 
order ;  but  the  difficulty  arises,  as  to  what 
is  the  value  of  the  order,  and  whether  it 
be  not  mischievous.  In  my  experience, 
this  application  has  often  been  refused  by 
Lord  Eldon.  Now,  it  is  admitted  by  coun- 
sel, that  such  an  order  as  this  would  be  mere 
waste  paper :  and  permit  me  to  say  there  is 
another  difference  between  this  Court  and 
the  commissioners,  and  Lord  Eldon  and 
the  commissioners.  Has  it  ever  been  known 
that  the  commissioners,  whether  through 
want  of  courtesy  or  other  motives,  re- 
fused to  give  effect  to  an  order  of  Lord 
Eldon's,  or,  indeed,  of  any  other  Chancel- 
lor?    Now,  we  know,  that  the  commis- 

(1)  S  Law  J*  Rep.  (n.8,)  Bsnkr.  4S1, 
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sioners  sit  as  an  independent  jurisdiction. 
We  must  consider  in  what  manner  this 
order  can  be  executed,  if  given.  I  wish 
to  know  how  the  Court  can  compel  the 
execution  of  such  an  order.  Suppose  the 
commissioner  says,  this  is  not  my  duty  as 
a  commissioner,  how  can  we  compel  him 
to  execute  it  7  Can  we  compel  Mr.  Gregg, 
the  officer  of  this  court?  Suppose  the 
commissioner  should  be  willing  to  act,  how 
is  he  to  work  it  ?  Can  he  force  parties  to 
come  before  him  ?  Can  he  force  them  to 
answer  if  they  refuse?] 

[Sir  J.  Cross. — It  is  quite  right  to  take 
time  to  confer.  It  is  admitted,  that  the 
Court  has  jurisdiction;  but  the  question 
is,  whether  we  think  it  expedient  to  exer- 
cise or  relinquish  it ;  and  another  question, 
whether  the  order,  if  made,  would  decide 
anything  upon  the  rights  of  property. 
This  Court  has  oflen  sent  cases  of  arrange- 
ment to  the  commissioner,  to  inquire 
whether  they  were  beneficial  or  not.  The 
whole  question  is,  whether  this  is  a  fit  case 
in  which  to  exercise  it ;  and,  if  so,  what 
need  can  there  be  for  inquiry  in  a  higher 
quarter  ?  The  assignees  being  officers  of 
the  Court,  have  a  proposal  made  to  them 
out  of  the  ordinary  course ;  and,  in  the 
exercise  of  their  judgment,  they  think  it  a 
fit  one  to  agree  to;  but,  as  they  are  officers 
of  the  Court  of  Review,  and  as  this  is  a 
peculiar  arrangement,  they  would  rather 
submit  it  to  the  Court  under  whose  controul 
the  law  has  placed  them ;  and  they  pray 
that  the  Court  will  approve  of  it,  or  refer 
it  to  the  commissioner  before  approval. 
Is  it  the  duty  of  the  Court  to  say,  "  go 
and  do  it  at  your  own  peril"  ?  That  very 
thing  would  give  ground  for  suspicion. 
Whether  there  is  any  power  to  compel  the 
commissioner  to  execute  this  duty,  I  do 
not  know  ;  all  that  he  has  to  do  is,  to  see 
that  there  is  no  collusion  or  clandestine 
proceeding — that  there  is  no  conflict  of 
evidence  before  him.  That  is  always  the 
case  in  grand  juries.  I  have  a  strong  feeling 
that  the  assignees  have,  as  officers  of  the 
Court,  when  any  peculiar  case  occurs,  a 
right  to  submit  the  question  to  the  Court, 
in  order  to  remove  from  themselves  any 
imputation  of  acting  fraudulently.  How- 
ever, I  do  not  wish  to  be  understood  as 
giving  any  opinion  till  the  Court  has  Uken 
the  subject  into  consideration.] 


Mr.  Swanston  called  the  attention  of  the 
Court  to  the  minutes  of  an  order  in  Ex 
parte  BoUand  in  re  Marsh,  Stracey^  ^  Co., 
and  submitted  that  the  same  sanction  of 
the  Court  might  be  given  to  the  assignees, 
to  accede  to  the  proposed  compromise  as 
had  been  given  in  that  case. 

The  Chief  Judge. — There  can  be  no 
question  in  this  case,  of  the  jurisdiction  of 
the  Court.  The  only  question  is,  as  to  tlie 
expediency  of  our  interfering.  We  are 
urged  to  sanction,  by  our  order,  a  certain 
compromise  which,  it  is  acknowledged, 
may  be  made  without  the  authority  of  this 
Court.  If  so,  then  what  is  this  order  re- 
quired for,  except  to  give  a  transaction 
the  appearance  of  having  been  ordered  by 
the  Court,  when,  in  fact,  the  order  was  not 
requisite  ?  The  cases  mentioned  by  Mr. 
Swanston,  with  the  exception  of  the  last, 
are  not  applicable — the  last  but  one.  Ex 
parte  WiUiams  re  WeinhoU  (2),  is  rather  an 
authority  against  it,  for  the  Court  refused 
to  do  anything  more  than  permit  the  order 
of  the  Lord  Chancellor  to  be  registered ; 
and  there  the  Chancellor  also  doubted  his 
jurisdiction.  As  regards  the  assignees, 
the  only  case  at  all  favourable  is  the  last, 
where,  certainly,  Lord  Eldon  appears  to 
have  done  that  which  is  asked  of  this 
Court(d).  Feeling,  therefore,  as  I  do,  every 

(2)  4  Dei.  &  Chit.  110. 

(S)  L.C.  EMoo.  \  fji  ri  marsh,  STRAOET,  &  0(X 
Deo.  24,  1824.  j  ex  parU  BOtXAND. 

Tbit  WAS  the  inigneet'  petition  to  oonfim  the 
commiaftioDeri'  certificate,  stating  the  effect  of  their 
former  petition  ;  ibit  they  had  reason  to  beliere  the 
bankrapt,  Mr.  Fauntleroy,  had  assigned  a  policy  on 
other  property  to  a  Mrs.  Disney,  or  to  tnistees  for 
ber  use,  without  any  adequate  conaideraiioa ;  that 
sereral  examinations  had  been  gone  into,  and  it 
was  agreed  between  the  parties,  for  the  purpose  of 
settling  aU  disputes,  to  pay  over  to  the  assignees 
2,500/.,  and  to  assign  to  them  the  poUoj  ;  uat  it 
would  be  greatly  to  tbe  benefit  of  the  tmnkrupt's 
estate  to  accept  such  proposal,  but  tho  assignees 
were  sd vised  that  tbey  ought  not  to  accede  thereto, 
without  tbe  sanction  of  the  Lord  Chancellor ; — ft 
therefore  went  on  to  pray,  that  bis  Lordship  woeld 
order  tbe  petitioners  to  accept  such  propoesl,  or 
order  a  reference  to  the  commissioners,  to  ascertain 
whether  such  a  proposal  would  be  beneficial  to  tlie 
bankrapt's  estate,  and  that  if  tbe  commisaioners  so 
certified,  then  that  tbe  peiMoners  might  accede  to 
tM  proposal  On  tbe  18th  of  December  1824,  tbe 
Lord  Chancellor  made  tbe  following  order: — *'  tliat 
it  be  referred  to  the  commissioners  to  inquire  snd 
certify  whether  it  would  be  beseficia]  to  the  bask* 
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respect  for  the  opinion  of  Lord  Eldon,  as 
well  as  a  wish  to  relieve  assignees  from 
any  risk  in  the  honest  discharge  of  their 
duties,  I  should  have  felt  inclined,  if  it 
could  have  been  shewn  that  such  a  practice 
had  been  established,  to  have  acceded  to 
Mr.  Swanston's  request.  I  will,  however, 
take  an  early  opportunity  of  consulting 
the  Lord  Chancellor. 

January  24,  1837. — The  Chief  Judge 
observed,  that  he  had  consulted  with  the 
Lord  Chancellor,  who  was  clearly  of  opinion 
that  the  reference  ought  to  go  to  the  com- 
missioner, that  he  might  report  on  the 
propriety  of  the  arrangement. 

Reference  ordered  accordingly. 


1887.     7  « 
J       21     \  £x  parte  hellings  re  young. 

Practice. — Petition  to  stay  Certificate, 

In  petitions  to  stay  the  certificate^  the 
Court  will  not  relax  the  general  order  re- 
quiring  affidavits  to  he  filed  at  the  time  the 
petition  is  presented, 

Semble — when  the  petitioner  seeks  also 

to  prove^  the  assignees  mtist  be  served, 

» 

In  this  case  a  petition  was  presented  by 
the  solicitor  of  the  petitioner,  without  sig- 
nature, that  the  petitioner  might  be  allowed 
to  go  in  and  prove  a  debt  of  927/.,  and 
that  the  allowance  of  the  bankrupt's  cer- 
tificate might  be  stayed.  The  omission  of 
the  signature  was  stated  to  have  occurred 
in  consequence  of  the  impassable  state  of 
the  road  between  London  and  Bath,  where 
the  petitioner  resided,  by  reason  of  the 
late  snow-storm.  Other  parts  of  the  affi- 
davit stated,  that  the  petitioner  had  en« 

rupt*8  estate  to  accede  to  aucb  proposal,  and  that  in 
caae  the  commiaaioners  ahouM  certify  that  it  would 
be  beneficial  to  the  estate,  then  that  the  asai^ees 
•bould  be  at  liberty,  and  t)iey  were  thereby  at  liberty 
to  accept  the  aame."  The  commistionera  certified 
tlist  it  would  be  beneficial  to  the  estate  of  the  bank- 
rupt to  accept  auch  compromise,  and,  on  the  S4th 
of  December  1894,  Lord  Eldon  made  the  order, 
confirming  the  commiaaioners'  certificate,  and  that 
the  pe^itionera  ihouid  be,  and  they  were  thereby  at 
liberty  to  accept  auch  proposal,  upon  the  terma  pro- 
poaed  by  the  said  Mrs.  Disney,  aa  atated  in  said 
report,  but  be  did  not  order  the  said  as$igne$i  **  to 
accede  to  the  said  proposal." 


tered  into  an  agreement  with  the  bankrupt, 
who  was  a  pawnbroker  at  Bath,  to  the 
following  effect:  "  That  the  petitioner  hath 
this  day  delivered  (to  the  bankrupt)  forty- 
six  shares  in  the  undertaking  caUed  The 
Great  Western  Railway,  upon  the  terms 
and  conditions  following,  that  is  to  say, 
(the  bankrupt)  has  this  day  paid  (the  pe« 
titioner)  the  sum  of  200/.,  and  also  given 
him  his  promissory  note  for  300/.,  payable 
on  demand,  on  condition  that  the  saiQ 
(bankrupt)  shall,  on  or  before  the  15  th  day 
of  April  next,  deliver  to  (the  said  peti- 
tioner) forty-six  shares  of  the  said  un- 
dertaking, and  that  he  (petitioner)  shall 
deliver  up  the  said  promissory  note,  and 
also  repay  the  sum  of  200/. ;"  that  repeated 
applications  had  been  made  to  the  bank- 
rupt for  the  return  of  the  shares,  but  with- 
out effect;  that  in  June  1836,  the  petitioner 
commenced  an  action  in  the  Common  Pleas* 
and  obtained  a  verdict  at  the  Bristol  As* 
sizes,  in  August,  for  1,272/.,  to  be  reduced 
to  the  sum  of  972/.  unless  the  petitioner 
delivered  up  the  promissory  note  for  300/. , 
which  the  petitioner  elected  not  to  do  ; 
that  on  the  31st  of  August  last,  a  fiat  in 
bankruptcy  issued ;  that  the  petitioning 
creditor  was  a  carpenter,  engaged  in  fitting 
up  the  bankrupt's  shop  at  the  time,  and 
the  solicitor  to  the  fiat  was  the  same  who 
defended  the  action ;  that  the  debts  proved 
did  not  exceed  900/. ;  that  the  bankrupt 
obtained  a  rule  iitft  to  reduce  the  amount 
of  the  damages  by  115/.;  that  the  damages 
were,  upon  argument,  reduced,  and  judg- 
ment signed  for  857/.,  and  the  costs  taxed 
at  70/. ;  that  the  bankrupt's  petition  had 
been  signed  by  four-fifths  of  the  bank- 
rupt's creditors,  and  also  by  the  commis- 
sioners, and  was  now  lying  for  confirmation^ 
but  which,  the  petitioner  contended,  would 
not  have  taken  place  had  he  been  in  a 
condition  to  have  proved. 

Mr,  Swanston  and  Mr,  James  Watson^ 
for  the  petitioner. 

Mr,  Twiss  and  Mr,  Bacon,  for  the  bank- 
rupt, urged  two  preliminary  objections: 
first,  that  the  petition  was  not  signed,  and 
that  the  affidavits  had  not  been  filed  at  the 
time  of  presenting  the  petition,  which  was 
required  by  the  general  order,  the  12th  of 
April  1796,  and  never  relaxed  in  cases 
where  it  was  sought  to  stay  a  bankrupt's 
certificate ;  secondly,  it  did  not  appear  that 
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the  petition  had  been  served  upon  the 
assignees,  who  were  the  parties  to  protect 
the  estate  against  an  improper  proof,  nei<* 
ther  had  they  applied  to  the  commis- 
sioners. 

The  Court,  without  overruling  the  ob«* 
jection,  called  upon  Mr.  Swanston  to  go 
into  the  merits  of  the  petition,  to  see  if 
there  was  any  reason  why  the  usual  prac« 
tice  ought  to  be  departed  from. 

Mr.  Snanston  stated,  that  in  conse- 
quence  of  the  impassable  state  of  the  roads, 
which  prevented  the  obtaining  of  the  sig- 
nature, he  had  advised  a  petition  to  be 
presented  for  leave  to  dispense  with  the 
signature;  but  the  information  given  at 
the  office  was,  that  such  a  petition  could 
be  presented  only  when  the  Court  was 
sitting. 

[^Per  Curiam — This  is  not  correct ;  we 
are  constantly  in  the  habit  of  hearing  peti« 
tions  when  the  Court  is  not  sitting,  and 
always  attend  to  any  appointment  that 
presses  in  our  private  room(l).] 

The  Chiep  Judge. — It  seems  right  that 
we  should  not  make  an  order  on  this  peti-» 
tion,  and  therefore  the  bankrupt's  certifi- 
cate will  be  allowed.  I'he  ground  upon 
which  the  petitioner  seeks  to  stay  the 
certificate  is,  that  he  had  at  the  time  of 
the  commission  a  proveable  debt,  which 
has  been  in  a  course  of  investigation  since 
the  certificate,  and  that  he  has  had  no  op** 
portunity  of  proving  his  debt  until  this 
time.  A  preliminsry  objection  has  been 
taken,  that  the  assignees,  who  were  to 
defend  the  estate,  have  not  been  served ; 
upon  that  ground  alone  there  is  good  rea- 
son for  not  staying  the  certificate,  because 
the  object  of  the  petitioner  is  to  shew  that 
he  had  a  proveable  debt  at  the  time  of 
issuing  the  commission  j  therefore,  unless 
Mr.  Swanston  had  shewn  that  the  practice 
had  been  not  to  serve  the  assignees  where 
the  foundation  of  the  right  to  stay  is  a 

(1)  It  tppeared,  on  inqairy,  that  the  solicitor *• 
clerk  bad  gone  to  the  wrong  office,  where  he  had 
been  misinformed.  It  may  be  well  to  state  here, 
for  the  information  of  the  public,  that  when  a  aolici- 
tor  has  a  ease  that  preases,  if  be  calls  on  either  Mr. 
Barber  or  Mr.  Viaard,  at  their  otfice  in  Quality 
Court,  he  will  find  every  facility  afforded  for  (he 
bearing  of  the  petition  by  their  Honours  the  Judges, 
of  wbom  a  sufficient  number  always  remain  in  town 
lor  that  purpose. 


right  to  prove,  the  aasigneee  intiat  be 
served,  and  the  proceedings  be  before  the 
Court,  in  order  that  we  may  be  enabled  to 
judge  of  the  merits  of  the  question.  The 
reason  is,  that  the  petitioner  ought  to  have 
gone  in  and  proved  his  debt;  he  bad  a 
verdict  before  the  fiat,  and  surely  hie  ver- 
dict ought  not  to  stand  in  the  way  of 
proving  his  debt ;  he  therefore  has  -c^sen 
to  lie  by  and  take  his  chance  against  the 
bankrupt  at  law,  or,  at  least,  to  get  his 
damages  and  costs  ascertained,  before  he 
attempted  to  go  before  the  eommissioner ; 
and  he  must  take  the  consequenees  of  his 
delay,  if,  in  the  meantime,  the  bankrupt's 
certificate  ha4  been  signed.  Therefore, 
upon  both  points,  the  delay,  and  the  ab- 
sence of  the  assignees,  this  petition  ought 
to  be  dismissed. 

Sia  John  Cboss  fully  concurred  with  the 
Chief  Judge,  and  was  gratified  to  find  that 
the  petition  was  disposed  of  on  its  merits, 
without  being  stopped  by  the  preliminary 
objection.  He  gave  no  opinion  upon  the 
question  of  serving  the  assignees,  as  he 
had  not  had  time  to  consult  with  his  learned 
colleagues. 

Sir  G.  Rose. — It  is  well  that  the  &cts  of 
this  case  have  been  heard,  because  it  would 
be  impossible  otherwise  to  understand  the 
prfliminary  objection.  It  is  a  general  order, 
that  all  petitions  presented  must  be  signed 
by  the  party,  and  served  on  all'the  parties 
interested;  and  though  this  order  is  <iften 
relsjced,  yet  I  am  correct  in  stating,  that 
it  is  a  rule  of  the  court,  that  in  the  ease  of 
a  petition '<ta -stay  a  bankrupt's  certificate, 
no  relaxation  is  permitted.  In  this  case, 
the  petition  is  not  signed,  and  likewise  the 
assignees,  who  are  to  a  considerable  extent 
affected,  are  not  served*  Directly  the 
bankrupt  was  in  possession  of  a  petition 
not  signed,  and  with  which  the  aasignees 
had  not  been  served,  he  might  have  applied 
to  this  Court  to  have  the  petition  taken 
off  the  file,  and  dismissed  with  costs.  The 
other  objection,  namely,  that  the  assignees 
had  not  been  served,  could  not  have  been 
disposed  of  in  that  way.  There  are  many 
cases  in  which  a  certificate  depends  upon 
a  proveable  debt,  where  the  assignees  need 
nut  be  served.  In  order  to  arrive  at  that, 
the  petition  must  be  heard.  The  question 
is,  would  the  debt,  if  admitted,  turn  the 
certilicate  ?     If  it   would  not,  the  bank* 
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nipt  gets  hif  certificate ;  if  otherwise,  it  is 
stayed.  Again,  where  the  bankrupt  does 
not  dispute  the  debt,  but  it  is  a  question 
of  time,  there  is  no  necessity  for  the  as* 
signees  to  be  here.  The  Comrt  looks 
whether  the  party  has  had  full  opportunity 
of  going  tn  before  the  commissioner :  if 
so,  the  petition  is  dismissed.  But  if  tlie 
petition  states  a  case  in  which  it  is  neces- 
sary to  cobtest  the  debt  as  well  as  the  op- 
portunity, we  must  have  the  assignees  here. 
The  whole  statement  of  the  petition  is  put 
upon  the  party  being  a  creditor,  entitled 
to  be  upon  the  proceedings;  and  the  prayer 
is,  that  he  may  be  admitted  actual  creditor* 
Viho  then  is  to  protect  the  estate  ?  For 
he  will  go  before  the  commissioner  as  a 
creditor  whose  right  is  disposed  of  by  the 
Court*  It  is  the  invariable  practice  of  the 
Court  to  have  the  assignees  here  when  the 
estate  is  effected  by  the  rights  of  a  creditor. 
The  petitioner  might  have  gone  on  and 
obtained  his  judgment,  and  taken  the  bank* 
rupt  in  execution,  unless  the  bankrupt  had 
been  fortunate  enough  to  have  obtained 
his  certificate.  It  would  not  be  right  then 
to  permit  him  to  pursue  the  bankrupt  at 
law  up  to  the  last  moment,  and  then  come 
in  and  ask  the  Court  to  admit  him  a  ere* 
ditor  for  the  purpose  of  staying  the  cer* 
tiflcate. 

Dismissed^  mih  costs* 


1837.     > 
Jan.  27,  £8.  > 


Ex  parU  BEUKDRBrr  re 


WaiGHT. 


Trading — Banking  Company — Super' 
sedeas. 

The  mere  purchase  of  shares  in  a  joint'' 

stock  bank,  for  the  purpose  of  suing  out  a 

fiat,  is  not  a  sufficient  trading  to  support  a 

Jua. 

Quaere — if  the  purchase  of  a  few  shares 
m  any  of  the  new  companies  be  a  sufficient 
tradkng-^-^T  Sir  G.  Hose). 

A  fiat  against  a  practising  barrister  of 
LincoMs  Inoj  mho  had  purchased  shares  in 
a  joint-stock  bank^  describing  him  as  a 
banker,  superseded  on  the  grounds  ofmisde^ 
scription  and  insufficient  evidence  of  trading* 

The  fiat  issued  on  the  29th  of  October 
1836,  on  the  petition  of  I'homas  Hart,  and 


the  baidcrupt  wa^  described  as  William 
Wright,  of  Harrow-on-the-Hill,  esquir^ 
and  banker.  It  was  directed  to  commis-* 
sioners  in  the  country,  and  he  was  there- 
upon declared  a  bankrupt.  The  present 
petitioner  was  a  creditor  of  the  bankrupt 
to  the  amount  of  1770/. ;  and  the  peti« 
tion  alleged,  that  the  bankrupt  was  never 
known  at  Harrow  or  elsewhere  as  a  bank-^ 
er,  but  was  a  practising  barrister  of  Lin- 
coln's Inn ;  that  the  misdescription  was 
for  the  purpose  of  misleading  creditors  $ 
that  the  fiat  was  directed  to  the  country 
for  the  same  purpose,  as  the  great  body 
of  creditors  resided  in  or  near  London ; 
that  the  procuring  of  a  country  fiat,  and 
the  misdescription,  were  arranged  and  con<* 
certed  between  the  bankrupt  and  the  pe- 
titioning creditor ;  that  the  bankrupt  never 
had  any  place  of  business  as  a  banker;  and 
that  the  trading  was  merely  colourable,  and 
entered  into  for  the  purpose  of  his  being 
made  a  bankrupt.  > 

The  petition  prayed  that  the  fiat  might 
be  annulled,  and  that  the  bsnkrupt  and 
petitioning  creditor  might  pay  the  costs  of 
this  application. 

There  was  a  supplemental  petition  pray* 
ing  the  same  relief  against  John  Masfen, 
who  had  been  chosen  to  and  accepted  the 
office  of  assignee  since  the  first  petition 
was  presented. 

The  petitioning  creditor's  debt  was  137/., 
secured  by  the  promissory  note  of  the 
bankrupt ;  and  it  appeared  by  a  letter* 
which  the  petitioning  creditor  received 
from  the  bankrupt,  dated  the  3rd  of  Oc-> 
tober  last,  that  the  bankrupt  was  in  em- 
barrassed circumstances,  and  beii^  desirr 
ous  of  effecting  an  arrangement  with  his 
creditors,  proposed  to  assign  all  his  present 
property  to  trustees,  and  covenant  with 
the  trustees  to  pay  two- thirds  of  his  future 
professional  gains,  till  all  his  debts  were 
liquidated.  In  this  letter,  in  enumerating 
the  particulars  of  his  property,  he  stated 
himself  as  the  holder  of  ten  shares  in  the 
Shropshire  Banking  Company.  The  deed 
of  arrangement  was  afterwards  prepared 
and  executed  by  the  bankrupt,  but  aban- 
doned in  consequence  of  the  petitioner 
refusing  to  execute  the  same.  The  peti- 
tioning creditor,  believing  that  the  bank- 
rupt, as  the  holder  of  shares  in  a  banking 
company,  had  rendered  himself  liable  to 


so 


COURT  OF  BANKRUPTCY :  1837; 


tbe  bankrupt  laws,  sued  out  a  fiat  against 
him.  It  was  stated,  in  the  affidavit  of  one 
Glover,  that  the  bankrupt  had  been  pos- 
sessed  of  these  shares  from  the  29th  of 
December  last  up  to  the  time  of  the  fiat ; 
and  it  appeared,  by  the  balance  sheet,  that 
70/.  had  been  paid  on  them. 

Mr,  Swansion  and  Mr,  J,  Ruisell,  for 
the  petition. — There  are  three  grounds  for 
annulling  this  fiat ;  first,  for  misdescription, 
the  bankrupt  never  being  known  as  a 
banker,  but  well  known  as  a  barrister  of 
Lincoln's  Inn  ;  secondly,  on  the  ground  of 
there  being  no  trading ;  and,  thirdly,  that 
if  there  was  a  trading,  it  was  colourable 
merely,  and  for  the  purpose  of  issuing  the 
fiat. 

[Per  Curiam. — ^The  onus  seems  to  be 
on  the  other  side  to  prove  the  trading.] 

Mr,  Bethel  and  Mr,  Bacon,  for  the  pe- 
titioning creditor. — ^The  question  is,  whe* 
ther  the  bankrupt  comes  under  the  parti- 
cular designation  of  the  act  of  parliament 
as  a  banker.  If  so,  the  intent  with  which 
he  assumed  it  is  immaterial,  when  a  band 
fide  creditor  issues  a  fiat  for  the  proper  pur- 
pose of  distributing  the  property  among 
the  creditors. 

[Sir  G.  Rose. — Are  you  right  in  so 
puttmg  it?  The  principle  would  be  the 
intent  with  which  the  bankrupt  became  a 
banker  :  if  it  were  a  good  intent,  he  might 
be  made  a  bankrupt;  but  if  the  shares 
were  purchased  with  any  other  intent,  then 
I  apprehend  that  that  circumstance  is  not 
confined  to  Wright's  liability,  but  goes  to 
the  commission  altogether.  The  question 
is,  did  he  do  it  with  intent  to  obtam  a  liv- 
ing, or  with  reference  to  his  insolvency  ?] 

The  shares  were  acquired  before  the 
bankrupt  executed  the  deed  of  assignment; 
and  as  there  is  no  evidence  of  a  contem* 
plation  of  bankruptcy  when  he  purchased 
them,  that  ought  not  to  be  presumed. 

[The  Chief  Judge. — There  is  hardly 
any  evidence  that  the  bankrupt  possessed 
the  shares  at  all.] 

The  fiat  is  founded  upon  proceedings 
having  all  the  legal  requisites;  it  is  as- 
sumed only  that  the  bankrupt  created  one 
of  those  requisites.  Those  requisites  are 
unim peached,  and  therefore  entitle  the  pe- 
titioning creditor  to  the  legal  consequencesi 
namely,  a  fiat.  If  all  the  creditors  but  one 
agree,  will  the  Court  supersede  when  the 


object  is  the  fair  distribution  of  the  pro* 
perty  ?  If  the  bankrupt  alone  had  opened 
a  bank  at  some  obscure  place,  it  would 
have  been  the  common  case;  and  it  cannot 
make  any  distinction  that  he  has  associated 
himself  with  persons  carrying  on  an  eata- 
blished  business,  and  has  participated  as  a 
partner. 

\Fer  Curiam, — The  question  of  trading 
is  assumed  by  you,  and  that  is  the  whole 
question.] 

The  trading  was  not  colourable,  for  he 
subjected  himself  to  all  the  loaaesy  aa  well 
as  profits ;  the  trading  was  carried  oo  in- 
dependent of  his  act  or  will,  and  therefore 
the  animxa  is  no  element  of  consideration 
with  the  Court.  Whether  he  intended  to 
get  his  living  by  it,  is  no  necessary  part  of 
the  description  by  which  he  was  made  a 
bankrupt.  If  he  had  had  only  one  sharey 
in  respect  of  his  proprietorship  of  that 
share  he  would  be  amenaUe  to  the  bank- 
rupt laws.  If  the  bankrupt's  trading  was 
colourable,  so  was  the  banking  company's, 
for  there  is  no  case  where  one  only  of  many 
partners  can  be  said  to  carry  on  a  colour- 
able trading.  As  to  the  misdescriptioo, 
nobody  was  misled  by  it;  not  even  the 
present  petitioner.  In  case  of  a  petition  to 
stay  a  certificate  on  the  plea  of  misde- 
scription, all  the  Court  will  do  is  to  stay 
till  another  and  correct  advertisement  is 
put  into  the  Gazette — Ex  parte  Malkin(\); 
and  the  justice  of  this  case  will  be  better 
answered  by  directing  such  advertisement, 
than  by  annulling  the  fiat.  In  Ex  parte 
Mills  re  Coleman  (2),  the  Court,  in  giving 
judgment,  said,  *'  The  cases,  where  com- 
missions have  been  superseded  on  the 
ground  of  misdescription,  were  either  where 
the  error  was  so  gross  as  to  mislead  credi- 
tors, OTf  where  not  so  gross,  yet  the  peti- 
tioner undertook  to  issue  a  new  fiat;  or 
where  two  commissions  existed,  the  Court 
supported  that  which  contained  the  most 
accurate  description."  The  petitioner  was 
not  deceived  in  that  case,  and  the  super- 
sedeas was  refused. 

Mr.  Twiss  and  Mr,  O,  Anderdon^  for 
the  assignee. — If  the  insufficiency  of  the 
evidence  of  the  bankrupt's  possession  of 
the  shares  is  the  only  difficulty,  the  peti- 
tion might  stand  over  to  supply  that,  for 

(1)  Cooke's  B.  L.,  Root's  ed.  451. 
(t)  1  MoDt«&  Ayr.Sl. 
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the  assignee  came  here  to  meet  a  case  of 
misdescription  only. 

[Sia  G.  Ross. — If  the  question  of  trad- 
ing were  not  essential,  the  misdescription 
would  be  immaterial.] 

The  possession  of  the  shares  would  be  a 
sufficient  trading.  The  party  making  an 
application  to  supersede  must  do  some- 
thing more  than  throw  a  doubt  upon  the 
trading;  because  a  commission  is  a  matter 
of  right,  but  a  supersedeas  is  in  the  discre- 
tion of  the  Court.  A  commission  is  not 
necessarily  supersedeable,  though  invali- 
dated by  the  judgment  of  a  court  of  law—* 
Exparte Munk re Munk{S).  The  6  Geo.  4. 
c.  16.  s.  2.  does  not  require  that  a  banker, 
to  become  amenable  to  the  bankrupt  laws, 
should  have  the  intent  of  getting  his  living 
thereby,  but  merely  that  he  should  be  a 
banker.  Suppose  the  Shropshire  Bank- 
ing Company  had  stopped  payment,  this 
bankrupt  would  have  been  liable  to  the 
whole  amount  of  his  property.  It  cannot 
be  objected,  that  the  law  is  adverse  to  a 
man  taking  steps  to  make  himself  a  bank- 
rupt, for  it  has  itself  provided  one  act, 
namely,  the  Bling  of  a  declaration  of  insol- 
vency. But  there  is  no  evidence  that  these 
shares  were  purchased  with  that  intention. 
In  Ex  parte  Tanner  (4),  there  was  a  sham 
trading  as  well  as  a  misdescription ;  here 
the  trading  is  good.  In  all  cases  the  misde- 
scription must  be  very  gross — Ex  parte 
Carrington  (5),  Ex  parte  Horsley  (6).  In 
Ex  parte  Gibson  (7)  the  Court  merely  di- 
rected fresh  advertisements. 

[Per  Curiam. — The  certificate  is  always 
favoured  when  the  proceedings  are  hmd 
fide.-] 

Is  length  of  time  then  the  essence  of 
the  trading  ?  That  is  a  difficult  point  for 
the  Court  to  decide.  But  it  is  said,  that 
the  petitioner  is  damnified  by  the  bank- 
ruptcy ;  he  certainly  is  not  more  so  than 
if  the  bankrupt  had  confessed  a  judgment 
to  any  of  his  creditors.  Neither  can  Hart 
be  affected  by  the  intent  of  the  bankrupt. 
Baxter  v.  Priehard{S)  is  a  case  in  illus- 
tration of  this.     It  was  a  sale  to  a  bond 


(3)  Mont,  k  Ayr.  61S. 

(4)  1  Moot.  &  H.  591. 

(5)  1  Atk.  f 06. 

(6)  f  Mad.  11. 

(7)  6  Vet.  5. 

(8)  5  N«r.  &  Bl  038. 


Jlde  purchaser  of  a  trader's  whole  stock  in 
trade,  with  an  intention  on,  the  part  of  the 
trader  to  abscond  with  the  money ;  and  in 
an  action  against  the  purchaser  by  the  as- 
signees they  were  nonsuited  ;  and  the 
ground  was,  that  the  purchaser  was  not 
implicated  in  the  fraud  of  the  bankrupt. 
So  neither  was  Hart  acquainted  with  the 
bankrupt's  presumed  intention.  In  Ex 
parte  Wilkt  re  Jarrant  (9),  the  trifling 
amount  of  the  trading  was  not  the  ground 
of  the  decision  of  the  Court. 

[The  Chief  Judge. — That  case  did  not 
depend  upon  the  number  of  acts,  but  upon 
the  intention.] 

So  here,  there  is  required  no  iteration  of 
the  act,  but  merely  that  he  should  be  a 
banker,  and  then  follow  all  the  liabilities 
consequent  upon  it.  But  it  is  said,  that 
the  traiding  was  *'  occasional."  That  phrase 
is  quite  new  in  the  bankrupt  laws,  and 
there  is  no  case  in  the  books  approaching 
to  thift.  Now,  take  the  case  of  an  occa- 
sional voter,  there  is  no  objection  to  the 
creating  of  such,  if  the  right  is  perfect. 
The  Court  will  not  supersede  a  fiat,  except 
it  is  sued  out  for  a  purpose  foreign  to  the 
bankrupt  laws,  for  it  is  a  legal  right  of 
execution ;  and  it  is  certain,  that  if  the 
bank  had  failed,  all  the  customers  of  the 
bank  might  have  taken  out  a  fiat  against 
Wright ;  and,  if  so,  what  is  there  to  con- 
fine it  to  a  particular  class  of  creditors? 
The  Court,  therefore,  can  draw  no  such 
line  in  this  case. 

» 

The  Chief  Judge  .—I  take  it  for  granted 
that  the  great  body  of  creditors  are  willing 
to  abide  by  the  distribution  under  the  fiat, 
and  it  is  plain  that  the  subject  of  this  fiat 
is  anxious  to  have  it  supported.  If  we 
could  do  it  consistently  with  our  duty,  we 
should  be  most  anxious  not  to  allow  the 
objections  which  have  been  raised,  to  in- 
duce the  Court  to  supersede.  It  is  said, 
that  supersedeas  is  matter  of  discretion:  in 
many  cases  it  is  ;  but  discretion  to  be  ex- 
ercised upon  legal  principles,  and  not  upon 
mere  feeling.  It  is  not  a  matter  of  dis- 
cretion, whether  the  Court  shall  remove  a 
fiat  out  of  the  way  of  a  creditor  when  he 
can  make  out  its  invalidity,  and  also  that 
it  stands  in  the  way  of  the  exercise  of  his 

(9)  5  Law  J.  R«t».  (N.S.)  Bsnkr.  39. 
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legal  rights.  The  creditor  then  it  right  in 
coming  here  ;  and  it  is  our  duty  to  super- 
sede. I'he  subject  of  the  fiat  is  a  barris- 
ter-at-law,  and  the  fiat  described  him  as  of 
Harrow,  esquire  and  banker.  It  was  taken 
out  by  a  person  not  a  customer  of  the 
banking  company,  but  by  one  who  knew 
the  bankrupt  as  a  barrister,  and  might  have 
described  him  more  fitly.  No  fraud  may 
have  been  intended  by  Hart  in  this  de- 
scription; no  desire  of  deceiving  creditors ; 
but  its  object  clearly  was  to  prevent  its 
being  exposed  to  the  world  who  the  subject 
of  the  fiat  really  was.  I  must  conclude, 
therefore,  that  it  was  a  friendly  fiat,  for 
the  purpose  of  discharging  the  bankrupt 
from  his  liabilities,  and  also  for  the  pur- 
pose of  the  equal  distribution  of  his  effects. 
If  this  misdescription  were  all,  the  Court 
would  not  have  superseded,  as  this  is  an 
application  by  a  creditor  not  seeking  to 
sue  out  another  fiat,  but  to  defeat  the  pre- 
sent commission  for  the  purpose  of  advanc- 
ing his  own  interests ;  but  the  ground  on 
which  the  petition  rests  is,  that  the  misde- 
scription is  in  keeping  with  and  part  of 
the  main  objection  urged  against  the  fiat, 
namely,  that  Wright  was  no  banker ;  for 
that  the  shares  were  not  purchased  with 
the  hand  fide  view  of  carrying  on  the  busi- 
ness of  a  banker,  but  either  for  the  purpose 
ef  having  a  commission  in  case  of  the  ar- 
rangement failing,  or  for  some  other  tem- 
porary purpose.  There  is  no  evidence  of 
the  facts  of  the  purchase  .or  of  the  time. 
The  only  date  given  is  that  in  Glover's 
affidavit,  that  he  knew  that  the  bankrupt 
was  a  partner  in  the  banking  company 
from  the  29th  of  September  previous  to 
the  date  of  the  fiat.  That  29th  of  Sep- 
tember was  the  very  day  on  which  his 
arrangement  for  an  assignment  of  all  his 
property  was  partly  completed,  by  the 
deed  being  drawn  out  and  tendered.  Could 
the  shares  be  purchased  for  the  purpose 
of  carrying  on  the  business?  It  is  obvious, 
that  it  was  either  for  the  purpose  suggested, 
of  a  commission,  or  for  the  temporary  pur- 
pose of  transferring  them.  It  is  said,  tliat 
his  intention  is  of  no  importance ;  for,  if 
he  had  these  shares,  inasmuch  as  they  are 
the  shares  of  a  banking  company — and  the 
act  mentions  bankers — that  therefore  he 
must  be  a  trader.  A  single  act  of  trading, 
without  the  intention  of  Allowing  it  up,  is 


insufficient.  There  was  a  case  in  this 
court,  where  it  was  urged,  that  the  mere 
fact  of  a  person  having  built  certain  houses 
would  not  make  him  a  builder;  and  the 
Court  took  the  argument  in  that  way,  but 
deeided  in  favour  of  the  consmitsion,  be- 
cause it  was  obvious  that. the  building  waa 
not  with  the  intent  to  stop  there,  but  to 
carry  on  a  specific  trade — Ex  parte  Net" 
rffncks {10)»  Another  case,  where  a  soli- 
citor took  a  book-shop  in  the  city*,  to  con- 
stitute himself  a  trader — Ex  parte  Bryant 
(11);  another,  where  a  custom-house  officer 
also  took  a  shop;  another,  where  a  per- 
son sold  his  own  compositions,  songs,  &c« 
— Ex  parte  Hart  (12);  and  the  objection 
was  the  want  of  a  bond  fide  intent.  But  it 
has  been  argued  in  this  case,  that  the  bank- 
rupt, by  the  fact  of  purchasing  the  shares 
and  signing  the  partnership  deed  (of  which 
there  is  no  evidence),  must  be  a  trader 
liable  to  the  creditors  of  the  banking  com- 
pany. So  it  is  in  every  case  of  a  colour* 
able  partner,  but  that  arises  not  by  virtoe 
of  the  contract,  but  by  his  having  lent  hb 
name.  It  is  a  simple  question  of  intent  to 
carry  on  business  ;  and,  as  there  is  no  evi- 
dence of  such  intent,  the  petitioning  cre- 
ditor must  be  bound  thereby;  and  he  can- 
not complain  if  he  has  sued  out  a  com- 
mission on  a  mere  statement  in  a  letter. 
The  commission  was  evidently  sued  out 
with  intent  to  protect  the  bankrapt,  and 
ihe  misdescription  was  to  conceal  the  iden- 
tity of  the  person  against  whom  the  com- 
mission issued.  In  the  case  of  the  custom- 
house clerk,  there  was  no  intention  to  de- 
fraud his  creditors,  as  he  wrote  letters  to 
each  of  them.  On  the  two  grounds,  there- 
fore, the  misdescription  and  the  insufficient 
evidence  of  the  trading,  the  fiat  must  be 
annulled. 

Sir  Joun  Cross. — I  cannot  help  feeling 
deeply  for  the  distresses  of  the  learned 
gentleman ;  at  the  same  time  I  have  a  duty 
to  discharge  towards  him,  and  the  public,' 
and  creditors  to  a  large  amount.  I  agree 
with  Mr.  Anderdon,  that  this  is  a  new 
case,  a  question  primee  impresskmU ;  and  it 
is  nothing  more  or  less  than  that  any  debtor 
owing  a  sufficient  debt,  may  entitle  himself 

(10)  2  Mont.  &  Ayr.  384;  s.  e.  4  Law  J.  lUp. 
(n.8.)  Bankr.  73. 
(U)  1  Ves.&B€a.  en. 
(IS)  TIiMe  osMs  ars  not  rspoctsd. 
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to  the  benefit  of  the  banl:riipt  laws,  by 
purchasing  even  one  share  in  these  new- 
fashioned  banks.  If  the  learned  (gentle- 
man could  have  pLiced  himself  in  thut  po- 
sition, he  had  a  right  to  do  so ;  but  I  cannot 
hefp  thinking  his  necessities  have  warped 
his  better  judgment.  The  only  question 
is  the  trading,  and  that  has  all  along  been 
confined  to  persons  engaged  bond  fide  in 
commerce.  What  are  the  facts  ?  In  Au- 
gust last  he  was  in  diflicuities:  in  Septem- 
ber he  hears,  of  a  banking  company  in  a 
course  of  formation,  and  it  occurs  to  him 
that  by  the  purchase  of  shares  in  that  estab- 
lishment he  would  become  a  trader.  It  is 
said,  that  he  purchased  shares;  from  whom 
or  with  what  is  not  mentioned,  nor  whether 
the  price  was  10/.  or  ten  farthings.  It 
often  happens  that  the  rules  of  evidence 
are  entirely  overlooked  in  this  court ;  and 
when  a  case  is  ripe  for  decision,  we  are 
told  that  a  party  will  undertake  to  produce 
better  proof  on  some  future  day  ;  but  we 
are  here  to  try  the  question  of  fact  upon 
the  evidence  before  us.  For  my  part,  I 
doubt  the  actual  existence  of  the  company.. 
The  alleged  purchase  of  the  shares  was 
about  the  end  of  September;  and  on  the 
1 5th  of  October  a  voluntary  act  of  bank- 
ruptcy was  committed  by  signing  the  deed 
of  arrangement,  and  by  denying  himself  to 
a  creditor ;  then  followed  the  fiat,  which  I 
am  surprised  should  be  worked  anywhere 
else  than  in  the  Court  of  Bankruptcy.  It 
was  denied  that  the  fiat  was  concerted  be- 
tween the  petitioning  creditor  and  the 
debtor,  but  it  was  not  denied  that  there 
was  concert  between  the  solicitor  to  the  fiat 
and  the  debtor.  Admitting  the  principle 
of  counsel  to  be  correct,  still  there  is  no  evi- 
dence of  the  establishment  of  such  a  bank, 
OT  that  they  carried  on  business,  or  that 
the  bankrupt  became  a  member  ;  for  the 
affidavits  go  upon  conclusion,  and  not  upon 
specific  facts.  The  shares  are  not  pro- 
duced, nor  the  deed  of  partnership.  Those 
who  affirm  the  trading  are  bound  to  prove 
it ;  and  as  they  have  failed  in  this,  the  fiat 
must  be  annulled. 

SirG.  Rose. — It  is  impossible  to  exclude 
from  our  feelings,  the  regret  which  we  all 
fbel  for  this  gentleman,  and  I  am  happy  to 
say  that  nothing  appears  upon  the  proceed- 
ings to  diminish  that  concern.  Brundrett 
is  a  creditor  to  a*  considerable  aittounti  who 
New  Series,  VI.— Bankr. 


advanced  his  money  upon  the  understand- 
ing, that  his  debtor  was  not  amenable  to 
the  bankrupt  laws.  He  had  a  duty  to  exer- 
cise, and  there  is  nothing  which  authorizes 
me  to  say  that  he  has  not  done  it  properlyi 
It  has  been  put  on  the  other  side,  that  th^ 
motive  df  the  creditors  is  laudable,  inas- 
much as  it  was  to  extricate  an  honest  and  an 
honourable  man  from  his  difficulties,  and  as 
far  as  the  wishes  of  the  Court  are  concern-' 
ed,  we  are  desirous  to  give  effect  to  it.  On 
the  hearing  of  this  petition,  Mr.  "Wright 
has  acted  in  a  manner  most  creditable  to 
him,  for  it  was  competent  to  him  to  have 
come  in  in  support  of  the  commission.  He 
has  not  done  so,  but  has  left  it  to  the  Court, 
perfectly  satisfied  of  a  fair  result.  The 
mode  in  which  his  case  has  been  conducted 
does  credit  to  the  talent,  and  heart,  and 
head  of  his  counsel.  There  are  two  points, 
first,  the  misdescription  ;  and  that,  in  this 
case,  becomes  so  essential,  that  the  Courts 
will  not  dispose  of  it,  without  reference  to 
the  whole  question  of  trading.  Assuming 
that  Mr.  Wright  is  to  be  taken  asabanker, 
was  that  description  a  matter  of  mistake 
with  the  petitioning  creditor,  or  of  deliber- 
ation? If  the  latter,  there  is  an  end  to  the 
argument  grounded  upon  the  fact  of  a 
commission  being  a  creditor's  legal  right ; 
and  further,  mefition  should  have  been 
made  of  the  bank  in  which  the  bankrupt 
was  a  partner,  for  qvery  one  of  the  credi- 
tors of  that  bank  had  a  right  to  come  in 
under  the  commission.  Again,  the  bank-' 
rupt  was  described  in  the  fiat,  asof  Harrow- 
on-the-Hill,  and  the  fiat  taken  down  to  be 
worked  in  Staffordshire.  This  was  clearly 
a  fraud  upon  the  Court,  which  would  not 
act  rightly,  if  it  did  not  vindicate  the  cor- 
rectness of  its  practice,  by  superseding  on 
Uiis  ground  alone ;  but  then  it  would,  still 
be  open  to  any  other  creditor  to  sue  out  a. 
commission.  But  the  Court  is  bound  to 
consider  how  far  the  case  is  sustained  by 
the  trading.  It  has  been  argued,  that  if 
Mr.  Wright  was  a  partner  in  a  bond  fide 
banking  concern,  that  it  was  impossible  to 
say  he  was  no  trader.  I  by  no  means  ac- 
cede to  that  proposition.  It  would  be  a' 
monstrous  mischief,  if  a  partnership  so  * 
constituted  were  attended  with  such  legal 
consequences ;  if  the  mere  purchase  of  a 
few  shares  would  authorize  the  conclusion 
that  th^  party  was  a  trader ;  and  it  v^ould 
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require  the  greatest  caution  in  taking  out 
a  commission  upon  such  a  trading ;  and  I 
feel  it  would  be  impossible  to  sustain  such 
a  fiat.  It  has  been  argued,  that  if  the  peti- 
tioning creditor  finds  his  debtor  in  the 
character  of  a  trader,  the  intention  with 
which  he  assumed  it  is  a  matter  of  indif- 
ference, because  a  commission  is  ex  debito, 
I  entirely  dissent.  If  Mr.  Wright  had 
challenged  the  proceedings,  or  brought  an 
action  of  trespass  to  recover  his  property, 
it  would  have  been  quite  competent  to  th6 
petitioning  creditor  to  say  that  his  intention 
was  nothing  to  him,  and  that  he  would 
take  him  in  the  character  with  which  he 
had  invested  himself,  and  then  it  would 
have  been  in  the  nature  of  an  estoppel ;  but 
Brundrett  has  a  right  to  say  that  his  legal 
remedy  shall  not  be  interfered  with  by  a 
particular  statute,  unless  the  title  of  the 
assignees  is  better  than  his, — ^and  their  title 
must  be  a  statutory  title  founded  upon  sta- 
tutory requisites.  And  I  must  ask  myself 
the  question,  if  Mr.  Wright,  in  that  state 
of  his  circumstances,  took  those  shares 
with  the  intent  to  become  the  depositee  of 
other  men's  property  ?  It  is  due  to  his 
honesty  to  say,  that  it  was  for  the  purpose 
merely  of  working  out  his  own  relief.  We 
are  bound  then  by  the  conduct  of  Mr. 
Wright,  as  evidenced  by  the  deed  of  assign- 
ment, that  the  shares  were  takent  not  with 
a  view  to  profit,  but  for  the  purpose  of  an 
equal  distribution  of  his  property  under  a 
fiat. 

ftat  annulled^  with  costs. 


1837. 
Jan. 
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Ex  parte  fussell  re  bush. 


Apprentice — Articled  Clerk — 6  Geo.  4. 
c.  16.  s.  49,  Construction  of. 

An  articled  clerk  falls  within  the  meaning 
of  the  term  "  apprentice^**  as  used  in  6  Geo.  4. 
c.  16.  s.  49.— (Dissentiente  Erskine,  C.J.) 

Bush,  in  partnership  with  another,  car- 
ried on  the  business  of  an  attorney  and  a 
money-scrivener,  under  which  last  denomi- 
nation he  was  made  a  bankrupt.  Fussell, 
the  petitioner,  was  his  articled  clerk  at  the 
time  of  his  bankruptcy,  and  the  petition 
prayed  that  his  indentures  might  be  dis- 


charged under  the  49th  section  of  6  Geo.  4. 
c.  1 6,  and  that  part  of  the  fee  might  be  re- 
turned. He  had  been  before  the  commis- 
sioner, who  had  dismissed  his  application. 

Mr.  Swanston  and  Mr.  Baeon^  for  the 
petitioner. — The  question  is,  whether  the 
petitioner  comes  within  the  49th  section  of 
the  Bankrupt  Act.  The  policy  of  this 
provision  was  to  provide  a  remedy  for  per- 
sons who  were  put  out  to  learn  a  trade, 
but  whose  employers  had  become  bankrupt, 
to  extricate  them  from  their  situation.  In 
common  parlance,  an  attorney's  clerk  is 
not  an  apprentice,  but  he  is  within  the 
policy  of  the  act,  which  must  extend  to 
cases  where  the  employer  becomes  bank- 
rupt, and  where  there  is  a  servant  articled 
to  receive  instructions ;  and  it  is  not  neces- 
sary that  the  occupation  which  the  appren- 
tice is  to  learn,  should  be  that  by  which 
the  employer  becomes  bankrupt,  because 
the  mischief  is  equally  great;  for  though 
the  business  of  an  attorney  does  not  end, 
yet  the  means  of  profitably  employing  the 
clerk,  does. 

[The  Chief  Judge. — It  would  follow, 
if  .your  principle  is  right,  that  though  the 
employer  were  willing  to  instruct,  and  the 
clerk  to  be  instructed,  the  clerk  could  not 
claim  his  indentures.  Is  a  man,  i>y  be- 
coming bankrupt  as  a  money-scrivener, 
incapacitated  from  carrying  on  business  as 
an  attorney  ?] 

The  question  is  not,  whether  he  may  do 
it  so  as  to  get  his  daily  living,  but  whether 
profitably  to  his  clerk.  It  is  a  merciful 
provision  to  release  a  clerk  from  such  an 
employer ;  and  the  question  is,  whether  the 
word  "  apprentice/'  as  used  in  this  dause, 
can  be  applied  to  a  clerk. 

[Sir  Gr.  Rose. — Do  you  not  always  dis- 
tinguish between  an  apprentice  and  an  arti- 
cled clerk  ?  In  the  former  clause,  there  is  a 
distinction  between  servant  and  clerk,  and, 
considering  the  consequences,  we  should 
not  strain  such  an  interpretation.] 

There  is  no  incompatibility  between  the 
two  clauses,  for  the  words,  "  servant"  and 
"  clerk,"  would  not  comprise  every  case,  as 
was  shewn  in  a  case  decided  in  this  court 
— Ex  parte  GrelUer  ( 1 ).  The  terms  of  the 
act  are  sufficient.  The  reference  made  to 
the  indenture  does  not  form  aa  essential 

(1)  1  Moat  t64. 


COURT  OF  BANKRUPTCY:  1837. 


S5 


part  of  the  clause ;  for  in  Ex  parte 
Haynes  (2),  there  were  no  indentures  exe- 
cuted, and  yet  the  apprentice  was  held 
entitled  to  a  return  of  part  of  the  fee. 

[The  Chief  Judge. — Most  probably, 
the  law  would  have  employed  the  word 
"  articled  clerk,"  as  the  Courts  previous  to 
this  act  were  in  the  habit  of  releasing  arti- 
cled clerks  where  the  master  had  become 
bankrupt  and  absconded — 1  Chit.  Rep,  558, 
n. ;  2  Chit.  62 ;  Tidd.  Prac.  68,  9th  edit.] 

Those  cases  probably  were  not  contem- 
plated by  the  legislature,  as  they  did  not 
arise  in  bankruptcy.  Ex  parte  Gough  (8) 
disposes  of  the  question  of  service,  for  there 
the  clerk  had  six  months  salary  repaid  him, 
though  he  had  only  served  two  months  in 
the  business  in  which  his  employer  was 
made  a  bankrupt.  The  terms  of  the  inden- 
ture of  an  articled  clerk  are  identical  with 
ordinary  indentures,  and  include  in  them 
the  business  of  a  scrivener.  The  benefit 
has  been  put  an  end  to  as  much  as  if  the 
master  had  died ;  and  the  event,  therefore, 
contemplated  by  the  articles,  has  arisen ; 
and  this  is  not  the  first  time  tliat  the  Court 
has  interpreted  the  act  according  to  the 
equity  of  the  case. 

[The  Chief  Judge. — The  effect  of  our 
decision  must  go  upon  the  ground,  that  all 
clerks  must  be  discharged  from  their  arti- 
cles, and  cannot  insist  upon  a  solicitor 
proceeding  with  his  instruction  ;  and  in  an 
action  by  the  clerk  for  not  giving  him  in- 
struction, the  solicitor  might  say  the  articles 
were  discharged.] 

Mr,  Bethel,  in  opposition. — The  mis- 
chievous consequences  would  be  great,  if 
because  this  individual  may  desire  his  dis- 
charge, this  Court  should  pronounce  the 
absolute  dissolution  of  a  contract.  Such 
interference  is  unnecessary,  as  the  King's 
Bench  is  the  proper  court  to  Bppiy  to. 
The  policy  of  the  act  was  to  apply  itself  to 
those  relations  constituted  by  a  trader  pro- 
perly so  called,  and  there  are  provisions  in 
the  law  for  apprentices,  which  cannot  ap- 
ply to  articled  clerks :  neither,  in  the  lan- 
guage of  the  statutes  which  relate  to  such 
clerks,  is  the  word  "  apprentice"  ever  men- 
tioned. There  is  a  proper  and  distinct 
designation  of  each  class,  and  the  word 

(f )  2  Glyn  &  Jam.  122. 
(3;  3  Dea.  &  Ch.  189. 


'*  bound"  is  used  with  respect  to  an  ap- 
prentice, but  is  inapplicable  to  a  clerk. 
It  is  said  on  the  other  side,  that  there 
have  been  apprentices  where  there  is  no 
binding ;  but  they  were  bound  by  an 
agreement  to  be  executed.  The  49th  sec- 
tion also  mentions  the  "residence"  with 
the  bankrupt,  which  term  belongs  strictly 
to  a  trade  apprentice,  and  not  to  an  articled 
clerk.  If  the  statute  applies,  it  will  be  a 
great  grievance,  as  the  time  of  service  can- 
not be  allowed. 

Mr.  Swanstan  replied. 

[The  Chief  Judge. — If  the  only  ques- 
tion in  this  case  had  been  the  allotment  of 
some  remuneration  to  the  clerk  for  his  loss, 
as  under  the  48th  clause,  I  should  have 
been  induced  to  have  put  the  widest  con- 
struction upon  it ;  but  we  cannot  in  this 
case  direct  a  portion  of  the  fee  to  be  re- 
turned, without  declaring  also  that  the  in- 
dentures are  to  be  discharged.  It,  therefore, 
becomes  a  serious  question,  and  worthy  to 
be  considered,  for  though  it  may  be  for  the 
interest  of  the  present  petitioner,  itmay  be 
prejudicial  in  nine  cases  out  of  ten,  where 
there  happens  to  be  little  or  no  estate.] 

Cur,  adv,  vuU* 

Sir  G.  Rose. — The  question  raised  upon 
the  hearing  of  this  petition  was,  whether, 
upon  the  bankruptcy  of  a  solicitor,  as  a 
money-scrivener,  his  articled  clerk  should 
receive  from  the  assignees  any,  and  what, 
proportion  of  the  premium ;  and  whether 
bankruptcy  operated  as  a  complete  dis- 
charge of  the  indentures.  The  only  term 
in  the  clause  is  "  apprentice ;"  and  it  has 
been  urged,  that  articled  clerks  cannot 
be  included  in  that  definition.  There  is 
nothing,  it  strikes  me,  to  prevent  articled 
clerks  coming  under  that  description ;  this 
view  being  aided  by  the  terms  of  the  in- 
dentures. Neither  is  it  any  violation  of 
language  to  say,  that  they  come  under  that 
term.  In  the  strict  legal  acceptation,  they 
certainly  do  not ;  but  the  Court  is  not  con- 
fined to  a  strict  definition.  Then,  I  ask 
myself  whether  it  was  the  intention  of  the 
legislature  to  include  articled  clerks.  Look- 
ing at  the  importance  of  the  functions  of 
solicitors,  and  likewise  that  they  have  been 
made  the  subject  of  special  provision  in 
numerous  acts  of  parliament,  1  was  of  opi- 
nion, at  first,  that  it  was  not  the  intention 
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of  the  legislature,  by  a  side  wind,  to  ope- 
rate such  a  serious  change;  and  this  argu- 
fnent  received  support  from  the  preceding 
clause,  which,  being  an  indulgent  provision, 
is  not  limited  to  the  general  word  "  ser- 
vant," but  expressly  mentions  **  servant 
and  clerk;"  and  it  seemed,  if  the  legislature 
had  intended  to  comprise  articled  clerks  in 
the  following  clause,  suitable  specific  words 
would  likewise  have  been  used.  In  the 
preamble  of  the  statute,  it  is  declared  to  be 
the  intention  of  the  legislature,  not  to  per- 
plex the  subject  by  a  multttude  of  words, 
but  to  '*  simplify  the  language ;"  and  in  the 
concluding  section,  we  have  a  key  to  the 
various  use  of  ^he  words  '*  assignees,"  and 
"man"  and  "woman;"  and  taking  both 
clauses  together,  it  is  said,  that  if  it  had 
been  intended  to  comprise  articled  clerks 
tinder  the  term  **  apprentice,"  it  would  have 
been  mentioned  in  the  key.  But  there  is 
another  point.  The  last  section  but  one 
of  the  act  expressly  stipulates,  that  no 
alteration  shall  be  made  in  the  practice  in 
bankruptcy,  except  as  is  expressly  declared : 
that  consideration  induced  me  to  ask  my- 
self how  far  I  should  be  right  in  taking  it  as 
an  alteration  in  bankruptcy,  when  it  never 
was  the  practice.  In  that  mode  of  dealing 
with  the  act,  the  first  doubt  arose,  whether 
or  not  Apprentices  or  articled  clerks  could 
be  considered  as  creditors  under  the  bank- 
ruptcy, and  whether  there  was  any  debt 
which  would  constitute  a  proof.  Before  the 
present  act,  individuals  so  circumstanced 
had  always  been  admitted  creditors.  The 
right  of  an  apprentice  to  be  admitted  a 
creditor,  under  a  commission  against  his 
master,  was  decided  in  Ex  party  Sandby{^\ 
which  was  An  application  by  an  apprentice, 
to  have  part  of  the  premium  returned  spe- 
cifically. The  Lord  Chancellor  admitted 
the  equity  of  the  case,  but  desired  prece- 
dents to  be  searched  for;  and,  upon  the  au-* 
thority  of  Lord  King  and  Lord  Talbot,  he 
was  admitted  to  prove.  It  was  afterwards 
said,  in  Barrvell  v.  Ward  (5),  that  the 
right  mode  of  dealing  with  it  was  not  to 
put  the  party  to  the  hardship  of  proof;  but 
t6  refer  it  to  the  creditors  to  allow  him  a 
gross  sum  out  of  the  estate.  The  practice 
also  before  the  commissioners  was  uniform, 
to  refer  the  apprentice  to  the  discretion  of 

(4)  1  Atk.  149. 

(5)  Ibid.  sat. 


creditors,  to.  determine  what  portion  of  ^ 
fee  ought  to  be  returned,  and  we  must  ask 
ourselves  whether  the  intention  of  the  le- 
gislature was  to  do  anything  more  than  tq 
substitute  the  commissioner's  judgment  for 
the  discretion  of  the  creditors  ?  That  being 
^he  state  of  the  practice,  I  think  there  is  do 
difficulty  in  the  term  "  apprentice  "  being 
used,  the  state  of  things  bringing  the  arti- 
cled clerk  within  the  necessity  of  the  re- 
9iedy.  I  do  not  think  we  should  declare 
tlie  articles  to  be  at  ah  end.  It  is  sufficient 
to  say,  that  the  commissioper  ought  to 
exercise  his  discretion,  in  giving  compen- 
sation to  the  petitioner  as  ur  as  possible. 
Sir  J.  Cross. — The  petitioner  in  this 
case  was  bound  by  indenture  to  serve  the 
bankrupt  as  a  clerk,  in  his  business  of  an 
attorney  and  solicitor,  for  fiye  years;  and 
the  bankrupt,  in  consideration  of  a  fee  of 
dOO^,  was  bound  to  teach  and  instruct  him 
in  the  business  of  his  profession.  And  the 
question  is,  wliether  the  petitioner  is  an 
apprentice,  within  the  intent  and  meaning 
of  the  49th  section  of  the  general  act  re- 
lating to  bankrupts.  The  words  of  the  act 
are  these  :  "  where  any  person  shall  be  an 
apprentice  to  a  bankrupt,  at  the  time  of 
the  issuing  of  the  commission,  the  issuing 
of  such  commission  shall  be  and  enure  as 
a  complete  discharge  of  the  indentures." 
It  is  objected  against  the  petitioner,  first, 
that  he  is  not  bound  by  the  indentures  under 
the  name  of  an  apprentice ;  next»  that  he 
is  not  in  common  parlance  an  apprentice ; 
and,  lastly,  that  he  is  not  such  within  the 
intent  and  meaning  of  this  act.  To  the 
first,  I  need  only  repeat  the  answer  given 
to  that  objection  by  a  former  Chief  Justice 
of  the  King's  Bench.  The  act  ^  Will.  5. 
c.  II.  enacts,  "t]iat  if  any  person  shall  be 
bound  apprentice  by  indenture,  and  inhabit 
in  any  parish,  such  binding  and  inhabita- 
tion shall  be  adjudged  a  good  settle- 
ment." The  construction  of  that  act  came 
in  question  in  The  King  v.  Laindon  (6)» 
and  Lord  Kenyoii  said,  "  When  it  is  urged, 
that  this  relation  (of.  apprentice)  can  only 
be  formed  by  using  the  term  '  appren- 
tice,' it  may  be  observed,  the  argument 
would  lead  to  an  absurd  consequence,  for 
then,  if  the  word  *  clerk '  were  used  in 
regular  indentures  of  apprenticeship,  the 
derk  would  not  gain  a  settlement  by  serv- 
ed) 8  tftrm  R«p,  579, 
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ijig  ui^der  the  indenture)  merely  b^wse 
he  was  not  retained  eo  nomine  as  an  appjren- 
tice«  But  it  would  be  a  disgrace  to  our 
laws,  if  we  were  obliged  to  decide  accord* 
ing  to  words,  without  considering  their 
ipeaning."  If  that  be  the  true  construction 
of  an  act  of  the  last  century,  (and  it  has 
never  yet  been  questioned,  although  it  has 
been  well  known  and  often  recognised  in 
the  Court  of  K^^g'^  B^nch,  and  at  every 
Quarter  Sessions  in  England,  for  the  last 
forty  years,)  that  case  is  a  clear  authority 
in  answer  to  the  first  objection.  As  to  the 
next  objection,  it  is  true,  that  in  common 
parlance,  ^n  attorney's  clerk  is  not  called 
an  apprentice :  but  that  is  a  vi^ue  test  for 
i^Bceriaining  the  meaning  of  an  act  of  par- 
liament. The  names  of  occupations  are 
continually  changing :  we  have  many  acts  of 
parhameat  relatiijig  to  workmen,  artificers, 
and  labourers,  but  those  classes,  I  under- 
stand, are  now  obsolete*  and  they  are  all  iA 
common  parlance  denominated  operatives ; 
and  may  therefore  be  saicl  not  to  be  com- 
prised in  any  of  those  acts.  So^  again,  what 
the  law  calls  stealing,  is  now  in  common 
parlanjce,  if  we  may  judge  from  the  news- 
papers, better  known  by  Uie  more  courteous 
name  of  abstracting.  It  is  in  this  way  that 
in  commpn  parlance,  clerks  are  no  longer 
called  apprentices,  though  it  is  well  known 
that  the  term  **  apprentice "  was  formerly 
80  familiar  in  the  legal  profession,  that  even 
those  destined  for  the  bar  were  called  ap- 
pr entices — apprenticii  ad  legem.:  and  in  the 
Stamp  Acts,  indentures  of  apprenticeship 
and  clerkship  are  classed  together  under 
one  head.  lam,  therefore,  of  opinion,  that 
an  attorney's  clerk  is  an  apprentice  infact^ 
if  not  in  name.  He  is,  likeevery  other  ap- 
prentice, whether  in  a  trade  or  profession, 
bound  by  indentures  for  a  certain  term,  to 
serve  a  master,  who,  for  an  adequate  fee, 
is  bound  by  the  same  instrument  to  teach 
and  instruct  him.  Then,  as  to  the  inten- 
tion of  the  act  of  parliamenti  it  must  be 
remembered,  that  the  clause  in  question  is 
a  remedial  clause,  and,  as  such,  requires  in 
evjery  court  a  liberal  and  enlarged  construc- 
tion ;  and  I  cannot,  for  my  part,  imagine 
a  case,  tluit  more  clearly  comes  within  the 
intention  as  well  as  within  the  meaning  of 
the  act.  Here  is  a  young  gentleman  who 
has  paid  a  large  fee  in  the  expectation  of 
suitable  iostruction  in  his;  profession,  and 
hejiaf  the-  misfortune  to  find  be  is.  bound. 


m  9k  dispftraging  oennexion  with  a  bank-* 
vupt,  who,  though  he  may  still  follow  his 
profession,  cannot  legally  have  any  pro- 
perty of  his  own,  nor  any  adequate  means 
of  giving  the  necessary  instruction.  In  this 
painful  dilemma,  he  has  applied  to  this 
Court,  to  administer  in  his  case  that  relief 
i^'hich  the  law  has  in  similar  cases  appoint- 
ed, and  which  it  appears  to  me  it  will  be 
unjust  to  withhold.  And  I  cannot  consent 
to  condemn  him  to  continue  against  his 
will  for  three  years  longer,  in  a  service 
which  affords  no  reasonable  hope  of  a  suit- 
able education,  to  the  certain  prejudice  of 
his  professional  reputation  and  fals  future 
prospects. 

The  Chief  Judge. — As  the  facts  of  this 
case  have  been  already  so  fully  stated,  it 
will  not  be  necessary  for  me  to  repeat  them. 
At  the  hearing  of  this  petition,  I  thought 
that  the  petitioner  had  not  brought  his  case 
within  the  scope  of  the  clause  in  question, 
but  as  the  point  was  new  and  important, 
it  was  allowed  to  stand  over  for  further 
consideration ;  and  as  the  result  of  the  delay 
has  been  to  bring  the  minds  of  my  two 
learned  colleagues  to  tlie  same  result  in 
favour  of  the  petitioner,  he  will  have  the 
less  reason  to  regret  that  the  fullest  ex- 
amination of  the  question  has  not  satisfied 
me,  that  my  first  impression  was  wrong, 
although  I  maintain  my  opinion  with  very 
considerable  distrust;  because  I  am  aware 
that  it  is  not  only  at  variance  with  the 
better  judgments  of  my  learned  colleagues, 
but  also  of  some  very  learned  persons,  for 
whose  opinion  1  entertain  the  highest  re« 
spect.  But  as  I  am  placed  here  to-  give 
my  own  judgment  upon  the  several  cases 
brought  before  the  Court,  I  feel  bound  to 
give  my  reasons  for  not  coinciding  with 
my  learned  colleagues,  in  the  view  which 
they  have  taken  of  the  case^  When  it  is 
remembered,  that  acts  of  parliament  are 
promulgated  not  merely  as  rules  for  judi- 
cial exposition  of  the  law,  but  also  as  guides 
to  regulate  the  contracts  and  conduct  of  all 
who  are  subject  to  their  authority,  it  will 
be  obvious,  that  in  construing  the  language 
of  a  statute,  one  of  the  soundest  principles 
is  that  which  requires  Judges  to  take  the 
words. employed  according  to  their  ordi- 
nary signification  in  common  use,  unless 
fVpm.the  gerieral. object  of.  the  statute,  or 
some  other  particular  expressions,  it   is. 
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clear  that  the  legislature  intended  them  to 
be  understood  in  a  more  limited  or  a  more 
extended  sense.  Where  the  object  of  the 
particular  clause  in  which  the  expressions 
to  be  expounded  are  found,  is  in  accordance 
with  the  general  object  of  the  statute,  then 
if  adherence  to  the  popular  sense  of  the 
words  would  defeat  or  interfere  with  that 
object,  it  would  be  the  duty  of  the  Court 
to  adopt  any  construction  that  the  words 
would  bear,  that  might  best  effectuate  the 
purpose  of  the  legislature ;  but  if  the  par- 
ticular object  of  the  clause  be  in  the  nature 
of  an  exception  to  the  general  purview  of 
the  statute,  a  Judge  is  not  warranted  in 
presuming,  that  the  legislature  meant  to  do 
more  in  derogation  of  its  principal  object, 
than  it  has  plainly  and  unequivocally  de- 
clared in  the  subordinate  provision  under 
discussion.  In  examining  the  case  now 
before  the  Court,  I  find  that  the  ex- 
pressions under  consideration  occur  in  a 
clause  creating  an  exception  to  the  main 
object  of  the  statute  in  which  it  is  found. 
The  leading  purpose  of  the  act  is  to  secure 
to  the  general  body  of  the  creditors  of  an 
insolvent  trader  the  equal  and  rateable 
distribution  of  all  his  effects  not  specially 
pledged.  The  object  of  the  particular 
clause  under  which  this  question  arises,  is 
to  give  to  a  particular  class  of  persons, 
(who,  by  an  equitable  construction,  had 
been  usually  admitted  as  creditors,)  a  por- 
tion of  the  insolvent's  estate,  in  preference 
to  all  other  claimants ;  and  although  it  has 
been  urged,  that  this  clause,  being  in  its 
nature  remedial,  ought  to  receive  a  liberal 
construction,  we  must  not,  I  think,  lose 
sight  of  the  fact,  that  it  is  a  particular 
remedy  given  to  one  class  of  claimants, 
opposed  to  a  general  remedy  provided  for 
another  class ;  and  if  any  question  could 
exist,  to  which  class,  in  a  doubtful  case,  the 
preference  is  to  be  given,  the  legislature 
has  itself  solved  it,  by  the  enactment  in  the 
185th  section,  that  the  statute  shall  be  con- 
strued beneficially  for  creditors;  that  is,  as 
stated  by  Mr.  Justice  Bay  ley,  in  Dickson  v. 
Casi  (7),  for  the  general  body  of  creditors* 
The  first  point,  then,  that  I  have  to  deter- 
mine is,  whether  an  articled  clerk  to  an  at- 
torney is  an  apprentice,  within  the  ordinary 
use  of  those  terms.  On  the  one  hand,  it  is 
not  denied,  that  as  the  purpose  for  which 

(7)  1  B.  &  Ad.  535;  s.  e.  8  Law  J.  Rep.  K.B. 
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such  clerks  are  articled  is  to  learn  the  pro- 
fession of  their  master,  the  term  '*  appren- 
tice" might  be  applied  to  them  without 
improperly  straining  the  expression,  if  such 
appeared  to  be  the  intention  of  the  legisla- 
ture. On  the  other  hand,  it  is  not  pre- 
tended that  the  name  of  apprentice  is  the 
popular  and  familiar  designation  of  an 
*'  articled  clerk."  Is  it  his  known  descrip- 
tion, according  to  ordinary  legal  phrase- 
ology? It  must  be  admitted,  that  the 
mere  omission  of  the  term  "  apprentice," 
and  substitution  of  that  of  "  clerk,"  in  any 
particular  indenture,  could  not  alter  the 
legal  effect  of  the  instrument,  or  exclude 
the  clerk  from  the  operation  of  a  provi- 
sion intended  to  include  the  whole  class 
to  which  he  belonged ;  but  in  order  to 
ascertain  whether  the  provision  now  under 
consideration  was  intended  to  include  at- 
tornies'  clerks,  it  cannot  be  unimportant  to 
inquire  how,  at  the  time  of  the  passing  of 
the  act,  they  were  usually  described  in 
those  instruments  by  which  the  relation  of 
master  and  clerk  was  contracted,  and  in 

.  those  statutes  by  which  that  relation  was 
regulated.  In  the  instrument  by  which 
the  relation  of  master  and  clerk  is  contract- 
ed, the  term  "apprentice"  is  no  where 
employed.  In  the  statutes  by  which  that 
relation  is  regulated,  the  term  is  never  ap- 
plied to  the  clerks  of  English  attomies. 
The  first  statute  that  alludes  to  the  clerk- 
ship of  attomies,  is  ft  Geo.  2,  c.  28,  by  the 
5  th  section  of  which,  it  is  enacted,  that  no 
person  shall  be  permitted  to  act  as  an  at- 
torney, unless  he  shall  be  bound  by  con- 
tract in  writing,  to  serve  as  a  clerk  for 
and  during  the  space  of  five  years,  to  an 
attorney  sworn  and  admitted ;  and  in  all  the 
other  provisions  of  that  act,  the  terms, 
"  clerk"  and  "  clerkship"  are  uniformly 
employed,  and  the  word  ''apprentice"  is 
nowhere  mentioned.  The  next  statute 
made  with  reference  to  articled  clerks,  is 
the  ft2  Geo.  2,  c.  46,  which  enacts,  "that 
every  person  bound  to  serve  as  clerk  to 
any  attorney,  shall  make  an  aflSdavit  of  the 
fact,"  and  in  all  the  other  provisions,  the  same 
term  of  *'  clerk,"  and  not  "  apprentice,"  is 
used.  The  same  observation  applies  to 
1  &  2  Geo.  4.  c.  48,  and  6  Geo.  4.  c.  45 ; 
so  also  in  relation  to  the  Stamp  Acts.  The 
first  statute  that  imposed  the  specific  duty 
on  articles  of  clerkship  to  attornies,  is  the 

>  statute  84  Geo.  8.  c.  14,  by  which,  an  ad- 
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ditional  stamp  duty  of  100/.  is  imposed  on 
every  contract  in  writing,  whereby,  any 
person  shall  become  bound  to  serve  as  a 
clerk,  in  order  to  his  admission  as  a  soli- 
tor  or  attorney,  in  any  of  His  Majesty's 
courts  at  Westminster,  and  a  duty  of  40/., 
as  solicitor  in  courts  in  Wales.  Through- 
out this  statute,  the  term  '*  apprentice"  is 
never  applied  to  such  clerks,  fiefore  that 
act  passed,  one  uniform  ad  valorem  duty 
was  paid  upon  all  agreements,  whether 
articles  of  clerkship  or  indentures  of  ap- 
prenticeship, for  putting  out  any  person  to 
learn  any  profession,  trade,  or  employment; 
but  still  in  the  statute  8  Ann.  c.  9.  impos- 
ing these  duties,  the  several  distinctive 
names  of  "  clerk,"  "  apprentice,"  and  **  ser- 
vant," are  always  repeated,  respectively 
appropriate  to  the  corresponding  terms  of 
"profession,"  "trade,"  and " employment." 
And  in  all  subsequent  Stamp  Acts,  the 
same  terms  of  "  clerks,"  and  "  clerkship," 
alone  are  applied  to  persons  bound  to  at- 
tornies,  for  the  purpose  of  admission  as 
English  attornies  or  solicitors;  and  I  find 
no  instance,  where,  in  the  fair  construction 
of  the  language,  the  term  "  apprentice"  is 
ever  applied  to  such  a  clerk.  I  confess, 
that  in  looking  through  the  statutes  upon 
this  subject,  I  was  much  struck  with  the 
language  in  the  Irish  Stamp  Act,  of  the  55 
Geo.  3.  c.  78,  in  the  schedule  of  which,  I 
found  under  the  head"  apprenticeship,"  the 
duty  imposed  in  these  terms  :  "  Indentures 
or  other  instrument  containing  covenants, 
articles,  or  agreements,  for  or  relating  to 
the  service  of  any  apprentice,  clerk,  or 
servant,  who  shall  be  put  or  placed  with 
any  master  or  mistress  to  leara  any  pro- 
fession, trade,  or  employment  whatsoever, 
except  articles  of  clerkship  or  apprentice- 
ship to  attornies  or  others  herein  specifi- 
cally charged  ;"  and  then,  on  further  re- 
ference to  those  specific  charges,  I  found 
them  entered  thus :  "  Articles  of  appren- 
ticeship, indentures,  or  other  instruments, 
whereby  any  person  shall  first  become 
bound  to  serve  as  apprentice  or  clerk  to 
any  attorney  or  solicitor,  &c  :"  and  still 
more  by  the  language  of  the  following  sta- 
tute, c.  79,  (also,  however,  applicable  to 
Ireland  only,)  by  which  it  is  enacted,  "  that 
every  person  who  shall  be  bound  an  ap- 
prentice to  any  attorney,  proctor,  or  notary 
public  in  Ireland,  shall  in  like  manner  ob- 


tain a  certificate  of  the  payment  of  the 
duty  before  admission,  to  be  lodged  in  the 
court  to  which  the  master  of  such  appren- 
tice shall  belong ;"  but  when,  upon  referring 
to  the  English  Stamp  Act  of  the  same  ses- 
sion, I  perceived  that  the  attention  of  the 
legislature  had  been  directed  to  the  dis- 
tinctive appellation,  by  which  articled  clerks 
in  England  had  been  always  designated, 
and  found  the  term  "  apprentice"  altoge- 
ther dropped,  when  speaking  of  them,  and 
again  resumed  in  speaking  of  clerks  to 
writers  to  the  signet  and  attornies  ita  Scot- 
land, I  felt  myself  fortified  in  the  conclu- 
sion, that  if  the  legislature  had  intended  to 
apply  the  provision  of  the  49th  section 
of  the  Bankrupt  Act,  which  extends  to 
England  only,  to  articled  clerks,  it  would 
have  employed  the  same  distinctive  appel- 
lation that  it  had  used  elsewhere,  and 
which  in  England  had  been  the  ordinary 
and  popular  name  and  description ;  and  the 
more  especially,  as  provision  had  been 
made  for  other  clerks  in  the  preceding  sec- 
tion. But  it  is  said,  that  if  we  look  to  the 
intention  of  the  legislature  in  introducing 
this  provision,  and  find  the  case  of  the  at- 
torney's clerk  within  the  mischief  intended 
to  be  remedied,  we  are  bound  to  extend 
the  remedy  to  them.  I  have  already  sug- 
gested one  qualification  to  this  position, 
but  I  by  no  means  admit,  that  if  this  rule 
of  construction  were  fully  adopted,  the  as- 
sumed consequences  would  necessarily  fol- 
low. The  object  of  the  clause  appears  to 
me  to  have  been  two-fold.  First,  and 
principally,  to  afford  a  more  immediate  and 
more  extensive  indemnity  to  one  class  of  suf- 
ferers, who,  though  admitted  by  the  equit- 
able construction  of  their  claim,  to  come  in 
as  creditors  against  the  estate,  were,  never- 
theless by  their  peculiar  position,  subjected 
to  more  than  the  ordinary  losses  of  credi- 
tors. -This  class,  for  which  this  provision 
seems  to  have  been  made,  consisted  of 
young  persons  who  had  been  placed  with 
the  trader  to  learn  his  business,  who,  ac- 
cording to  the  law,  must  be  bound  by  in- 
dentures of  apprenticeship,  and  who,  under 
the  name  of  an  apprentice  fee,  usually  paid 
a  sum  of  money,  which,  though  generally 
not  large  enough  to  make  its  repayment  a 
material  deduction  from  the  fund,  was  to 
the  individuals  often  the  only  means  of 
provision,  and  of  forwarding  their  prospects 
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in  the  world ;  and  which  was  often  paid^ 
not  only  for  their  instruction,  hut  also  for 
their  lodging  and  board  for  a  considerable 
term  of  years. 

By  the  tradesman's  bankruptcy  the  stock 
on  which  his  trade  depended  was  distributed 
amongst  his  creditors,  his  credit  shaken,  and 
his  means  of  providing  either  instruction  oi^ 
provision  taken  away,  and  to  afford  imme- 
diate relief  to  this  class  of  apprentices 
whom  the  delay  of  a  dividend  might  leave 
in  a  state  of  destitution,  while  the  diminu- 
tion of  the  distributable  fund  in  general 
would  not  be  large,  seems  to  have  been  the 
main  object  of  the  clause.  But,  in  this  and 
other  provisions  of  the  statute,  the  legisla- 
ture appears  to  have  had  another  and  a 
consequential  object  in  releasing  the  bank- 
rupt from  those  obligations  which  the  trans- 
fer of  all  his  property  to  his  assignees 
would  effectually  prevent  his  fulfilling; 
while  their  non-fulfilment  would  subject 
him  to  all  the  inconveniences  that  would 
have  attached  if  no  bankruptcy  had  taken 
place :  and  I  cannot  construe  the  latter 
branch  of  the  clause  as  affording  relief  to 
the  clerk,  unless  I  could  also  consider  the 
bankrupt  attorney  as  released  from  his 
obligation  by  the  former  part,  a  conclusion 
which  in  many  cases  might  bear  hard  upon 
the  clerk  himself;  and  when  it  is  remem- 
bered that  attorniesjire  not  within  the  class 
of  persons  subjecttothe  bankrupt  laws,  that 
neitlier  in  practice  nor  in  probability  does 
the  circumstance  of  their  being  declared 
bankrupt  on  accoant  of  some  collateral 
tradinff,  prevent  their  pursuing  their  profes- 
sion as  attorniesi  and,  unless  there  has  been 
something  discreditable  in  their  failure,  pur- 
suing it  with  success,  and  affording  to  their 
clerks  the  instruction  contracted  for.  The 
case  of  an  attorney's  clerk  does  not  appear 
to  fall  within  the  mischief  intended  to  be 
remedied ;  and  a  reason  may  be  conjec- 
tured why  the  legislature  has  net  extended 
the  provision  expressly  to  them^  and  an 
argument  afforded  why  the  Court  in  con- 
struing the  provision  should  not,  in  dero- 
gation of  the  main  object  of  the  statute,  give 
to  this  clause  a  more  extended  effect  than 
the  plain  and  obvious  interpretation  of  its 
langruage  requires.  I  hope  I  shall  not  be 
misunderstood,  however,  as  expressing  any 
opinion  that  the  clause  is  applicable  only 
to  trade  apprentices.  Ther«  are  cases  whete 


the  person  bound  is,  In  the  ordinary  me  of 
the  term,  an  apprentice,  though  the  master 
to  whom  he  is  bound  is  not,  in  respect  of  the 
business  to  be  learned,  a  trader  within  the 
bankrupt  laws,  and  who  yet  may  become 
bankrupt  in  respect  of  a  collateral  trading 
— such,  for  instance,  may  be  apprentices  to 
a  farmer,  a  surgeon,  or  an  engraver,  and  the 
like ;  but  the  grounds  on  which  my  opinion 
rests  is,  that,  as  in  my  apprehension  arti- 
cled clerks  to  solicitors  in  this  country  are 
not  apprentices  according  to  the  ordinary 
acceptation  of  those  terms  in  this  country; 
and  that,  as  the  clause  is  in  derogation  of 
the  main  object  of  the  statute,  I  am  bound 
to  ascertain  that  it  was  the  clear  intention 
of  the   legislature  to   include   that   class 
within  the  description  used  before  1  extend 
it  to  them :  that  I  cannot,  from  any  part  of 
the  statute,  collect  such  to  have  been  the 
int,ention  of  the  legislature ;  but  that,  on 
the  contrary,  I  find,  that  there  is  a  descrip- 
tion by  which  that  class  is,  in  familiar,  legal, 
and  legislative  phraseology,  uniformly  de- 
signated, which  is  not  here  employed  :  that 
there  is  a  material  difference  between  the 
position  of  an  articled  clerk  and  the  trades- 
man's apprentice,  fbr  whose   benefit   the 
clause  appears  to  have  been  framed.    If  in 
this,  or  in  any  other  case,  it  should  happen 
that,  from  the  circumstances  attending  the 
bankruptcy,  the  attorney  should  be  disqua- 
lified from  carrying  on  his  business,  and 
thereby  of  fulfilling  the  terms  upon  which 
the  premium  was  received,  the  petitioner 
may,  according  to  the  case  of  £x  parte 
Sandby^    and    the    precedents    there    re- 
ferred to,  be  let  in  to  prove  such  propor- 
tion of  thespremium  as  shall  seem  reason- 
able as  a  debt  against  the  estate.     Bnt  I 
cannot  concur  in  the  position,  that,  because 
he  may  be  thus  admitted  as  a  creditor,  or 
because,  in  practice,  the  creditors  at  large 
had  been  called  on  to  exercise  a  benevo- 
lent discretion  in  the  cases  of  common  ap- 
prentices by  consenting  to  the  payment  of 
a  proportion  of  their  apprentice  fee  in  full, 
we  can  assume  that  an  articled  clerk  was 
within  the  purview  of  the  clause  in  question. 
But,  as  my  learned  colleagues  have  arrived 
at  the  opposite  conclusion,  the  order  must 
be  for  the  payment  in  full  of  such  portion 
of  the  premium  as  the  commissioners  shaH 
think  reasonable. 

•  Ordet  aeeordnigif. 
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Ex  parte  jermyn  re  elliott. 


Proof— Felony, 

The  Court  will  not  permit  a  proof  to  be 
made  for  a  debt  which  has  been  incurred 
through  a  felonious  act  committed  by  the 
bankrupt,  unless  the  creditor  has  first  prO" 
secuted  the  bankrupt  in  a  criminal  court,  al- 
though the  party  had  entered  up  judgment, 
and  sued  out  execution  upon  the  bond  given 
to  secure  the  debt. 

In  this  case,  Mr.  Elliott,  (the  petitioner,) 
a  manufacturer,  at  Birmingham,  had  in  his 
employ  at  his  warehouse  in  London,  a 
clerk  and  collector  (George  Jermyn,  the 
bankrupt),  who  was  intrusted  with  the  sale 
of  goods,  and  the  receipts  of  money  on  his 
account.  Some  time  in  February  1836, 
it  was  discovered  that  he  had  received 
various  sums  of  money  from  his  master's 
customers,  amounting  nearly  to  400/., 
which  he  had  not  accounted  for.  The 
money  had  been  traced  into  the  hands  of  a 
young  woman,  a  milliner,  named  Card, 
and  had  been  applied  in  the  purchase  of 
goods  for  her  shop  in  Oxford  Street.  No 
threat  of  prosecution  had  been  made  by 
Mr.  Elliott,  but  he  had  treated  the  afifair 
as  a  breach  of  trust,  and  agreed  to  take  a 
warrant  of  attorney  from  Jermyn  and 
Gard,  with  liberty  to  enter  up  judgment 
when  he  pleased ;  and  the  lease  of  the 
house  in  Oxford  Street  was  also  deposited 
with  him  as  a  collateral  security.  Jermyn 
and  Gard  stated  that  they  should  be  able 
■to  pay  201.  per  week,  but  they  never  ful- 
filled that  undertaking.  They  were  mar- 
ried in  August  1835,  when  Jermyn  adopted 
his  wife's  business.  Elliott  entered  up 
judgment,  and  levied  on  the  12th  of  Octo- 
ber 1886,  for  411/. ;  the  landlord  also  dis- 
trained for  half  a  year's  rent,  78/.  15^., 
which  the  petitioner  paid  out,  and  was  al- 
lowed it  by  the  sheriff,  in  the  bill  of  sale 
dated  the  18th  of  October,  from  which 
time  up  to  the  5th  of  November,  the  peti- 
tioner was  in  possession  for  the  purpose  of 
converting  the  stock  into  money.  On  the  4th 
of  November  a  fiat  issued  against  Jermyn, 
and  the  messenger  took  possession  on  the 
5th.  At  the  first  meeting,  held  under  the 
fiat,  the  petitioner  tendered  a  proof  for 
N«w  Series,  VI.— Bank r. 


862/.  6s,  9i2.,  being  the  amount  of  the 
judgment  after  deducting 49/.  lOj.,  received 
by  the  sale'  of  stock.  This  was  rejected  by 
the  commissioner,  on  the  ground  that  the 
consideration  was  illegal,  for  that  although 
no  charge  of  embezzlement  had  been  pre- 
ferred against  Jermyn,  yet  Mr.  Elliott,  the 
petitioner,  had  no  right  to  treat  that  which 
was  ipso  facto  a  felony  as  a  debt.  The 
petitioner  then  tendered  a  proof  for  the 
rent  he  had  paid,  78/.  I5s,  This  was  re- 
jected, on  the  ground  that  it  was  without 
the  request  of  the  bankrupt.  The  petitioner 
prayed  to  be  allowed  to  prove  for  the  sum 
of  862/.  6s,  dd.,  and  also  t<>  be  reimbursed 
the  sum  of  78/.  15^.,  out  of  the  .bankrupt's 
estate,  and  also  to  retain,  on  behalf  of  such 
reimbursement,  the  sum  of  49/.  Is*,  re- 
ceived by  him  under  the  execution  and 
distress  he  had  levied. 

Mr,  Anderdon,  for  the  petitioner. — 
There  is  no  pretence  for  refusing  the  proof, 
on  the  ground  that  a  felony  had  been  com- 
mitted. The  commissioner  does  not  sit 
as  a  civil  Judge,  and  is  not  capable  of  en- 
tering into  the  question  of  felony  or  fraud. 
The  cases  of  fraud  and  felony  turn  on  nice 
distinctions;  and  even  had  the  bankrupt 
been  tried,  the  transaction  would  not  have 
sustained  the  indictment,  and,  in  the  ab- 
sence of  proof,  the  commissioner  has  no 
right  to  impute  felony  to  the  bankrupt, 
much  less  to  refuse  the  petitioner's  proof, 
as  a  judgment  creditor,  on  the  ground  of 
a  felony  having  been  committed.  Besides, 
the  petitioner  is  prepared  to  shew,  that  the 
dealing  between  him  and  the  bankrupt 
was  in  the  nature  of  a  dealing  between 
merchant  and  factor,  and  not  as  between 
master  and  servant  or  clerk,  and  conse- 
quently was  not  within  the  provisions  of  the 
47th  and  48th  sections  of  the  7  &  8  Geo.  4. 
c.  29,  but  of  the  49th  section,  which  makes 
it  a  misdemeanor  in  agents  embezzling 
the  goods  intrusted  to  them. 

Mr.  Swanston  and  Mr,  Bacon,  for  the 
respondents,  were  prepared  to  shew  affir-  * 
ma  lively  that  the  case  was  within  section  47 
of  7  &  8  Gto,  4.  c.  29 ;  and  they  referred 
to  an  affidavit  of  Francis  Stratford,  stating 
that  the  bankrupt  had  said  on  his  re-exa- 
mination before  the  commissioners,  that  he 
was  employed  as  a  clerk  or  servant ;  and 
also  to  an  affidavit  upon  this  point,  wherein 
it  was  set  forth  that  the  deponent  "  had 
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been  informed  by  the  bankrupt,  and  be- 
lieved." 

[Mr.  Anderdon  objected  to  the  affidavit 
of  Mr.  Gard  being  read,  as  it  only  went  to 
information  and  belief,  and,  in  a  case  like 
the  present,  he  was  entitled  to  require 
certainty.] 

[Sir  J.  Cross. — ^An  action  cannot  arise 
out  of  a  felonious  act,  nor  by  compromising 
a  felony.  The  question  is,  whether  there 
was  not  a  debt  antecedent  to  the  felonious 
act ;  then  whether  the  felonious  act,  sub- 
sequently committed,  destroys  the  prior 
right  of  action.] 

That  might  &rise,  if  the  petitioner  had 
not  himself  alleged  that  the  felonious  act 
had  been  committed. 

[Sir  J.  Cross. — But  he  has  not  here  said 
that  the  receiving  was  felonious.] 

It  was  further  contended,  that  it  was 
essential  for  the  Court  to  be  informed  of 
the  mode  of  payment  of  the  bankrupt,  in 
order  to  ascertain  whether  he  was  a  clerk 
or  servant ;  and  Luttereli  v.  ReyneU  (1)  was 
cited,  as  an  authority  that  the  proof  ought 
not  to  be  allowed. 

Mr.  Anderdon^  in  reply. — ^It  woidd  be  a 
dangerous  precedent  to  permit  a  bankrupt 
to  come  here  and  increase  his  estate,  by 
stating  that  he  had  been  guilty  of  a  felony, 
Ivhich  is  the  only  evidence  shewn  here,  of 
the  nature  of  the  transaction  upon  which 
the  opposition  to  proof  is  set  up.  The 
case  relied  upon,  Luttereli  v.  FUynell^  does 
not  meet  this  case,  as  there,  the  distinction 
was  as  to  claiming  or  not  through  felony ; 
here  it  is  contended,  that  if  a  felony  had 
been  committed,  (which  is  denied,)  the  peti- 
tioner's right  Is  not  affected  by  it.  In  Mas^ 
ter  V.  Miller  (8),  Mr.  Justice  Buller  says, 
"  There  is  a  distinction  between  a  case  of 
trespass  and  an  action  for  money  had  and 
received."  Ex  parte  Birks  (8)  is  a  clear 
authority  in  favour  of  the  petitioner,  for 
there  the  proof  was  rejected,  on  the  ground 
of  felony,  and  the  Vice  Chancellor  declared 
that  the  petitioner  had  a  right  to  prove. 

[The  Chief  Judge. — If  the  facts  should 
shew  there  had  been  an  act  of  felony,  no 
action  at  law  can  arise  out  of  it,  and  con- 
sequently no  proof  can  be  permitted.  A 
clerk  may  be  guilty  of  dishonesty,  if  after 

(1)  1  Mod.{8t. 

(t)  4T6nn  Rep.  333. 

(3)  9  Mont.  &  Ayr.  908,  n. 


receiving  money  on  account  of  his  master, 
he  appropriates  the  money  to  his  own  use, 
without  accounting  for  it.  If  the  facts  do 
not  come  up  to  that,  and  he  subsequently 
appropriates  it,  the  question  is,  whether 
the  incipient  right  was  extinguished  by 
the  subsequent  misapplication,  or  whether 
the  right  could  be  suspended  until  the 
party  prosecuted  upon  the  subsequent 
felony.J 

March  22. — ^The  Chief  Judge. — ^The 
petitioner  in  this  case,  in  the  month  of 
November  last,  attended  before  the  com- 
missioner, and  tendered  a  proof  under  the 
iiat  for  862^,  alleged  to  be  due  as  the  ba- 
lance of  an  account  stated  between  the 
bankrupt  and  the  petitioner  upon  the  con- 
sideration of  money  had  and  received  to 
the  use  of  the  petitioner,  for  which  he  had 
no  security,  except  a  warrant  of  attorney, 
and  judgment  in  the  Court  of  Common 
Pleas  entered  up  thereon.  Upon  an  inves- 
tigation of  the  claim  by  the  commissioner, 
it  appeared,  that  the  bankrupt  had,  in  the 
years  1884  and  1885,  been  employed  by 
the  petitioner,  who  was  a  button-maker  at 
Birmingham,  to  sell  his  manufactures  in 
London,  and  to  coUect  and  receive  on  his 
account  monies  due  from  his  London  cus- 
tomers :  that  the  bankrupt,  at  various  times 
between  the  month  of  January  1884,  and 
the  month  of  February  1835,  received  in 
the  course  of  his  said  employnient  from 
different  debtors  of  the  petitioner,  several 
sums  of  money,  amounting  in  the  whole  to 
41  Of.  17  s.  6d.,  the  receipt  of  which  be  con- 
cealed from  the  petitioner,  and  that  no 
part  of  this  money  was  entered  in  the  ac- 
counts rendered  to  the  petitioner,  or  paid 
over  to  him,  but  that  it  had  been  frau- 
dulently appropriated  by  the  bankrupt  to 
his  own  use ;  and  it  further  appeared  that, 
upon  the  discovery  of  the  bankrupt's  de- 
fault in  the  early  part  of  1886,  the  peti- 
tioner applied  to  him  upon  the  subject, 
when  the  bankrupt  fully  admitted  the  re- 
ceipt and  mis-appropriation  of  the  money, 
and  executed  a  warrant  of  attorney  jointly 
widi  a  woman  of  the  name  of  Harriet  Gard, 
whom  he  aflerwards  married,  for  securing 
all  sums  of  money  then  or  thereafter  to  be- 
come due  to  the  petitioner  to  the  amount 
of  500/.,  and  judgment  was  aflerwards 
entered  up  far  that  sum  in  the  Court  of 
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Common  Pleas,  In  October  foUowing,  the 
petitioner  sued  out  execution  under  his 
judgment,  and  the  sheriff  having  seized 
the  goods  and  effects  of  the  bankrupt  in 
his  dwelling- house  and  shop,  executed  a 
bill  of  sale  thereof  to  the  petitioner  in  the 
usual  way.  It  further  appeared,  that,  upon 
the  execution  being  put  into  the  house  and 
premises,  the  landlord  distrained  upon  the 

foods  for  a  half-year's  rent,  amounting  to 
8/.  15«.,  which  was  paid  by  the  petitioner, 
together  with  S2L  Ss.  for  the  expenses  of 
the  levy.  The  fiat  was  not  issued  against 
the  bankrupt  till  the  4th  of  November; 
but,  it  appearing,  that  an  act  of  bankruptcy 
had  been  committed  previous  to  the  levy 
under  the  petitioner's  execution,  he  was 
obliged  to  relinquish  the  bankrupt's  pro- 
perty to  his  assignees.  Under  these  cir- 
cumstances, the  petitioner  claimed  to  be 
admitted  as  a  creditor  for  the  balance  due 
in  respect  of  the  several  sums  so  received 
by  the  bankrupt  on  his  account,  and  also 
for  a  sum  of  10/.,  advanced  by  the  peti- 
tioner to  the  bankrupt  afler  the  execution 
of  the  warrant  of  attorney,  and  also  for 
the  sum  of  78/.  15j.,  so  paid  by  the  peti- 
tioner to  the  bankrupt's  landlord,  in  dis- 
charge of  the  arrears  of  rent ;  but  the  com- 
missioners rejected  the  first  branch  of  the 
claim,  on  the  ground,  that  the  bankrupt, 
by  such  receipts  and  fraudulent  misappli- 
cation of  the  petitioner's  money,  had,  under 
the  statute,  been  guilty  of  felony,  and  th^t 
the  petitioner  could  not  be  admitted  to 
prove  the  amount  as  a  debt,  until  he  had 
prosecuted  the  bankrupt  for  that  offence ; 
and,  as  to  the  78/.  I5s,,  he  declined  to 
take  cognizance  of  the  claim,  as  not  amount- 
ing to  a  debt.  No  specific  allusion  ap- 
pears to  have  been  made  to  the  advance  of 
10/.,  which  stands  upon  different  grounas 
from  any  other  part  of  the  claim.  Upon 
this  rejection  of  his  proof  by  the  commis- 
sioner, the  petitioner  presented  his  peti- 
tion to  this  Court,  statmg  the  above  fac^, 
and  also  that  he  had,  after  the  levy  under 
the  execution,  and  before  the  date  of  the 
fiat,  sold  a  portion  of  the  goods  of  the 
bankrupt,  .and  had  received  payment  to 
the  amount  of  49/.  li.,  and  thereby  prayed 
that  he  might  be  admitted  to  prove  his 
alleged  debt  in  respect  of  the  monies  so 
received  by  the  bankrupt  on  account  of 
the  petitioner,  and  that  ne  might  be  de- 


clared entitled  to  an  allowance  of  the  said 
sum  of  78/.  15<.,  paid  for  arrears  of  rent, 
and  to  be  reimbursed  the  same  out  of  the 
produce  of  the  goods  and  effects  of  the 
bankrupt  so  taken  in  execution  ;  and,  fur- 
ther, that  the  sum  of  49/.  1«.,  as  received 
by  the  petitioner,  ought  to  be  taken  and 
allowed  as  part  of  such  reimbursement,  and 
that  the  assignees  might  be  ordered  to  pay 
the  residue  of  such  sum  out  of  the  pro- 
duce of  such  goods  and  effects,  and  might 
be  restrained  from  commencing  any  pro- 
ceedings at  law  for  the  recovery  of  the  said 
sum  of  49/.  If.;  or,  in  case  the  Court 
should  think  the  petitioner  not  entitled  to 
such  allowance,  then  that  he  might  be  ad-;- 
mitted  as  a  creditor  for  that  sum  also,  in 
addition  to  his  other  claim.  As  to  this 
sum  of  78/.  15s.  it  seems  hard  that  the 
bankrupt's  estate  should  retain  the  advan- 
tage of  the  release  from  the  landlord's  de- 
mand for  rent,  and  yet  make  no  compen- 
sation to  the  petitioner,  by  whose  money 
that  advantage  was  purchased ;  but,  as  the 
payment  under  the  circumstances  consti- 
tuted no  debt  from  the  bankrupt,  but  was 
made  voluntarily  by  the  petitioner  in  his 
own  wrong,  I  do  not  see  how  any  obliga- 
tion arises,  which  either  a  court  of  law  or 
of  equity  would  enforce  against  the  as- 
signees to  repay  the  money  to  the  petitioner. 
It  appears  to  me,  however,  that  if  the  cre- 
ditors were  to  permit  the  petitioner  to  re- 
tain the  49/.  If.,  as  a  compensation  for  the 
probable  benefit  conferred  on  the  estate 
by  the  payment  to  the  landlord,  that  they 
will  do  no  more  than  justice.  As  to  the 
10/.,  there  is  no  reason  why  the  proof  to 
that  amount,  upon  a  proper  tender  of  it, 
should  not  be  admitted,  unless  it  could  be 
shewn  that  the  advance  of  that  sum  consti- 
tuted an  ingredient  in  any  illegal  compact 
for  hushing  up  a  criminal  prosecution, 
and  of  this  there  is  no  evidence,  as  it  was 
advanced  long  after  the  warrant  of  attor- 
ney had  been  given,  but  this  is,  in  my  opi- 
nion, the  only  sum  for  which  the  petitioner 
ought  to  be  admitted  to  prove  at  present. 
For,  I  agree  with  the  learned  commis- 
sioner, that  no  proof  for  any  sums  of  money 
feloniously  embezzled  by  the  bankrupt 
ought  to  be  admitted,  until  the  bankrupt 
shall  have  been  criminally  prosecuted  for 
that  offence,  and  that  the  facts  established 
before  him,  and  very  candidly  stated  in 
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the  petition,  shew  that  the  sams  for  which 
the  warrant  of  attorney  was  given,  were 
so  feloniously  emhezzled.  It  was  con- 
tended at  the  bar,  that  this  fact  presents  no 
obstacle  to  the  petitioner's  proof;  first, 
because  even  an  action  at  law  might  have 
been  maintained  for  the  amount;  secondly, 
that  even  if  the  amount  could  not  have 
been  recovered  in  an  action,  it  might,  ne- 
vertheless, be  proved  in  bankruptcy.  As  to 
the  first  point,  it  was  argued,  first,  that 
the  objection  to  the  recovery  in  a  civil  suit 
where  a  felony  had  been  committed,  and 
no  prosecution  instituted,  was  confined  to 
actions  of  trespass  or  tort:;  and,  secondly, 
that  here  the  debts  existed  independently 
altogether  of  the  act  of  embezzlement,  for, 
that  a  contract  to  pay  over  the  monies  re- 
ceived, was  raised  by  the  very  act  of  re- 
ceiving, and  that  the  subsequent  embezzle- 
ment could  not  vary  the  obligation  already 
contracted.  The  first  of  these  propositions 
rests  upon  a  dictum  of  Mr.  Justice  BuUery 
in  Masters  v.  Miller  {i),  in  which  that  very 
learned  Judge  says,  "  The  law,  proceeding 
on  the  principle  of  public  policy,  has  wisely 
said,  that  where  a  case  amounts  to  felony, 
you  shall  not  recover  against  the  felon  in 
a  civil  action.  But,  that  rule  does  not  ap- 
pear by  any  printed  authority  to  have 
been  extended  beyond  actions  of  trespass 
or  tort,  in  which  it  is  said  the  trespass  is 
merged  in  the  felony.  That  is  a  rule  of 
law  calculated  to  bring  offenders  to  j  ustice :" 
But,  although  the  learned  Judge  says  in 
this  part  of  his  judgment,  that  there  is 
no  printed  authority  for  extending  the  rule 
beyond  cases  of  tort,  yet  he  himself,  in  the 
sentence  immediately  preceding  this  pas- 
sage, shews  what  his  opinion  of  the  extent 
of  the  principle  was,  for  he  had  just  stated, 
that  if  an  actual  forgery  had  been  com- 
mitted, it  would  have  been  difficult  to  sus- 
tain that  or  any  action  for  the  money  till 
something  further  had  happened ;  and  what 
that  something  was,  he  points  out  by  the 
sentence  on  which  the  learned  counsel  for  the 
petitioner  relied,  and  which  I  have  already 
cited.  The  dictum,  therefore,  of  Mr.  Justice 
BuUer,  if  taken  altogether,  is  rather  an 
authority  against  the  first  position  con- 
tended for,  and  the  language  of  the  Judges 
in  the  more  recent  cases  of  Ex  parte  BoU 
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lamd  (5),  SUme  v.  Marsh  (6),  and  JlforM  ▼. 
Keating  ( 7),  to  which  I  shall  have  occasion  ta 
refer  more  fully,  clearly  prove  that  no  such 
distinction  between  actions  upon  contract 
and  actions  upon  tort  exists.  The  next 
point  requires  a  little  closer  examination, 
because  at  the  argument  it  received  the 
assent  of  one  of  the  Judges  of  this  Court, 
— namely,  that  as  the  legal  obligation  to  pay 
over  the  money  received  by  the  bankrupt, 
attached  before  any  act  of  embezzlement, 
or,  for  anything  that  appears,  any  intention 
to  embezzle,  existed,  liie  debt  created  by 
the  receipt  of  the  money  could  not  be  af^ 
fected  by  its  subsequent  felonious  applica- 
tion. This  argument,  as  it  appears  to  me, 
rests  upon  a  misapprehension  of  the  prin- 
ciple upon  which  the  objection  is  founded. 
The  principle  is  not  that  the  debt  has  be* 
come  extinguished  by  or  merged  in  the 
felony,  but  that  the  civil  remedy  for  the 
recovery  of  the  debt  is  suspended  until  the 
creditor  has  first  performed  his  duty  to 
the  public  by  bringing  the  offender  to  jus- 
tice. The  principle  is  very  fully  and  clearly 
stated  in  the  cases  referred  to  during  the 
argument — Ex  parte  Bollan4t  Crosby  v. 
Leng{S),  Stone  V.  Marshy  Marsh  v.  Keating. 
In  Crosby  v.  Leng,  Lord  Ellenborough  says, 
"  The  policy  of  the  law  requires,  that  be- 
fore the  party  injured  by  any  felonioos 
act,  can  seek  civil  redress  for  it,  the  matter 
should  be  heard  and  disposed  of  before  the 
proper  criminal  tribunal,  in  order  that  the 
justice  of  the  country  may  be  first  satisfied 
in  respect  of  the  public  offence.  And  after 
verdict,  either  of  acquittal  or  conviction, 
the  judgment  is  so  far  conclusive,  in  any 
particular  matter,  that  the  objection  is 
thereby  removed  of  bringing  that  sub  ju" 
dice  in  a  civil  action,  which  was  the  proper 
subject  of  a  criminal  prosecution."  And 
Mr.  Justice  Grose  adds,  *'  The  true  ground 
of  the  general  rule  against  the  plaintiff^s 
right  to  sue  for  damages  in  a  civil  action 
for  any  acts  which  amount  to  a  felon^r,  is 
to  prevent  the  criminal  justice  of  the  coun- 
try from  being  defeated,  which  it  would 
be  if  the  party  were  first  permitted  to  ob- 
tain a  civil  satisfaction  for  the  injury." 
And  in  the  case  of  Stone  v.  Marshy  Lord 
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Tenterdeh,  in  the  course  of  his  judgment, 
says,  "There  is  another  rule  of  the 
law  of  England,  namely,  that  a  man  shall 
not  be  allowed  to  make  a  felony  the  foun- 
dation of  a  civil  action  ;  not  that  he  shall 
not  maintain  a  civil  action,  to  recover 
from  a  third  and  innocent  person  that 
which  has  been  feloniously  taken  from 
him, — for  this  he  may  do,  if  there  has  not 
been  a  sale  in  market  overt, — ^but  that  he 
shall  not  sue  the  felon,  and  it  may  be 
admitted  that  he  shall  not  sue  others  to- 
gether with  the  felon,  in  a  proceeding  to 
which  the  felon  is  a  necessary  party,  and 
wherein  his  claim  appears,  by  his  own 
shewing,  to  be  founded  on  the  felony  of  the 
defendant  ;*'  and  in  a  subsequent  passage — 
"  Now,  public  policy  requires  that  offenders 
against  the  laws  shall  be  brought  to  jus- 
tice; and  for  that  reason  a  man  is  not 
permitted  to  abstain  from  prosecuting  an 
offender  by  receiving  back  stolen  property, 
or  any  equivalent  or  composition  for  a 
felony  without  suit,  and,  of  course,  cannot 
be  allowed  to  maintain  a  suit  for  such  a 
purpose.  But,  it  is  not  contended,  that 
any  such  policy  or  rule  is  applicable  to  the 
present  case ;  the  offender  has  suffered  the 
extreme  sentence  of  the  law  for  another 
offence  of  the  same  kind."  And  similar 
language  is  used  by  Park,  J.  in  giving  the 
judgment  of  the  Court  in  Marsh  v.  Keating. 
Lord  Lyndhurst,  in  Ex  parte  Bolland  re 
Marsh  and  others,  says,  **  But  there  is  a 
principle  connected  with  the  same  subject, 
and  which  is  not  confined  to  the  case  of  lar- 
ceny, but  extends  to  cases  of  felony  gene- 
rally, not  merely  to  cases  of  felony  at  com- 
mon law,  but  to  cases  that  have  been  made 
felony  by  subsequent  statutes, — and  this  is 
the  principle  adverted  to  by  Lord  Tenter- 
den, — that  a  man  shall  not  be  allowed  to 
make  a  felony  the  foundation  of  a  civil 
action.  It  is  at  variance  with  the  interest 
of  society,  and  contrary  to  the  principle  of 
public  policy,  to  allow  a  party  injured  by 
any  felonious  act  to  seek  civil  redress  until 
he  has  prosecuted  the  offender,  because,  if 
the  civil  remedy  were  permitted  in  the 
first  instance,  it  would  too  frequently  lead 
to  the  abandonment  of  criminal  prosecu- 
tions ;  the  principle  is  applicable  as  a  prin- 
ciple of  public  policy  to  felony  generally;" 
and  his  Lordship  then  proceeds  to  shew, 
that  as  Fauntleroy  had  been  prosecuted  to 
capital  conviction,  it  was  unnecessary  for 


another  man  to  prosecute  further.  But  it 
is  said,  that  in  the  case  now  before  the 
Court,  the  felonious  act  is  not  the  founda* 
tion  of  the  civil  remedy,  and  that  the  plain- 
tifTs  case  might  be  made  out  in  an  action 
for  money  had  and  received  to  his  use, 
without  shewing  any  embezzlement  of  it 
by  the  clerk;  but,  in  my  opinion,  the 
foundation  of  the  petitioner's  claim  is  com- 
pounded of  the  two  facts,  of  the  receipt  of 
the  money  by  his  clerk,  and  of  his  omis- 
sion to  pay  it  over  or  account  for  it ;  and 
the  complaint  by  a  plaintiff  in  such  an  ac- 
tion is,  that  although  the  defendant  had 
received  so  much  money  to  his  use,  and  had 
promised  to  pay  it,  that  he  had  failed  so  to 
do ;  the  injury  complained  of  is  the  non- 
pa3rment.  It  may  be  true,  that  in  some 
cases  it  might  be  sufficient  for  the  plaintiff 
to  prove  the  receipt  of  the  money  by  the 
defendant,  and  leave  it  to  him  to  discharge 
himself  by  proof  of  payment  over ;  but  it 
is  clear,  that  the  case  now  under  conside- 
ration necessarily  involved  the  proof  of 
both  these  points,  by  the  petitioner;  for  his 
case  was  founded  upon  the  confession  of 
the  bankrupt,  that  he  had  received  and 
misappropriated  the  monies  in  question, 
which  were  not  included  in  the  accounts 
rendered  at  the  time ;  and  these  facts  were 
brought  before  the  commissioner  and  be- 
fore this  Court  by  the  petitioner's  own 
shewing ;  and  I  cannot  separate  the  evi- 
dence of  the  existence  of  the  debt  from  the 
facts  that  shew  that  the  money  was  em- 
bezzled. I  am  therefore  of  opinion,  that 
if  these  facts  had  been  proved  by  the  peti- 
tioner as  plaintiff  in  an  action  at  law,  he 
would  not  have  been  allowed  to  recover 
until  he  had  first  satisfied  the  justice  of  the 
country  by  prosecuting  the  felon.  Is  there 
anything  in  the  nature  of  the  civil  remedy 
by  proof  in  bankruptcy,  that  should  pre- 
vent the  application  to  it  of  the  same  prin- 
ciple of  public  policy  ?  First,  let  us  see 
whether  the  question  has  been  concluded 
by  previous  decisions.  The  first  case  to 
be  found  in  bankruptcy  on  the  subject,  is 
that  of  Ex  parte  Walker  re  Stokes,  decided 
by  the  Lord  Chancellor  on  the  Srd  of  De- 
cember 1806,  which  is  not  reported,  but  is 
referred  to  in  2  Mmt.  8^  Ayr.  208.  That 
case  was  very  similar  in  its  circumstances 
to  the  present;  the  embezzlement  had  been 
detected,  an  acknowledgment  had  been 
made  of  the  fact  by  the  bankrupt,  and  se- 
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curity  giy^en  for  the  amount,  under  which 
execution  had  heen  levied  and  defeated  hy 
a  prior  act  of  bankruptcy;  but,  in  that 
case,  the  proof  was  admitted  by  the  com- 
missioners, in  accordance  with  an  arrange- 
ment made  by  one  of  the  assignees  with 
/  the  consent  of  some  of  the  creditors,  by 
which,  upon  the  Master  consenting  to  aban- 
don his  securities,  he  was  allowed  to  prove 
for  4,000^.  and  upwards,  in  respect  of  the 
monies  embeazled  by  the  bankrupt,  in  ad- 
dition to  the  sum  of  500/.,  which  was  due 
for  money  lent :  the  other  assignee,  how- 
ever, petitioned  to  have  the  proof  ex- 
punged ;  and  the  Lord  Chancellor  directed 
the  commissioners  to  revise  the  proof,  ex- 
cept as  to  the  amount  of  money  lent,  and 
to  report  the  circumstances  to  him :  clearly 
intimating  thereby,  that  if  the  circumstances 
iiad  been  correctly  stated  in  the  petition, 
the  proof  for  the  amount  embezzled  could 
l»ot  be  admitted.  The  next  case  was  Ex 
parte  Shan:  in  that  case  a  petition  was 
presented  by  creditors  to  supersede  the 
commission;  and  one  of  the  grounds  relied 
on  was,  that  the  petitioning  creditor's  debt 
was  for  money  received  by  the  bankrupt 
as  the  clerk  of  the  petitioning  creditor, 
who  had,  before  he  sued  ou(  the  commis- 
sion, charged  the  bankrupt  before  a  magis- 
trate with  the  felonious  embezzlement  of 
the  money  which  formed  the  subject  of  his 
debts :  Sir  Thomas  Plumer  refused  to  su- 
persede the  commission  on  that  ground, 
not  because  the  principle  of  public  policy 
did  not  extend  to  the  remedy  by  commis- 
sion of  bankruptcy,  or  to  the  cases  of  em- 
bezzlement, but  because  there  was  no  evi- 
dence of  any  felonious  embezzlement  by 
the  bankrupt,  which  had  also  been  the 
reason  for  the  dismissal  of  the  charge  be- 
fore the  magistrate.  It  is  true,  that  both 
these  cases  appear  to  have  been  cited  be- 
fore Sir  Anthony  Hartr— £«  parte  Birks^ 
and  that  the  learned  Judge  made  an  order 
declaring  the  petitioner's  right  to  prove, 
although  a  part  of  the  demand  arose  under 
circumstances  very  like  those  of  the  present 
case ;  and,  according  to  the  note  in  which 
this  case  is  reported,  3  Mont,  ^*  Ayr,  208, 
the  order  is  said  to  have  been  made  afler 
a  declaration  by  the  Vice  Chancellor,  that 
the  bankrupt  had  been  guilty  of  felony ; 
but,  upon  reference  to  the  secretary  of 
bankrupts'  books,  I  find  the  secretary's 
minute  of  the  case,  after  stating  the  argu- 


ment by  coi^nsel  for  the  aasigoeea,  that  the 
fact  of  the  felony  was  established  by  the 
affidavits  ;  and  that  the  law,  as  laid  down 
by  the  cases  cited,  and  according  to  the 
principle  of  public  policy,  prohibited  the 
proof  of  such  a  debt,  proceeds  thus : — The 
Vice  Chancellor — **  Suppose  an  indictment 
at  the  Old  Bailey  in  this  case,  what  would 
Birks  say  at  (he  Old  Bailey?"  and  then, 
upon  the  counsel  for  the  petitioner  offering 
to  reply,  the  Vice  Chancellor  gave  his  judg- 
ment; the  minute  of  which  is  this — "To 
decide  th^  case,  as  called  upon«  I  must 
say  that  the  bankrupt  is  guilty  of  felony, 
and  Birks  of  a  misdemeanour ;  here  Birks 
^s  dealing  with  the  bankrupt  in  a  double 
capacity ;"  and  the  minute  then  proceeds 
with  the  declaration  and  order,  as  in  the 
reporter's  note.  From  this*  minute  I  draw 
a  very  different  conclusion  from  that  which 
is  given,  as  the  effect  of  the  Vice  Chan- 
cellor's judgment,  in  the  note  referred  to, 
and  I  should  read  the  Vice  Chancellor's 
judgment  thus ; — I  cannot  decide  this  case 
as  called  upon  by  the  assignees  to  do, 
unless  I  am  prepared  to  say  that  the  bank- 
rupt has  been  guilty  of  a  felony,  and  Birks 
of  a  misdemeanour,  in  compounding  that 
felony ;  but  as  Birks  was  dealing  with  the 
bankrupt  in  a  double  capacity^  I  cannot 
arrive  at  that  conclusion;  I  therefore  de- 
clare the  petitioner  entitled  to  prove. — For 
if  the  Vice  Chancellor  is  to  be  taken  as 
declaring  that  the  bankrupt  had  been  guilty 
of  felony,  he  must  also  be  taken  as  declar- 
ing, that  the  petitioner  had  been  guilty  of 
a  misdemeanour;  but  such  a  declaration 
would  be  wholly  inconsistent  with  the  or- 
der made  in  respect  of  costs,  as  I  cannot 
believe  that  the  Vice  Chancellor  would 
have  felt  himself  called  ilpon,  by  general 
principle,  to  give  costs  to  a  petitioner  upon 
an  appeal  from  the  decision  of  the  commis- 
sioners out  of  the  bankrupt's  estate,  in 
contradiction  of  the  general  rule  that  had 
theretofore  prevailed,  if  he  was  convinced 
that  the  petitioner  had  been  guilty  of  com- 
pounding a  felony,  in  the  very  matter  under 
discussion.  Having,  therefore,  the  autho- 
rity of  one  decision  expressly  upon  the 
point,  and  collecting  that  the  opinion  of 
Sir  T.  Plumer,  as  may  be  inferred  from 
the  case  oi  Ex  parte  Skaav — of  Lord  Eldon, 
as  may  be  assumed  from  the  direction  of 
the  issue  in  the  case  of  Ex  parte  BollantL — 
and  also  of  Lord  Lyndhurst,  as  more  plainly 
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implied  from  liis  judgment  in  the  same 
matter,  confirm  that  decision,  that  the  re- 
medy hy  proof,  under  a  commission  of 
bankruptcy,  is  subject  to  the  same  prin- 
ciple of  public  policy  that  suspends  the 
remedy  by  action  until  after  criminal  pro- 
secution ;  and  being  satisfied  that  the  same 
principle  ought  to  be  applied  to  both,  (sub- 
ject always  to  the  controuling  power  of 
this  Court  to  prevent  injustice  in  cases 
where  the  detection  of  the  felony  has  been 
very  recent,)  and  which  may  always  be 
obviated,  either  by  entering  a  claim  or 
leaving  in  the  hands  of  the  assignee  suffi- 
cient funds  to  cover  the  expected  amount 
of  dividends  on  the  claim,  I  am  of  opinion 
that  the  learned  commissioner  has  rightly 
applied  it  to  the  proof  tendered  in  this 
case.  And  the  petitioner  appears  to  me 
to  be  the  less  entitled  to  the  interference 
of  this  Court,  because  he  has  not  only 
omitted  to  prosecute  the  delinquent,  but, 
after  confession  of  the  felony,  has  taken 
security  for  the  debt,  under  circumstances, 
which,  to  say  the  least  of  them,  raise  a  sus- 
picion that  an  understanding  that  the 
bankrupt  was  not  to  be  prosecuted  crimi- 
nally, was  a  part  of  the  consideration  upon 
which  that  security  was  given. 

Sir  John  Cross. — When  this  case  came 
on  for  hearing,  Ex  parte  Birks^  as  cited  in 
the  notes  in  Montagu  and  AyrtofCs  Rc' 
ports,  appeared  to  be  an  express  authority 
for  the  rejection  of  the  petitioner's  claim, 
for  it  was  stated  there  for  a  fact,  that  the 
Vice  Chancellor  was  of  opinion  that  the 
bankrupt  had  committed  a  felony,  and  the 
Court  was  reluctant  to  come  to  a  decision 
at  variance  with  that  case ;  upon  referring 
to  the  authorities,  it  appeared  that  the  de- 
duction there  drawn,  was  not  correct,  but 
I  must  say  that  this  is  the  first  time  that  I 
have  ever  detected  an  inaccuracy  in  the 
reports  in  question.  It  does  not  appear 
from  the  secretary's  book,  that  the  Vice 
Chancellor  did  determine  the  fact  of  the 
felony ;  with  a  view  to  the  question,  whe- 
ther there  was  a  pre-existing  debt  or  not, 
it  became  necessary  to  examine  the  evi- 
dence :  if  the  fact  had  appeared  that  the 
bankrupt  had  been  employed  to  receive  a 
specific  sum  from  one  debtor  of  the  credi- 
tor, there  might  be  some  foundation  for  a 
pre-existing  debt,  though  the  bankrupt 
had  embezzled ;   the  bankrupt  was  in  the 


situation  of  an  accountant,  and  perhaps  re- 
ceived these  monies  from  a  hundred  diflfer- 
ent  persons.  All  we  know,  is  from  the 
statement  of  the  petitioner  himself:  he  says 
that "  the  bankrupt  received  these  monies  at 
various  times,  and,  two  years  afterwards, 
confessed  that  he  had  embezzled  them  all ; 
and  then  accounted  with  me  for  all  the 
sums  he  had  so  received,  and  gave  his 
warrant  of  attorney  for  the  amount."  There 
is  no  evidence  then  of  the  debt,  except  the 
petitioner's  affidavit  of  the  bankrupt's  con- 
fession; and  that  confession  amounts  to 
embezzlement ;  I  cannot  say  that  there 
was  a  pre-existing  debt,  when  the  account 
was  stated  afler  the  commission  of  the 
felony.  There  is  also  another  circumstance, 
whether  there  is  not  a  compounding  of  the 
felony:  there  does  not,  indeed,  appear  to  be 
an  express  contract  to  forbear  prosecution, 
yet,  taking  the  judgment  at  that  time  leaves 
great  room  to  come  to  that  conclusion. 
With  this  view  of  the  case,  1  am  of  opinion 
that  the  petitioner  has  not  made  out  his 
title  to  prove  under  the  commission. 

Sir  George  Rose. — It  is  unnecessary 
for  me  to  say  much,  afler  the  able  exposi- 
tion of  my  learned  colleagues.  The  ques- 
tion was  brought  accurately  before  the 
Court  by  the  petitioner ;  and  it  appeared 
to  have  been  fairly  and  candidly  stated  to 
the  commissioner.  As  a  Judge,  I  have 
not  to  declare  the  matter  to  have  been' a 
felony,  but  to  apply  this  test,  whether  the  cir- 
cumstances shew  a  moral  and  legal  pro- 
bability of  a  conviction  by  a  jury  thereon. 
It  was  the  duty  of  the  petitioner  to  have 
prosecuted,  and  a  conviction  was  probable. 
None  of  the  cases  cited,  either  in  law  or 
equity,  have  a  direct  application  to  the  pre- 
sent state  of  things,  but  the  authorities  ap- 
pear to  coincide  in  the  opinion  that  civil 
remedies  should  be  suspended,  unless  pro- 
secution was  attempted.  The  bankrupt 
had  become  debtor  to  the  petitioner,  by' 
the  contract  bearing  date  February  1836, 
rather  than  on  the  original  transactions; 
and  the  contract  in  question  proceeded 
from  an  arrangement  and  compromise. 

It  was  afterwards  agreed,  with  the  sanc- 
tion of  the  Court,  that  the  petitioner  should 
be  allowed  to  retain  the  49/.  !«.,  as  a  com- 
pensation for  the  loss  of  the  78/.  paid  to 
the  landlord,  and  that  no  proof  should  be 
tendered  for  the  10/.  lent. 
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Petition  dismissed,  without  costs,  those 
of  the  assignees  to  be  allowed  out  of  the 
estate. 


Practice — Supersedeas —  Commissioner, 

The  Court  will  not  supersede  a  commission 
on  the  ground  that  some  of  the  commissi4m' 
ers  are  creditors. 

This  was  a  petition  by  the  bankrupt,  to 
have  a  fiat  issued  against  him  annulled,  on 
the  ground,  that  two  quorum  commission- 
ers, who  had  adjudicated  him  a  bankrupt, 
were  creditors  (to  a  small  amount). 

Mr.  K,  Parker,  for  the  petitioner,  con- 
tended, that  he  had  a  right  to  urge  this  as 
a  legal  objection  to  the  fiat.  The  order 
of  Lord  Eldon,  (S5th  of  July  1817,)  on  the 
subject,  was  imperative,  and  was  evidently 
issued  to  prevent  persons  sitting  as  Judges 
in  their  own  cause.  The  bankrupt  had  to 
complain  that  he  had  been  found  a  bank- 
rupt by  persons  acting  contrary  to  the 
practice  and  policy  of  the  Bankrupt  Laws. 

[^Per  Curiam. — Did  you  ever  know  a 
case  where  a  bankrupt  came  to  a  court  to 
get  rid  of  his  commission  on  such  a  plea?] 

Ex  parte  Kemp  re  Dennet  Lodge  (1), 
was  a  case  which  recognized  the  principle 
contended  for ;  and  there  the  Vice  Chancel- 
lor superseded  the  commission  with  costs. 

\_Per  Curiam.^— \n  that  case,  there  were 
two  commissions,  and  the  question  was 
simply,  which  of  the  commissions  should  be 
preferred.] 

In  Ex  parte  Matthews  (2),  on  an  ex  parte 
application,  the  Lord  Chancellor  granted 
a  supersedeas,  because  two  of  the  commis- 
sioners were  creditors. 

Mr.  Swanston,  for  the  assignees. — The 
objection  that  two  of  these  commissioners 
are  creditors,  is  not  a  legal  objection,  but 
is  founded  simply  on  a  point  of  practice. 
The  general  order  referred  to  does  not 
now  apply. 

The  Chief  Judge. — We  are  of  opinion, 
that  this  is  not  a  suflScient  ground  to^  in- 
duce us  to  supersede  the  fiat.    The  objec- 

(1)  Mont.f5T. 

(f )  1  Glyn  &  Jam.  164. 


tion  taken  is,  that  the  quorum  commiMon- 
ers,  who  have  not  been  appointed  by  the 
solicitor,  or  any  interested  party,  but  by 
the  Lord  Chancellor,  on  the  recommenda* 
tion  of  the  Judges,  happened  to  be  creditors 
to  a  small  amount.  The  order  of  Lord 
Eldon,  upon  which  the  cases  that  have 
been  cited  depend,  directs,  "  that  the  soli- 
citors, in  delivering  to  the  Secretary  of 
Bankrupts  the  names  of  the  commissioners 
to  be  inserted  in  the  commission,  do  at  the 
same  time  certify,  that  according  to  the  best 
of  their  knowledge  and  belief,  none  of  the 
said  persons  intended  to  be  commissioners, 
or  a  commissioner,  are  or  is  in  any  manner 
creditors,  or  a  creditor  of  the  intended  bank- 
rupt." Now,  however,  commissioners  are 
not  selected  by  the  solicitor,  and  the  order  so 
far  does  not  apply  ;  and  the  only  thing  we 
might  be  induced  to  do,  would  be  to  direct 
those  gentlemen  not  to  act  until  they  had 
released  their  debts,  or  send  the  commission 
to  the  next  list  of  commissioners. 

Petition  dismissed.     Assignees* 
costs  out  of  the  estate. 


188Z.     7     « 
Mar   21    f    Ex  parte  LZWiB  re  cmvEY. 

Practice. — Fivd  voce  Examination, 

The  Court  willt  except  in  very  urgent 
cases,  hear  a  case  on  the  affidavits  Jirst,  be- 
fore it  puts  a  party  to  the  expense  of  a  vivi 
voce  examination. 

This  case  was  allowed  to  stand  over,  ia 
consequence  of  some  fresh  affidavits  having 
been  filed. 

Mr.  Bacon,  for  the  petitioner,  applied 
that  it  might  stand  over  for  a  longer  period 
than  the  one  proposed,  in  order  that  some 
of  the  parties  who  had  given  evidence  on 
the  former  petition,  which  had  failed,  and 
who  w^re  unwilling  to  come  forward,  might 
be  examined  vivd  voce  before  the  Court. 

jlfir.  Swanston  and  Mr*  Anderdon  op- 
posed the  application. 

Per  Curiam. — We  had  better  give  all 
parties  notice  that  we  shall  read  those  affi- 
davits on  the  hearing,  and  see  what  the 
case  is,  before  we  put  the  parties  to  the 
enormous  expense  of  a  vind  voce  examina- 
tion. 
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1M6      "^ 
-^       1*0    %  ^^  parte  daubbnt  re  bridek. 

Supersedeas  —  Trading  —  Surgeon  and 
Apothecary, 

A  surgeon  or  ajfoiheearyf  selling  drugs 
genenUfy  to  any  one  nko  may  apply^^ 
held^  a  trader  wUMn  the  bankrupt  lams* 

This  was  the  petition  of  a  creditor  to 
supersede  a  fiat,  which  had  been  issued 
against  a  Mr.  Briden,  who  practised  as  a 
surgeon  and  apothecary,  on  the  ground 
that  he  was  not  a  trader.  The  affidavits 
in  favour  of  the  trading  stated,  that  he  and 
his  servant  had  often  supplied  medicines 
&c.  to  casual  customers  who  called,  with* 
out  any  prescription.  The  affidavits  went 
on  to  describe  the  house,  which  had  only 
"  Surgery"  upon  a  side  door,  and  was  usu- 
ally kept  shut,  and  persons  could  only 
obtain  admission  by  ringing  a  beU. 

Mr.  Anderdon* — ^The  affidavits  of  the 
two  persons  here  do  not  go  on  to  say  that 
they  never  consulted  Mr.  Briden  as  a 
medical  man,  in  which  case  it  would  only 
amount  to  a  casual,  and  not  a  general  deal- 
ing. The  description  of  the  house  is,  that 
it  is  situated  in  Great  Coram  Street,  with 
**  Surgery"  on  the  door,  and  no  external 
indication  of  a  shop;  and,  according  to 
Mr.  Briden's  own  account,  he  practised  as 
a  surgeon  and  apothecary.  Now,  the  dis- 
pensing of  medicines  is  often  incidental  to 
the  sort  of  practice  carried  on  by  surgeons, 
unless  they  are  in  the  first  practice ;  and  it 
would  be  extending  the  term  trading  much 
beyond  its  fair  limits,  if  persons  who  dis- 
pensed medicines  in  the  capacity  of  sur- 
geons or  apothecaries  were  included.  None 
of  the  cases  advert  directly  to  a  surgeon 
or  apothecary. 

[Per  Curiam* — The  mere  dispensing  of 
drugs  in  the  course  of  his  profession  wiU 
not  render  him  liable  to  the  bankrupt  laws ; 
so  that  this  case  is  brought  down  to  the 
single  fact,  was  he  in  the  habit  of  serving 
any  one  who  called  ?] 

[Sia  6.  Rose. — It  is  merely  a  question 
of  evidence:  what  was  his  intention?] 

His  intention  can  only  be  arrived  at  from 
his  acts,  and  those  acts  were  nothing  more 
than  those  of  medical  practitioners  in  ge- 
neral practice.  In  Stewart  v.  Ball  ( 1 )  it  watf 
(1)  f  New  Rep.  78. 
New  Series,  VL— Bankr. 


laid  down,  that  if  a  person  buy  and  .sell  in 
the  way  of  merchandise  only  occasionally^ 
without  an  intention  of  permanently  con- 
tinuing such  dealing,  he  is  not  liable  to  the 
bankrupt  laws;  and  this  distinction  will 
hold  good  in  the  present  case.  Now,  here 
the  surgery  which  exists  cannot  deceive ; 
it  was  not  a  shop;  it  gave  no  external  indi- 
cation of  wishing  to  sell  to  any  person  who 
might  call ;  and  the  bankrupt  himself  has 
given  a  clear  snd  distinct  character  to  what 
he  now  calls  his  shop,  by  calling  it  his 
surgery. 

Per  Curiam* — ^The  question  is  not  here, 
whether  a  surgeon  or  an  apothecary  is 
liable  as  such  to  the  bankrupt  laws ;  but 
whether  this  person  has  so  conducted  his 
business  as  to  bring  himself  within  the 
meaning  of  the  term  "  trader ;"  we  are  of 
opinion  that  he  has  done  so. 

Petition  dismissed^  with  costs. 


1887.     \  jy  , 

J  n  2S     \        P^^  oowBRS  re  seaber. 

Proof —  Statute  of  Limitations  —  Trust 
Money. 

Where  a  soUeiior  to  i^  trustee  after  the 
death  of  the  trustee  exercises  any  acts  of 
coniroui  over  the  trust  property,  the  Court 
wUl  permit  the  cestui  que  trust  to  prove 
agmnst  his  estate  for  the  trust  money  in  his 
hands  at  the  time  of  his  bankruptcy ;  and  the 
Statute  of  Limitations  is  no  bar* 

The  bankrupt  was  employed  by  Moore, 
the  trustee  of  the  petitioners,  to  sell  a  por- 
tion of  the  trust  estate,  which  he  did,  and 
received  the  money  for  the  same.  After 
the  death  of  Moore,  he  retained  this  money, 
on  the  plea  that  other  parties  had  set  up  a 
claim  to  it.  It  was  proved  also,  that  out 
of  the  fund  he  had  paid  in  1827,  since  the 
death  of  the  trustee,  four  guineas,  being 
part  of  the  expenses  of  the  sale.  There 
had  been  no  other  acknowledgment  of  the 
debt  from  that  time. 

Mr.  J.  Russell,  for  the  eestuis  q^  trust, 
the  petitioners. 

[Per  Curtufii.— All  you  want  is  an  order 
of  the  Court  for  one  of  the  cesiuis  que  trust 
to  go  in  and  prove  before  the  commis- 
sioner.] 

H 
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Mr*  SwoMton  and  Mr,  Campbell^  for  the 
aBsignees. — ^Between  the  trustee  and  the 
solicitor,  this  account  is  no  trust  account, 
and  as  more  than  six  years  have  elapsed 
since  any  acknowledgment,  the  Statute  of 
Limitations  will  apply. 

[Sir  J.  Cross. — ^By  what  authority  did 
he  pay  this  four  guineas  ?] 

He  paid  it  as  part  of  the  expenses  of 
the  sale ;  but  that  will  not  constitute  him  a 
trustee. 

[Sir  J.  Cross. — It  is  one  ingredient 
when  he  retains  the  trust  money.] 

The  petitioners,  after  the  death  of  Moore, 
agreed  to  leave  the  money  in  the  hands  of 
the  bankrupt,  upon  his  agreeing  to  allow 
them  5L  per  cent,  interest ;  therefore,  it 
remained  in  his  hands  simply  as  their  debtor* 

Mr,  Russell^  in  reply. — It  is  not  pre- 
tended  that  the  bankrupt  did  not  receive 
the  whole  of  the  money,  for  he  enters  it 
in  his  own  account-book,  "  Godfrey's  Le- 
gacy 500^.,"  and  also  makes  a  charge  for 
receiving  it ;  and  in  1827  he  is  found  deal* 
ing  with  it. 

The  Chief  Judge. — I  thought,  at  first, 
that  this  had  been  the  case  of  a  cestui  que 
trust  having  gone  before  the  commissioner 
to  tender  his  proof,  and  the  commissioner, 
having  no  audiority,  without  the  order  of 
the  Court,  had  declined  entering  into  the 
question.  In  that  case,  the  order  would 
have  gone  of  course.  But  now  it  appears, 
that  not  only  is  such  an  order  sought  to 
be  obtained,  but  also  a  declaration  that  the 
Statute  of  Limitations  presents  no  bar. 
The  proof  sought  to  be  established  is  for 
so  much  money  received  by  the  bankrupt 
as  solicitor  to  the  trustee,  in  respect  of 
purchase-money  of  an  estate  which  the 
bankrupt  had  entered  in  his  books ;  and 
the  question  is,  whether  that  places  Sea- 
ber  in  such  a  relation  to  the  cesiuis  que 
trust  as  to  prevent  his  setting  up  the  misi^ 
tute  of  Limitations  as  an  answer:  whether, 
by  this  admission  of  having  the  Trust 
money  since  the  death  of  the  trustee,  and 
no  other  trustee  representing  the  estate, 
that  makes  him  qua  trustee,  and  prevents 
the  operation  of  the  statute..  I  confess  my 
present  view  is,  that  it  does  not;  but  as  my 
learned  colleagues  take  a  different  view,  I 
should  like  to  take  time  befote  I  give  a 
final  opinion. 


Sir  J.  Cross. — ^The  questioil  is,  whetlier 
the  bankrupt  is  clothed  with  the  character 
of  a  trustee;  and  to  ascertain  that,  we  must 
see  whether  he  was  a  debtor  to  Moore. 
He  enters  himself  in  his  books  as  a  debtor 
for  the  purchase-money.  Could  not  Moore 
have  sued  him  at  law  for  money  had  and 
received,  and  wonld  not  that  entry  have  been 
conclusive  evidence  ?  If  it  was  a  legal  debt 
between  him  and  Moore,  he  could  not  be  a 
trustee,  and  then  the  statute  would  apply* 
Then  comes  the  other  question,  whether 
what  passed  between  the  parties  amounted 
to  an  acceptance  of  a  trust  by  the  bankrupt ; 
or  did  he  by  that  arrangement  make  him- 
self their  debtor  f  An  action  may  be 
brought  against  an  executor  upon  his  own 
promise  to  pay  the  legatees,  saad  against  a 
trustee  on  an  admitted  balance  and  pro^ 
mise. 

Sir  O.  Ross. — It  appears  that  the  qnes* 
tion  has  already  been  before  die  commis- 
sioner, and  he  considered  that  it  was  no 
trust  fund,  and  that  the  debt  was  barred. 
If  the  facts  turn  out  as  die  petitioners  put 
it,  that  the  money  was  left  in  his  bands, 
with  an  agreement  that  he  should  pay  in- 
terest, that  will  fix  it  as  trust  money.  The 
evidence  upon  the  afiidavits  certainly  does 
not  bring  us  to  the  conclusion  that  there 
was  such  a  contract.  The  solicitor  was 
employed,  as  such,  by  the  trustee,  to  sell 
the  estate,  and  in  his  books,  which  are 
evidence  against  the  assignees,  enters  the 
payment  of  the  money.  Where  a  solicitor 
acts  in  a  sale  of  trust  property,  and  in  re- 
spect of  the  sale  receives  the  trust  fund, 
and  marks  the  fund  as  trust  property,  what 
is  the  effect  of  the  equitable  rights  of  the 
parties  against  the  fund  ?  1 1  is  impossible  to 
dispute  Uiat  it  is  not  evidence  of  a  direct 
ear-marking  of  the  sum.  Whatever  are 
the  consequences  of  the  receipt  of  trust 
money  with  knowledge,  a  man  becomes  by 
that  act,  a  trustee  for  die  cestuls  que  tnut^ 
if  they  think  fit  to  consider  him  so.  The 
only  mode  ire  can  dispose  of  the  question 
is,  by  asking,  does  the  evidence  furnish 
against  the  assignees  the  conclusion  that 
this  money  was  in  the  hands  of  the  solicitor  f 
The  result  of  the  entries  carries  that  con- 
clusion against  the  assignees.  Has  the 
solicitor  discharged  himself  firom  that  lia- 
bility by  payment  or  account  ?   He  has  not 

-Cur,  adv,  wdi* 
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March  22ncl. — ^The  Chief  Judge. — ^This 
was  a  petition  by  the  legatees  under  the 
will  of  the  late  John  Godfrey,  deceased, 
foj^  proof  against  the  bankrupt's  estate  of 
a  debt  alleged  to  have  been  due  from  him 
to  the  estate  of  the  testator. 

The  only  question  raised  upon  the  hear- 
ing was,  whether  the  Statute  of  Limitations 
presented  any  bar  to  the  admission  of  the  pe-* 
titioners,  as  creditors  for  such  sum  as  should 
be  found  to  have  been  due  at  the  time  of  the 
bankruptcy;  and  the  answer  to  that  ques- 
tion depended  upon  the  single  fact,  whe* 
ther  the  monies  belonging  to  the  testator's 
estate,  then  in  the  hands  of  the  bankrupt, 
were  to  be  considered  as  held  by  him  in 
the  character  of  trustee,  or  simply  as  the 
attorney  and  agent  for  the  trustee,  or  of 
his  personal  representative.  It  appeared 
by  the  affidavits,  that  the  surviving  trustee, 
William  Moore,  had  employed  the  bank- 
rupt as  solicitor  to  dispose  of  a  portion  of 
the  trust  estate  by  sale,  and  that  the  sale 
having  been  effected  under  the  bankrupt's 
direction,  he  received  the  whole  or  a  por* 
tion  of  the  purchase-money,  which,  with 
the  e3u»ption  of  some  small  sums  paid  to 
the  tesiuu  que  trust  during  the  trustee's 
lifetime,  and  a  sum  of  four  guineas  paid  for 
the  expenses  of  the  sale  after  the  trustee's 
death,  he  had  retained  in  his  hands,  upon 
the  plea,  that  a  daim  had  been  set  up 
Sffainst  the  testator's  estate  by  a  Mr. 
Young,  and  that  there  could  be  no  distri- 
bution under  the  will,  until  that  claim  was 
settled.  It  is  a  clear  rule  in  equity,  that 
when  a  party  is  found  in  possession  of  and 
exercising  dominion  over  trust  property, 
knowing  it  to  be  so,  unless  he  can  shew 
some  other  character  to  which  his  acts  can 
be  properly  referred,  he  is  always  held  re* 
sponsible  to  the  cestuU  que  trust,  in  the 
same  manner  as  if  he  had  been  duly  ap« 
pointed  a  trustee  in  respect  of  the  property 
over  which*he  has  assumed  the  dominion. 
Up  to  the  death  of  the  trustee  the  receipt 
and  retention  of  the  purchase-money,  and 
the  payment  to  the  eestuis  que  trust,  might 
be  referred  exclusively  to  his  character  as 
solicitor  to  the  trustee  to  whom  he  was  ac- 
countable ;  and  in  the  absence  of  his  per- 
aonal  representative,  it  might  have  been 
difficult  in  respect  of  those  acts  to  have 
held  him  accountable  directly  to  the  lega- 
tees: but  as  the  bankruptnot  only  continued 


to  retain  the  iponey  after  the  trustee's 
death,  but  retained  it  on  trust  property  on 
the  plea  of  Mr.  S.  Young's  outstanding 
claim ;  and  further,  as  the  bankrupt  after 
the  death  of  the  trustee  appears  by  his 
own  account  to  have  paid  monies  out  of 
the  trust  fund,  and  thus,  afler  his  character 
as  solicitor  to  the  trustee  had  expired,  to 
have  exercised  some  controul  over  the 
fund,  and  as  there  is  no  personal  represen- 
tative of  the  trustee,  and  the  bankrupt  is 
also  dead,  so  that  all  further  inquiry  would 
be  fruitless,  I  feel  no  difficulty  in  acqui- 
escing in  the  conclusion  formed  by  my 
learned  colleasues,  that  the  money  was  in 
,  the  hands  of  the  bankrupt  at  the  time  of 
his  bankruptcy,  as  trustee  for  the  petitioner; 
and  that  neither  the  absence  of  the  personal 
representative  of  Moore,  nor  the  Statute 
ofXimitations,  presents  any  bar  to  the  claim 
of  the  petitioner  to  be  admitted  as  creditor 
for  such  amount  as  shall  be  found  to  be 
due  upon  taking  an  account  against  the 
bankrupt  in  that  character,  of  all  sums  re- 
ceived and  paid  by  him  in  respect  of  the 
testator's  estate. 


1887.     1     «         , 
Jan  27     I  P^^^  hunt  re  meter. 

Practice, — Staying  Dividend — Proof. 

The  Court  nfitt,  under  pecfdiar  ctrcvsi- 
stances,  stay  a  dividend,  in  order  that  a  ere* 
dkor  may  come  tn  and  wove;  but  only  on 
the  creditor's  paying  alt  expenses  that  may 
he  incurred  oy  calling  another  dividend 
meeting. 

A  dividend  not  aUowed  to  be  altered  ivith* 
out  a  public  meeting, 

A  fiat  issued  against  Meyer  on  the  6th 
of  June  1886.  Shortly  afterwards  there 
was  an  offer  of  a  composition  of  7s.  in  the 
pound;  and  the  petitioner,  being  a  creditor 
of  the  bankrupt  to  a  large  amount,  agreed 
to  the  terms  thereof,  and,  believing  it  would 
be  carried  into  effect,  did  not  attend  any  of 
the  meetings  under  the  fiat,  and  did  not 
know,  till  the  last  examination,  that  the 
composition  was  abandoned.  On  the  18th 
of  December,  a  dividend  of  7s,  in  the  pound 
was  declared;  and  on  the  15th,  the  ^ti- 
tioner  applied  to  the  commissioner  to  direct 
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the  official  assignee  not  to  pay  the  dividend, 
in  order  that  he  might  present  a  petition  ; 
but  the  commissioner  declined  interfering. 
The  dividend  declared  comprised  the  whole 
of  the  estate,  and  had  not  yet  been  paid. 

Mr»  Bethel,  for  the  petition. 

Mr.  HeUierington,  for  the  assignees. — In 
Ex  parte  Brees  {\\  the  Court  refused  to 
order  a  dividend  to  be  stayed  upon  the 
petition  of  a  creditor,  whose  omission  to 
prove  proceeded  from  his  own  laches. 
Ex  parte  Smith  (%)  was  a  particular  case. 
There  it  was  said,  that  assignees  applying 
to  prove  are  not  bound  by  the  same 
laches  as  might  bind  an  individual  cre- 
ditor ;  but  that  exception  proves  the  rule. 

The  Chief  Judge. — Every  case  of  this 
kind  must  depend  upon  its  peculiar  cir- 
cumstances. It  does  not  follow  as  a  matter 
of  course,  that  a  creditor  who  delays  to 
come  in,  though  he  offer  to  pay  the  ex-* 
penses  of  the  meeting  and  recasting  of  the 
dividend,  is  to  be  allowed  to  do  so  ;  nei- 
ther does  it  follow  as  a  matter  of  course^ 
that  he  is  to  be  shut  out  from  his  share 
of  the  property.  The  question  always  is, 
whether  the  petitioner  shews  such  circum- 
stances as  would  justify  the  Court  in  oplen- 
ing  the  dividend.  It  appears,  here,  that  the 
petitioner  was  misled  by  an  offer  of  ar- 
rangement, and  it  is  not  denied  that  such 
an  arrangement  existed.  I  think  the  prayer 
of  the  petition  should  be  granted,  upon  the 
usual  terms  of  the  petitioner  bearing  all 
the  expense. 

Sir  John  Cross. — This  must  not  be 
taken  as  a  matter  of  course.  It  is  a  very 
grave  and  serious  thing  to  set  aside  an 
order  of  dividend.  In  this  case  the  Court 
thinks  sufficient  reason  has  been  shewn. 

Sir  George  Rose  concurred. 

It  was  then  asked  by  both  parties,  in 
order  to  save  delay  and  expense,  that  the 
commissioner  might  be  at  liberty  to  strike 
out  the  dividend  of  7«.,  and  alter  it  to  6«. 

Per  Curiam — ^The  usual  order  must  be 
followed.  There  must  be  a  public  meeting. 


(1)  S  Dea.  &  Ch.  383. 
(«)  1  Dea.  &  Ch.  267. 


1  00*7 

A     -1  oo    7  ^«  parte  vallamce  re  lash- 
May  18.   3  '•^*- 

Equitable  Mortgage — Shares  in  Gas- 
light Company. 

Where  a  deed  estaUishmg  a  gas-light 
company  declared^  "  that  all  property  pur- 
chased by  the  directors  for  the  heneJU  of  the 
company,  should,  as  between  the  proprietors 
and  their^  respective  real  and  personal  repre- 
sentatives, be  considered  as  personal  estate,** 
and  the  bankrupt  deported  the  certi/kates 
of  shares  with  a  third  party,  as  a  coUaieral 
security  for  a  debt,  and  withoui  any  no- 
tice to  the  company: --Held,  that  the  shares 
passed  to  the  assignees,  as  in  the  order  and 
disposition  of  the  bankrupt.  Sed  quaere,  if 
the  deed  had  required  the  production  ftf  the 
certificates,  previous  to  any  transfer. 

This  was  the  petition  of  the  executors 
of  Mr.  J.  Vallance,  late  of  Brixton, 
claiming  to  be  equitable  mortgagee  of 
certain  shares  in  the  Brighton  General 
Gas  and  Coke  Company,  deposited  with  the 
testator  as  security  for  a  debt  of  SOOL,  and 
it  prayed  the  usual  order  for  sale,  and 
permission  to  prove  for  any  deficiency. 
The  petition  set  out  a  deed  establidiing 
the  company,  in  which  were  the  following 
clauses  relating  to  the  transfer  of  shares : — 
"  That  all  transfers  made  by  any  proprietor 
or  proprietors,  on  the  sale  or  other  alien- 
ation of  his,  her,  or  their  share  (mt  respec- 
tive shares,  or  any  of  them,  shall  be  entered 
in  the  books  of  the  company  kept  for  that 
purpose,  to  be  called  '  The  Share  Registry 
Book,'  and  that  all  transfers  shall  be  ac- 
cording to  a  form  therein  stated.  Tiiat 
no  assignee  of  any  share  or  shares  shall  be 
considered  as  a  proprietor,  until  his  trans- 
fer shall  be  registered.  That  fron  and 
immediately  afler  such  registry,  the  as- 
signees of  any  share  or  shares  in  the  capi- 
tal of  the  company  shall  be  exonerated 
and  discharged  from  all  and  every  the 
covenants,  stipulations,  and  agreements 
therein  contained.  That  the  person  or 
persons  for  the  time  being  named  in  the 
books  of  the  company,  shall  be  deemed 
proprietors  of  the  company,  till  the  registry 
of  the  transfer  of  their  respective  shares 
shall  be  effected  in  the  manner  hereinbefore 
directed,  and,  as  such,  shall  be  subject  to 
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the  CDvenants  and  stipulations  herein*  coii^ 
tamed.  That  the  certificate  or  certificates 
to  he  delivered  by  the  board  of  directors 
to  every  person  who  is,  or  who  hereafter 
shall  become,  a  proprietor  of  the  company, 
in  respect  of  any  share  or. shares  whic}i  is, 
or  are,  or  may  be  taken,  purchased,  or  ac<- 
quired  by  him  or  her  in  the  capital  thereof, 
4hall  at  all  times  be  the  voucher  of  such  per • 
son*s  tide  to  such  share  or  shares.  That  all 
property  purchased  by  the  directors,  for  the 
benefit  of  the  company,  shall,  as  between 
the  proprietors  and  their  respective  real 
and  personal  representatives,  be  considered 
as  personal  estate.'*  The  petition  further 
stated  the  loan  of  600/.  by  Vallance  to  the 
bankrupt  and  his  father,  on  their  joint  and 
several  promissory  notes  for  pay  men  t» 
with  interest  at  51.  per  cent.,  three  months 
after  notice.  That  the  bankrupt,  when  ap* 
plied  to  for  payment,  asked  for  further  time, 
and  agreed  to  deposit  with  the  petitioner 
the  certificates  of  seventeen  20/.  shares  in 
the  above  company,  for  which  the  executors 
gave  the  following  receipt : — "  Received  of 
Mr.  John  Lashmar,  seventeen  shares  in  the 
Brighton  General  Gias  Company,  bearing 
the  above  numbers  as  a  collateral  security 
for  300/.,  due  from  him  and  the  represen- 
tative of  his  late  father,  to  the  executors  of 
the  late  Mr.  John  Vallance,  on,"  &c.  No 
transfer  of  the  shares  was  ever  made  ;  nor 
was  any  notice  given  to  the  office ;  but  the 
petitioner  had  inquired  of  the  secretary 
whether  a  transfer  of  any  shares  could  be 
made  by  any  proprietor,  without  producing 
the  certificates,  and  was  informed  it  could 
not — that  the  company  is  and  was,  at  the 
time  of  the  deposit  of  the  certificates,  pos* 
sessed  of  a  copyhold  estate. 

Mr.  Sturgeofif  for  the  petitioner. — These 
shares  do  not  pass  to  the  assignees  of  the 
bankrupt,  as  in  his  order  and  disposition, 
inasmuch  as  the  company  being  possessed 
of  some  copyhold  property,  the  shares  par* 
take  of  the  reaUy.  In  the  case  of  The 
Fauxhall  Bridge  Company  {l\  it  was  held, 
that  shares  were  not  within  the  statute  of 
James,  as  the  company  were  possessed  of 
real  estates  ;  and  it  has  also  been  decided 
that  shares  in  the  New  River  Company^ 
and  in  some  navigable  canals,  are  real  pro* 
perty,  and  they  have  been  dealt  with  ac« 

(1)  1  GI.&  Jam.  101. 


cordingly — 1  Cruise,  54,  Shonet^s  P.  C.  S07 ; 
and  in  Buclceridge  v.  Ingram  (2),  il  widow 
was  held  entitled  to  her  dower  out  of 
shares  in  the  Avon  Navigation  Company, 
though  the  amount  of  the  capital  was  the 
principal,  the  soil  of  the  river  was  the 
King's,  and  the  company  had  only  a  few 
receiving-houses  at  the  locks.  The  words 
of  Lord  Coke,  cited  at  the  bar  in  that  case, 
are  important,  {Co.  Lit.  19,  20,)  shewing 
that  where  an  inheritance  is  granted,  aris* 
ing  out  of  land,  or  in  any  way  connected 
with,  or  exercisable  within  it,  it  is  so 
much  of  the  nature  of  realty,  as  not  to 
pass  by  will  without  three  witnesses.  Now, 
the  utmost  effect  that  can  be  given  to  the 
deed,  is  to  make  the  shares  personal  pro- 
perty between  the  parties,  but  not  as 
against  the  petitioners,  who  hold  them 
merely  as  a  collateral  security ;  for  even  if 
an  act  of  parliament  had  been  obtained,  as 
in  the  case  of  the  Lancaster  Canal  Company^ 
the  nature  of  the  property  would  not  have 
been  altered  beyond  the  parties,  and  the 
object  intended  to  be  effected  by  the  act. 
The  shareholders,  however,  have  been 
held  rateable  to  the  poor  under  the  4d 
Eliz.  c.  2.  8.  1 — The  King  v.  the  Brighton 
OaS'Ught  Company  {$) :  and  if  the  shares 
have  the  character  of  realty  for  one  pur* 
pose,  they  surely  cannot  be  changed  into 
personalty  for  another.  In  The  King  v. 
the  Trustees  for  Paving  and  Lighting 
Shrewsbury  (4t),  where  there  was  a  local 
act,  Lord  Tenterden  remarked,  "It  was 
admitted,  that  if  this  had  been  a  poor-rate 
under  the  statute  of  Elizabeth,  there  could 
have  been  no  doubt  that  the  gas-light  com- 
pany would  be  liable ;  nor  can  there  be  any 
doubt  that  the  word  '  hereditament,'  in  its 
large,  and  extensive,  and  ordinary  sense, 
wiU  include  the  ground  and  soil  in  the 
several  ways  and  other  places  in  which  the 
pipes  and  apparatus  belonging  to  the  com<- 
pany,  are  fixed."  Now  the  words  of  the 
statute  do  not  extend  to  real  property — 
Ryall  V.  /2o//(5),  Stephen  v.  Sole  {6),  and 
Ex  parte  the  Fauxhall  Bridge  Company. 
It   cannot,  therefore,  be  urged  that  this 

(«)  2  Ve8.  joD.  65«. 

(3)  5  B.  &  C.  466 ;  8.  e.  4  Law  J.  Hep.  K.B.  f  13. 

(4)  3  B.  &  Ad.  29 i  ;  ■.  c.  ««  The  King  v.  the 
Shrewsbury  Gas  Company,  1  Law  J.  Rep.  (ii.s.) 
M.C.  18. 

(5)  1  Atk.  168. 

(6)  1  Vea.  75t. 
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deed  is  to  have  the  effect  of  so  reducing 
realty  into  personalty,  as  to  deprive  the 
petitioners  of  their  lien. 

[The  Chief  Judob, — We  do  not  deprive 
them  of  their  lien.  The  question  is,  are  we 
to  grant  them  a  favour  ?] 

If  a  partnership  deed  were  entered  into, 
declaring  that  certain  real  property  should 
be  considered  as  personal,  an  indictment  for 
larceny  in  respect  of  such  property  could 
not,  at  common  law,  be  sustained,  because 
the  party  charged  was  no  party  to  the  deed ; 
and  the  same  argument  will  apply  to  the 
petitioners.  But,  another  point  is,  that 
although  these  shares  stood  in  the  name  of 
the  bankrupt  in  the  books,  they  were  not  in 
his  order  and  disposition,  inasmuch  as  the 
bankrupt  could  not  have  made  any  transfer 
of  these  shares,  without  producing  the  cer« 
tificates. 

[Per  Curiam, — We  must  have  further 
evidence  on  that  point.] 

Mr.  Surge,  for  the  assignees.  «-f- This 
question  has  been  decided  by  the  case  of 
The  Lancaster  Canal  Company  (7);  and 
the  other  cases  cited  do  not  apply.  Even 
if  the  company  were  possessed  of  consider- 
able property  in  land,  which  is  not  the  case, 
the  shares  must  be  considered  as  personal 
property,  for  they  represent  the  capital' 
subscribed,  and  not  the  land.  But  the 
deed  declaring  the  shares  to  be  personal 
property,  brings  the  case  precisely  within 
the  decision  in  the  case  of  The  Lancaster 
Canal  Company^  where  the  words  of  the 
private  act  of  parliament  were,  that  "  the 
ahares  be  deemed  personal  estate,  and 
shall  be  transmissible  as  such,"  for  there  is 
no  difference  between  the  effect  of  a  deed 
and  a  private  act  of  parliament.  It  is  true, 
that  the  arguments  now  used  were  not  ad* 
▼anced  in  that  case,  but  the  case  of  The 
Vauxhall  Bridge  Canmany  was  cited,  and 
considered  by  Lord  Lyndhurst  as  an  au- 
thority entitled  to  no  weight,  with  respect 
to  the  question  of  the  shares  being  real  or 
personal  property,  "as  the  attention  of  the 
Court  was  not  directed  by  the  arguments 
of  counsel  to  that  peculiar  subject."  These 
shares,  therefore,  stand  upon  the  same 
footing  as  shares  in  an  insurance  company, 
of  the  transfer  of  which  the  Court  has  de- 
cided that  notice  must  be  given.  That 
they  were  in  the  order  and  disposition  of 
(7)  Mont.  &  Bl.  94;  t.  c.  1  D.&  Ch.  411. 


the  bankrupt  is  evident,  inasmuch  as  he 
could  go  and  receive  the  dividends  on  the 
shares;  and  any  one  going  to  the  office 
would  have  been  told  that^  the  bankrupt 
was  the  proprietor. 

ilfr.  Sturgeon,  in  reply. — ^The  words  of 
the  act  of  parliament  in  the  ease  of  The 
Lancaster  Canal  Company,  were  more  ex- 
tensive and  general  than  those  in  the  deed, 
which  are,  that  the  shares  "  shall,  as  be«? 
tween  the  proprietors  and  their  respective 
real  and  personal  representatives,  be  con- 
sidered as  real  estate ;"  and  the  questioo 
will  then  be,  what  description  of  repre^ 
sentative  is  an  assignee  m  bankruptcy. 
The  argument  that  the  bankrupt  had  the 
disposing  power,  as  he  could  receive  the 
dividends,  is  unavailing,  as  it  does  not  ap- 
pear that  any  dividends  were  ever  paid. 
But  the  certificates,  according  to  the  deed, 
were  the  evidence  or  voucher  of  the  bolder*s 
title,  and  no  transfer  could  be  made  without 
producing  them,  and  it  cannot  therefore  be 
said  that  the  shares  were  in  the  bankrupt's 
order  and  disposition.  On  this  account, 
also,  it  will  be  for  the  benefit  of  the  estate, 
that  the  prayer  of  a  petition  for  a  sale 
should  be  granted,  for  the  assignees  cannot 
sell  the  shares,  any  more  than  the  peti- 
tioners. 

The  Chief  Judge. — ^In  this  case,  the 

Petitioners,  as  executors  of  the  late  Mr. 
ohn  Vallance,  deceased,  claimed  to  be 
declared  the  equitable  mortgagees  of  seven- 
teen shares  in  the  Brighton  General  Gas- 
light and  Coke  Company,  by  virtue  of  the 
deposit  with  the  testator,  by  the  bankrupt, 
of  the  certificates  of  those  shares  as  a  secu* 
rity  for  a  debt  of  ^00(.  This  claim  was 
resisted  by  the  assignees,  on  the  ground 
that  the  shares  were  mere  personal  chattels, 
and  that  no  notice  of  the  deposit  having 
been  given  to  the  company  before  the 
bankruptcy,  they  remained  in  the  order 
and  dispositicH)  of  the  bankrupt,  as  the  re- 
puted owner  thereof,  with  the  consent  of 
the  petitioners  and  their  testator,  and 
therefore  passed  to  the  assignees  under 
the  72nd  section  of  the  statute  6  Geo.  4. 
c.  16.  It  appeared  by  the  petitioner's 
own  statement,  that  the  shares  in  question 
had  been  entered  in  the  books  of  the  com- 
pany in  the  name  of  the  bankrupt,  as  pro- 
prietor, and  that  he  continued  the  r^s- 
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tered  oWner  of  nich  shares,  down  to  the 
date  of  the  fiat,  and  that  no  notice  of  the  de* 
posit  of  the  certificates  with  the  testator,  or 
of  any  claim  of  lien  by  him,  or  by  the  peti- 
tioner, was  given  to  the  company  before  the 
bankruptcy.  For  the  petitioners,  it  was  con* 
tended,  that  such  notice  was  unnecessary ; 
first,  because  the  shares  in  question  were 
not  personal  chattels  within  the  meaning 
of  the  statute  ;  and  secondly,  that  if  they 
were,  the  bankrupt  had,  by  depositing  the 
certificates  with  the  testator,  placed  the 
shares  beyond  his  order  and  disposition, 
inasmuch  as  the  deed  of  partnership  pro- 
vided, that  the  certificates  delivered  to  the 
proprietors  should  be  vouchers  of  their 
respective  titles  to  the  shares.  The  only 
evidence  adduced  by  the  petitioners,  to 
shew  that  the  deposit  of  the  certificates^ 
conveyed  to  the  testator  any  equitable  in- 
terest in  any  real  estate,  was  an  allegation 
that  the  company  was  possessed  of  a  copy- 
hold estate,  without  stating  either  its  ex- 
tent or  value.  Now,  although  the  bank- 
rupt, as  tenant  in  common  of  the  partner- 
ship estate,  might,  by  the  deposit  of  the 
certificates,  vest  in  the  depositary  an 
equitable  interest  in  that  estate,  to  the  ex- 
tent of  the  bankrupt's  own  proportion, 
after  all  the  partnership  claims  were  settled, 
yet  it  would  be  preposterous  to  contend 
that  the  possession  of  any  portion  of  real 
estate  by  the  company,  would  give  to  the 
shares  of  each  proprietor  the  character  of 
real  estate,  so  as  to  withdraw  them  alto- 
gether from  the  operation  of  the  72nd  sec- 
tion of  the  Bankrupt  Act.  It  was,  however, 
suggested  by  the  counsel  for  the  petitioners, 
that  the  profit  of  the  company  arose  from  the 
gas-works  and  pipes  of  the  company,  which 
formed  their  principal  estate ;  and  that  thus 
the  profits  which  the  shareholders  were 
entitled  to  receive,  arose  out  of  real  estate, 
and  consequently  that  the  shares  must  be 
dealt  with  as  real  property.  I,  therefore, 
reserved  to  the  petitioners  the  power  of 
amending  their  petition,  in  order  to  bring 
the  question  that  might  arise  from  that  of 
fact,  before  the  Court,  if,  upon  further  con- 
sideration of  the  main  question  in  the  case, 
I  should  be  of  opinion,  that  the  discussion 
might  become  material.  Upon  mature 
reflection,  however,  I  adhere  to  the  opinion 
which  I  threw  out  in  the  course  of  the 
argument,  that  these  shares  must  be  dealt 


with  as  mere  personal  chattels,  even  if  thd 
facts  suggested  should  be  proved  ;  and  in 
this  opinion,  I  have  the  concurrence  of  my 
learned  colleagues,  to  whom  I  have  stated 
the  question.  It  appears  by  the  petition, 
that  the  company  was  established  by  deed, 
to  which  the  bankrupt  was  one  of  the  ori- 

Sinai  parties,  and  that,  by  a  clause  in  that 
eed,  it  was  provided,  Uiat  all  property 
purchased  by  the  directors  for  the  benefit 
of  the  company,  should,  as  between  the 
proprietors  and  their  respective  real  and 
personal  representatives,  be  considered  as 
personal  estate.  By  the  force  of  the  bank- 
rupt's own  contract,  therefore,  the  shares 
in  his  hands  were  mere  personal  chattels, 
transferable  by  the  means  pointed  out  in 
the  same  deed,  and  the  certificates  were 
vouchers  evidencing  his  right  to  a  certain 
proportion  of  the  net  profit  made  by  the 
company,  by  the  employment  of  their  capi- 
tal in  the  manufacture  and  sale  of  gas  and 
coke.  How  could  he  then,  by  the  deposit 
of  those  certificates,  transfer  to  the  testa- 
tor an  interest  in  the  real  estate,  which 
they  did  not  represent,  and  which  the 
bankrupt  as  a  shareholder  did  not  himself 
possess? 

,  The  learned  counsel  for  the  petitioners 
relied  upon  the  case  of  The  Vauxhall  Bridge 
Company,  in  which,  although  the  act  of 
parliament,  under  which  the  company  was 
formed,  provided  that  the  shares  should 
be  deemed  personal  estate,  the  Vice  Chan- 
cellor hsd  decided,  that  as  the  bridge 
corporation  was  seised  of  real  estate,  the 
shares  were  not  goods  and  chattels  within 
the  provisions  of  the  statute  of  James.  It 
nowhere  appears,  however,  that  that  clause 
in  the  act  of  psrliament  had  been  brought 
under  the  notice  of  the  Vice  Chancellor, 
and  the  fact  of  no  appeal  havmg  been  tn« 
stituted  against  that  decision,  may  be  ac- 
counted for  by  reference  to  the  other  point 
decided  by  His  Honour,  that  the  company 
in  that  case  necessarily  had  notice  of  the 
lien,  which  rendered  it  immaterial  whether 
the  shares  were  considered  as  real  or  per* 
sonal  estate.  But  the  effect  of  that  deci- 
sion, as  far  as  it  rests  upon  the  declaration, 
that  the  shares  were  not  goods  and  chattels 
within  the  statute  of  James,  has  been  com- 
pletely removed  by  the  subsequent  deci- 
sion of  Lord  Lyndhurst  and  Lord  Brougham 
in  the  case  of  The  Lancaster  Canal  Naviga* 
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tidn  Company,  in  v^hich  both  those  learned 
Judges  laid  aside  the  authority  of  the  case 
of  The  Fauxhall  Bridge  Company^  upon  the 
ground,  that  the  point  now  under  discus- 
sion did  not  appear  to  have  been  raised 
in  the  argument ;  and  under  a  similar  sta- 
tutory provision,  decided  that  the  shares 
must  be  dealt  with  in  bankruptcy,  as  the 
personal  chattels  of  the  bankrupt  proprie* 
tor.  The  only  difference  between  that  case 
and  the  case  now  under  consideration  is, 
that,  in  the  case  referred  to,  the  provision 
was  made  by  legislative  enactment,  whereasi 
in  this,  it  rests  simply  upon  the  private 
contract  of  the  parties.  But  this  difference 
will  not,  I  think,  affect  the  question  now 
before  the  Court,  for,  as  the  testator  de- 
rives all  his  alleged  interest  in  the  shares 
of  the  company  by  force  of  his  contract 
with  the  bankrupt,  the  character  of  that 
interest  must  be  identified  with  that  which 
the  bankrupt  possessed ;  and  as  he,  by  his 
own  contract,  was  precluded  from  all.  title 
as  shareholder  in  the  real  estates  of  the 
company,  he  could  convey  none  to  the 
testator.  In  the  hands  of  the  bankrupt 
the  shares  were  mere  personal  chattels; 
the  deposit  of  the  certificates  could  not 
alter  their  character,  and  therefore  this 
Court  must  deal  with  them  as  mere  per- 
sonal chattels ;  and  the  only  question  will 
be,  to  whom  they  belong.  It  is  stated  in 
the  petition,  that  the  bankrupt  continued 
the  registered  proprietor  down  to  the  date 
of  the  fiat : — as  such,  then,  he  was  entitled 
to  receive  the  dividends,  and  exercise  all 
the  rights  of  the  proprietors,  and  remained, 
at  all  events,  the  apparent  owner  of  the 
shares  down  to  the  date  of  his  bankruptcy. 
But  the  petitioners  contended,  that  by  the 
deposit  of  the  certificates,  the  testator  be- 
came the  true  owner  of  the  shares,  and 
that,  even  if  they  should  be  considered  as 
mere  personal  chattels,  of  which  the  bank* 
rupt  was  the  apparent  owner,  that  they 
were  not  in  his  order  and  disposition,  inas- 
much as  he  had  placed  in  the  hands  of  the 
testator  the  vouchers  of  his  title  to  those 
shares,  and  had  thereby  placed  them  be- 
yond his  own  power  and  controul.  But 
the  deed  nowhere  provides,  that  the  certi- 
ficates shall  be  the  only  vouchers  of  the 
proprietors'  title;  and  the  provision  relied 
upon  by  the  petitioners  seems  merely  in- 
tended to  supply  the  original  purchasers 


of  shares  with  evidence  of  their  title,  prior 
to  the  registration  in  the  books  of  the  com- 
pany ;  and  there  is  nothing  in  the  provision, 
as  set  out  in  the  petition,  to  prevent  the 
registered  proprietor  from  making  a  legal 
transfer  of  his  shares  in  the  company's 
books  without  the  production  of  the  origi- 
nal certificates ;  and  the  same  argument 
might,  with  equal  force,  be  applied  to  the 
case  of  deposits  of  policies  of  assurance, 
dock  warrants,  and  other  instruments  of 
assignment,  in  which,  nevertheless,  the 
Courts  have  uniformly  decided  that  a  no- 
tice is  i^cessary  to  complete  the  title  of 
the  depositary,  and  oust  the  right  of  the 
assignees.  I  am  therefore  of  opinion,  that 
the  shares  still  remained  in  the  order  and 
disposition  of  the  bankrupt,  as  apparent 
owner ;  and  if  so,  whether  the  petitioner's 
claim  be  looked  at  (as  such  claims  have 
been  regarded  in  some  of  the  cases)  as 
one  of  defective  title,  independently  of  the 
Iftnd  section  of  the  Bankrijpt  Act,  or  whe- 
ther the  petitioners  are  to  be  considered 
(as  in  other  cases)  the  true  owners  of  the 
shares  by  virtue  of  the  deposit  with  the 
testator,  and  their  right  to  the  proceeds 
be  tried  by  that  section,  I  am  of  opinion 
that  they  have  equally  failed  in  making 
out  their  case  ;  and  that  the  petition  must 
be  dismissed,  with  costs. 

PetUion  disndssed. 


18S7      7 
A     '1  is    K    ^^  po,rte  oreer  re  ohbbb. 

Practice, — Attestation  of  Signatures. 

Case,  where  the  Court  permitted  ike  attest 
taiion  to  the  s^nature  of  two  creditors  re* 
siding  in  Ireland  to  a  supersedeas  by  com' 
sent,  to  be  received,  though  only  taken  before 
a  Mctster  Extraordinary  m  Chancery;  6sC 
not  to  be  considered  as  a  precedent. 

Qumre— whether  either  the  124IA  or  the 
4e6th  section  applies  to  this  case. 

Mr.  Sturgeon  applied  to  the  Court  for 
an  order,  that  the  attestations  of  the  signa- 
ture of  two  creditors  might  be  received  by 
the  registrar.  The  whole  of  the  creditors 
had  consented  to  a  supersedeas;  two  of 
them  resided  in  Ireland,  and  their  signa- 
ture was  attested  before  a  Master  Extra- 
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Grdinary  in  Chancery  joid  a  notary  puUiie, 
but  the  registrar  considered  it  ought  to 
hmwe  been  before  a  Magistrate;  the  act 
was  sflent  as  to  what  was  necessary  in  tfaiff 
ease;  the  IZSrd  and  the  134th  secttoos 
provided  for  a  supersedeas  by  consent  of 
creditors  accepting  a  composition,  and  di- 
rected personal  service  on  a  creditor  for 
more  than  &0L9  residing  out  of  England, 
and  that  the  creditor  should  be  entitled  to 
vote  by  letter  of  attorney,  attested  as  in 
the  case  of  the  choice  of  assignees,  namely, 
before  a  MagisthUe;  when  the  person  shall 
be  residing  out  of  England,  attested  by  a 
notary  public,  British  minister,  or  consul* 
By  section  4^,  a  person  may,  if  living  out 
of  England,  prove  by  affidavit,  sworn  be- 
fore a  Magistrate  where  such  creditor 
shall  be  residing,  attested  by  a  notary  pub- 
lic, British  minister,  or  consul ;  the  same 
section  permits  a  person  residing  remote 
from  the  place  of  meeting  to  make  an  affi- 
davit before  a  Master  Extraordinary ;  and 
hence  the  mistake  had  arisen,  if  it  was  a 
mistake,  inasmuch  as  it  was  doubtful  whe- 
ther either  of  the  sections  alluded  to  ap» 
plied  to  the  case,  especially  as  respected 
Ireland,  which  was  not  yet  determined  to 
be  akroadf  for  the  purposes  of  the  bankrupt 
law«  Now,  in  a  recent  case,  Scotland  had 
been  so  considered — Ea  parte  Gmmraek  ( 1 ), 
but,  in  Ireland,  a  Master  Extraordinary  in 
Chancery  could  administer  an  oatfa  as  well 
aa  one  in  England,  where  the  creditor 
resided  remote  from  the  place  of  meeting. 

Per  Cttfjam.*— The  rogiatrar  did  right  in 
not  accepting  the  certificate  without  an 
order  from  the  Court.  At  present  we  are 
satisfied  with  the  evidence  produced  of  the 
signature  of  the  creditors ;  bat  this  is  not 
to  be  taken  aa  a  precedent.  It  may  be  ques- 
tionable, whether  either  of  the  sections 
mentioned  apply  to  this  case* 


1886.     ) 
r.  19.  3 


Ex  parte  cuuKotm  re 

CAVXNAOH; 


Noir 

Costs — Pettiion — Prosecution, 

Proper  form  of  apetitkm  h^  aetigneetfor 
costs  of  unsueceufut proseaUion  of  the  bank'" 
rupt. 

(1)  SMoixUhAjr4tif 
New  Sbribs,  VI.— Bankr. 


This  was  the  petition  of  the  assignees, 
praying  the  Court  to  allow  them  the  costs 
of  an  unsuccessful  prosecution  of  an  in^* 
dictment  against  the  bankrupt,  which  costs 
had  been  refused  by  the  commissioners. 
The  facts  and  charges  in  the  indictment 
were  set  out  at  full  length  in  the  petition. 

Mr.  Shamf  on  the  part  of  the  bankrupt, 
applied  to  be  admitted  a  party,  to  be 
heard  on  thia  petiti<m,  though  not  served, 
and  also  to  have  time  to  prepare. 

[^Per  Curiam, — If  the  bankrupt  chooses 
to  appear,  there  is  no  objection ;  but  there 
is  no  necessity  for  it  here :  if  there  were, 
the  Court  might  allow  the  petition  to  stand 
over.] 

Mrn  Swanetont  for  the  petition. — Est 
parte  Strange  (1)  is  an  authority  for  the^ 
Court  to  grant  thi»  application. 

[The  Chief  Judos. — ^The  question  is^ 
was  the  prosecution  proper  in  their  cha- 
racter as  asaignees?  You  must  shew  that 
there  were  circumstances  which  gave  rea- 
sonable cause  of  suspicion.] 

[Sir  6.  Rosa. — ^If  I  were  the  bankrupt, 
I  should  refer  this  petition  for  scandal. 
The  only  and  proper  course  in  such  a 
petition  would  be,  to  state  to  the  Court, 
that  you  instituted  such  a  prosecution 
under  advice,  and  failed,  and  that  it  was 
properly  conducted,  &c. ;  and  then  pmy 
a  reference  to  the  proper  officer  of  the 
Court.] 

Per  Cartom.-^Let  it  be  referred  to  the 
commissioner  to  certify,  whether  the  pro-* 
secution  was  properly  entered  upon  and 
conducted;  with  leave  to  state  special  ciV'- 
cumstances.  The  bankrupt  to  be  at  liberty 
to  attend. 


1887      1 
M     h  21  I    ^^P^"^  ooiiNB  re  marsh, 


Proof^Marriage  Settlement, 

Where  a  husband  has  covenanted  to  settle 
a  certain  siNn,  and  his  wife*s  property ^  upon 
his  wife  for  /t/e,  a  life  interest  to  the  sur* 
vivor^  remainder  to  the  children  of  the  mar^ 
riagCy  and  makes  default  and  becomes  a 
bankrupt,  the  Court  will  permit  the  trustee 
to  sell  the  husband^ s  contingent  life  interest 
in  all  the  sumsy  to  make  up  the  deficiency^ 

(1)  lMoat.arM'A».  51. 
I 
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By  the  marriage  settlement  of  Thomas 
Marsh,  the  bankrupt,  and  Mary  Anne  his 
wife,  formerly  Mary  Anne  Gonne,  one  of 
the  petitioners,  the  sum  of  6,000/.,  and  all 
other  interest  to  which  the  said  Mary 
Anne  Gonne  was  entitled  under  the  will  of 
her  late  father,  was  assigned  to  T.  Holford 
and  Thomas  Gonne,  upon  trust,  to  invest 
the  same,  and,  during  the  joint  lives  of  the 
bankrupt  and  Mary  Anne  Gonne,  to  pay 
the  interest  to  the  separate  use  of  the  wife 
without  anticipation ;  and  after  the  de- 
cease of  either  of  them  to  the  use  of  the 
survivor;  and  afler  the  decease  of  the 
survivor,  for  the  benefit  of  the  children  of 
the  said  marriage.  And  the  bankrupt  co- 
venanted with  the  said  trustees  to  pay  to 
them  6,000/.  at  the  time  therein  mentioned ; 
and  it  was  declared,  that  the  trustees  should 
hold  the  said  sum,  upon  trust,  to  invest  the 
same,  and  apply  the  interest,  &c.  for  the 
separate  use  of  the  wife  during  her  life; 
and  after  the  decease  of  either  of  them,  to 
the  use  of  the  survivor ;  and  after  the  de- 
cease of  the  survivor,  for  the  benefit  of  the 
children  of  the  marriage.  And  as  a  colla- 
teral security  for  the  payment  of  the  said 
6,000/.  the  bankrupt  assigned,  to  the  said 
trustees,  his  one-third  share  or  interest  in 
26,800/.  expectant  upon  the  decease  of  his 
mother. 

The  legacy  of  6,000/.  was  duly  invested 
by  the  said  trustees,  and  also  the  share  of 
the  wife  in  the  residuary  estate  of  her  late 
father.  Default  was  made  by  the  bank- 
rupt in  the  payment  of  the  6,000/.  cove- 
nanted by  the  settlement  to  be  paid  to  the 
trustees. 

On  the  18th  of  August  1882,  a  fiat  is- 
sued against  Thomas  Marsh.  The  rever- 
sionary interest  of  the  bankrupt,  in  the  said 
sum  of  26,800/.,  was  sold  by  order  of  the 
commissioner,  and  realized  8,900/.,  which 
was.  paid  to  the  trustees  of  the  marriage 
settlement,  in  part  satisfaction  of  the  6,000/. 
therein  covenant  to  be  paid,  and  was  by 
them  invested  accordingly.  T.  Holford, 
one  of  the  trustees,  had  since  died.  There 
were  six  children,  the  issue  of  the  marriage,, 
all  infants. 

The  sum  of  2,100/.  was  due  upon  the 
covenant  of  the  bankrupt  at  the  time  of 
the  fiat,  together  with  arrears  of  interest. 

The  petitioners  applied  to  the  commis- 
sioner to  have  the  contingent  life  interest 


of  the  bankrupt  under  the  settlement  ex* 
pectant  upon  his  surviving  his  wife,  sold, 
and  the  produce  applied,  so  far  as  the  same 
would  extend,  in  discharge  of  so  much  as 
remained  due  of  the  6,000/. ;  and  with  the 
approbation  of  the  commissioner,  it  was 
arranged  between  the  surviving  trustee  and 
the  assignees,  that  it  should  be  so  done ; 
and  that  the  trustee  should  prove  for  the 
deficiency,  rateably  with  the  other  credi- 
tors. The  contingent  life  interest  of  the 
bankrupt  was  valued  at  the  sum  of  881/. 
]  5#.  6ii.,  and  an  offer  was  made  by  Charles 
Gonne  to  purchase  at  that  sum*  to  which 
the  assignees  acceded ;  but  the  contract  was 
not  completed,  as  the  assignees  thought 
they  could  not  safely  act,  except  under  the 
direction  of  the  Court. 
>  The  contingent  life  interest  of  the  bank- 
rupt, in  the  last-mentioned  sum,  was  va- 
lued at  60/.  No  dividend  had  been  de- 
clared. 

.  This  was  the  petition  of  Thomas  Gonne, 
the  surviving  trustee  under  the  marri- 
age settlement,  and  Mary  Anne  the  wife 
of  the  bankrupt,  and  the  infimt  chil- 
dren of  the  marriage,  by  Thomas  Gonne, 
their  next  friend.  And  it  prayed,  that 
they  might  be  declared  entitled  to  heve  the 
life  interest  of  the  bankrupt  contingent  on 
his  surviving  his  wife,  in  the  aforemen- 
tioned sums,  realised  and  paid,  in  aatis&c- 
tion  of  the  residue  of  the  said  sum  of 
6,000/. ;  and  if  the  Court  did  not  approve 
the  contract  for  the  purchase  thereof  by 
the  said  Charles  Gonne,  that  it  might  be 
realised  in  any  manner  the  Court  should 
think  fit,  and  the  produce  paid  to  the  sur- 
viving trustee,  and  that  such  trustee  might 
be  admitted  to  prove  for  the  deficiency. 

Mr.  Afiderdon^  for  the  petitioner. — lliis 
case  stands  upon  the  principle  laid  down 
in  Priddy  v.  Roie{\\  and  followed  in  this 
Court  in  Ex  parte  Turpm  (2)  and  £x  parte 
MUford  (8). 

[The  Chief  Judob. — ^The  usual  case  is, 
when  the  .trustees,  who  have  the  legal 
right,  oome  in  and  prove  and  retain  the 
dividend ; .  the  assignees  then  come  here, 
and  say.  We  have  a  right  to  these  dlvidei^ds 
during  the  life  of  the  bankrupt,  as  he  has 
a  life  interest  under  the  settlement ;  but 

(1)  8M«r.l05. 
(t)  1  Mont.  US. 
(S)<iBfaC.C.598. 
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the  Court,  on  lookibg  at  the  settlement, 
and  finding  that  the  bankrupt  had  not  ful- 
filled the  covenants  of  the  settlement,  says, 
No,  if  you  come  here  for  equity,  you  must 
do  equity  first;  and  the  Court  will  retain 
the  dividend  until  the  deficiency  has  been 
supplied.] 

The  Court  will  see  the  difficulty  there  will 
be  in  dealing  with  this  in  any  other  way  than 
according  to  the  principle  now  contended 
for.  If  full  proof  for  2,000/.  be  taken,  and 
the  wife  should  die,  this  could  only  be 
dealt  with  in  a  court  of  general  jurisdiction, 
and  the  whole  would  be  lost  to  the  bank- 
rupt's estate  until  the  covenant  had  been 
complied  with;  now  it  is  sought  to  have 
the  bankrupt's  interest  valued,  and  to  take 
the  valuation,  for  which  the  petitioners 
prove,  as  payment  pro  tanto.  The  principle 
laid  down  in  bankruptcy,  that  a  person 
holding  a  security  must  realise  his  security 
before  he  is  allowed  to  prove,  compels  the 
petitioners  to  come  here,  or  else  remain 
without  their  proof. 

Mr.  Swansiont  for  the  assignees* — ^The 
question  is  a  short  one,  though  the  circum- 
stances are  complicated.  All  that  was  to 
be  settled,  belonging  to  the  wife,  has  been 
settled  between  the  parties.  The  wife  has 
no  interest  in  that  which  is  proposed  to  be 
sold,for  the  subject-matter  of  the  application 
is  the  contingent  reversionary  interest  of 
the  husband.  The  case  of  Ex  parte  7*iir- 
pin  would  apply  to  the  6,000/.,  provided 
the  assignees  were  asking  anything  of  the 
Court.  Whether  it  has  application  where 
the  trustees  apply,  is  the  point  to  determine. 

[The  Chief  Judge. — The  question  is, 
whether  the  trustees  have  not  a  lien  upon 
this  contigent  interest.] 

Upon  what  principle  of  law  or  equity 
does  the  omission  to  pay  this  6,000/.  give 
the  trustees  a  lien  to  the  exclusion  of  the 
general  creditors  7 

[The  Chief  Judob. — This  property  is 
in  the  hands  of  trustees,  and  the  assignees 
call  upon  them  to  make  it  available,  but 
they  must  first  make  good  the  sum  owing 
by  the  bankrupt  on  his  covenant ;  but  inas- 
much as  the  assignees  cannot  do  that,  it 
must  be  considered  as  in  the  hands  of  the 
trustees,  for  the  benefit  of  the  fund;  it 
therefore  stands  in  the' situation  of  a  secu- 
rity for  the  2,000/.  still  due.  But  the  trus- 
tees say,  If  we  come  in  and  prove  without 


deducting  the  value  of  the  security,  it  will 
be  said  that  we  have  waived  the  security  ; 
and  therefore  it  is  necessary  to  sell  that 
first.] 

The  question  is,  whether  it  is  a  security 
or  not.  It  is  essentially  different  from 
Turpm^s  case.  It  is  rather  in  the  nature 
of  a  mutual  credit.  The  trustees  have 
the  complete  fund  of  the  wife's  property 
in  which  the  bankrupt  has  a  contingent  re- 
versionary interest;  on  the  other  lumd,  he 
is  under  an  obligation  to  pay  a  further 
sum.  If  he  make  a  demand  upon  the  trus- 
tees, they  might  say.  We  are  not  at  liberty 
to  pay  you,  because  you  are  in  defiiult.  Is 
not  that  a  personal  demand  as  distinguished 
from  a  lien  upon  the  fund?  Unless  they 
can  shew  a  lien,  there  is  an  end  of  the  de- 
mand, as  it  is  a  question  between  particu- 
lar creditors  and  the  general  creditors. 
If  a  lien,  then  the  assignees  can  only  take, 
subject  to  the  lien.  It  is  nothing  to  say 
that  in  a  different  course  of  proceeding, 
they  might  shew  a  cross  demand. 

[The  Chief  Judge. — The  question  arose 
in  Brandon  v.  Brandon  (4),  and  it  was  de- 
cided that  there  was  no  right  of  demand,] 

In  Ex  parte  Turpin,  the  reasoning  ap- 
plies to  the  fund,  and  not  to  the  person  ; 
but  here  the  bankrupt  is  a  defaulter  to  an- 
other fund,  therefore  it  is  in  the  nature  of 
a  cross  demand. 

[The  Chief  Judge. — Would  any  body 
purchase  this  interest,  when,  in  the  event 
of  the  husband  surviving,  the  trustees 
would  have  a  right  to  refuse  payment  of 
the  interest  ?] 

[Sir  G.  Rose. — Suppose  there  had  been 
no  bankruptcy,  and  the  bankrupt  had  as- 
signed this  interest  for  valuable  consider- 
ation ?] 

That  would  have  been  the  case  of  Priddy 
V.  Rose.  The  property  here  passes  to  the 
assignees,  and  that  distinguishes  it  from 
Titrpm*s  case. 

[The  Chief  Judge. — ^If  the  bankrupt 
instituted  a  suit  in  equity  against  the  trus- 
tees, could  he  succeed  ?] 

The  bankrupt  coming  in  his  own  right, 
would  give  the  Court  complete  jurisdiction 
over  him,  and  the  foundation  of  that  would 
not  be  the  relation  between  them,  but  the 
suit  instituted ;  but  it  is  not  so  after  bank* 

(4)  3  SwMtt.  31?, 
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Tuptcy.  Could  the  trugtees  stop  the  hus- 
band from  receiving  the  interest  of  the 
other  portion  of  the  fund  ? 

[Sir  J.  Cross. — Have  you  any  reason- 
able ground  for  distinguishing  the  two 
portions  of  the  fund  ?] 

The  Court  must  look  at  the  origin  of 
the  fund,  and  consider  one  as  the  property 
of  the  wife,  and  the  other  as  the  husband's, 
as  in  the  case  of  a  provision,  that  the  life 
interest  of  the  husband  shall  cease,  in  the 
event  of  bankruptcy. 

The  Chief  Judgb. — The  only  object  of 
the  Court,  in  questions  of  this  kind,  is  to 
see  that  the  bankrupt's  estate  is  adminis- 
tered in  the  best  way  consistently  with  the 
rights  of  others.  It  appears  to  me,  that 
.the  best  order  is  thatasked  by  the  petitioner. 
He  has  a  right  to  prove  for  the  2,000/., 
and  to  applv  the  dividends  and  interest 
till  the  whole  sum  is  accumulated.  The 
bankrupt,  on  the  other  hand,  has,  by  vir- 
tue of  the  settlement,  a  contingent  interest 
in  the  fund  created.  But  it  is  clear,  that 
if  he  came  to  the  trustees  to  demand  that 
interest,  they  would  refuse,  nor  would 
they  be  compellable  in  equity  to  pay  it 
till  the  bankrupt  had  performed  his  cove- 
nant ;  and  though  that  is  not  giving  a  lien 
stricdy,  yet  it  gives  an  interest  in  the  trus- 
tees, in  withholding  it  from  the  bankrupt; 
and,  therefore,  as  the  assignees  take  the 
bankrupt's  property,  subject  to  his  liabi- 
lities, the  trustees  would  have  a  right  to 
withhold  it  from  them.  But  the  assignees 
would  have  a  right  to  say  when  the  trus- 
tees come  in  to  prove.  You  roust  not  prove 
without  giving  up  the  interest.  If  they 
came  ia  without  deducting  the  value  of 
that,  it  might  be  said  they  had  waived  their 
right  to  it.  The  course  for  the  petitioners 
to  take,  would  be,  first  to  sell  the  contingent 
interest,  and  deduct  the  proceeds  of  the 
sale;  and  whatever  still  remained  deficient, 
they  would  be  entitled  to  prove^  and  the 
interest  and  dividends  must  accumulate 
till  the  fund  is  made  good. 

Sir  J.  Cross. — The  question  between 
the  trustees  and  the  assignees  must  now 
be  considered  as  set  at  rest  by  the  former 
case,  though  my  impression  still  is,  that 
the  ultimate  decision  of  the  commissioners 
is  contrary  to  the  previous  practice.  My 
opinion  is,   that  there   is   no   substantijd 


distinction  between  the  portion  wbich 
flowed  from  the  husband,  and  that  whicb 
flowed  from  the  wife,  for  they  are  both 
now  amalgamated  as  one  fund.  The  peu- 
tioner  is  entitled  to  what  he  asks. 

Sir  6.  Rose. — ^Whether  the  f<md  ia  m 
right  of  the  husband  or  wife,  it  makes  no 
difference.  The  assignees  could  only  as- 
sert their  right  to  the  dividends  by  a  bill 
filed  against  the  assignees.  Then  the 
trustees  would  say.  You  have  not  performed 
your  covenant,  and  therefore  we  have  a 
hold  upon  the  interest;  and  the  principle 
is  intelligible  in  this  way.  In  every  set- 
tlement, there  is  an  implied  change,  thai 
as  long  as  the  hushaod's  portion  is  defec- 
tive, his  interest  is  a  security^  to  muke  the 
fund  good.  In  that  way,  the  interest  the 
bankrupt  takes  in  the  6,0<N)/.  is,  by  the  in- 
tention of  the  parties,  a  security  for  the 
completion  of  the  covenant,  mod  as  long  as 
that  is  incomplete,  the  assignees  emuDot 
touch  the  interest.  It  has  beooi  argued 
that  proof  is  pa3rment  Certainly  the  debt 
is  gone,  but  it  is  only  extinguished  sub 
modo,  I  concur  that  the  petitioners  ahould 
sell  the  contingent  reversionary  interest, 
and«  deducting. the  proceeds,  ahould  prove 
lor  the  difference. 
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Ex  parte  woobwaeo  r« 

TUBNBR. 


Proof—-  Trust — Co-trustees. 

By  a  marriage  tettlementf  the  amomU  uf 
two  eeveral  eume  of  tnoasy,  due  rmjtectieelf 
by  tke  truiteee  to  the  ivt/e,  were  veeted  in  tit 
trusteee^  who  covenanted  to  mveei  the  mnbt, 
and  pay  the  interest  to  the  sepsirate  use  of 
the  wife  during  Ufe^  ^c»  Each  qfthe  trustaee 
paid  the  interest  of  the  portion  due  from  him 
until  the  one  became  bankrupt  amd  the  other 
ifisohent: — HeUt  that  the  whole  ennount 
was  not  proveabfe  against  the  ba$darupi*s  et- 
tatCt  hut  merely  the  sum  due  from  humse^. 

By  the  marriage  settlement  of  Wood* 
ward«  the  petitioner^  and  Am  his  wife, 
dated  the  Utb  of  February  IHftS.  IM., 
the  money  of  Ann  Woodwardt  (forroeriy 
Ann  Finder,)  wiw  assigned  to  William 
Finder  and  Richard  Turner,  the  bankrupt, 
upon  trust,  to  invest  the  saiQ<>  and  pay 
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the  iaterest,  &c.,  during  the  joint  lives  of 
the  husband  sad  wife,  to  the  separate  use 
of  the  wife^  and  after  the  decease  of  either 
of  them,  upon  the  trusts  therein  mentioned. 

The  petition  stated,  that  the  settlement 
was  duly  executed  by  the  respective  par- 
ties; and  that  in  pursuance  of  a  power 
contained  therein,  150^.,  part  of  the  said 
sum  of  750/.,  had  been  advanced  to  Wood- 
ward, on  his  personal  security,  and  that 
600/.,  the  residue  of  the  said  sum,  had 
never  been  i&vested  by  the  trustees  ;  but 
that  the  interest  thereon  was  regularly 
paid  by  the  trustees  to  the  wife,  up  to  the 
bankruptcy  of  Richard  Turner. 

The  fiat  issued  agaimt  Richard  Turner 
on  the  22iid  of  February  1836. 

On  the  SSiid  of  March,  the  petitioners 
tendered  their  proof  belbre  the  commis- 
Mcners  for  600/.,  the  balance  of  the  sum 
of  750/.,  so  retained  in  their  own  hands 
by  Pinder,  and  Tumer  the  bankrupt;  but 
the  commissioners  reftised  to  allow  proof 
against  Richard  Turner's  estate,  except 
for  ftJSLf  alleging  that  $261,^  the  remain* 
ing  part  of  the  600/.,  was  in  the  hands  of 
Pinder. 

Pinder  was  insolvent,  and  unable  to  pay. 

The  petition  prayed,  that  the  commis- 
sioners might  be  ordered  to  receive  the 
further  proof  of  325/.  against  the  estate  of 
Turner. 

Mr.  Temple  and  Mr,  Koe,  for  the  pe- 
tition, submitted,  that  the  petitioners  were 
entitled  to  prove,  on  the  principle,  thai  the 
neglect  to  invest  the  money  made  both 
trustees  equally  defaulters.  They  cited 
Kebk  V.  Thompion  (1). 

Mr.  SwaniUMf  lor  the  assignees. — If  the 
cesiuh  que  trust  were  parties  to  the  transac- 
tion, the  claim  to  prove  against  the  bank- 
rupt cannot  be  supported.  The  aflSdavits 
in  reply  state,  that  the  750/.,  the  subject  of 
the  settlement,  was  composed  o£  two  dis- 
tinct debts,  due  to  Mrs.  Woodward,  be- 
fore her  marriage,  275/.  being  due  from 
the  bankrupt,  and  375/.  from  Pinder. 
These  debts  were  never  called  out  of  the 
hands  of  the  debtors ;  and,  therefore,  never 
were  in  the  hands  of  the  trustees.  The 
settlement  took  place  in  1825. 

[The  Chief  Judge. — Did  they  not,  by 

(1)  3Bro.  C.C.  112. 


that  transaction,  make  themselves  mutually 
responsible  for  the  sum  due  from  each  ?] 

There  is  no  case  to  authorise  that  pro- 
position. Suppose  the  ceHui  que  trust  is  a 
party  to  the  non-investiBent,can  he  charge 
the  trustee  ?  Now,  it  is  sworn,  that  Mrs. 
Woodward  received  the  interest  from 
Pinder,  upon  the  debt  due  from  him. 

[Sib  G.  Roset. — Are  the  covenants  in 
the  settlement  joint  or  several  ?  for  the 
whole  question  rests  upon  that.] 

It  is  flwom,  that  the  principals  were 
apprised  that  the  money  was  not  invested ; 
and  it  is  impossible  that  the  omission  to 
invest  should  have  taken  place  widurat  the 
cesiuis  'que  trust  being  parties. 

Mr.  Temple^  in  reply. — ^The  trustees 
acknowledge  ^e  receipt  of  the  money  by 
signing  the  deed. 

[Sir  G.  Rose. — ^The  first  question  is, 
what  nxmey  was  actually  received,  and 
next,  how  the  trustees  were  bound  by  the 
efiiect  of  the  deed.  It  is  quite  right  to  say, 
the  deed  is  a  joint  admission,  that  they  have 
received  750/.,  but  that  will  not  give  you 
a  right  in  bankruptcy  to  prove  ihe  whole 
against  each.  If  you  were  filing  your  bill 
it  would  be  a  di&rent  thing.  If  die  cove- 
nant in  the  deed  is  joint  and  several,  the 
money  in  the  hands  of  the  other  trustee 
would  sustain  the  proof  by  the  force  of 
die  covenant.] 

[Sir  J.  Cross. — ^How  can  you  chaiige 
Turner  with  Pinder's  debt,  except  you  can 
shew  a  joint  possession  ?] 

The  two  make  a  joint  loan  of  part  of 
the  money  to  Woodward,  and  have  so  made 
themselves  liable  by  their  dealing  with  the 
money  as  weU  as  by  their  covenant  to  in- 
vest it.  It  wsis  decided  in  KeMe  v.  Thmnp^ 
son,  that  where  two  trustees  were  unable 
to  produce  the  trust  money,  both  were 
iiaUe  to  the  whole  amount. 

[The  Chief  Judos.— The  trust  money 
had  come  into  their  hands  in  that  caae.] 

The  possession  of  one  here  is  the  pos- 
session of  the  other. 

'  The  Chief  JuDOB.-*When  I  first  read 
the  pedtioo«  it  seemed  one  of  the  clearest 
points ;  fi>r  the  petition  stated  as  a  fact*  that 
the  two  trustees  had  joindy  lent  the  150/. 
to  Woodward ;  but  the  strongest  fkct  stated 
was,  that  diey  bad  retained  the  600/.  in  their 
own  hands,  and  had  paid  the  petitioner  iu- 
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terest  upon  that  sum.  If  the  fact  had  been 
proved,  that  the  bankrupt  had  possession 
of  the  money,  and  had  paid  it  to  Pinder, 
or  had  acquiesced  in  Pinder's  taking  the 
325  L^  it  is  quite  clear  from  all  the  cases, 
that  he  would  have  been  liable  to  the  full 
amount ;  but  when  we  come  to  the  facts 
stated  upon  the  other  side,  it  is  found 
that  no  money  ever  came  into  the  hands 
of  the  bankrupt  beyond  the  amount  already 
proved.  Both  trustees  were  debtors  to 
Ann  Woodward  before  her  marriage,  and 
no  money  actually  passed  from  the  wife 
to  the  trustees  under  the  assignment  for 
the  purpose  of  investment ;  but  the. two 
several  debts  were  considered  as  money. 
No  money  was  ever  invested,  and  the 
bankrupt  never  had  any  controul  over  the 
sum  due  from  Pinder ;  but  afler  the  mar- 
riage, each  trustee  continued  to  pay  inter* 
est  upon  his  own  debt.  It  is  not  denied 
that  this  fact  was  known  to  the  wife.  How, 
then,  can  the  bankrupt  be  made  respon- 
sible to  the  fund  for  money  which  he  never 
received,  except  a  contract  be  shewn  to 
that  effect  ?  No  contract  of  that  kind  or 
understanding  is  proved ;  therefore  the 
commissioner  did  right  in  admitting  proof 
for  that  portion  only  which  actually  came 
into  the  hands  of  the  bankrupt. 

Sir  J.  Cross. — There  is  no  ground  for 
this  claim  ;  and  it  is  attempted  to  be  esta- 
blished only  from  artificial  inferences.  It 
is  said,  that  because  Pinder  never  placed 
out  the  sum  in  his  hands,  that  the  other 
trustee  is  answerable ;  but,  certainly  not 
without  he  is  in  default,  with  respect  to  that 
sum.  It  is  clear,  that  the  bankrupt  is  in 
no  default  because  of  the  omission  of  his 
co-trustee  to  place  out  that  money. 

Sir  G.  Rose. — It  is  a  plain  matter  of 
fact.  Was  the  money  in  die  hands  of  the 
two  or  not  ?  If  the  750/.  was  in  the  hands 
of  the  two,  then  the  trust  fund  has  a  right 
to  a  joint  and  separate  proof.  The  assig- 
nees were  right  in  putting  that  fact  in  evi- 
dence, that  die  two  several  sums  were  in 
their  possession  as  tenants  in  common, 
leaving  them  severally  liable.  The  com- 
missioner was  perfectly  right  in  limiting 
the  proof. 

Petition  dismissed^  with  costs. 


1 8S7.     \       Ex  parte  emersoit  re 

Jan.  21.    /  EMBRSOK. 

Bankrupts  right  to  copy  of  the  Assignees* 
Accounts, 

Assignees^  upon  request  of  the  bankruptf 
must  give  him  a  copy  of  all  their  accounts. 
A  previous  application  to  the  commissioner 
is  not  necessary. 

This  was  the  petition  of  the  bankrupt; 
and  it  prayed  that  the  assignees  might  be 
ordered  to  give  him  a  copy  of  their  ac- 
counts, under  6  Geo.  4 .  c.  1 6 .  s.  1 8 1 ,  which  he 
stated  in  his  petition  they  had  refused  to  do. 

Mr,  Ellis,  for  the  petition. 

Mr,  Booth,  for  the  assignees. — It  is  im- 
possible, here,  that  there  should  be  a  sur- 
plus, for  the  assets  have  only  been  suffi- 
cient to  pay  2s,  in  the  pound.  Ex  parte 
Harrison  (l)  decided,  that  the  Court  will 
not,  upon  the  petition  of  the  bankrupt 
alone,  direct  inquiries,  if  he  have  not  a 
probable  pecuniary  interest.  But  the 
affidavit  of  the  assignees  states,  that  he 
has  had  inspection  of  the  accounts,  and 
copies  of  some  of  them.  He  should  have 
applied  to  the  commissioners  in  the  6rst 
instance  —  Ex  parte  Brocksop  (ft),  and 
Ex  parte  Granger  (3), — ^and  then  to  this 
Court. 

Per  Curiam, — ^The  act  declares,  tKat  die 
assignees,  upon  request,  shall  declare  to 
the  bankrupt  how  they  have  disposed  of 
his  estate.  If  the  case  rested  upon  the 
affidavit  of  the  bankrupt,  that  there  would 
be  a  surplus,  it  would  be  right  for  the 
Court  to  give  him  the  account,  for  the  act 
says  nothing  of  a  previous  application  to 
the  commissioner.  The  assignees,  in  an- 
swer, say,  that  they  have  given  him  in- 
spection of  all  the  accounts,  and  copies  of 
some  of  them ;  but  that  is  not  sufficient. 
It  would  be  better,  as  some  of  the  com- 
missioners are  dead,  to  transfer  it  to  a 
London  commissioner;  or,  to  save  expense, 
if  the  parties  agree,  the  proceedings  may 
be  laid  befbre  Mr.  Gregg,  to  ascertain  if 
the  bankrupt  has  any  probable  interest — 
if  any,  it  may  be  mentioned  again ;  if  not, 
the  petition  must  be  dismissed,  the  assig- 
nees taking  their  costs  out  of  the  estate. 

(1)  BQclr.(46. 
(t)  Back.  304. 
(3)  Mont,  ft  BFAr.  f89. 
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Ex  parte  saundsrs  re 
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Prctctice, — Second  Fiat — Costs* 

Where  a  party  at  a  distance  delayed 
opening  the  fiat  until  the  last  day,  and  a  per* 
son  applied  and  bespoke  another  fiat  at  the 
office,  which  he  would  have  received  had  not 
the  first  petitioner's  fiat  arrived;  the  first 
petitioner  was  made  to  pay  the  costs  of  a 
petition  to  supersede^  and  also  the  costs  of 
the  second  docket  papers. 

In  this  case  it  appeared  that  the  adju- 
dication had  taken  place  at  Birmingham 
on  the  29th  day,  in  consequence  of  which 
no  notice  of  such  adjudication  could  be 
given  at  the  bankrupt  office  until  the  morn- 
ing of  the  80th  day.  In  the  meantimci 
the  petitioner  applied  at  the  bankrupt  of* 
fice  on  the  29th  day  for  a  fiat  and  a  super- 
sedeas of  the  first  fiat,  for  which  order  he 
had  to  apply  on  the  morning  of  the  30th, 
on  which  morning  the  registrar  received 
notice  (per  post)  that  adjudication  had 
taken  place  upon  the  first  fiat,  and  refused 
to  deliver  it.  This  was  a  petition  praying 
that  the  Court  would  order  the  registrar 
to  deliver  out  the  order  for  annulling  the 
first  fiat,  and  declare  the  second  fiat  valid. 

Mr,  SharpCf  for  the  petitioner,  contended, 
that  under  Lord  Eldon's  order  of  the  28th 
of  May  1819,  it  was  established,  that  if 
the  person  suing  out  a  commission  had  not 
bespoken  the  fiat  within  one  month,  that 
another  creditor  had  a  right  to  apply  for 
another  fiat.  It  was  the  practice  at  the 
office,  that  whoever  applied  first  on  the 
29th  day  was  entitled  to  the  new  fiat,  al- 
though it  was  never  given  out  until  the 
80th  day.  The  adjudication  took  place  on 
the  29th  day,  and  the  petitioner's  applica- 
tion for  a  new  fiat  took  place  on  the  same 
day,  no  notice  of  the  adjudication  having 
been  received  at  the  office ;  nor  could  it  be 
given,  inasmuch  as  the  adjudication  took 
place  at  Birmingham.  The  application  for 
a  supersedeas  of  the  original  fiat  was 
founded  on  the  delay  which  had  taken 
place  by  the  petitioning  creditor  under  the 
first  fiat,  and  is  supported  on  the  authority 
of  Ex  parte  Henderson  re  Weston  (1). 

[The  Chief  Jooob. — But  there  have 
been  other  cases  since  that.] 

(1)  SRose,  190. 


In  every  one  of  those  later  cases,  the 
person  'applying  had  notice  at  the  time  of 
his  application  that  the  adjudication  had 
taken  place.  As  soon  as  the  29th  day  had 
passed  without  notice  to  the  office,  the 
second  fiat  was  good,  and  the  officer  was* 
bound  to  give  it  out  notwithstanding  the 
notice  given  on  the  opening  of  the  office 
on  the  30th  day.  The  other  cases  are  Ex 
farte  Ellison),  Ex  parte  Freeman  (3) ;  and 
m  all  these  cases  the  party  applying  had 
had  notice. 

[The  Chief  Judoe. — I  question  whether 
the  Lord  Chancellor  would  have  given  an 
order  for  the  delivery  of  the  fiat,  had  he 
been  aware  of  the  adjudication.] 

[Sia  G.  Rose. — When  they  gave  you 
notice  on  the  30th  day,  they  ought  to  have 
offered  you  all  the  costs  and  expenses  you 
had  incurred :  as  it  is,  they  must  now  pay 
you  all  the  costs  of  your  proceedings.] 

Mr.  Swanston,  for  the  first  petitioning 
creditor,  submitted,  that  the  petitioner 
ought  to  have  the  costs  of  striking  the 
docket  alone. 

The  Chief  Judge. — Inasmuch  as  the 
party  here  had  delayed  the  adjudication  so 
late,  that  he  was  unable  to  give  notice 
within  the  time  usual  in  practice,  under 
Lord  Roslyn's  order,  he  ought  to  pay  all 
the  costs ;  and  I  think  it  a  very  good  les- 
son to  those  who  take  out  fiats,  and  suffer 
them  to  linger  on  until  the  last  moment. 
As  the  application  for  the  new  fiat  was 
made  in  the  absence  of  knowledge  of  the 
adjudication,  the  expenses  ought  to  be 
borne  by  the  parties  causing  the  delay. 

Petition  dismissed  ;  costs  of  the  appli- 
cation, and  of  issuing  the  second  fiat,  to  be 
paid  by  the  respondent. 


1837.     )  Ex  parte  kihbeelet  and  am- 
May  30.  y         other  in  re  alldat. 

Practice. — Referring  back  a  Certificate  to 
the  Commissioners. 

Where  the  commissioners  permit  a  bank' 
rupt  to  pass  his  examination  on  condition  of 
his  furnishing  a  more  full  and  satisfactory 
account^  and  afterwards  sign  his  certificate 
without  ascertaining  whether  he  has  fur^ 
nished  such  account^  the  certificate  will  be 

(«)  7  VeB.  135. 

(5)  1  Rose,  384'  s.  c.  1  Ves.  6c  Bes,  34. 
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sent  back  to  them  to  review^  if  a  case  ofcon^ 
tnuUetory  evidence  arise  on  a  petitionrto  stajf 
for  concealment. 

An  affidavit  on  mere  information  and  be* 
lief  is  not  sufficient  on  a  petition  to  stay  a 
certificate. 

This  was  a  petition  by  the  assignees  to 
stay  the  bankrupt's  certificate.  It  stated, 
that  when  the  bankrupt  attended  to  pass 
his  last  examination^  he  produced  a  balance 
sheet  which  was  not  satisfactory  to  the 
petitioners;  but,  upon  his  deposing  that  it 
contained  a  full  and  true  disclosttre»  and 
stating  that  he  was  ready  at  all  times  to 
explain,  the  commissioners  allowed  him  to 
pass,  on  condition  that  he  made  out  and 
furnished  the  petitioners  with  a  detailed 
account  of  his  cash  transactions  for  the 
last  six  months  preceding  the  date  of  the 
fiat,  which  he  undertook  to  do,  but  failed 
to  perform ;  and  therefore  the  petitioners 
themselves  had  investigated  hia  accounts, 
and  discovered  that  he  had  received  sums 
amounting  to  469/.,  which  he  had  not  dis- 
closed ;  and  that  since  his  last  examinations 
he  had  concealed  property  to  the  amount  of 
lOL  The  bankrupt's  affidavit,  in  answer, 
stated,  that  he  hsid  furnished  an  account, 
which  he  insisted  was  satisfactory;  and  then 
denied  or  atoided  the  particular  charges. 
The  assignees  had  not  signed  the  certificate. 

Mr,  Keene^  with  whom  was  ilfr.  Ayrtonf 
w«re  slopped,  by  the  Court  intimating, 
that,  under  the  circumstanoea  of  this  case, 
the  affidavits  being  contradiefeory,  it  would 
be  proper  to  refer  the  certificate  back  to 
the  eonunisaionera,  unleaa  the  bankrupt 
could  shew  cause  to  the  contrary, 

Mr.  O,  AnderdoMf  for  the  bankrupt.— 
As  the  bankrupt  contradicts  or  eiq^laina 
all  the  charges  against  him,  the  certificate 
ought  not  to  be  referred  back.  Lord 
Hardwicke's  doctrine  was,  that  the  commis- 
sioners' signature  to  the  certificate  was  in 
the  discretion  of  the  commissioners,  over 
which  the  Court  had  no  power  (1).  As  to 
not  furnishing  the  assignees  with  satisfac- 
tory accounts,  the  assignees  had  ample 
time  to  object  during  the  period  which 
elapsed  between  the  last  examinations  and 
signing  the  certificate ;  and,  by  the  words 
of  the  act»  the  assignees  may  at  any  time 
summon  the  bankrupt  though  he  has  pass* 

(1)  Sm  Ex  parte  WilUanoMn,  1  Atk.  89. 


ed  his  last  examination  (2).  Many  of  the 
charges  against  the  bankrupt  are  aupported 
by  an  affidavit  swearing  to  information  and 
belief  only ;  and  as  to  these  charges,  the 
petition  cannot  be  entertained — Ex  parte 
Joseph  (8). 

Mr,  Keene,  m  reply,  was  stopped  by  the 
Court. 

The  Chibi  Judos. — ^The  case  is  simply 
this :  the  commissioners  allowed  the  bank- 
rupt to  pass  his  last  examination  on  cooditicMi 
of  his  furnishing  a  correct  account,  and  sign- 
ed the  certificate  without  seeing  that  any 
such  account  liad  been  furnished.  Thebank- 
rupt,  indeed,  insists  that  he  has  furnished  a 
satisfactory  account,  but  that  the  assignees 
deny ;  the  evidence  then  is  contradidary, 
and  how  can  this  Court  pass  a  certificate  till 
satisfied  how  this  fact  is  ?  The  certificate, 
therefore,  must  be  referred  back  to  the 
commissioners.  I  agree  that  an  affidavit 
swearing  to  "informati<m  and  belief"  alone, 
is  not  sufficient  to  support  a  petition  ioi 
stay  a  certificate;  hot  that  only  applies 
to  some  of  the  statements.  The  eoraasis- 
sionersi  having  signed  the  certificate  with- 
out ascertaining  that  the  aasigneea  were 
satisfied  with  the  accounts,  acted  rather 
inconsiderately :  we  must  give  them  an  op- 
portunity of  reconsidering  that  maiier. 

SiaGEOBoa  Rosa. — The  commiasionem 
certify  that  the  bankrupt  has  made  full 
discloMire :  ui^s  this  Court  agreea,  it  can- 
not pass  the oeruGoate.  Wearenotprednd- 
ed  by  the  oonnissioners'  ceHifieate  from 
inquiring  as  to  the  fact,  and  if  we  think 
he  has  not  made  a  full  disolosnre,  weave 
bound  not  to  pass  the  certifieale.  If  the 
commissioners  were  coriect  in  paisi^g  the 
last  examination,  with  a  condition  that  the 
assignees  were  to  be  satiafied  as  to  the 
aecounu,  then  th^  should  not  have  aigaed 
the  certificate  till  they  were  satiafied  of  the 
fact,  either  by  seeing  the  assigoeee'  naaMs 
to  the  certificate,  or  otherwise.  The  bank- 
rupt says,  he  has  tendered  a  satialaelory 
aeeouat.  The  assiflDees  say,  they  are  not 
satisfied,  nor  am  I ;  the  certificate  must 
therefore  be  referred  back. 

Referred  back  to  the  oommisaioBen  ge- 
nerally to  review  the  oertificatOb  Costa 
reserved* 

(S)  6Geo.4.  0.16.  8.  36. 
(3)  Ez  parts  Joseph,  1  Rose,  184 ;  a.  o.  18  Vis. 
340. 
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^       1     >  Ex  parte  biovold  re  kbwtok. 

Proof-^Moftgage — Reputed  Ownership 
--Time. 

Where  several  estates  have  been  mart'- 
gaged  for  different  debts  to  the  same  mart" 
sageCf  who  appUesfor  a  sale  prior  toprov" 
mg  his  debt,  the  proceeds  of  each  mortgage 
must  be  applied  to  its  particular  debt. 

The  Court  will  regard  the  fraction  of  a 
day  m  notices  to  prevent  reputed  owner slup : 
and,  thertfore,  if  the  notice  was  given  prior 
to  the  act  of  bankruptcy  on  the  same  day, 
it  ps  sufficient. 

On  the  Ist  of  October  1829,  Bignold 
advanced  to  the  bankrupt  4,000/.»  secured 
by  a  legal  mortgage  on  six  estates,  one 
of  which  was  subject  to  a  prior  charge  of 
4»000/.,  which  Bignold  paid  off.  In  March 
IBS2,  Bignold  advanced  to  the  bankrupt 
the  further  sums  of  1,000/.  and  9502., 
which  were  secured  by  a  deed  of  trust. 
Subsequent  advances  were  made  at  various 
times,  and  it  was  stated,  that  with  a  view 
to  secure  these  advances,  not  covered  by 
the  mortgage  securities,  the  bankrupt  de- 
posited with  Bignold  a  policy  of  insurance 
lor  1000/.  in  the  Equitable  Insurance  Com- 
pany, of  which  notice  was  given  to  the  com- 
pany before  the  issuing  of  the  fiat.  Some 
of  the  properties  pledged,  when  realiz- 
ed, would  not  satisfy  the  debts  specifically 
charged  on  them,  while  on  others  there 
would  be  a  surplus.  The  petitioner  claimed 
to  be  entitled  to  have  the  different  pro- 
perties so  pledged  sold,  and  the  aggregate 
amount  of  the  proceeds  applied  in  liquida- 
tion of  his  debt,  without  reference  to  the 
particular  estate  from  which  any  part  of 
such  proceeds  arose,  or  the  particular  debt 
charged  thereon,  and  to  prove  for  the  de- 
ficiency. 

Mr.  0.  Anderdon,  for  the  petitioner. — 
The  question  is,  whether  Bignold  is  enti- 
tled to  apply  the  excess  of  the  produce  of 
some  of  the  securities  to  make  up  the 
deficiency  of  the  others. 

[The  Chibf  Judob.  --^  Upon  what 
ground  ?] 

The  petition  seeks  to  have  the  whole 
brought  into  hotch-pot.     There  is  no  ex- 
press stipulation  between  the  parties,  but 
it  stands  upon  the  general  principle,  that 
Nbw  Sbries,  VI«— Banks. 


where  a  mortgagor  comes  to  redeem  one 
estate,  he  must  redeem  the  whole. 

[The  Chibf  Judge. — Has  that  been  de- 
cided where  the  money  was  advanced  upon 
separate  contracts  ?] 

It  is  conceded,  that  this  is  not  a  case 
within  the  doctrine  of  tacking,  as  laid  down 
in  Baker  v.  Harris {\).  In  Fribourg  v. 
Pomfret  (2),  it  was  decided,  that  a  second 
mortgagee  must  redeem  the  mortgages  on 
both  estates,  or  stand  foreclosed.  A  legal 
mortgagee  cannot  have  a  sale  by  decree, 
by  consent ;  and  though  there  is  a  legal 
liability  under  the  covenants  in  the  mort- 
gage deed,  the  Court  would  restrain  him 
from  bringing  his  action  on  the  ground 
of  its  being  inequitable.  If,  after  fore- 
closure, he  thinks  fit  to  sell,  he  may  bring 
an  action  for  the  deficiency.  It  is  objected, 
that  the  pledge  of  the  policy  was  widiout  a 
memorandum.  In  a  pledge  of  chattels  no 
writing  is  necessary.  The  deposit  itself 
gives  the  right  to  sell. 

[The  Chibf  Judob. — Have  you  any  case 
where  a  mortgagor  has  been  refused  the 
power  of  redeeming  on  the  ground  that 
be  has  pledged  chattels  for  another  sum 
of  money  ?] 

Jones  V.  Smith  (d).  Though  it  is  said 
that  this  decision  was  reversed  in  the 
House  of  Lords  (4). 

[The  Chibf  Judob. — There  the  chattel 
was  pledged  for  the  whole  debt;  here  the 
policy  is  only  pledged  for  the  sums  not 
secured  by  the  mortgage.] 

By  the  7  Geo.  ft.  c.  90.  the  mortgagor 
is  aUowed  to  stop  an  action  in  a  court  of 
law  by  tender  of  the  mortgage  money,  but 
those  Courts  follow  the  recognized  doctrine 
of  courts  of  equity,  by  refusing  redemp- 
tion of  one  estate  only — Rowe  d.  Kaye  v. 
SoUy  (5). 

[Sib  6.  Rosb. — If  the  assignees  ob- 
tained the  policy  in  an  action  at  law,  after 
tender  of  principal  and  interest,  would  a 
court  of  equity  restrain  that  transaction  by 
reason  of  the  mortgages  unredeemed  ?] 

In  Arundell  v.  Phipps  (6),  Lady  Arun- 
dell  had  purchased  chattels  from  her  hus- 

(1)  16yef.  397. 
(f )  Amb.  7SS,  n. 
(5)  2  Vet.jun.  9Tt. 

(4)  6Vef.f29,  n. 

(5)  t  W.  Black.  7f  & 

(6)  10  Vet.  159. 
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band  with  her  separate  monies,  but  there 
was  no  actual  conveyance  to  trustees ;  exe- 
cution issued  against  the  husband,  and  a 
court  of  law  refused  to  recognize  the  ex- 
istence of  the  constructive  trusteeship,  but 
Lord  Eldon  interposed  to  restrain  the  ac- 
tion. In  Ex  parte  Hartley  (7),  the  bank- 
rupt, to  whom  two  estates  had  been  de- 
vised, charged  with  the  payment  of  lega- 
cies, had  mortgaged  both  separately;  his 
assignees  sold  both  estates,  subject  to  the 
unpaid  legacies  and  mortgages ;  the  pro* 
ceeds  of  one  were  sufficient  to  pay  the 
legacies  and  mortgage  money,  not  so  the 
other ;  and  it  was  held,  that  the  legacies 
should  be  paid  out  of  the  former  alone. 
As  to  the  question  of  notice  of  the  deposit 
of  the  policy,  the  petition  states  that  it  was 
given,  and  the  onus  is  on  the  assignees  to 
shew  the  contrary — Ex  parte  Stephens  (8). 

[The  Chief  Judge. — It  is  said,  on  the 
part  of  the  respondents,  that  if  notice  was 
given  before  the  act  of  bankruptcy,  it  was 
given  in  contemplation  of  bankruptcy.  No 
one  ever  thinks  of  giving  notice,  except  in 
contemplation  of  bankruptcy.] 

Mr,  Wtgram^  for  the  assignees. 

[Per  Curiam, — It  is  not  necessary  to  ad- 
vert to  the  consolidation  of  the  estates  and 
debts,  but  onlv  to  the  notice  of  the  deposit 
of  the  policy.] 

The  act  of  bankruptcy  was  a  deed  of 
assignment,  and  such  deed  was  executed 
on  the  same  day  that  notice  was  given  of  the 
deposit;  and  the  solicitor,  who  prepared 
the  notice,  is  the  solicitor  of  the  peti- 
tioning creditor ;  so  that,  even  granting  such 
notice  was  given  before  the  act  of  bank- 
ruptcy, it  is  a  collusive  notice,  and  will 
not  take  it  out  of  the  doctrine  of  reputed 
ownership. 

[Per  Curiam. — The  onus  of  proof,  by 
what  has  been  said,  is  now  on  the  peti- 
tioner.] 

Besides,  the  Court  will  not  notice  the 
fraction  of  a  day ;  it  will,  therefore,  appear 
that  by  want  of  notice,  the  policy  was  in 
the  reputed  ownership  of  the  bankrupt. 

The  Chief  Judge. — It  struck  me  at 
first,  that  all  the  Court  could  do  was  to 
ascertain  what  sum  of  money  the  petitioner 

(7)  1  Dea.  S88;  b.  c.  5  Law  J.  Rep.  (n.8.) 
Bankr.  13. 

(8)  4  Dem.  &  Ch.  1 17. 


had  secured  upon  each  estatd,  which  he 
sought  to  have  sold,  and  to  have  the  pro- 
ceeds of  each  estate  applied  to  the  several 
sums  respectively  secured  thereon,  and 
that  impression  is  not  removed  by  the 
learned  argument  of  Mr.  Anderdon.  Where 
parties  come  to  a  court  of  equity  demand- 
ing its  interference,  the  Court  will  decline 
acting  unless  full  justice  be  done.  Thua, 
when  a  mortgagor  comes  to  redeem  one 
estate,  the  Court,  to  prevent  injustice  and 
expense,  will  make  him  redeem  all  hh 
securities ;  so  in  the  case  of  a  mor^i^^ 
coming  for  foreclosure.  Here  the  party 
comes  shewing  several  debts  due  from  the 
bankrupt,  to  each  of  which  the  parties 
have  appropriated  a  particular  security ; 
all  this  Court  has  to  do  is,  to  ascertain  Uie 
amount  due  upon  each  security,  and  have 
the  proceeds  of  each  estate  applied  to  that 
portion  of  the  debt  secured  upon  it.  As 
to  the  policy,  which  appears  to  have  been 
pledged  for  such  porti6n  of  the  debt  as 
was  not  previously  secured  by  the  mort- 
gages, the  only  question  is,  as  to  the  date 
of  the  notice  to  the  officer  of  the  company. 
There  must  be  a  reference  to  the  registrafr 
to  ascertain  the  time  of  the  day  at  which 
that  notice  was  given,  and  the  time  of  day 
at  which  the  act  of  bankruptcy  was  com- 
mitted, to  see  which  has  the  pri6rity.  If 
the  notice  was  before  the  act  of  bank- 
ruptcy, then  the  policy  cannot  be  said  to 
have  been  in  the  order  and  disposition  <yf 
the  bankrupt. 

Sir  J.  Cnoss  and  Sir  6.  hose  concurred. 


1837.     \ 
Jan.  16.  J 


J^XJMlH^  GARDNER  ftf  STRUT- 
TON. 


Principal  and  Agent — For/eiiure  of  Debt 
—6  Geo.  4.  c.  16.  s.  8. 

Receipt  of  money  by  an  agent  in  igno- 
ranee  that  his  principal  had  struck  a  docket, 
is  not  a  forfeiture  of  the  debt  proved  by  the 
principal. 

On  the  2nd  of  May  1856,  a  docket  was 
struck  against  the  bankrupt  by  the  Man- 
chester agent  of  the  Northern  and  Central 
Banking  Company,  and  the  fiat  issued  oh 
the  5th  of  May.  The  act  of  bankruptcy 
was  proved  by  Hay,  the  manager  of  the 
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Branch  Bank  al  Chester.  The  company 
had  proved  a  deht  of  1 ,500/.  On  the  5th  of 
Mayi  Strutton  paid  in  cash  to  the  Cheater 
Branch  Bank,  100/.  This  was  the  petition 
of  the  assignees ;  and  it  prayed  a  declara- 
tion, that  the  company  had  forfeited  the 
whole  amount  of  their  debt,  and  that  their 
proof  might  be  expunged  under  the  eighth 
aectibn  of  6  Geo.  4.  c.  16,  and  that  they 
might  be  orflered  to  refund  the  100/.,  and 
deliver  up  all  the  securities  for  their  debt, 
and  thai  the  fiat  might  be  declared  valid, 
and  directed  to  be  proceeded  in,  or  annulled, 
and  a  new  fiat  issued  at  the  costs  of  the 
company. 

Mr*  Swanston  and  Mr,  K,  Parker^ 
for  the  petition. — ^The  company  received 
the  100/.,  after  striking  the  docket,  and 
did  not  offer  to  repay  it  till  the  9  th  of  July 
following.  Rose  v.  Main{l)  is  a  decisive 
aBtbcn'ity  in  favour  of  the  petition.  In  that 
case  a  creditor  sued  the  bankrupt  after  he 
had  obtained  his  certificate,  on  a  bill  which 
he  had  given  for  part  of  his  debt ;  and  the 
Court  held,  tiiat  he  could  not  recover  upon 
it,  as  it  would  be  contrary  to  the  general 
spirit  of  the  bankrupt  laws. 

Mr,  Tmss  and  Mr,  Baccn^  for  the  re- 
spondents.— There  is  no  doubt  the  100/. 
must  be  returned;  but  in  order  to  bring  on 
the  penal  consequences  of  the  act,  the  pe-r 
titioners  must  shew  that  the  money  was 
received,  knowing  that  a  docket  had  been 
struck.  But,  if  not,  yet  for  penal  purpose^ 
a  man  is  not  affected  by  his  agent's  know- 
ledge. 

Mr,  SnansUm,  in  reply. — If  the  petition- 
ing creditor  authorized  Hay  to  receive  this 
particular  money,  or  to  receive  money  ge- 
nerally, and  after  striking  a  docket,  does 
not  interpose  to  prevent  his  agent  receiv- 
ing money,  he  brings  himself  within  the 
reason  and  policy  of  the  act.  No  return 
of  the  money  will  defeat  the  penal  con- 
sequences of  the  act.  By  retaining  this 
money,  and  passing  it  into  their  books, 
have  not  the  bank  ratified  and  adopted  the 
act  of  their  agent  7 

[Sir  G.  Ross. — Was  not  the  striking  of 
the  docket  a  determination  of  the  agency 
to  receive  the  money  of  the  bankrupt  ?] 

The  Chief  Judos. — ^The  object  of  this 

(1)  1  Bing.  N.C.Sd7;  t.  c.  4  LawJ.  R6p.(N.8.) 
C.P.  18. 


clause  is  to  prev^i^t  any  secret  dealings  be- 
tween the  petitioning  creditor  and  the  bank- 
rupt, and  to  prevent  the  former  gaining  for 
himself  any  private  advantage.  Then,  it 
would  be  a  necessary  ingredient,  that  the 
money  or  goods  should  be  received  with 
full  knowledge,  and  for  the  purpose  of 
taking  advantage  of  that  payment  or  re-^ 
ceipt,  for  so  the  words  of  the  act  must  be 
understood.  It  is  impossible  to  look  at 
the  circumstances  of  this  case,  and  not  to 
see  that  there  was  no  such  intention.  The 
bankrupt  paid  to  the  agent  at  Chester  100/., 
and  the  agent  received  it  in  ignorance  that 
his  principals  had  struck  a  docket.  It  is 
entered  in  the  books  in  the  usual  course  of 
business,  without  the  slightest  appearance 
of  concealment.  The  person  who  received 
the  money  is  summoned  to  prove  the  act 
of  bankruptcy,  and  states  the  receipt 
of  the  money  to  the  solicitor  of  the  peti- 
tioning creditor.  It  is  said  that  the  prin- 
cipals ratified  the  act,  because  they  on  the 
18th  May,  required  the  bankrupt  to  sign 
his  name  to  the  account.  That  account 
stated  the  fact,  and  was  given  to  the  bank- 
rupt to  hand  over  to  the  assignees.  It  ap- 
pears to  me,  that  the  petitioners  have  en- 
tirely failed,  and  that  the  petition  must  be 
dismissed  with  costs. 

SiK  ^.  Caoss  concurred. 

Sir  G.  Hoss. — The  question  is,  what 
was  tlie  character  of  the  act  of  the  5th  of 
May,  for  no  subsequent  conduct  would 
affect  it,  if  it  was  then  within  the  section ; 
but  it  appears  that  it  was  nothing  but  a  pay- 
ment i^  the  usual  course  of  business. 

Petition  dismissed^  tvith  costs. 


1837 
Jan 


37.       1         r. 

^Q     >    Ex  parte  platt  re  platt. 


Petition  to  annul  before  Adjudication — 
Service —  Caveats. 

If  assignees  aire  chosen  between  the  pre^ 
senting  of  a  petition  to  annul  and  the  hearings 
it  must  stand  over  to  serve  them. 

Semble — a  bankrupt  may  petition  to  an^ 
nul  before  adjudication.  Caveats  might  be 
usefully  revived. 

A  petition  had  been  presented  by  the 
bankrupt  to  annul  for  want  of  prosecu- 
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tion,  in  ignorance  that  the  time  for  open- 
ing had  been  enlarged.  A  supplemental 
petition  was  then  presented,  after  the 
choice  of  assignees,  but  was  not  served 
upon  them  in  time,  and  they  did  not  ap- 
pear. 

Mr.  Sfvanston  and  Mr.  BetheU,  for  the 
petitioning  creditor,  took  the  preliminary 
objection,  that  as  the  petition  was  present- 
ed before  adjudication,  it  was  premature, 
and  that  there  was  no  case  of  such  an  ap- 
plication having  been  granted,  it  being 
contrary  both  to  principle  and  practice. 

[The  Chief  JTudoe. — Have  you  any 
precedent  of  a  refusal  ?] 

No. 

[Sir  J.  Cross. — The  earliest  applica- 
tion is  to  stay  the  advertisement  after 
adjudication ;  but  it  would  be  a  great  im- 
provement in  the  law  if  the  right  were 
given  to  the  bankrupt  to  make  such  an 
application.] 

[Sir  6.  Rose. — If  the  petition  stood 
merely  on  the  fact,  that  the  adjudication 
had  not  taken  place,  the  matter  would  rest 
between  the  petitioning  creditor  and  the 
bankrupt,  and  the  bankrupt  would  be  right 
in  coming  here ;  but  between  the  present- 
ing of  the  petition  and  its  coming  on,  as- 
signees have  been  chosen,  and  the  trading 
found,  and  we  cannot  dispose  of  the  peti- 
tion in  their  absence.  I  have  no  doubt 
that  a  bankrupt  has  a  right  to  come  here 
to  annul  at  any  time,  and  even  to  complain 
of  a  docket  struck  against  him.  In  the 
present  expeditious  mode  of  hearing  peti- 
tions, I  think  it  might  be  useful  to  revive 
the  old  practice  of  caveats.] 

[Sir  J.  Cross. — It  is  not  necessary  to 
decide  in  this  case,  whether  a  bankrupt 
may  present  a  petition  to  annul  before 
adjudication.] 

Per  Curiam. — Let  the  petition  stand 
over  for  service  on  the  assignees. 

Nou. — Vice  Chancellor*!  Colirt — £i  parte  Lake 
re  Evana,  Aa^uat  ]8f3,  and  oonfirmed  by  the  Lord 
Chancellor  on  appeal,  11th  of  May  18S4w  The  oom* 
miavion  had  not  been  opened  tUl  nine  months  had 
elapaed,  and  affected  the  petitioner  as  a  judgment- 
creditor  :  the  Lord  Chancellor  supersedea. — llegia* 
trar'a  book ;  a.  o.  1  G.  &  J.  361 ;  9  Law  J.  &p. 
Chanc.  175.  See  alao  £z  parte  Fletcher,  1  Roae, 
336,  454. 


1 987.       r  Ex  parte  cfiusTTt 
Jan.  13  &  16 ;  ?  Ex  parte  hadfikld, 
March  2S.   v    in  re  baerow  and  gbd0I8« 

Costs  —  Taxation — Affidavits — Country 
Commissioners  — Meetings — Advertisements. 

The  Court  of  Review  having  excepted  in 
hs  order  of  taxation  hills  taxed  by  the  qjfeer 
of  the  court  where  the  business  was  danct  the 
commissionerst  who  had  taxed  seme  bilU  by 
order  of  the  Vice  Chancellor^  were  considered 
officers  of  his  court  for  thtU  purpose. 

Law  charges  incurred  bu  the  petiiUmmg 
creditor  in  securing  the  bankrupts  property^ 
may  be  allowed. 

'  When  it  is  necessary  to  give  four  retainers^ 
the  charges  for  four  briefs  may  also  be 
allowed. 

Fees  to  counsel  may  be  allowed  for  eeUling 
special  petitions. 

Where  several  affidavits  are  fled  at  Me 
same  time,  only  one  6s.  Sd.  will  be  aUawed. 

There  are  cases  where  it  may  be  proper 

for   country  commissioners  to  hold  second 

meetings  on  the  same  day ;  if  improper,  the 

commissioners  must  be  brought  before  the 

Court, 

Advertisements  in  the  provincial  papers^ 
as  well  as  the  Gazette,  not  allowed. 

An  assignee,  who  cannot  attend  an  am£tf 
and  makes  an  affidavit,  must  personally  pay 
the  costs  of  it,  and  it  is  doubtfid  whether  such 
affidavit  be  sufficient  to  give  validity  to  such 
audit. 

After  a  petition  has  been  presenied  for 

taxation,  erroneous  overcharges  cannot  be 

withdrawn  by  the  parties,  so  as  to  be  excluded 

from  the  calculation  of  the  one^sixth. — Ers- 

kincy  C.  J.,  diss. 

On  taxation  of  a  bill,  items  disallowed 
by  the  commissioner,  and  again  taxed  tf,  are 
included  in  the  oncsixth. 

The  registrar  having  taxed  the  costs,  the 
petition  of  Christy  was  to  confirm  die  re-» 
port,  and  that  of  Hadfield,  the  solicitor,  to 
submit  the  following  exceptions.  The  first 
exception  having  been  abandoned,  the 
second  was,  that  Mr.  Gregg,  the  registrar, 
had  no  right  to  tax  the  assignees*  costs  of 
two  petitions,  which  the  Vice  Qianceflor 
had  ordered  to  be  taxed  by  the  commis- 
sioners, and  which  had  been  done,  and 
the  costs  paidy  upwards  of  four  years 
since. 
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Mr.  Swanit&n  and  Mr^  O,  Anderdon^  for 
the  exceptions. — ^The  Vice  ChanceSor  hav- 
ing ordered  the  taxation  by  the  commis- 
sioners, they  were  his  officers  for  that  pur- 
pose, and,  therefore,  the  registrar  had  no 
authority  t6  re-tax. 

Mr.  Twiss  and  Mr.  Keene,  contr^. — By 
the  14th  section  of  6  Geo.  4.  c.  16,  any 
creditor  to  the  amount  of  20/.  may,  if  dissa- 
tisfied with  such  settlement,  have  the  bills 
settled  by  a  Master  in  Chancery,  which 
the  Court  of  Review  may,  by  the  8  &  4 
Will.  4.  c.  47.  s.  8,  order  to  be  taxed  by  a 
registrar. 

Per  Curiam. — ^The  order  of  this  Court 
excepts  biUs  taxed  by  the  officer  of  the 
Court  where  the  business  was  done :  we 
think  the  commissioners  the  Vice  Chan- 
cellor's officers  for  that  purpose. — Excep- 
tion allowed. 

Third  exception  :  —  that  the  registrar 
had  taxed  off  19/.  19f.  5<i  costs  and  ex- 
penses the  petitioning  creditor  had  been  at 
in  securing  some  of  the  bankrupt's  property 
before  the  choice  of  assignees.  This  objec- 
tion was  not  allowed,  but  the  sum  of 
19/.  19#.  5d.  was  ordered  to  be  paid  to  the 
petitioning  creditor,  on  further  directions. 

Fourth  exception  allowed — that  when 
it  became  necessary  to  give  four  retainers 
to  counsel,  the  charge  for  four  briefs  was 
also  to  be  allowed. 

Fifth  exception : — that  the  registrar  had 
disallowed  the  fees  to  counsel  for  settling 
some  special  petitions.  On  this  point  the 
Court  ordered  the  registrar  to  procure  a 
certificate  from  the  proper  officers  in  Chan- 
cery as  to  the  practice. 

Jan.  16. — The  Chief  Judge  read  the 
following  question  and  certificate : — 

"  You  are  requested  to  certify-  to  their 
Honours  the  Judges  of  the  Court  of  Review, 
what  the  practice  is  in  the  Court  of  Chan- 
cery in  allowing  or  disallowing  the  fees  of 
counsel  for  settling  petitions  in  causes  and 
in  lunacy,  on  taxation  of  costs  between  soli- 
citor and  client." 

"  In  compliance  with  the  above  request, 
we,  the  undersigned  clerks  in  court,  certify, 
that  in  taxing  costs  in  a  cause  as  between 
solicitor  and  client,  the  fee  to  counsel  for 
settling  petitions  is  only  allowed  when  the 
petition  is  of  a  very  special  nature ;  but  that, 
in  cases  in  lunacy,  the  fee  to  counsel  for 


settling  all  petitions,  except  those  of  course, 
is  allowed. 

"  John  Baines. 

'<  Richard  Mills. 

"  George  Gatty." 

Per  Cttrtom.— Until  evidence  shall  be 
given  to  the  contrary,  the  Court  will  act 
upon  the  rule  laid  down  in  this  certificate, 
and  allow,  as  is  the  practice  in  Chancery, 
the  fees  on  settling  petitions  of  a  special 
nature. 

Sixth  exception : — that  Mr.  Gregg  had 
only  allowed  one  6f .  8c/.  for  filing  several 
affidavits,  which  had  been  filed  at  the 
same  time.  This  exception  was  overruled. 

Seventh  exception : — Mr.  Gregg  had 
disallowed  several  fees  for  second  meet- 
ings on  the  same  day. 

Mr.  SwansUm  and  Mr,  O.Anderdon.'— 
On  one  occasion  a  meeting  had  been  held 
to  examine  a  Mr.  Anderdon,  which  lasted  for 
several  hours  ;  and,  while  the  examination 
lasted,  one  of  the  bankrupts,  against  whom 
a  warrant  was  out,  came  and  gave  notice 
he  wished  to  be  examined  that  day,  and  a 
second  meeting  was  appointed:  this  was 
clearly  a  proper  meeting.  On  another  occa« 
sion,  a  party  had  been  examined  for  three 
hours,  and  another  meeting  appointed  to 
continue  the  examination  on  the  same  day: 
these  fees  had  also  been  disallowed.  If  the 
commissioners  were  to  blame,  they  should 
have  been  brought  before  the  Court,  as  the 
consequences  to  them  are  most  serious,  in 
Ex  parte  Kirhy  {\\  the  adjournment  was 
only  colourable,  which  is  not  the  case  here. 
There  are  other  cases,  where  it  may  be 
most  proper  to  hold  separate  meetings  on 
the  same  day,  as,  for  the  speedy,  examina- 
tion of  parties,  and  to  prevent  concert  even 
in  taking  mortgagee's  accounts.  Mr.  Jus- 
tice Burrough  in  Bonks  v.  Perr%ng(t) 
says,  "  From  my  experience  as  a  commis- 
sioner, I  do  not  hesitate  to  say,  that  sepa- 
rate meetings  may  be  held  for  purposes  of 
this  description  in  the  course  of  the  same 
day." 

Mr.  Tm98  and  Mr.  Keene. — ^Two  fees, 
paid  for  two  meetings  of  the  commission- 
ers, which  both  took  place  on  the  same 
day,  were  properly  disallowed. 

(1)  Mont.  &  M'Ar.  405. 
(i)  5  Moore,  t96. 
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[The  Chief  Judob^-^Ib  it  not  a  suffi** 
cient  answer  for  the  solicitor  to  say,  that 
the  adjournment  took  place  upon  the 
requirement  of  the  commissioners?  and 
if  so,  the  proper  course  would  be  to  allow 
these  items,  without  prejudice  to  your 
bringing  the  commissioners  before  the 
Court.] 

The  respondents  must  shew  that  it 
was  done  upon  the  requirement  of  the 
commissioners.  In  Ex  parte  Kirby^  it  is 
said,  "  the  adjourned  meetings  must  be 
considered  not  as  distinct  meetings,  but  as 
forming  together  a  continued  meeting." 
Here,  the  parties  went  on  with  the  same 
business  which  they  had  begun  in  the 
morning. 

[Sir  John  Cross. — It' is  stated  upon 
both  sides,  that  Mr.  Gregg  went  on  the 
general  principle,  that  two  meetings  upon 
the  same  business  could  not  be  allowed 
upon  the  same  day.  Is  it  reasonable  that 
they  should  adjourn,  after  sitting  five 
hours  ?  for  you  have  admitted  that  there 
are  cases  in  which  two  fees  may  be  allowed 
for  the  same  day.] 

Bui  never  upon  the  same  business.  The 
subject-matter  should  be  distinct — as,  a 
meeting  for  proofs,  and  another  to  take  a 
mortgagee's  accounts. 

The  Chiif  Judge. — In  this  case  the 
registrar  seems  to  have  gone  upon  the 
general  principle,  not  to  allow  two  charges 
for  meetings  upon  the  same  day.  It  is 
admitted,  that  there  are  occasions  where 
two  meetings  would  be  fair ;  but  the  re« 
gistrar  has  rejected  a  charge  which  cotinsel 
could  not  deny  to  be  reasonable.  It  is 
obvious,  therefore,  that  the  registrar  did 
not  disallow  the  two  charges  because  they 
were  unreasonable,  but  becauae  it  would 
be  a  dangerous  precedent*  We  think  that 
is  not  a  correct  view  ;  but  that  each  case 
must  depend  upon  its  own  foundation. 
Mr.  Swantton  says,  that  the  commission-* 
ers  desiicd  the  adjournment  because  they 
had  sat  long ;  and  that,  by  agreement  be* 
tween  the  parties,  a  farther  meeting  was 
held  upon  the  same  day,  and  the  fees  paid« 
Primd  faxiie^  we  must  assume  the  occasion 
was  a  good  one.  If  the  fees  are  impro-- 
per,  the  commissioners  have  been  guilty 
of  misconduct,  and  you  may  call  upon 
them  to  refund.    Upon  having  the  commis- 


^ioneri  before  the  Court,  the  qnestion  will 
arise,  yyhether  the  oirpuinstan^B  ju8tifie4 
the  adjournment ;  therefore,  the  charges 
are  allowed  to  stand  at  present,  ^nd  the 
petitioner  is  at  liberty  to  bring  forward  the 
question  again. 

Sir  J.  Cross. — It  must  be  understood 
that  the  Court  gives  no  opinion  as  to  the 
correctness  of  the  charges.  The  law  has 
provided  a  security  to  prevent  commis- 
sioners fraudulently  holding  more  than 
one  meeting  in  a  day*  without  sufficient 
cause,  because  a  single  act  of  that  kind 
would  disqualify  every  commissioner  in 
future ;  nndi  consequently,  when  more 
than  one  meeting  has  been  held  in  91  day, 
the  Court  must  take  for  granted  th^t  there 
was  sufficient  cause,  till  the  contrary  be 
shewn.  The  registrar  has  done  wrong  in 
deciding  upon  the  inflexible  rule.  1  agree 
that  this  case  cannot  be  impeached  but  in 
the  manner  suggested. 

$iR  G.  Rosfif — It  is  quite  clear,  that  the 
adjournment  is  in  the  discretion  of  the 
commissioners.  The  solicitor  cannot  re- 
fuse to  pay  their  fees.  There  may  be  cir- 
cumstances to  justify  the  registrar  in  dis« 
allowing  two  fees  on  the  same  day,  that  is, 
if  the  solicitor  knew  that  the  adjournnient 
ivas  not  proper,  and  then  the  onus  is  thrown 
upon  him,  of  looking  to  the  commissioners 
for  repayment.  That  which  the  regis- 
trar has  disallowed,  on  the  principle  he 
laid  down»  must  be  allowed  to  the  solicitor, 
and  the  partiee  be  at  liberty  to  bring  the 
commissioners  before  the  Court,  if  they 
think  fit* 

Eighth  exception. 

Mr»  Swanston  and  Mr.  Anderdon' — ^The 
next  item  disallowed  is  the  attendance  of 
two  clerks  at  various  meetings.  The  com- 
missioners, who  had  the  best  means  of 
judging,  allowed  them  in  consequence  of 
the  multiplieity  of  business ;  but  Mr. 
Gregg  has,  10  some  cases,  allowed  only 
one,  and^  in  OitJ>er  cases,  disallowed  the 
charge  altogether. 

[The  Chief  Judge. — Mr.  Gregg  lias 
disallowed  even  one  clerk  at  a  private 
meeting.     How  is  that  ?] 

[^Mr»  TtvUs. — Beosusey  Where  counsel 
attends,  ihe  solicitor  does  the  biisiness  of 
a  clerk  ;  and  that  is  the  nsual  practice.] 

[The  Chief  Judoe. — One  pound  is  al- 
lowed  by  Lord  Lyndhurst's  tuMe  '*  to  the 
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solicitor  and  clerk;"  therefore  the  clerk 
must  he  included  in  that  char§^.] 

Where  a  s[lecial  degree  of  akill  is  re- 
quirecY,  the  solicitor  must  watch  the  course 
of  proceeding,  and  then  a  clerk  becomes 
necessary  to  take  down  the  questions  and 
answers. 

Per  Curiam, — Inasmuch  as  it  appears  by 
the  list  of  fees,  that  the  Lord  Chancellor 
meant  to  include  the  clerk  in  the  1/.  al- 
lowed to  the  solicitor,  a  special  case  must 
be  made  out  to  justify  the  employment  of 
an  extra  clerk.  It  was  a  proper  subject 
for  Mr.  Gregg's  discretion. 

Ninth  exception. 

Mr,  Swanston  and  Mr.  Anderdon, — The 
next  item  disallowed  is  the  advertisement 
of  the  meeting  for  the  last  examination  of 
the  bankrupt.  As  it  is  the  established 
practice  in  Manchester  to  advertise  this 
meeting  in  three  local  papers,  it  might  be 
deemed  a  fraud  upon  the  creditors,  if  it 
were  not  done. 

[Sir  J.  Cross. — What  necessity  is  there 
for  its  re-insertion,  as  all  the  papers  con- 
tain a  copy  of  the  Oazette?^ 

The  Chi^f  Judge. — There  appears  to 
have  been  a  practice,  tliat  this  advertise* 
ment  should  be  re-inserted  in  the  Man- 
cheater  papers;  and  the  solicitor  was  mis- 
led by  that  to  think  it  necessary.  Mr. 
Gregg  has  acted  upon  the  general  rule, 
that  two  advertisements  are  not  necessary. 
It  would  be  hard,  perhaps,  in  this  case,  not 
to  allow  the  solicitor  the  expense  he  has 
incurred  ;  but  it  must  be  understood  that 
this  charge  will  not  be  allowed  in  future. 

SfR  J.  Cross. — This  case  must  not  be 
dratwn  into  a  precedent.  Every  proceed- 
ing in  bankruptcy,  as  far  as  respects  the 
meetings,  is  in  the  Gazette;  thence  they 
get  into  the  metropolitan  journals,  and 
from  them  into  the  provincial  ))apers  :  and, 
therefore,  there  is  no  necessity  for  a  spe- 
cial advertisement. 

Sir  G.  Rose 'concurred. 

Tenth  exception. 

Mr,  Swanston, — The  next  case  is,  that 
the  registrar  has  disallowed  the  costs  of  the 
affidavits  made  by  two  of  the  assignees, 
who  (lid  not  attend  personally  at  the  audit 
meeting.  There  were  four  assignees  ap- 
pointed ;  two  attended,  and  two  sent  affi- 
davits. When  the  commissioners  are  met 
to  audit  the  accounts,  they  must  hav.e  the 


attendance  of  all  the  assignees,  or  Batisfac- 
tory  information  to  account  for  the  ab- 
sence of  some  of  them  ;  and  as  affidavits 
were  necessary,  why  should  not  the  costs 
be  allowed  ? 

[The  Chief  Judge. — Where  the  peti- 
tioning creditor  does  not  attend,  he  pays 
the  costs  of  the  affidavits,  because  it  is  not 
for  the  relief  of  the  estate,  but  for  his  own 
convenience :  so  in  this  case.] 

[Sir  G.  Rose. — What  right  have  the 
commissioners  to  take  any  affidavit?  for 
the  statute  6  Geo.  4.  c.  16.  a.  106.  says^ 
that  they  shall  examine  the  assignees  upon 
oath.] 

It  is  the  common  pradtice,  as  may  be 
seen  from  the  forms  given  in  the  books  of 
practice.  The  commissioners  personally 
examine  the  assignees  who  have  received 
anything,  and  receive  the  affidavits  of  those 
who  have  not  received  anything. 

Per  Curiam, — It  is  for  the  benefit  of 
the  estate  that  all  the  assignees  should  be 
present.  It  is  evident  that  these  two  as* 
signees  absented  themselves  for  their  own 
convenience :  therefore  the  officer  has  dons 
right  in  saying  they  ought  to  pay  for  it. 

Eleventh  exception. 

Mr,  S7vamton,—^The  next  case  is,  that, 
after  the  petition  for  re-taxation  was  pr^*- 
sented,  several  errors  were  discovered  in 
the  bills  of  costs  ;  proper  charges  against 
the  estate  were  omitted,  and  improper 
charges  included.  The  registrar  refused 
to  allow  the  solicitor  either  to  strike  out 
any  items,  or  to  add  any  to  the  bills. 

[The  Chief  Judge. — Did  you  carry  In 
any  account  before  the  commissioners?] 

That  was  not  done ;  because  of  the  ex- 
pense. It  should  be  a  specific  review  of 
-the  whole  matter,  and  as  beneficial  before 
the  reviewing  officer  as  the  taxing  officer; 
and  if  you  are  called  upon  to  refund,  you 
ought  to  have  the  benefit  of  any  set-off: 
but  the  registrar  went  on  the  ground,  that, 
in  no  case,  had  a  bill  sent  for  re-taxation 
been  allowed  to  be  altered. 

Per  Curiam. — ^^Here,  a  bill  was  presented 
by  the  solicitor,  and  a  creditor  applies  to 
the  Court  to  have  it  revised  and  taxed.  In 
attending  before  the  officer,  the  solicitor 
desires  to  add  some  items  to  that  bill.  The 
Court  sent  that  particular  bill  to  be  taxed  ; 
therefore,  the  registrar  was  right  in  re- 
jecting the  additional  items. 
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Twelfth  exception. 

Mr.  SwansUm  and  Mr.  O.  Anderdon. — 
Mr.  Gregg  has  disallowed  several  items 
improperly,  and  we  ask  the  judgment  of 
the  Court  upon  them. 

[The  Chief  Judge. — Can  you  not  select 
some  items  which  will  raise  a  question  of 
principle?  as  otherwise  the  Court  cannot 
go  through  them.] 

An  item  of  6«.  %d,  is  charged  for  attend* 
ing  to  serve  a  copy  of  a  notice  upon  Mr. 
Johnstone*  who  was  not  at  home,  which 
was  disallowed.  The  Court  will  not  re- 
quire that  benefit  shall  accrue  to  entitle  an 
agent  to  compensation. 

Mr.  Twiss. — It  is  not  proved  that  it  was 
disallowed  on  that  ground.  The  taxing 
officer  is  the  proper  judge,  whether  such 
attendance  was  necessary — Skelton  v.  Sc" 
fwircl(d). 

Per  Curiam. — What  was  done,  turning 
out  afterwards  to  have  been  of  no  use,  is 
no  reason  why  it  should  be  disallowed.  As 
the  parties  are  not  agreed  as  to  the  reason 
of  the  rejection  of  this  item,  the  registrar 
must  state  to  the  Court  how  the  fact  was. 

The  ease  stood  over. 

March  23. — The  case  came  on  again,  on 
the  eleventh  exception,  as  to  whether  the 
registrar  should  have  included  in  his  tax- 
ation some  double  charges,  which  had 
been  inserted  by  mistake,  and  which  the 
solicitor  had  written  a  letter  to  point  out, 
after,  the  petition  to  re-tax  had  been  pre- 
sented ;  also,  whether  items,  taxed  oflf  by 
the  commissioners,  should  be  included  in 
the  calculation  of  the  one-sixth. 

Mr.  SwansUm  and  Mr.  Anderdon. — In 
Marshall  v.  Lord  (4),  the  solicitor  was  al- 
lowed to  strike  out  items  inserted  by  mis- 
take, the  amount  of  which  was  not  included 
in  the  calculation  of  the  one- sixth.  In 
Mills  V.  ReveU{5\  the  Court  refused  to 
compel  the  solicitor  to  pay  the  costs  of 
taxation  where  the  reduction  was  occa- 
sioned by  the  disallowance  of  the  whole  of 
orie  bill,  or  of  the  whole  branch  of  a  bill — 
While  V.  il/iiSner  (6) ;  neither  should  the 
sums  previously  taxed  off  by  the  commis- 
sioners be  calculated. 


Mr.  Tmss  and  Mr.  Keene. — It  would  be 
dangerous,  upon  general  principles,  to  al- 
low a  solicitor  to  strike  out  items  after  a 
bill  has  been  referred  for  taxation,  or  even 
a  petition  presented  for  that  purpose.  As 
to  the  items  taxed  off  by  the  commission- 
ers, Mr.  Gregg  has  restored  some,  which 
reduces  the  amount  on  the  otlier  side. 

The  Court  decided,  that,  after  a  bill  has 
been  referred  for  taxation,  double  charges 
inserted  by  mistake  could  not  be  with- 
drawn, so  as  not  to  be  included  in  the  cal- 
culation of  the  one-sixth  {dissentiente,  the 
Chief  Judge);  and  that  the  bill,  when  re- 
ferred for  taxation,  must  be  looked  at  as 
when  first  delivered,  and  the  items  struck 
off  by  the  commissioner  taken  into  the 
calculation  of  the  one-sixth. 


I 


S)  1  DowLPr.  Cs.4ll. 

4)  5  Sinu  456. 

5)  1  Ad.  &  £1.856. 
ifi)  S  H.  Bl.  357. 


1837      1 
March  23.)    ^'  P*^  "^^  "  "~"- 

Auctioneer —  Trading, 

Semble — An  auctioneer  is  a  trader  within 
the  Bankrupt  Act. 

This  was  the  petition  of  the  bankrupt  to 
annul  the  fiat  for  want  of  trading.  He  was 
described  in  the  fiat  as  a  furniture  dealer, 
broker  and  chapman. 

Mr.  Twiss  and  Mr.  Bacon^  for  the  pe- 
tition. 

Mr.  SwansUm  and  Mr.  Piggott^  for  the 
assignees.-^It  is  admitted,  that  the  bank- 
rupt was  an  auctioneer  up  to  the  time  of 
the  issuing  of  the  fiat,  and  the  question  is^ 
whether  an  auctioneer  is  a  trader  subject 
to  the  bankrupt  laws.  There  is  no  de- 
cision upon  the  point,  but  an  auctioneer 
is  generally  a  person  possessing  consider- 
able property,  and  contracting  debts  to  a 
large  amount^  so  that  he  is  within  the  mis- 
chief of  the  act.  He  cannot  exercise  ha 
vocation  except  by  acting  as  a  "broker," 
though  the  mode  of  selling  is  peculiar. 
The  general  words  of  the  act  include  all 
persons  "  who,  either  for  themselves  or  as 
agents  or  factors  for  others,  get  their  liv- 
ioff  by  buying  and  selling." 

[SiE  G.  RosB. — ^It  is  difficult  to  say, 
whether  the  term  "auctioneer  ex  vi  tar» 
mini,"  will  make  a  man  liable  to  the  bank- 


COURT  OF  BANKRUPTCY:  1837. 


73 


rupt  laws ;  but  there  may  be  such  a  course 
of  dealing  as  will  bring  him  within  their 
operation.] 

The  other  side  mean  to  contend,  that 
the  acts  of  buying  and  selling  were  only 
incidental  to  his  character  as  auctioneer. 

[The  Chief  Judge. — If  in  the  course 
of  his  employment,  he  receives  the  goods 
of  others,  puts  them  up  to  auction,  enters 
into  a  contract  with  the  bidder,  transfers 
them  to  him,  receives  the  money  for  the 
purpose  of  handing  it  over  to  his  employer, 
— does  not  that  constitute  him  a  broker 
within  the  meaning  of  the  act  ?] 

That  is  the  accurate  description  of  a 
broker ;  and  he  would  also  come  under 
the  other  words  of  the  section,  "all  per- 
sons using  the  trade  of  merchandise  by 
way  of  commission,  consignment,  or  other* 
wise."  An  auctioneer  must  also  have  a 
licence,  and  that  licence  is  **  to  carry  on 
the  trade  and  business  of  an  auctioneer." 
Besides,  there  are  various  affidavits  dis- 
tinctly proving  many  specific  acts  of  buy- 
ing and  selling  for  profit.    * 

Mr,  Trviss,  in  reply. — All  these  acts 
were  done  as  incidental  to  his  trade  of  auc- 
tioneer, in  the  same  manner  as  the  buying 
and  selling  of  books  is  incidental  to  the 
profession  of  a  scho6l-master — Oibson  v. 
Th<mpson{l) ;  or,  like  a  fisherman  buying 
fish  to  make  up  his  own  cargo. 

[Per  Curiam. — That  was  held  to  be  a 
trading — Heanny  v.  Birch  (2).] 

The  Chief  Judge. — It  is  not  necessary 
to  decide,  whether  an  auctioneer  is  within 
the  statute  ;  but  it  is  very  difficult  to  say 
that  he  is  not.  Independently  of  that,  the 
circumstances  shew,  that  the  buying  at 
auctions  was  his  usual  practice,  and  not 
an  occasional  act.  In  his  own  affidavit 
he  says,  it  is  the  practice  of  all  auctioneers, 
and  that  it  is  done  to  stimulate  the  sale  ; 
but  we  are  not  bound  to  acquiesce  in  his 
interpretation  of  his  acts.  There  was  a 
buying  and  selling  for  profit,  independent 
of  his  general  character  as  auctioneer. 

Sir  J.  Cross. — We  are  not  called  upon 
to  decide  whether  every  auctioneer  is  a 
trader ;  but  whether  this  auctioneer  is  ?  I 
think  he  is. 

(1)  3Keb.  461. 

(2)  S  Campb.  233. 

New  Series,  VI.— Bankr. 


Sir  G.  Rose. — I  confess  1  must  hear 
more  before  I  can  be  convinced  that  an 
auctioneer  is  not  within  the  bankrupt  laws. 
In  decisions  respecting  the  Statute  of 
Frauds,  auctioneers  have  been  held  to  be 
agents.  He  pretends  not  the  least  igno- 
rance of  the  manner  in  which  he  is  de- 
scribed in  the  fiat,  and  in  some  contract 
with  the  assignees,  signs  his  name  as  a 
furniture-broker. 

Petition  dismissed,  without  <^osts. 


1837.     1 

A      '1  22     I   ^^  P<^^^  WILLIAMS  re  HOBLIN. 

Assignees — Election — Lease. 

Semble — that  in  making  an  order  for  the 
assignees  to  elect  to  take  or  abandon  a  lease 
under  the  75th  section,  tfte  Court  will,  ifrc' 
quisite,  bmd  the  petitioner  not  to  proceed  in 
any  other  court. 

Mr.  Sitanston  and  Mr.  Bacon,  applied 
for  the  usual  order  to  compel  the  assignees 
of  the  bankrupt  to  elect  whether  they 
would  accept  a  lease  or  not,  and  if  not,  for 
an  order  to  compel  them  to  deliver  up 
possession  under  the  75th  section. 

Mr.  Wright,  for  the  respondents,  wished 
the  applicants  to  go  more  into  their  case, 
stating  that  it  would  appear  the  lease  was 
invalid,  and  was  tainted  with  usury. 

Mr.  Swanston  proposed  to  take  only  part' 
of  the  order — namely,  that  the  assignees' 
miffht  elect. 

[The  Chief  Judge. — We  think  that  will 
do.  We  certainly  cannot  give  you  an 
order  for  them  to  deliver  up  possession, 
until  the  case  has  been  gone  into.] 

[Sir  John  Cross. — As  we  have  all  the 
facts  here,  and  by  the  statute  we  may 
either  order  them  to  elect,  or  make  such 
other  order  as  we  may  think  fit,  why  not 
go  into  the  case  ?] 

Mr.  Wright  suggested,  that  if  the  appli- 
cants obtained  the  order  only  to  compel  the 
assignees  to  elect,  they  would  then  go  into 
some  other  court  to  obtain  possession. 

The  Court  then  proposed  to  give  tho 
petitioners  an  order  to  compel  the  assig-> 
nees  to  elect,  the  petitioners  undertaking 
not  to  proceed  in  any  other  court. 
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Mr.  Swanftan  declined,  and  consented  to 
have  his  petition  dismissed  with  costs. 

Petition  dismissed,  with  costs. 


1887      1 
A     *1 23    I     ^^  parte  WAKE  re  clark. 

Equitable  Mortgage — Security  for  Solid' 
tor*s  costs. 

The  Court  wiU  not  enforce  an  agreement 
in  equity  against  the  general  creditors,  where 
the  date  of  the  agreement  and  the  bankruptcy 
are  very  near,  although  in  favour  of  a  secu* 
rity  for  costs  as  between  the  bankrupt  and 
his  solicitor. 

This  was  the  petition  of  a  solicitor  claim- 
ing an  agreement  for  a  mortgage  of  some 
freehold  premises,  bearing  date  the  28th 
day  of  September  1886,  reciting  a  former 
mortgage,  to  secure  8501.  and  interest,  and 
reciting,  that  Clark  had  applied  to  and 
requested  the  petitioner  to  lend  to  him  va- 
rious sums  of  money  from  time  to  time,  as 
he  might  want  the  same,  and  proposed  to 
give  him  a  second  mortgage  of  the  said 
premises,  to  secure  to  him  any  sum  of 
money  he  might  so  advance,  and  also  for 
securing  to  the  petitioner  such  money  as 
was  due,  and  should  become  due  for  his 
bill  of  costs,  &c.  not  exceeding  500/.  The 
fiat  issued  on  the  19th  of  October  in  the 
same  year,  at  which  time  the  bankrupt 
was  indebted  20/.  for  business  done.  The 
petition  prayed  a  sale,  &c. 

Mr,  BagshawCf  for  the  petitioner,  con- 
tended, that  the  premises  were  charged 
in  equity,  and  he  had  a  right  to  have  his 
demand  satisfied. 

Mr.  Armstrong,  for  the  assignees,  sug- 
gested, that  the  agreement  was  not  free 
from  suspicion,  inasmuch  as  it  was  for 
money  to  be  advanced,  and  bore  date  so 
short  a  period  before  the  bankruptcy. 

The  Chief  Judge. — ^We  consider  the 
fact  of  the  date  of  the  agreement  and  the 
fiat  being  so  near  each  other,  a  sufficient 
reason  for  not  granting  this  order.  Even 
if  this  agreement  bad  been  a  security  for 
money  advanced  at  the  time,  it  would  have 
been  too  recent  a  transaction  for  this  Court 
to  have  interfered  to  esublish. 


Sir  6.  Rose. — ^No  person  disputes  that 
it  is  competent  to  the  solicitor  to  take  secu- 
rity for  his  costs ;  but  what  you  are  askins 
here  is  to  have  this  agreement  made  good 
in  bankruptcy  against  die  general  creditors* 

Petition  dismissed,  with  costs. 


1887      1 
An  '1  24    I  ^'  P^l^  PHILLIPS  re  WRIGHT. 

Proof— Executor, 

An  executor  may  prove  against  Au  hank- 
rupt  co-executor* s  estate  without  an  order. 

Pk  Phillips,  by  his  will,  appointed  the 
bankrupt  and  the  petitioner  his  executors. 
This  was  the  petition  of  the  solvent  exe- 
cutor ;  and  it  prayed,  that  he  might  be  at 
liberty  to  prove  a  sum  of  468/.,  owing  to 
the  testator's  estate  from  the  bankrupt. 
The  commissioner  objected  to  receive  the 
proof  without  an  order  of  the  Court. 

Mr. ,  for  the  petition. 

Mr.  Bird,  for  the  assignees. 

Per  Curiam. — ^A  solvent  co-executor 
may  prove  without  an  order  of  this  Court, 
though  a  co-trustee  cannot. 

Order — ^That  the  petitioner  be  at  liberty 
to  go  in  and  make  such  proof  as  he  can. 
No  costs  on  either  aide,  as  it  was  the  ob- 
jection of  the  commissioner. 


k  }  ^"^ 


1887 
May  80 

Practice — Fiat. 


re  JOHN  ILLIRGWORTR. 


Fiat  annulled,  where  on  the  death  of  the 
petitioning  creditor,  who  had  bespoke  the  fat, 
the  bankrupt  became  his  next  heir  and  per- 
sonal representative. 

Joseph  Ulingworth,  the  petitioning  cre- 
ditor, died  intestate  on  the  day  he  issued 
his  fiat ;  the  commission,  therefore,  couki 
not  be  prosecuted,  on  account  of  the  bank- 
rupt being  the  next-of-kin  to  the  deceased, 
and,  therefore,  the  person  who  would  have 
to  take  out  a  commission  against  himself. 

Fiat  annulled  accordingly. 
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June  7     \  porte  cripps  re  cripps. 

Practice — Extension  of  Time  for  Bank" 
rupt's  Surrender* 

Case  where  five  months  was  granted  from 
the  4tiind  day,  in  order  to  aUow  the  hankrvft 
time  to  return  from  America* 

Mr.  Baconf  in  support  of  the  petition, 
moved  for  an  extension  of  time  to  five 
months  beyond  the  42nd  day,  in  order  that 
the  bankrupt,  who  had  gone  to  America,  in 
pursuance  of  a  resolution  adopted  at  a 
meeting  of  his  creditors,  might  have  time 
to  return  and  surrender.  His  client  was  a 
partner  in  a  large  mercantile  house,  that 
had  extensive  dealings  with  persons  in 
America,  and  it  was  considered  the  most 
prudent  course  to  pursue,  to  allow  Mr. 
Cripps  to  proceed  there,  armed  with  full 
authority,  in  order  to  collect  large  sums  of 
money  due  to  the  firm.  There  would  be  no 
impediment  to  the  working  of  the  fiat,  by 
granting  the  prayer  of  the  petition. 

Mr*  Sturgeon  consented  on  the  part  of 
the  assignees. 

Ordered  as  prayed* 


1837.     1     « 
June  9.  /    ^*  ^^^  ^^^^  ^^  ^^^^' 

Practice — Supersedeas* 

Although  mere  lapse  of  time  may  be  no 
ground  for  refusing  to  supersede^  yet^  where 
a  bankrupt  has  lain  by  a  long  time^  without 
disputing  the  vaUdity  of  his  commission,  the 
Court  will  not  grant  him  a  supersedeas^ 
simply  because  he  has  obtained  verdicts 
against  the  assignee  at  law* 

Mr*  Ayrton  applied,  in  this  case,  for  a 
supersedeas  of  the  commission,  under  the 
following  circumstances  : — The  bankrupt 
had  recovered  two  verdicts  against  the 
ofiicial  assignee,  for  want  of  a  petitioning 
creditor's  debt,  the  bills  upon  which  the 
commission  was  issued  not  being  in  the 
hands  of  the  petitioning  creditor  at  the 
time  he  sued  out  the  commission.  When 
the  case  was  on  before,  the  petitioning 
creditor  could  not  be  found,  and  substi- 
tuted service  upon  another  person  for  him 


was  allowed;  and  the  bankrupt  held  his 
consent. 

Mr*  Bacon,  for  the  official  assignee,  ob- 
served, that  the  officer  of  the  court  consi- 
dered it  his  duty  to  state  to  the  Court  how 
this  case  stood.  The  bankrupt  had  made 
several  similar  attempts,  while  Mr.  Fos- 
ter, the  petitioning  creditor,  was  here,  to 
protect  the  commission,  but  he  failed  in 
every  attempt.  When  Mr.  Foster  lefl  the 
country,  the  bankrupt  came  before  the 
commissioner,  and  asked  for  the  appoint- 
ment of  an  official  assignee,  who  knew 
nothing  of  the  fiicts  of  dbe  case,  and,  di- 
rectly the  assignee  obtained  a  little  rent  on 
a  freehold  property  in  Kent,  he  brought 
his  action,  and,  of  course,  the  verdict  was 
in  his  favour,  inasmuch  as  the  person  who 
could  prove  the  petitioning  creditor's  debt 
was  not  in  the  country.  This  case  has  been 
before  the  Court  on  a  former  day,  when  it 
stood  over,  to  serve  the  requisite  parties ; 
and  it  appears  substituted  service  has  been 
permitted  on  a  person  not  competent  to 
protect  the  commission.  Without  contend- 
ing that  a  bankrupt  is  to  be  precluded  from 
trying  the  validity  of  his  commission  by 
lapse  of  time,  still,  when  a  long  period  of 
time  has  elapsed,  as  in  this  case,  while  the 
petitioning  creditor  was  in  the  country,  and 
the  action  is  only  brought  after  he  is  known 
to  have  left,  the  Court  will  require  some 
further  evidence  before  it  parts  with  the 
commission.  The  bankrupt  here  has  availed 
himself  of  the  length  of  time,  which  would 
exclude  all  his  simple  contract  creditors 
under  the  Statute  of  Limitations.  The 
official  assignee,  therefore,  submits,  that 
this  is  not  a  case  for  the  Court  to  exercise 
its  discretion  in  superseding  the  fiat. 

Mr*  Ayrton*'^ThiB  case  has  been  suffi- 
ciently investigated  by  two  juries,  and  the 
point  established,  that  there  could  not 
have  been  a  good  petitioning  creditor's 
debt,  because  the  bills  upon  which  the 
docket  was  struck  were  in  the  hands  of  a 
third  party.  There  can  be  no  reason  .that 
lapse  of  time  should  present  an  objec- 
tion to  the  order ;  for,  in  Chamber* s  case^ 
there  had  elapsed  more  than  ten  years; 
several  actions  had  been  tried,  and  at  last 
the  bankrupt  succeeded ;  and,  although  a 
supersedeas  went  by  consent,  still  the  lapse 
of  time  was  never  adverted  to  by  the  Lord 
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Chanct^or  a^  a  reason  ivhy  the  order  for 
the  supersedeas  should  not  be  given. 

The  Chief  J^doz^ — I  think  this  is  not  a 
case  wherein  the  Court  ought  to  interfere 
to  supersede  the  commission.  There  are 
two  cases  in  which  the  Court  ought  to  in- 
terfere :  the  one  is,  when  assured  of  the 
fact,  that  the  commission  was  invalid,  from 
the  want  of  the  requisitea  to  support  it ;  the 
other  upon  the  consent  of  creditors:  neither 
of  these  circumstances  occurs  here.  There 
^re  twopojnts  the  bankrupt  wishes  to  eatab- 
Ush  :  first,  that  there  was  no  petitioning 
9reditor's  debt  at  the  time  of  suing  out  tho 
commission ;  but  there  is  no  evidence  to 
^hew  that  the  bills  were  not  given  up  by 
(he  petitioning  creditor  after  the  bank- 
ruptcy, or  that  they  had  not  been  lost. 
Then,  as  to  the  verdict,  how  was  it  ob- 
tained? The  bankrupt  gets  an  qfficial  as- 
signee appointed,  on  the  plea  of  having 
the  debt  investigated,  and  immediately  he 
has  collected  a  small  sum,  the  bankrupt 
brings  an  action  against  him,  and,  of  course, 
as  the  ofBcial  assignee  was  ignorant  of  the 
facts  of  the  case,  obtains  a  verdict.  I 
have  no  hesitation  in  saying,  if  an  applica- 
tion had  been  made  to  this  Court,  we 
should  have  granted  an  injunction  to  have 
stayed  such  action.  It  does  not  follow 
that,  where  a  verdict  has  been  obtained 
against  a  commission,  we  are  bound  to  su- 
persede. The  verdict  may  have  been  ob- 
tained by  collusion  between  the  petition- 
ing creditor  and  the  bankrupt,  or  the  as- 
signee ;  but,  here,  we  find  the  bankrupt 
bringing  his  action  at  the  end  of  eight 
years ;  and  while  the  petitioning  creditor 
is  out  of  England,  he  brings  an  action 
against  the  official  assignee,  who  knows 
nothing  of  the  circumstances.  We  think, 
therefore,  that,  in  this  case,  where  the  peti- 
tioner has  refused  to  come  before  this  Court 
to  investigate  his  claim,  we  should  re- 
quire more  evidence  of  the  bona  fides  of 
the  proceedings  instituted  by  him.  We  do 
not  mean  to  say  that,  where  mere  lapse 
pf  time  has  occurred,  the  Court  will  refuse 
to  supersede  a  commission  ;  but  there  are 
many  cases  where  verdicts  have  been  ob- 
tained, and  yet  the  Court  has  not  consi- 
dered the  evidence  conclusive ;  and,  in 
such  cases,  lapse  of  time  has  a  great  weight 
Kith  the  Court,  especially  where,  as  in  the 


present  case,  the  debt  upon  the  proceed- 
ings appears  to  have  been  well  proved  at 
the  beginning. 

Mr,  Ayrton  hoped  they  would  not  dismiss 
the  petition,  with  costs,  against  his  client,  the 
bankrupt,  inasmuch  as  he  bad  a  verdict  in 
his  favour,  and  this  was  the  only  remedy 
he  had. 

The  Court  considered  that  the  bank- 
rupt ought  to  pay  the  costs. 


1837.      r   Ex   parU    bobbousb    anb 

June  (>  &  7 ;  c      othsrs,  re  sauuki.  amp  jo- 

July  17*    '      SEPH  muvdy.amp  reoLASs. 

Bill  of  Exchange — Acceptor's  Lien-- 
Proof. 

Securities  held  by  a  bankrupt  to  meet 
acceptances  of  another firm^  are  available  for 
the  biU'holderSf  through  the  equUy  of  the  ac- 
ceptor, to  be  appUed  in  discharge  i(f  the  hiUs 
--See  Ex  parte  Waring,  19  Ves.  344. 

Where  the  bUUJiolder  has  proved  agmnsi 
the  estates  of  the  drawer  and  acceptor,  the 
Court  will  order  a  reduction  of  proof 

The  petition  stated,  that  on  the  7th  of 
March  last,  a  fiat  was  issued  against  S.  and 
J.  Mundy,  and  that,  on  the  11th  of  the 
same  month,  another  was  issued  against 
Francis  Glass:  that  Samuel  and  Joseph 
Mundy  carried  on  the  business  of  clothiers 
^  at  Bradford,  and  that  Francis  Glass  was 
their  factor  in  London :  that  during  their 
dealings,  which  existed  up  to  the  time  of 
their  bankruptcy,  an  agreement  in  writing, 
bearing  date  the  10th  of  September  1851S, 
was  made  between  the  firm  of  Glass  and 
Mundy,  reciting,  that  Joseph  and  Samuel 
Mundy  were  accustomed  to  consign  and 
transmit  goods  to  F.  Glass,  and  that  he  had 
been  accustomed  to  sell  the  same,  and  to 
make  advances  of  money,  and  to  accept 
bills  for  the  said  Samuel  and  Joseph 
Mundy,  and  that  it  was  intended  to.  comi* 
nue  such  dealings ;  and  it  was  witnessed, 
'Hhat  the  said  Samuel  and  Joseph  Mundy 
did  thereby  promise  and  agree  with  and  to 
tlie  said  Francis  Glass,  his  executors,  ad- 
ministrators, and  assigns,  that  he  and  they 
should  and  might  have  a  charge  and  lien 
upon  all  goods  which  theretofore  had  been 
sent   or   consigned   by   the   said  Samuel 
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Mundy  and  Joseph  Mundy,  or  on  their  ac- 
count, to  the  said  Francis  Glass,  and  which 
then  remained  unsold,  and  upon  the  mo- 
nies then  due  for  any  such  goods  as  had 
been  soldi  and  had  not  then  been  paid  for, 
and  also  upon  all  goods  which  should  or 
might  at  any  time  or  times  thereafter  be 
sent  or  consigned  by  them,  the  said  Samuel 
Mundy  and  Joseph  Mundy,  or  on  their 
account,  to  the  said  F.  GlajBs,  and  upon  the 
monies  for  which  tlie  same  should  or  might 
be  sold ;  and  with  full  power  to  receive  all 
such  monies,  and  give  good  and  valid  re- 
ceipts and  discharges  for  the  same, — which 
charge  and  lien  should  be  and  extend  as  a 
security  to  the  said  Francis  Glass^  his  exe- 
cutors, administrators,  and  assigns,  for  all 
monies  which  he  had  already  paid  or  ad- 
vanced, or  should  or  might  at  any  time  or 
times  thereafter  pay  or  advance  to,  or  for, 
or  on  account  of  the  said  Samuel  and  Jo- 
seph Mundy,  and  also  for  and  against  all 
acceptances  or  other  liabilities  of  any  kind 
whatever,  which  he  had  already  given 
or  incurred,  or  which  he  should  or  might 
at  any  time  or  times  thereafler  give,  incur, 
or  be  under,  to  or  for  the  use  or  on  account 
of  the  said  Samuel  Mundy  and  Joseph 
Mundy." 

The  petition  farther  stated,  that,  at  the 
time  of  the  bankruptcy  of  Glass,  as  appeared 
after  a  careful  investigation  of  the  accounts, 
there  was  a  balance  of  3,150/.  5g,  lOd,  in 
favour  of  S*  and  J.  Mundy,  being  the  ex- 
cess of  the  value  of  goods  in  the  hands  of 
Glass,  and  monies  reserved  by  or  due  to 
him  on  account  of  goods  sold  by  him  on 
their  account  over  the  amount  of  payments 
made  by  him ;  and  that  the  said  sum  of 
8i  1 50/.  5s,  1  Qd,  had  since  been  realized  and 
received  by  the  assignees  of  Glass,  under 
an  arrangement  that  the  goods  should  be 
sold  and  the  monies  received,  without  pre- 
judice as  to  any  question  of  right  thereto, 
or  lien  thereon :  that,  although  there  was 
such  a  balance,  yet  Francis  Glass  had  ac- 
cepted bills  drawn  upon  him  by  S.  and  J. 
Mundy  in  the  usual  course  of  business,  to 
the  amount  of  9,017/.  Us.  lOd,,  which 
were  still  outstanding,  and  no  provision  had 
been  made  for  their  payment :  that  ques- 
tions arose  as  to  the  3,150/.  5s.  lOd,  be- 
tween the  assignees  of  the  respective  estates 
of  Glass  and  Mundy,  and  also  between  the 
petitioners,  who  were  bankers,  and  holders 


of  bills  drawn  by  Mundy  and  accepted  by 
Glass,  eight  in  number,  amounting  to 
5,8.i7/.  lOs.f  which  were  not  due  at  the 
time  of  the  bankruptcy,  and  six  other  bills 
amounting  together  to  1,765/.  5s.  lOe/., 
drawn  by  Glass  upon  and  accepted  by  other 
parties,  and  by  him  indorsed  to  S.  and  J. 
Mundy,  and  by  them  indorsed  to  the  peti- 
tioners, and  two  other  bills  indorsed  by  the 
Mundys,  amounting  together  to  G03/.  10^., 
the  whole  amounting  to  the  sum  of 
8,188/.  5s.  10 J. :  that  all  those  bills  had 
since  been  dishonoured:  that  they  also  held 
another  bill  of  the  acceptance  of  the  said 
Glasa,  in  favour  of  the  Mundys,  for 
1 7/.  1 0«.,  which  they  acquired  by  discount- 
ing the  same  for  one  William  Smith ;  that 
the  course  of  dealing  between  the  petition- 
ers and  the  Mundys,  which  had  long  ex- 
isted, and  continued  up  to  the  time  of  the 
bankruptcy,  was,  that,  at  the  end  of  the 
months  of  June  and  December  in  every 
year,  the  banking  account  was  balanced,  and 
interest  allowed  on  each  side  at  the  same 
rate  upon  all  monies  received  or  paid  from 
the  day  of  the  receiptor  payment,  and  the  pe- 
titioners were  allowed  a  commission  upon 
the  payments  made  by  them  :  that  an  entry 
of  all  undue  bills  received  from  the  bank- 
rupt was  made  in  an  inner  column  of  the 
banking  account,  but  the  amount  of  such 
bills  was  never  credited  as  cash,  until  they 
became  due :  that  no  particular  credit  was 
given  upon  any  particular  bill,  but  at  every 
half-yearly  settlement,  the  amount  of  bills 
then  due,  after  making  an  allowance  for  the 
time  they  had  to  run,  was  calculatedas  cash, 
and  placed  to  thecreditof  the  Mundys  at  the 
commencement  of  the  succeeding  half-year's 
account,  and  interestallowed  from  that  time : 
that  a  settlement  in  the  manner  above  men- 
tioned took  place  at  the  end  of  December 
1835,  and  was  acquiesced  in  by  the  bank- 
rupts, S.  and  J.  Mundy,  and  was  the  last 
of  such  settlements,  in  consequence  of  their 
bankruptcy:  that  the  bills  received  by 
the  petitioners  in  the  course  of  the  dealing 
were  drawn  for  a  period  not  exceeding 
three  or  four  months,  and  were  received 
and  paid  between  the  period  of  balancing 
the  half-yearly  account,  and  they  did  not, 
in  any  shape,  allow  discount  of  particqlar 
credit,  or  take  any  profit,  but  merely  re- 
ceived them,  and  presented  them  at  the 
proper   time   for  payment,  and  gave  the 
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Mundys  credit  for  them,  when  they  were 
due,  and  not  before:  that  the  petitioners 
well  knew  the  connexion  in  business  be- 
tween the  Mundys  and  Glass,  and  had 
given  credit  to  the  Mundys  to  a  greater 
amount  than  they  would  have  otherwise 
done,  in  consequence  of  the  representations 
of  Glass,  and  on  the  security  of  the  accep- 
tances and  indorsement  by  him,  which 
they  relied  upon  as  representing  goods 
which  had  been  consigned  to  him  by  S.  and 
J.  Mundy :  that,  at  the  time  of  the  bank- 
ruptcy of  S.  and  J.  Mundy,  there  was  a 
balance  due  from  them  to  the  petitioners 
on  the  banking  account  of  12,676^  11«,  7i., 
including  interest  and  commission  up  to 
that  time,  but  which  amount  was,  by  vari- 
ous receipts,  reduced  to  the  sum  of 
11,190/.  7«.  lld,f  which  last  sum  included 
the  bill  of  1 7L 1 0«. :  and  that  they  had  proved 
as  a  debt  against  the  estate  of  Francis  Glass, 
the  amount  of  his  several  acceptances.  A 
dividend  of  4j.  in  the  pound  had  been  de- 
clared on  each  of  the  bankrupt's  estates,  but 
the  assignees  of  both  estates  had  refused 
to  the  petitioners  their  proportion  of  the 
3,150/.  5s.  10(/.,or  dividends  on  the  debts 
which  had  been  proved  by  them  against  the 
two  estates,  unless  they  consented,  on  receiv- 
ing their  proportion  ofthe  3,1 50/.  £«.  10c/., 
to  have  their  proofs  reduced  by  the  amount 
of  their  proportion,  and  receive  dividends 
only  on  their  proofs,  when  so  reduced. 

The  petitioners  prayed  to  be  declared 
entitled  to  the  benefitof  the  3,150/.  5s.  10</., 
either  under  the  agreement  before  stated, 
or  under  the  general  lien  and  right  of 
Glass,  or  otherwise  in  proportion  of  the 
amount  of  the  acceptances  of  Francis 
Glass,  and  that  without  any  reduction  of 
the  amount  of  the  debts  proved  ;  and  that 
the  assignees  of  both  estates  might  be  di- 
rected to  pay  them  the  amount  of  the  divi- 
dends already  declared.  There  was  also  a 
cross-petition  presented  by  the  assignees 
of  Glass. 

Mr.  SwansUm  and  Mr.  Ellison,  for  the 
petitioner. — The  relief  asked  falls  within 
the  principle  laid  down  in  Ex  parte  Waring 
(1),  and  Hassall  v.  Smithers{t).  The  bur- 
then will  therefore  lie  on  the  other  side, 
to  prove  that  the  principle  so  laid  down  is 

(I)  19  Vos.  344. 
(,2)  l«  Ves.  119. 


not  law :  but,  even  if  it  were  not,  the  peti- 
tioner must  succeed,  inasmuch  as  there  is  a 
specific  fund  set  apart.  Both  Glass  and  the 
Mundys  are  bankrupts.  It  may  therefore 
be  argued,  that,  as  there  was  do  default  by 
Glass,  inasmuch  as  the  bills  were  not  pay- 
able, there  is  no  debt  proveable  against 
them ;  but  this  rests  on  the  same  footing 
as  a  composition,  on  which  some  of  the 
instalments  have  been  paid  when  bank- 
ruptcy intervenes ;  in  which  case,  any  cre- 
ditor might  refund  the  instalments,  and 
prove  the  whole  debt;  yet  there  would 
have  been  no  default  at  the  time  of  the 
bankruptcy. 

[Sir  G.  Rose. — If  you  consider  the  effect 
of  an  act  of  bankruptcy,  you  will  see  tlie 
principle  upon  which  Ex  parte  Waring  was 
decided.  The  act  of  bankruptcy  makes 
the  debt  instantly  payable.] 

Mr.  Bethell  and  il/r.  Wtgram^  for  the  as- 
signees of  the  Mundys. — Three  questions 
arise  on  this  petition.  First :  whether  the 
decision  of  the  commissioners  is  not  con- 
clusive. Second:  as  to  the  appropriation 
of  the  particular  funds  to  the  claim  of  the 
bill-holders,  as  to  which,  it  is  dear,  there 
can  be  no  equity  beyond  that  allowed  in  Ex 
parte  Waring.  The  agreement  must  stand 
as  between  Glass  and  Mundy.  The  peti- 
tioners have  no  equity,  merely  quii  bill- 
holders  ;  their  claim  is  through  Glaas  only, 
and  the  assent  of  Mundy  was  necessary  to 
give  them  any  further  claim.  Third: 
does  Ex  parte  Waring  bear  out  the  claim 
of  the  petitioners  ?  It  is  contended,  that 
the  assignees  must  take  this  case  out  of  £x 
parte  Waring ;  but  that  case  is  conclusive 
in  their  favour;  for  there,  under  these 
circumstances,  the  petitioners  sought  to 
apply  the  proceeds  of  the  goods  in  pay- 
ment of  the  bills ;  but  the  Lord  Chancellor 
said  they  had  no  claim  proprio  jure ;  and, 
aAer  referring  to  the  old  case  of  Moure  v. 
Harrison  (Ji),  where,  he  says,  the  parties 
had  by  the  deposits  an  equity,  he  con- 
cludes, that  the  bankers  were  trustees 
for  the  bill-holders,  and  could  not  come 
to  any  fresh  arrangement;  and,  on  that 
ground,  he  allows  the  claim.  How,  then, 
are  the  facts  of  the  present  case  ?  Glass, 
before  his  bankruptcy,  had  received  enough 
to  cover  all  his  acceptances,  and  his  assig- 

(3)  1  £q.  Ca.  Abr.  93. 
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nees  now  have  in  hand  8,000/.,  subject 
to  the  present  claim.  The  only  distinc- 
tion between  this  case  and  Ex  parte 
Waring  then  is,  that,  in  Ex  parte  Waring^ 
the  whole  fund  was  disposable;  here,  only 
3,000/.  can  be  touched  by  the  order.  It 
is  contended,  that,  according  to  Ex  parte 
FFaringf  no  part  of  the  fund  is  to  be 
touched,  unless  the  whole  be  applicable ; 
otherwise,  equity  would  not  be  done.  In 
Ex  parte  Waring^  Lord  Eldon  considered 
the  case  as  it  stood  before  the  bankruptcy, 
and  transferred  the  then  existing  equity  to 
the  bill-holders.  Suppose,  then,  in  the 
present  case,  a  bill  had  been  filed  before 
bankruptcy  as  to  the  right  of  Mundy  &  Co. 
to  have  back  8,000/.,  the  answer  of  Glass 
would  have  been,  that  he  had  an  equity 
that  the  8,000/.  should  be  applied  to  in- 
demnify him  against  the  acceptances:  to 
which  the  reply  would  be,  if  you.  Glass, 
insist  on  the  benefit  of  the  agreement  as  to 
this  8000/.,  you  must  bring  into  account 
the  6,000/. 

[Sir  G.  Rose. — In  such  cases  as  this,  the 
fund  in  equity  belongs  to  neither  bank- 
rupt, but  to  third  parties.] 

Mr.  /•  Russell,  with  whom  was  Mr,  O. 
Anderdon,  was  stopped  by  the  Court. 

Mr,  Stvanston,  in  reply. — It  is  not  ne- 
cessary to  argue  in  support  of  the  principle 
laid  down  in  Ex  parte  Waring ;  and  the 
majority  of  the  Court  have  expressed  their 
opinion  that  the  circumstances  of  this  case 
come  within  that  principle.  The  circum- 
stance of  one  portion  of  the  fund  cannot 
affect  the  principle,  on  the  part  of  Gbss  ; 
for,  whatever  right  Mundy  had  against  the 
estate  of  Glass  under  the  contract,  there  is 
a  right  to  have  this  fund  applied  in  favour 
of  the  bill-holders ;  and  the  petitioners  have 
also  a  right  to  retain  their  proof  until  they 
are  paid  20«.  in  the  pound,  according  to  the 
general  practice  in  bankruptcy.  As  to  the 
supposition,  that  the  commissioner  has  al- 
ready decided  this  point,  it  is  denied,  and 
there  is  no  proof  offered  on  the  other  side. 

The  Chief  Judge. — ^The  two  first  points 
are  the  supposed  decision  of  the  commis- 
sioner, and  the  supposed  right  of  the  bill- 
holders.  Now,  it  was  admitted,  that  the 
commissioner  had  no  right  originally  to  have 
decided  this  case ;  but,  it  was  put  upon  the 
ground  of  consent:  this,  however,  is  denied. 


The  quantity  in  dispute,  is  the  part  of  the 
case  wherein  the  evidence  is  incomplete,  and 
there  is  no  proof  of  submission  to  the  award ; 
on  the  contrary,  they  appeal  against  it.  It 
comes  then  as  if  no  decision  had  been  made 
on  the  part  of  the  commissioner.  The 
same  defect  of  evidence  exists,  as  respects 
Glass's  case ;  there  is  no  proof  of  agreement* 
The  question  then  is,  the  right  of  the  two 
estates ;  and  in  adjusting  the  rights  of  dif- 
ferent creditors,  the  difficulties  that  must 
arise  have  induced  the  courts  of  equity, 
in  settling  questions  of  this  kind,  to  adopt 
such  a  rule  as  the  one  stated  by  Lord  El- 
don in  Ex  parte  Waring,  namely,  that 
securities  held  by  a  banker  against  his  ac- 
ceptances, are  available  to  the  bill-holders, 
through  the  equity  of  the  acceptor,  or  the 
assignees  under  a  commission  of  bank- 
ruptcy against  him.  Then  that  brings  it 
to  the  mutual  rights  of  the  parties  at  the 
time  of  the  bankruptcy — [His  Honour 
stated  the  facts].  Both  parties  are  bank- 
rupt; and  the  question  is,  what  mutual 
rights  have  they,  or  the  petitioners  through 
them,  the  property  in  question  being  money 
and  goods  in  the  hands  of  Glass,  to  a  larger 
amount  than  the  acceptances  (9,000/.)? 
It  is  dear,  Mundy's  assignees  had  no  right 
to  take  it  out  of  the  hands  of  Glass's  as- 
signees, without  relieving  Glass's  estate 
from  the  acceptances ;  both  estates  being 
bankrupt,  the  bills  became  immediately 
payable,  and  the  bill-holders  have  a  lien 
on  the  goods  and  funds  set  apart  to  meet 
the  acceptances;  this  appears  to  have 
been  the  doctrine  in  Ex  parte  Waring, 
although  that  case  goes  further  than  it  is 
necessary  for  us  to  go  in  this  case.  The 
bill-holders  insist  upon  having  the  pro- 
perty, and  also  retaining  their  proof  against 
the  estate ;  but  that  would  be  very  unfair, 
and  opposed  to  every  principle  in  bank- 
ruptcy, which  favours  an  equid  distribution 
among  the  general  creditors,  unless  pre- 
vented by  securities  or  liens,  which  bind 
the  property  in  law  or  equity.  There  can 
be  no  doubt,  that  as  respects  Mundy's 
estate,  there  must  be  a  reduction  of  proof, 
and  as  respects  Glass's,  at  present  my 
opinion  is,  the  proof  should  be  reduced.  . 
Sib  J.  Cross. — I  would  state  what  diffi- 
culties occur  to  my  mind.  It  is  a  case  of 
great  importance,  as  respects  the  general 
principle,  as  respects  the  amount,  and  as 
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respects  the  public  at  large.  It  is  an  opeA 
question  gridted  upon  a  case,  which,  it  is 
allowed,  promulgated  a  new  doctrine  {Ex 
parte  Waring)  in  bankruptcy.  It  is  ad- 
mitted, that  this  case  differs  from  that  in 
some  particulars  ;  however,  it  appears  the 
petitioners  claim  a  lien  upon  goods  to  the 
amount  of  9,000/.  Glass  sold  goods  to  the 
amount  of  6,000/. ;  he  has  since  sold  to  the 
amount  of  3,000/.,  which  is  the  fund  in 
dispute.  Now,  how  did  the  account  stand 
between  the  two  bankrupts  at  the  time  of 
the  bankruptcy  of  Glass?  They  were 
both  liable  for  the  amount  of  these  bills  to 
the  bill^holders ;  but,  as  between  them- 
selves, Glass  was  a  debtor  to  the  amount 
of  6,000/.,  and  Mundy  to  the  amount  of 
8,000/.  Glass  says  to  Mundy,  ^'  Give  me 
the  8,000/."  Mundy  says,  <<No,  you  are 
a  debtor  for  6,000/.  upon  property  of 
mine  in  your  hands.  We  arematually  bound 
to  indemnify  each  other."  On  the  balance 
of  accounts,  it  would  appear  Glass  owes 
8,000/.,  and  it  would  be  difficult  to  say 
that  Glass  has  a  right  to  retain  his  proof. 
However,  as  the  case  stands  over,  I  re- 
frain from  giving  any  opinion  at  present. 

Sir  G.  Rosb. — The  case  of  Ex  parte 
Waring  being  so  established,  this  case 
scarcely  deserves  an  argument.  It  would 
not  have  admitted  of  a  moment's  discussion, 
if  there  had  been  9,000/.  in  goods,  and 
9,000/.  in  bills ;  it  could  never  have  been 
doubted  that  the  bill -holders  had  a  right 
to  resort  to  the  specific  fund  ;  but  it  was 
put  to  the  Court,  very  adroitly,  that  this 
was  a  new  case,  inasmuch  as  the  fund  was 
a  broken  fund ;  and,  therefore,  the  doctrine 
In  Ex  parte  Waring  did  not  apply.  It  will 
be  found,  however,  that  in  Ex  parte  Parr 
fe  Biickwood{if)i  the  very  point  upon  which 
Mr.  Bethell  rested  his' distinction  was  de- 
cided, and  they  acted  upon  the  residue  of 
the  fund. 

July  17. — The  Chief  JunoB. — As  there 
were  difficulties  in  the  mind  of  one  of  the 
Judges,  it  was  thought  right  that  this  case 
should  stand  over  for  further  consideration. 
As  my  opinion  remains  the  same,  it  is  not 
necessary  that  I  should  repeat  what  I  said 
before,  but  only  state  generally,  that  it 
appears  to  me,  that  the  bill-holders  are 
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entitled  to  have  the  fund  in  the  hands  of 
Glass's  assignees  paid  to  them,  not  in  re- 
spect of  their  own  title,  but  in  respect  of 
the  mutual  rights  of  the  creditors  under 
the  two  estates  of  Mundy  8e  Co.  and 
Glass;  and  that  then  the  proof  of  each 
must  be  reduced  against  both  estates.  By 
this  arrangement,  the  general  creditors 
under  both  estates  will  be  benefited,  and 
the  bill-holders  will  have  the  advantage  of 
having  part  of  tlieir  debt  paid  in  full. 

Sir  J.  Cross. — When  this  case  was 
heard,  we  were  told  that  it  did  not  admit 
of  a  moment's  hesitation,  as  we  bad  notbing 
to  do  but  to  follow  the  precedent  in  War-^ 
ing^sca$e,  as  had  been  already  done  on  two 
or  three  similar  occasions.  It  did  not  then, 
however,  appear  to  me,  that  would  be 
doing  justice  between  these  parties,  and  I 
therefore  wished  to  have  an  opportunity 
of  carefully  comparing  the  facts  of  this 
case,  with  those  of  the  former  cases,  to 
see  if  any  material  distinction  could  be 
found  between  them.  Two  points  are 
established  on  the  authority  of  those  cases; 
first,  that  the  acceptor's  right  of  lien  on 
the  property  in  question  is  not  altered  by 
his  bankruptcy  ;  and  secondly,  that  the 
bill-holders  have  no  such  right,  unless  it 
accrues  to  them  as  the  necessary  result  of 
an  equitable  adjustment  between  the  two 
estates  of  the  drawers  and  the  acceptor. 
Now,  as  between  those  two  parties  them- 
selves, matters  stood  thus:  bills  were 
drawn  and  accepted  for  about  9,000/.,  and 
effects  to  the  full  amount  were  placed  at 
the  disposal  of  the  acceptor,  and  he  alone 
was  bound  to  pay  the  whole,  and  to  in- 
demnify the  drawers.  But,  instead  of  that, 
and  in  violation  of  their  contract,  he  ap- 
propriated about  6,000/.  to  his  own  use, 
and  was  insolvent,  and  could  give  no  in- 
demnity to  the  drawers  against  their  liabi- 
lity to  pay  the  6,000/.  twice  over.  It  is 
in  this  state  of  things  the  question  arises, 
whether  the  drawers  can  reclaim  the  resi- 
due of  their  effects,  or  the  acceptor  shall 
retain  it  for  his  own  indemnity,  notwith- 
standing his  default,  and  his  utter  inability 
to  indemnify  the  drawers.  Were  this  a 
new  case,  I  should  be  inclined  to  think  the 
acceptor  had  no  such  right,  nor  conse- 
quently the  bill^holders,  and  that  the  pro- 
perty in  question  should  be  distributed 
among  them  and  all  the  other  creditors  of 
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the  drawers  acoorduig  to  the  ganend  rule 
in  bankruptcy.  Waring*9  case  is  admitted 
to  have  introduced,  for  the  first  time,  a  new 
and  anomalous  principle  of  equity,  adopted 
by  Lord  Eldon  after  six  months*  consider- 
ation, though  not  at  last,  as  he  said,  with 
much  confidence  in  his  own  opinion.  But 
as  I  cannot,  afVer  a  careful  examination« 
find  any  material  distinction  between  the 
facts  of  that  and  of  the  present  case,  I  feel 
it  to  be  my  duty,  however  reluctantly,  to 
acquiesce  in  that  decision,  and  to  concur 
in  declaring  the  exclusive  right  of  the  bill- 
holders  to  the  3,000/.  in  dispute  between 
these  parties.  But  the  proofs  must  be  re- 
duced in  respect  thereof,  as  was  done  in 
Parr's  ease^  one  of  those  to  which  I  have 
adverted. 


1837 
Jan 


'     >    Ex  parte  bains  re  kniobt. 

Payment  of  SoUdtor's  BM— Official  As- 
signee. 

Where  the  bankruptcy  is  dispiUed^  and 
the  commissioner  in  consequence  refuses  to 
make  am  order  upon  the  official  assignee  to 
pay  the  solicitor's  bill,  the  Court  will  not 
make  an  order  upon  the  official  assignee  in 
the  first  instance  J  out  upon  the  creditors*  assig- 
nees^ who  may  be  reinwursed  out  of  the  estate* 

Strictly,  a  solicitor  has  no  right  to  an 
order  for  payment  out  of  the  fund,  but  it  is 
matter  of  arrangement. 

The  same  protection  is  afforded  to  official 
assignees,  as  to  receivers  in  Chancery* 

This  was  the  petition  of  the  solicitor  to 
the  assignees,  and  it  prayed  an  order  on 
the  official  assignee  for  payment  of  his 
bill  of  costs  incurred  since  the  choice,  or 
that  the  creditors*  assignees  might  be  or- 
dered to  pay.  Sufficient  assets  had  been 
paid  by  the  official  assignee  into  the  Bank 
of  England,  to  discharge  the  smount  of  the 
bill,  but  the  commissioner  refused  to  make 
the  usual  order,  as  the  bankrupt  had 
brought  an  a£^on  against  the  official  assig- 
nee to  try  tSe  validity  of  the  fiat.  The 
creditors'  assignees  also  refused  to  pay. 

Mr.  Swanston,  for  the  petitioner. — The 
petitioner  is  entitled  to  an  order  for  pay- 
ment of  his  costs  upon  the  official  assignee, 
as  the  funds  are  in  his  hands  as  an  officer 
of  the  Court. 

Nf.w  Series,  VI.— Bankr. 


[Sib  O.  Rosx. — You  are  entitled  to  an 
order  against  the  assignees,  but  the  proper 
course  would  be  to  retain  the  amount  aa 
against  the  official  assignee.] 

[The  Chief  Judob. — l^e  solicitor  has 
no  right  but  against  the  individual  who 
employed  him.  If  we  were  to  give  the 
order  as  asked,  it  would  place  the  official 
assignee  in  a  most  defencelesa  situation. 
He  cannot  resist  the  action  of  the  bank- 
rupt, and  has  no  contfoul  over  the  manage* 
ment  of  the  estate,  or  the  appointment  of 
the  solicitor.] 

Mr.  fVilatekf  for  the  creditors'  assignees* 
— The  official  assignee  is  a  mere  stake- 
holder, and  has  assets  in  his  power  suffi- 
cient to  pay  the  demand.  If  he  refuse^ 
and  the  Court  sanction  his  refusal  by  with* 
holding  the  order  against  him,  no  responsi- 
ble person  will  take  upon  himself  the  duty 
of  assignee  in  a  London  fiat. 

Mr.  Bethelli  for  the  official  assignee.^-^ 
The  official  assignee  cannot  pay  over  this 
money  without  the  order  of  the  commia* 
sioner ;  and  as  no  such  order  is  made,  the 
petition  must  be  dismissed  as  against  him. 

Mr.  Swanston,  in  reply. — Where  a  trus* 
tee  defends  the  trust  fund,  he  must  be  in- 
demnified out  of  it;  and  the  costs  incurred 
thereby  are  the  first  charge  upcm  that 
fund.  The  only  question  is,  as  to  their 
being  properly  incurred.  The  bills  have 
been  already  properly  taxed.  The  whole 
question  turns  upon  this,  whether,  by  the 
appointment  of  an  official  assignee,  the 
trust  fund  ceases  to  be  applicable  to  its 
first  purpose ;  if  so,  a  trust  fund  adminis- 
tered in  bankruptcy  would  be  the  worst 
protected  fund  in  the  country.  The  soli- 
citor has  a  clear  right  of  contribution 
against  all  the  assignees.  Will  the  Court 
give  the  preference  to  that  first  principle, 
that  payment  is  to  be  made  to  the  solicitor 
who  has  procured  the  trust  fimd?  or  shall 
tenderness  towards  the  official  assignee 
prevail  ?  That  an  action  has  been  brought 
against  the  official  assignee  does  not  alter  the 
case,  for  he  is,  for  all  purposes,  the  same  aa 
the  creditors' assignees — Munkv.  Clark{l)* 

The  Chief  Judge. — It  does  not  appear 
that  the  act  has  altered  the  relative  posi* 

(1)10  Bing.  105  ;  ■.  c.  3  Law  J.  Rpp.  (w.s.)  C.P. 
106. 
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tion  of  the  creditors'  assignees  and  the  soli- 
citor. The  solicitor  is  appointed  by  them 
ai^  before,  and  he  has  a  right  of  action 
against  them  for  his  costs,  or  may  come 
here  to  petition  for  them  without  going  to 
law;  neither  have  the  assignees  been  de- 
prived by  the  statute  of  the  right  to  have 
their  expenses,  incurred  in  defending  the 
estate,  paid  out  of  the  fund,  which  may  be 
done  either  by  the  order  of  the  commis- 
sioner or  of  this  Court.  The  only  pecu* 
liarity  in  this  case  is,  that  the  solicitor 
asks  that  the  bill  of  costs  should  in  the 
first  instance  be  paid  by  the  official  assig- 
nee out  o£  the  fund  in  his  hands.  But  the 
first  answer  is,  that  the  money  has  been 
paid  into  the  Bank  of  England;  and  the 
official  assignee  has  not  the  power  of  draw- 
ing it  out  without  an  order,  otherwise  the 
protection  intended  by  his  appointment 
would  be  wholly  nugatory.  But  how  does 
the  counsel  for  the  solicitor  argue?  He 
is  arguing  as  counsel  for  the  creditors' 
assignees,  that  it  is  hard  they  should  be 
put  to  the  expense  of  protecting  the  estate, 
and  then  not  be  paid.  The  insolvency  of 
the  assignees  is  not  suggested.  The  com- 
mon order  upon  the  assignees  would  pro- 
tect the  solicitor ;  and  the  assignees  might 
afterwards  come  to  this  Court  for  an  order 
to  be  paid  out  of  the  fund  in  court.  When 
application  is  made  against  the  official  as- 
signee in  the  first  instance,  the  way  we 
must  try  the  question  is  as  if  the  solicitor 
had  brought  his  action  upon  his  retainer 
by  the  official  assignee.  But  here  not  only 
the  official  assignee  denies  having  retained 
him,  but  it  appears,  by  the  act  of  parlia- 
ment, that  it  would  be  a  direct  violation  of 
Ihs  duty  if  he  had  retained  him.  Where 
the  act  expressly  prevents  the  official  as- 
signee firom  interfering  in  the  choice  of  a 
solicitor,  and  he  expressly  denies  it,  the 
solicitor  must  prove  a  clear  case  of  retainer 
before  the  Court  will  give  any  order 
against  him.  Then  the  question  rests  be- 
tween the  petitioner  and  the  creditors' 
assignees.  The  petitioner  is  entitled  to 
an  order  upon  them,  they  being  at  liberty 
to  reimburse  themselves  out  of  the  estate, 
and  that  will  warrant  the  commissioner 
allowing  them  that  amount  in  their  ac* 
counts. 

I  have  been  misunderstood  by  one  of 
my  colleagues,  who  supposed  that  we  were 


making  an  order  upon  the  fimd,  but  I 
intended  to  intimate  that  the  creditors'  as- 
signees being  ordered  to  pay  that  money  to 
the  solicitor,  it  would  be  a  warrant  to  the 
commissioner  at  the  audit  to  allow  those 
costs  in  the  assignees'  accounts. 

Sir  J.  Cross. — This  case  has  been  ar- 
gued upon  the  principle  that  the  sc^icitor 
has  a  right  to  be  paid  out  of  the  fund, 
and  it  has  been  argued  upon  analogy  to 
the  practice  in  equity ;  but  was  it  ever 
known  that  a  solicitor  claimed  a  right  in 
equity  to  be  paid  out  of  a  trust  fund  ?  It 
is  always  a  matter  of  discretion.  Besides, 
it  appears  the  bank  is  now  in  the  nature 
of  a  stakeholder,  that  there  is  an  action 
pending  to  try  the  right  of  property,  and 
that,  therefore,  it  is  not  expedient  to  make 
that  order.  The  official  assignee  has  been 
brought  here,  charged  with  a  wrongful  re- 
fusal to  pay  over  the  money,  but  impro- 
perly. Therefore,  that  will  be  a  question 
as  to  costs. 

Sir  G.  Rosb. — The  bankruptcy  must  be 
taken  as  a  good  bankruptcy :  that  it  is  dis- 
puted makes  no  difference  as  to  this  ques- 
tion. The  direct  right  of  the  solicitor  is 
nothing  more  than  a  common  law  right, 
which  he  may  enforce  by  petition  or  action. 
The  practice  of  ordering  the  solicitor's  bill 
to  be  paid  out  of  the  fund,  is  rather  matter 
of  arrangement  than  strict  right.  As  the 
official  assignee  has  no  direct  interference 
in  the  appointment  of  the  solicitor,  the 
Court  must  protect  him.  As  a  matter  of 
course,  there  must  be  an  order  for  payment 
against  the  assignees  retaining  the  amount  as 
against  the  assignee,  with  liberty  to  them  to 
repay  themselves  out  of  the  estate ;  and 
they  may,  if  necessary,  present  a  petition  for 
this  purpose.  Official  assignees  should  not 
be  so  hasty  in  personally  defending  actions 
without  the  sanction  of  this  Court,  which 
will  give  them  the  same  protection  as  a 
court  of  equity  gives  to  receivers. 

Order. — The  solicitor  to  be  paid  by  the 
creditors'  assignees,  with  liberty  to  them 
to  retain  the  amount  out  of  ^^e  bankrupt's 
estate.  The  creditors'  assignees,  and  offi- 
cial assignee,  to  be  at  liberty  to  retain  their 
costs  out  of  the  bankrupt's  estate.  The 
costs  of  the  solicitor  to  be  paid  by  the 
creditors'  assignees  personally,  with  liberty 
to  reimburse  themselves  out  of  the  assets. 
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Ex  parte  pemberton  re 

8TOKE8. 


Notice  of  Claim — Assignee — Costs, 

Where  notice  is  given  to  the  assignees^ 
that  property  in  their  hands  is  not  the  pro^ 
perty  of  tite  bankrupt,  though  the  party 
claiming  it  take  no  steps  to  establish  hts 
claim  for  some  years,  they  will  not  bejitsti^ 
fied  in  distributing  it  among  the  creditors; 
and  if  he  succeed  in  his  claim,  the  Court  has 
jurisdiction  to  order  them  to  restore  it.  If 
the  sum  recovered  exhausts  the  whole  of  the 
estate,  the  surviving  assignee  will  have  to  pay 
the  costs  of  resisting  the  claim  out  of  his  own 
pocket. 

In  1808,  George  Stokes  was  in  partner- 
ship with  Samuel  Pemberton  and  others. 
On  the  death  of  Samuel  Pemberton,  his 
executors  (of  whom  the  petitioner  was 
one)  carried  on  the  business  of  the  partner- 
ship. By  a  deed,  dated  the  8rd  of  October 
1807,  the  executors  of  Samuel  Pemberton, 
on  the  dissolution  of  the  partnership,  in 
consideration  of  49,600/.,  which  the  re- 
maining partners,  George  Stokes  and 
Thomas  Stokes,  covenanted  to  pay  by  in- 
stalments, assigned  over  all  the  partner- 
ship stock  and  effects  to  the  remaining 
partners,  with  a  condition,  that  if  the  in- 
stalments were  not  duly  paid,  the  execu- 
tors might  enter  upon  the  whole  partner- 
ship property,  and  that  the  deed  should  be 
void.  And  on  such  re-entry  the  remaining 
partners  covenanted  to  re-assign  the  whole 
partnership  property  to  the  executors,  in 
trust,  to  sell  the  same,  and  pay  the  49,600/., 
or  what  might  be  due. 

In  1810,  Thomas  Stokes  retired,  and 
George  Stokes  carried  on  the  business 
alone. 

In  1812,  a  commission  issued  against 
George  Stokes. 

In  1816,  Pemberton,  the  executor  and 
petitioner  in  this  case,  gave  notice  to  the 
assignees  that  he  had  a  lien  upon  the  pro- 
perty in  their  hands,  and  a  dividend  was 
afterwards  declared,  without  any  reserva- 
tion, to  meet  the  claim  of  Pemberton. 

In  1826,  Pemberton  presented  a  peti- 
tion, and  obtained  an  injunction  against 
the  assignees  from  making  any  further 
dividend. 

By  tlie  order  of  the  Court  of  Review, 


bearing  date  the  Ist  of  February  1886, 
the  petitioner  was  declared  entitled  to  the 
sum  of  5,590/.  in  the  hands  of  the  assig- 
nees of  George  Stokes,  and  the  assignees 
were  ordered  to  pay  into  court  all  the 
money  in  their  hands,  amounting  to  8,196/. 
Two  of  the  assignees  were  dead,  leaving 
only  one  assignee  surviving. 

This  was  the  petition  of  Pemberton,  and 
it  prayed  that  the  sum  in  Court  might  be 
paid  out  to  him  in  reduction  of  his  de- 
mand, and  that  the  surviving  assignee 
might  pay  the  several  sums  misapplied  by 
himself  or  his  colleagues  into  the  bank, 
together  with  interest,  and  that  an  account 
might  be  taken  of  such  interest. 

Mr.  Spence  and  Mr.  Duckworth,  for  the 
petitioner. 

Mr.  SwansUm  and  Mr.  O.  L.  Russelif 
for  the  assignee,  objected,  that  as  the  pe- 
tition sought  to  charge  the  respondent 
with  sums  misapplied  by  the  deceased  as- 
signees, their  representatives  should  be 
here. 

The  Chief  Judge. — If  the  petition 
seeks  an  account  of  monies  received  by 
Mr.  Swanston*s  client  only,  then  the  other 
parties  need  not  be  here ;  if  more  is  sought, 
then  the  representatives  of  the  deceased 
assigpnees  should  be  served. 

Mr.  Spence. — We  come  for  an  existing 
fund. 

The  Chibf  Judge. — But  you  raise  an 
adverse  question  as  to  the  interest  paid  to 
both  assignees.  Have  you  any  objection, 
Mr.  Swanston,  to  an  inquiry,  as  to  what 
interest  has  been  received  by  the  surviving 
assignee  personally? 

Mr.  Swanston, — Not  to  what  has  been 
personally  received  by  him.  But  the  de- 
mand that  is  now  made  is,  that  the  assig- 
nee should  be  charged,  from  the  issuing 
of  the  commission,  with  interest  on  that 
sum,  which  was  only  found  to  be  due  to  the 
petitioner  in  1836.  The  fund  has  been 
distributed  by  the  order  of  the  commis- 
sioners, and  also  the  interest  that  has  been 
paid  upon  it ;  and  there  is  no  other  money 
of  the  estate,  but  the  fund  in  question ; 
and  if  this  petitioner  takes  the  whole  fund; 
the  assignee  will  have  to  pay  the  expense 
of  these  proceedings  out  of  his  own  pockets 
The  laches  of  the  petitioner  should  not  be 
allowed  to  injure  the  assignee.  After 
giving  notice  of  his  claim  in  1816,  he  lies 
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by  for  ten  years,  and  duriQg  that  time  the 
fund  is  distributed  by  order  of  the  com*- 
missioners. 

[Si&  J.  Cross. — Did  you  give  notice  to 
the  commissioners  of  that  claim?] 

It  does  not  appear.  Ex  parte  Alhop{l) 
decided,  tliat  the  assignees  were  not  justi- 
fied in  delaying  a  dividend,  where  no  peti<- 
lion  was  presented  within  a  reasonable 
time* 

[The  Chibf  Juhoe, — AUsop  assigned 
that  dividend  to  another  person,  and  the 
decision  related  to  the  payment  over  of  the 
dividend.  This  is  a  question,  whether  the 
assignees  had  any  right  at  all  to  distribute 
this  property.] 

In  O'Brien  v.  Grierson(2\  the  Lord 
Chancellor  said,  that  the  order  of  the 
commissioners  was  a  protection  to  the 
assignees,  even  admitting  in  this  case* 
that  the  money  of  the  bankrupt's  estate 
had  been  paid  over  to  strangers. 

[Sir  G,  Bo8£» — It  is  every  day's  prac- 
tice, where  a  party  proves  who  has  do 
right,  that  it  is  not  a  charge  vpon  die  as- 
signees, but  the  creditors.] 

[The  CfluBF  JunoR. — Sup(M>se  the  mesr 
senger  takes  my  property  as  the  bankrupt's 
property,  the  commissioner  has  no  right 
to  divide  because  it  is  seized ;  and  &m 
Court  would  have  jurisdictioa  to  make 
them  restore  it.] 

The  siurvivii^  assignee  did  not  interfere 
in  the  bankruptcy  till  April  1834;  and 
the  decision  of  this  question  will  inflict 
upon  him  costs  incurred  by  the  default  of 
€>therp. 

The  Chis?  Judg^. — This  is  not  an  ap- 
plication to  malbe  an  assignee  personally 
responsible,  still  less  to  make  one  assignee 
responsible  for  monies  misapplied  by  th« 
other.  There  is  a  fund  in  the  Bank  of 
England  of  9,746/.  15#.  Id.  91.  per  cents., 
]whKh  was  purchased .  with  8,196/.,  the 
balance  in  the  hands  of  the  assignees;  and 
the  question  is,  to  whom  ii  belongs.  It  is 
aiigued,  that  if  we  decide  that  it  beloogs  to 
the  petitioner,  then  the  surviving  assignee 
has  BO  fund  out  of  which  he  can  pay  hia 
costs, — a  rather  extraordinary  ground  for 
j^fnsing  a  man  possession  of  his  own  pro-» 

<1)  1  Mad«603. 
(2)  3  fiiV.  &  B.  S54. 


perty.  The  question  has  been  decided  as 
to  the  principal  sum,  that  the  petitioner  is 
entitled  to,  5,590/. ;  and  he  claims  a  fur- 
ther portion  as  the  fruit  of  the  principal, 
while  lying  in  the  banker's  hands.  If  that 
is  the  fact,  I  have  no  hesitation  in  saying, 
that  tlie  petitioner  is  entitled  to  it.  The 
facts  stated  upon  the  affidavits  shew,  that 
the  money  belonging  to  the  petitioner 
has  produced  interest  above  the  amount  in 
the  hands  of  tlie  assignees,  and  therefore 
he  is  entitled  to  the  whole.  If  the  assignee 
denies  that  conclusion,  and  is  willing  to 
take  an  inquiry,  there  is  no  objection;  but 
he  does  it  at  the  hazard  of  costs,  I  cannot 
be  influenced  by  the  argument,  that  the 
assignee  must  pay  costs  out  of  his  own 
pocket.  It  is  a  hazard  which  all  trustees 
muflt  incur.  The  order  should  either  be 
for  payment  of  the  5,590/.  to  the  petitioner, 
aubject  to  an  inquiry  as  to  tlie  interest,  or 
an  order  for  payment  to  him  of  the  whole 
aum. 

Sir  J.  Cross  and  Sir  G.  Roes  eot^ 
curred. 

Mr.  Spence  then  stated,  that  since  the 
presenting  of  the  petition,  and  before  the 
order  made  thereon,  on  the  1st  of  February 
1856,  the  surviving  assignee  had  paid  320/. 
out  of  the  fund  to  his  solicitor  for  costs. 

Per  Curiam. — You  are  entitled  to  have 
that  sum  restored  to  the  fund. 

Order^^ — ^That  the  petitioner  take  the 
6,196/.,  foregoing  all  proof  agaast  the 
estate,  and  tak€  a  conveyance  of  all  the 
putstaoding  debts,  |uaing  the  name  of  ihe 
assignee,  and  indemnifying  him.  Costa  of 
both  parties  to  come  out  of  ihe  general 
estate,  if  any ;  otherwiae,  both  parties  to 
pay  their  own  costs. 


1837.     ^ 
Jan.  1£;   >  ExparU  nous  re  ribme. 
July  2d.  J 

Practice. — Jurisdiclion  of  the  Cowrt  of 
Review  over  a  Commissioner. 

Tike  Court  {^Review  has  jurkdictimt  to 
an  inqwkry  into  the  eircmmstanoes  of  a 
mortgage^  to  be  taken  before  one  rfthe  Lon* 
don  commissioners — not  as  being  one  of  the 
qfkers  of  the  osurl,  hui  as  being  part  of  his 
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diUy  as  a  CmnmMMner  of  Banhruplt^  to 
take  such  references. 

Semble — There  is  no  difference  in  the 
Auies  to  be  performed  between  the  present 
commissioners  and  the  former  ones,  nor  any 
between  the  duties  of  the  Londoii  eommis^ 
noners  and  those  rending  in  the  country. 

This  was  the  petition  of  a  creditor  who 
had  proved  for  168/*  1S«.,  under  a  fiat 
issued  against  Benjamin  Ridge,  on  the 
16th  of  November  1835,  and  under  which 
Thomas  Carman  and  Thomas  Miers  were 
chosen  assignees.  It  stated,  that  Thomas 
Miers,  on  the  26th  day  of  November  1885, 
proved  a  debt  of  1,S40/.  \s,  W.,  but  the 
said  debt  was  expunged  by  the  commis- 
sioner, because,  in  his  affidavit  of  debt, 
Thomas  Miers  swore  he  held  no  security 
for  the  same,  whereas  it  turned  out  upon 
his  subsequent  examination  that  he  held 
various  secairities  ior  his  alleged  debt, 
which  w^e  at  die  date  of  the  examination 
(the  15th  of  February  1B86)  still  not  re^- 
alised,  and,  amongst  others,  an  indenture, 
dated  the  15th  of  October  1885,  whereby 
the  bankrupt  assigned  or  mortgaged  to 
Miers  all  the  bankrupt's  interest  in  a  ler 

facy  of  1,000/*,  under  the  will  of  Mr. 
oseph  Ridge.  The  petition  alleged  such 
assignment  or  mortgage  to  be  a  fraudulent 
preference  to  or  in  favour  of  Miers ;  and 
ihat  the  petitioner  had  only  lately  disco*- 
vered  the  facts  of  such  fraudulent  pre*- 
ferenoe  having  been  given,  and  that  such 
fraudulent  preference  gave  Miers  an  in- 
terest adverse  to  the  estate  of  the  said 
bankrupt,  and  inconsistent  with  his  situa- 
tion of  assignee  of  die  estate  of  the  said 
bankrupt ;  and  that  the  quesdon,  whether 
such  indenture  or  assignment  was  a  frau^ 
dulent  preference,  could  not  be  properly 
tried  while  the  said  Thomas  Miers  coa* 
tisiied  an  assignee  of  the  estate.  The 
petition  dien  j^ayed,  that  Miers  might  be 
removed  from  being  assignee  under  the 
fiat,  and  that  the  commissioner  might  be 
jordered  £Mrthwith  to  cause  a  meeting  of 
the  creditors  to  be  held  for  the  choice  of 
assignees,  in  the  place  of  Miers,  and  also 
in  the  place  of  Thomas  Carman  (the  other 
assignee),  if  the  Court  should  think  fit, 
and  (if  necessary )  that  Miers  and  Carman, 
if  removed,  might  be  ordered  to  account 
and  delurer  up  all  papers  and  monies  come 


to  their  hands  to  the  offlcial  assignee ;  and 
that  the  costs  of  the  meeting  before  the 
commissioner,  and  also  of  the  taking  of  such 
accounts,  might  be  paid  by  the  said  Thomas 
Miers,  or  that  the  petitioner  might  be  at 
liberty  to  act  as  assignee,  in  commencing 
any  suit  in  equity,  or  bringing  any  action 
at  law,  touching  the  recovery  on  behalf  of 
the  estate  of  the  bankrupt  of  the  legacy  of 
1,000/.,  or  for  the  cancelling  or  delivering 
up  of  the  indenture  of  the  15th  day  of 
October  1885. 

The  affidavit  of  Thomas  Miers  stated, 
that  he  had  been  in  the  habit  of  dealing 
with  the  bankrupt  for  several  years,  and 
that  about  the  beginning  of  the  said  month 
of  September,  he  applied  to  this  deponent 
to  advance  to  him  a  sum  of  600/.,  or  pur- 
chase the  said  legacy;  and  the  bankrupt 
drew  upon  him  bills  of  exchange  to  the 
amount  of  nearly  250/.,  in  part  of  the  said 
advance ;  and  that  he  afterwards,  with  the 
advice  of  his  solicitor,  lent  him  850/.  more, 
and  took  a  mortgage  of  the  legacy,  dated 
the  15tfa  of  October  1885  ;  and  the  bank- 
rupt being  indebted  to  him,  in  August 
1884,  in  the  sum  of  1,957/.,  deposited  with 
him  Potosi  shares,  as  a  security,  with  a 
written  memorandum.  That  the  bankrupt 
afterwards  obtained  back  the  greater  part 
of  these;  and  it  was  agreed,  that  chose  still 
IB  the  hands  of  Miers  should  be  considered 
as  purchased  by  him,  and  they  were  ac- 
cordingly passed  to  his  account  at  the  sum 
of  469/.  Zs,  That  the  commissioner  did 
not  treat  this  as  a  sale,  but  held  that  the 
shares  were  as  a  security  only,  and  that  no 
debt  could  be  proved  dil  they  were  real- 
ized, and  the  proceeds  deducted. 

Upon  the  hearing  of  this  pedtion,  the 
Court  made  the  following  order  : 

That  it  be  referred  to  die  commissioner 
of  the  Court  of  Bankruptcy,  aedng  in  the 
execution  of  the  fiat,  in  the  said  petition 
mentioned  to  have  been  awarded  and  is- 
sued against  the  said  Benjamin  Ridge,  to 
inquire,  whether  there  was  any  fraudulent 
preference,  with  respect  to  the  mortgage 
of  the  legacy,  as  mentioned  in  the  said 
pedtion,  and  state  the  circumstances,  with 
his  opinion  thereon,  to  the  Court ;  and  the 
aaid  commissioner  is  also  to  inquire,  whe- 
ther the  said  Thomas  Miers  holds  any  and 
what  security  in  respect  of  the  debt,  in  the 
said    petition  mentioned    to    have  been 
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proved  by  bim  under  the  said  fiat;  and 
the  said  petitioner  is  to  be  at  liberty,  if  he 
shall  think  fit  so  to  do,  to  conduct  the  said 
inquiries  before  the  said  commissioner; 
and  for  the  better  making  the  said  inqui- 
ries, all  necessary  and  proper  parties  are 
severally  to  be  examined  before  the  said 
commissioner,  upon  interrogatories  or 
otherwise,  touching  the  matters  in  question, 
as  the  said  commissioner  shall  think  fit, 
and  severally  to  produce  before  him,  upon 
oath,  all  books,  papers,  and  writings  in  his 
custody  or  power,  relating  thereto,  as  the 
said  commissioner  shall  direct;  and  if  the 
said  commissioner  shall  find  that  the  said 
Thomas  Miers  holds  any  security  in  re« 
spect  of  his  said  debt,  so  proved  as  afore- 
said, then  it  is  ordered,  diat  the  amount 
of  such  security  be  deducted  from  such 
debt,  and  that  the  said  debt  be  restored 
to  the  proceedings  under  the  said  fiat,  as 
to  the  balance  omy.  And  this  Court  doth 
reserve  the  consideration  of  all  further 
directions  on  the  matters  of  the  said  peti- 
tion ;  and  also  the  costs  of  all  parties  of 
and  occasioned  by  this  application,  until 
after  the  said  commissioner  shall  have 
made  his  certificate ;  with  liberty  for  the 
said  parties,  or  any  of  them,  to  apply  in 
this  matter,  and  as  to  the  said  security 
also,  as  they  shall  be  advised,  when  such 
further  order  shall  be  made  as  shall  be 
just. 

Mr.  Bethellt  on  the  28rd  of  March,  on 
behalf  of  Thomas  Miers  and  Thomas  Car- 
man, as  assignees  of  the  bankrupt,  and 
Thomas  Miers,  as  mortgagee,  moved  the 
Cour.t  to  discharge  the  order  for  want  of 
prosecution ;  and  the  Court,  under  the 
circumstances  then  stated,  directed  the 
motion  to  stand  over ;  the  opposing  party 
to  be  at  liberty  to  file  a  supplemental  pe- 
tition, praying  this  Court  to  alter  and 
vary  such  former  order  of  the  12th  of  Ja- 
nuary last,  inasmuch  as  the  commissioner, 
to  whom  the  matter  of  the  petition  was 
referred,  refused  to  proceed  on  the  refer- 
ence. On  the  8th  of  May  1837,  a  supple- 
mental petition  came  on  for  hearing,  which, 
after  reciting  the  order  made  on  the  former 
petition,  stated,  that  the  petitioner  had  at- 
tended the  commissioner  with  the  order, 
and  that  the  commissioner  had  declined  to 
execute  it;  and  prayed  that  the  Court 
would  alter  and  vary  the  order  as  might 


best  effectuate  the  purpose  and  eflect  there- 
of, &c. 

On  the  8th  of  May  the  case  came  on 
again,  when  the  Court  considered  that  no 
sufficient  reason  had  been  shewn  to  induce 
them  to  alter  their  order,  and  left  it  to  the 
parties  concerned  to  prosecute  their  order. 

Sir  G.  Rose  intimated  his  willingness, 
for  the  convenience  of  the  parties,  to  take 
the  inquiry,  if  consented  to  by  all. 

June  1. — Mr.  Tmus  stated,  that  the 
parties  had  refused  to  accede  to  this 
proposal,  and  in  consequence  another  ap- 
plication had  been  made  to  Mr.  Commis- 
sioner Fonblanque,  who  had  positively 
declined,  alleging,  that  the  Court  of  Re- 
view had  no  authority  to  order  such  a 
reference.  He  suggested,  that  in  order 
to  save  expense,  the  Court  of  Review  might 
take  the  inquiry. 

The  Chief  Judok. — It  certainly  would 
have  been  most  desirable  to  have  avoided 
further  expense;  but  when  the  affidavit, 
upon  which  this  application  is  made,  states 
distinctly  that  the  commissioner  disputes 
the  jurisdiction  of  the  Court,  and  as  the 
commissioner  has  not,  in  our  opinion,  taken 
a  right  view  of  this  case,  or  of  his  own 
duties,  we  must  decline  altering  our  order. 

Sir  J.  Cross. — There  are  now  ISO 
boards  of  commissioners,  who  are  under 
the  jurisdiction  of  the  Court,  and  who 
might,  if  this  were  permitted,  also  reftise 
to  execute  any.  order  of  reference  from  us. 

The  Chief  Judge. — ^This  matter  has 
been  recently  before  the  Court  on  the 
question  of  reference,  and  referred  to  the 
commissioner  at  Basinghall  Street,  to  in- 
quire into  certain  allegations,  relative  to  a 
fraudulent  preference  in  the  mortgage  of  a 
legacy,  and  other  matters  touching  the  as- 
signeeship  of  Mr.  Miers  under  this  refer- 
ence. The  petitioner  attended  in  pursuance 
of  the  order,  but  the  commissioner  de- 
clined acting.  When  the  matter  was  last 
before  the  Court,  a  proposition  was  made 
to  submit  the  reference  to  its  own  officer; 
but  as  the  respondent's  counsel  declined 
to  assent,  such  an  arrangement  was  not 
effected.  Undoubtedly,  such  an  alteration 
of  the  order  of  the  Court  could  be  made, 
but  it  ought  not  to  be  done  without  the 
consent  of  both  parties.  The  reference 
was  properly  made  to  the  commissioner, 
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and  the  petitioner  is  entitled  to  proceed 
thereon.  The  commissioner,  who  was  ac- 
quainted with  the  circumstances  of  the 
case,  was  the  fittest  person  to  inquire  into 
the  fact,  whether  or  not  there  had  been 
any  fraudulent  preference.  The  order 
which  has  been  made  by  the  Court  was  the 
fittest  that  could  have  been  made ;  and 
there  is  no  reason  for  altering  it  against 
the  wish  of  either  pafty. 

Sib  G.  Rose. — ^The  Court  will  not  part 
with  this  case,  which  has  become  a  per- 
sonal question  between  it  and  the  commis- 
sioner. The  petition  comes  on,  not  for 
the  purpose  of  re«considering  the  order, 
but  because  the  officer  of  the  Court  has 
refused  to  execute  it.  Had  there  been 
any  inconvenience,  any  personal  dislike  on 
the  part  of  the  commissioner  to  interfere, 
it  would  have  been  the  anxious  wish  of 
every  member  of  this  Court  to  put  the 
matter  right,  and  effect  any  arrangement 
roost  congenial  to  his  feelings.  It  was  asked, 
on  a  former  occasion,  whether  any  course 
of  inquiry  would  be  satisfactory?  This 
was  met  by  the  counsel  for  Mr.  Miers, 
who  declined  altering  the  reference,  and 
for  very  proper  and  sufficient  reasons,  the 
course  already  pointed  out  is  the  right  one. 
lliis  is  an  order  which  has  always  been 
directed  to  the  Commissioner  of  Bank- 
ruptcy, according  to  former  and  recent 
practice.  This  was  the  complaint  of  a  cre- 
ditor, alleging  that  an  assignee  had  been 
chosen  on  an  improper  proof.  The  con- 
sideration of  such  subjects  is  given  to  the 
commissioner  by  the  words  of  the  act  of 
parliament.  The  commissioner  is  enabled 
to  examine  witnesses  thereon,  under  oath ; 
and  it  would  be  wrong  to  send  it  to  the 
Master,  or  any  other  person  unable  to  pro- 
secute the  inquiry  so  satisfactorily.  I  have 
no  hesitation  in  saying,  that,  from  my  own 
experience  and  observation,  a  hundred 
such  orders  have  been  executed  by  com- 
missioners, and  disposed  of  as  an  ordinary 
part  of  their  duty.  I  am  at  a  loss  to  know 
why  any  difficulty  has  arisen  on  an  order 
which  corresponds  with  the  expressed 
wishes  of  the  legislature,  occasioning  the 
least  expense  and  delay.  The  creditor,  as 
an  assignee,  is  completely  within  the  juris- 
riction  of  the  Court,  and  ought  not  to  try 
his  rights  elsewhere,  except  on  an  issue  di- 
rected.    Nothing  can  be  apparently  more 


fiiir  than  Mr.  Miers's  accounts;  but  the 
dates  and  circumstances  demanded  an  in- 
quiry relative  to  the  transactions,  with  re- 
ference to  the  acts  of  bankruptcy.  Who 
is  so  well  able  to  make  this  as  the  commis- 
sioner 7  I'here  is  no  possible  way  of  get- 
ting at  the  merits  without  an  inquiry  and 
personal  examination,  which  are  his  peculiar 
province  and  duty.  If  that  gentleman 
omits  to  perform  those  duties  without  giv-> 
ing  a  satisfactory  reason,  he  must  be  held 
to  have  acted  in  dereliction  of  the  duties 
of  his  station,  and  to  have  refused  justice 
to  the  suitors. 

The  Chief  Judge. — It  ought  not  to  go 
forth  that  the  commissioner  has  given  no 
reason  for  declining  to  execute  the  order. 
He  has  given  one  which  the  Court  con- 
siders insufficient.  The  commissioner  has 
suggested  a  doubt  whether  the  Court  has 
jurisdiction  to  make  the  order,  and  that 
the  commissioners  in  Basinghall  Street 
have  a  different  standing  from  the  old 
commissioners.  I  have  carefully  read  the 
statute  under  which  they  were  appointed, 
and  can  see  nothing  varying  their  positions 
from  that  of  the  previous  officers  of  the 
Court ;  nor  do  I  see  how  it  could  be  any 
disparagement  to  them  to  execute  all  the 
duties  of  the  commissioners  under  the 
former  act. 

Sib  J.  Cross. — I  am  of  opinion,  that 
there  is  no  diflRerence  in  the  duties  of  the 
London  commissioners  from  those  exer- 
cised by  the  same  officers  in  the  country. 
There  is  a  difference  of  position,  inasmuch 
as  their  appointment  is  permanent,  and 
each  is  enable  to  act  singly,  where  three 
had  been  previously  required. 

July  as. — Mr*  SwansUm  applied  for  the' 
further  direction  of  the  Court.  His  client 
had,  in  consequence  of  the  delay,  suffered 
very  materially,  having  been  kept  all  this 
time  out  of  the  interest  of  his  mortgage 
money ;  and  he  therefore  asked  the  Court 
to  discharge  his  client  from  being  assignee, 
in  order  that  he  might  have  the  power  of 
trying  the  question  as  to  the  validity  of 
his  mortgage,  at  law. 

The  Chief  Judge. — An  order  was  made 
in  this  case,  referring  it  back  to  the  com- 
missioner to  inquire  into  the  circumstances 
of  the  mortgage.     This  order   the  com- 
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missioner  refused  to  execute^  and»  upoil 
his  doing  so,  ws  requested  that  he  woidd 
certify  his  reasons.  I  have  since  received 
a  communication  from  him,  and  I  find  the 
reasons  he  states  for  refusing  to  execute 
our  order  different  from  what  I  was  led  to 
believe  they  were.  The  objection  which 
he  now  appears  to  takei  is  not  that  there 
is  any  difference  between  the  duties  to  be 
performed  by  the  present  commissioners 
and  those  performed  by  the  former  ones, 
before  the  establishment  of  this  Court,  or 
that  this  Court  has  not  all  the  power  which 
the  Lord  Chancellor  himself  previously 
exercised ;  but  that  the  present  reference  is 
not  such  a  one  as  the  Lord  Chancellor 
himself  had  previously  the  power  to  make, 
or  ever,  in  fact,  did  make,  inasmuch  as  the 
Lord  Chancellor  (he  says)  had  not  any 
power  over  the  London  commissioners. 
Now,  I  have  directed  the  registrar  to 
search,  and  have  also  searched  myself,  for 
precedents ;  and  the  result  has  been,  that 
we  both  have  found  numerous  cases  in 
which  orders  precisely  nmilar  to  the  pre* 
sent  have  been  made  by  the  Lord  Chan<» 
cellor  to  the  London  commissioners;  nor 
has  any  objection  ever  been  made  by  any 
of  them  to  executing  such  orders.  The 
act  which  establishes  this  Court,  gives  it 
precisely  the  same  powers  as  the  Lord 
Chancellor  previously  had;  and  if  this 
had  been  a  case  in  which  the  parties  might 
iairly  have  been  called  upon  to  litigate  a 
question  of  this  nature,  I  should  have  had 
no  hesitation  in  directti^  it  to  be  tried. 
Looking,  however,  at  the  position  of  the 
petitioner,  that  he  is  but  one  of  many  cre- 
ditors seeking  to  enforce  an  inquiry  for 
the  common  benefit  of  all,  and  looking  at 
the  hardship  it  would  be  to  him  if  he  were 
alone  called  upon  to  bear  the  expense  of 
such  a  proceeding,  I  ^nk  it  will  be 
better  that  the  inquiry  should  not  be  pro* 
secuted;  at  the  same  time  maintaining 
the  authority  of  the  Court  in  the  full  ex* 
tent  to  which  we  claim  it.  The  commis- 
sioner, doubtless,  is  acting  according  to 
what  he  conceives  to  be  the  intention  o£ 
the  act ;  but,  at  the  same  time,  I  am  clearly 
of  opinion,  he  is  altogether  in  error. 
Under  the  circumstances  of  this  case,  the 
assignee  must  have  his  costs.  It  was  with 
a  view  to  costs  that  I  made  the  reference* 
as«  if  the  commissioner  bad  found  there 


bad  been  atty  finmdulent  prefefence,  the 
assignee  would  have  had  to  pay  costs*  The 
order  will  be,  that  the  assignee  shall  be 
discharged,  and  allowed  to  try  the  ques- 
tion of  mortgage  or  not  elsewhere.  In 
making  the  reference  to  the  commissioner, 
I  never  intended  it  to  be  supposed  that  I 
directed  it  to  him  as  an  officer  of  the 
Court;  I  have  always  been  ready  and 
anxious  to  treat  the  oommissionen  with 
every  respect;  but  I  think  the  comttns- 
sioner  in  this  case  is  clearly  wrong. 

Order  for  discharging  Mr.  Miers  from 
being  assignee,  giving  him  leave  to  try  his 
right  as  he  may  be  advised,  and  giving 
him  his  costs  out  of  the  estate. 


\      re  BARROW  AND  OBDOSS. 

Practice. — Taxation  of  Costs, 

The  Cowrt  mil  not  order  ike  taxaikn  of  a 
petitioning  creditor's  inll,  where  it  hoe  beenfnd 
upwards  of  three  years^  unless  objectionable 
items  are  painted  out  by  the  petitioner^  ta 
which  case  the  taxation  may  be  made^  under 
the  general  jurisdiction. 

On  such  apetitionf  the  assignees  need  not 
be  served* 

This  was  a  petition  for  re-taxation  of  a 
bill  of  costs,  allowed  by  the  commissioner. 
The  bill,  up  to  the  choice  of  assignees, 
amounted  to  2662.;  the  subsequent  bill 
{44f8L),  as  well  as  two  other  bills  for  ac- 
tions, which  had  been  brought  in  die 
Court  of  King's  Bench,  had  been  taxed 
by  the  officer  of  that  Court.  The  peti- 
tion alleged  objectionable  items,  and  pray- 
ed, that  such  of  the  bills  as  had  been  taxed 
by  the  commissioner,  might  be  re-taxed  by 
the  officer  of  the  Court  of  Review,  and  that 
such  as  had  been  taxed  by  the  officer  of 
the  Court  of  King's  Bench,  might  be  re- 
forred  back  there  to  be  reviewed. 

Mr,  Twiss  and  Mr,  Keene,  for  the  peti- 
tion. 

Mr.  Swanston  and  Mr,  O.  ^nderdon^  for 
the  solicitors. 

Per  Curiam, — It  is  not  important  whe- 
ther we  take  this  iqiplieation  nnder  the  6 
Geo.  4.  c.  16.  s.  14,  or  under  the  general 
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|ttrii£ciri(fD«fibe  Court.  SuppoM  it  wider 
tfae  14di  aeclMif  it  wpidd  then  be  of  courae 
to  let  any  creditor  of  more  than  20/.  re- tax 
the  billy  but  where  more  than  three  years 
have  passed,  they  cannot  apply  as  of  course ; 
they  must  point  out  objectionable  items : 
The  petitioning  creditor's  bill  does  appear 
exorbitant,  but  it  has  been  paid  ever  since 

Ordered,  that  die  petition  be  dismissed 
ligainst  the  asaigpiees;  that  so  much  as  asks 
taxation  of  the  petitioning  creditor's  bill  be 
dismissed ;  and  it  be  referred  to  the  officer 
of  the  court  to  retax  all  the  other  bills  of 
costs  incurred  ^jnce  the  choice  of  aasigneefl. 


1837.     \  Ex  parte  ellis  and  others 
Jan.  1 1 .  j  re  watrb. 

Practice. — Suing  out  a  Second  Fiat. 

The  Comi  mil  not  permil  a  party  to  sue 
otti  a  second  Jiat  agavut  a  bankrupif  by  way 
of  anticipation^  to  meet  the  case  of  the  first 
fiat  being  annulled. 

Mr.  Anderdom  applied  to  the  Court  for 
leave  to  issue  a  town  fiat,  in  the  nature  of 
a  precautionary  fiat,  in  the  confident  anti- 
cipation of  a  country  fiat,  (which  had  been 
sued  outf  as  it  was  alleged,  for  fraudulent 
pucpofies,)  being  superseded.  It  was  stated, 
that  d^  fiat  was  issued  on  the  4th  of  De« 
cumber  1896,  by  the  bankrupt's  brother- 
in-law,  for  the  purpose  of  forcing  the  cre- 
ditors into  a  composition,  and  that  no  fur- 
ther proceedings  thereon  had  since  been 
taken;  and  that  counsel's  opinion  had 
be^n  tsi^<^n  on  the  facts,  and  a  petition  for 
a  supersedeas  advised,  which  was  to  be 
presented  ianuediately*  The  motion  was 
mtnded  on  the  cases,  In  re  Ings  (1),  and 
Em  parte  Mncklow  (2). 

[Sir  J.  Cross. — Vfa^sMucklow's  case  ex 
parU?] 

It  was  not.  But  that  can  make  no  dif- 
ference in  this  case. 

[Sir  J.  Cross. — ^There  was  no  actual 
fiat,  only  a  docket  struck.] 

The  granting  of  dls  application  would 
be  giving  effect  to  the  principles  of  the 

(f)  «  Mont  fie  Ayr.  67t. 
(f )  5  Dn.  ft  Glut.  S5. 

Nbw  Sbries,  VIw— Bankr. 


Court,  tliat  a  diligeut  creditor  shall  buve 
ihe  advantage  of  having  his  fiat  at  an  early 
date,  which  may  be  very  material,  whilst 
the  liberty  to  issue  this  fiat  can  in  no  way 
injure  the  other  party,  if  the  petitioner 
should  not  succeed  in  setting  aside  the 
former  fiat.  It  often  happens  that  there 
are  two  eausting  fiaits,  and  the  Court  can 
deal  with  then  as  it  thinks  fit. 

SiE  J.  Oroos.— I  am  of  opiaion,  thiit 
this  application  ought  not  to  be  granted* 
This  is  a  petition  to  issue  a  second  fiat 
during  the  existence  of  another,  which, 
for  aught  we  know,  may  be  sustained. 
This  application  is  prematurely  made  upon 
an  /ex  parte  statement  of  facts,  withont 
notice  to  the  petitioning  creditor,  who 
night  contradict  them.  In  Rg  Mueklow, 
the  Court  was  satisfied  that  the  other  fiat 
could  uot  be  established.  The  case  of 
Ings  does  not  contain  the  reason^  of  the 
Court,  but  it  only  allowed  a  docket  to  be 
struck. 


1 887      1 

J       90     f  Ex  parte  knight  re  watkin^. 

Service  0/  Petition — Multifariousness — 
Taxation. 

On  a  petition  to  surcharge  assignees*  ae- 
eamUSf  alleging  improper  payments  to  ms 
accountant^  the  petition  should  not  be  served 
on  the  aceomUant. 

A  petition  charging  assignees  nnth  eottu^ 
mon,  and  praying  their  remooal^  and  also 
asking  a  reference  to  tax  the  solicitor's  bOlss 
is  multifariom ;  and,  it  is  discretionary  in 
the  Court,  either  to  dismiss  the  entire  petitumt 
or  to  put  the  petitioner  to  his  election,  which 
part  shall  be  heard,  and  to  dismiss  the  rest. 

When  bills  are  already  taxed  by  the  pro* 
per  officer  of  the  court,  and  the  registrar  is 
dissatisfied  with  such  taxation,  the  practice 
is  to  refer  them  to  such  cffieerfor  re-taxation. 

A  fiat  issued  against  the  bankrupt  in 
November  1886.  The  jpetition  stated, 
that  the  bankrupt,  a  few  days  previous  to 
the  issuing  of  the  fiat,  had  absconded, 
taking  with  him  omsiderable  property: 
that  the  assignees  had  taken  no  steps  to 
apprehend  him,  though  they  knew  of  the 
place  of  his  concealment,  but  had  boon  iu 
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communication  with  him,  through  a  mes* 
senger,  for  whose  expenses  they  had 
charged  40/.  in  their  accounts :  that  the 
name  of  the  messenger,  the  place  to  which 
he  was  sent,  and  the  date  of  the  journey 
were  not  mentioned.  The  petitioner  had 
obtained  copies  of  the  assignees*  accounts, 
which  he  stated  to  be  incorrect  in  several 
respects  ;  that  190/.  was  allowed  to  aii  ac- 
countant, though  the  assignees  had  not 
the  authority  of  the  creditors  to  employ 
an  accountant,  and  that  this  sum  was  an 
overcharge.  The  petition  prayed  an  in- 
quiry as  to  the  conduct  of  the  assignees, 
in  not  taking  steps  to  procure  the  surren- 
der of  the  bankrupt ;  and  that,  if  found 
guilty  of  collusion,  they  might  be  removed ; 
particularly  as  to  the  sum  paid  to  the  ac- 
countant, and  the  expenses  of  the  journey 
to  the  bankrupt ;  and  also  a  reference  to 
tax?  the  solicitor's  bills  and  the  accountant's 
biU,  &c. 

Mr.  Hutsellj  Mr,  Beihellj  and  Mr,  Ayr-^ 
Ion,  for  the  petition. 

Mr,  Swanston,  for  the  assignees. — This 
petition  must  be  dismissed  with  costs,  as 
being  multifarious ;  it  prays  the  removal  of 
the  assignees,  on  the  ground  of  collusion, 
and  also  the  taxation  of  the  solicitor's  and 
accountant's  bills,  which  are  two  distinct 
things. 

Mr,  Alexander,  for  the  solicitor. — ^The 
creditor  has  a  right  to  ask  for  the  taxation 
of  the  bills ;  but  this  petition  is  irregular^ 
as  being  multifarious,  and  must  be  dis*' 
missed  entirely. 

Mr,  K,  Parker,  for  the  accountant,  who 
had  been  served  with  this  petition,  con- 
tended, that  the  Court  had  no  jurisdiction 
to  compel  him  to  refund. 

The  Chief  Judoe. — They  have  no  right 
to  bring  the  accountant  here ;  the  petition, 
as  regards  him,  must  be  dismissed  with 
costs.  The  question  of  multifariousness, 
is  always  a  question  of  the  inconvenience 
of  bringing  in  one  petition  two  diflferent 
subjects,  which  require  two  different  judg- 
ments, or  different  parties  with  unconnect- 
ed-claims. But  it  is  in  the  discretion  of 
the  Court,  either  to  dismiss  the  petition 
entirely,  or  to  put  the  petitioner  to  his 
election,  as  to  which  part  shall  be  heard, 
and  to  dismiss  the  rest  with  costs.  Here 
^re  X^o  distinct  subjects,  a  charge  of  col* 


lusion  against  the  assignees,  and  a  prayer 
for  a  reference  to  tax  the  solicitor's  bills, 
&c. 

Mr,  Russell  elected  to  abandon  the 
charge  of  collusion. 

The  common  order  was  then  made  for 
taxation  of  the  solicitor's  bills.  The  peti- 
tion against  the  accountant  dismissed  with 
costs ;  also,  so  much  of  the  petition  as 
charged  collusion  upon  the  assignees.  An 
inquiry  before  Mr.  Gregg,  as  to  whether 
the  190/.  and  the  40/.  were  expended  for 
the  benefit  of  the  estate,  with  liberty  to 
state  special  circumstances. 

Mr,  Alexander, — The  taxation  will  only 
go  as  to  the  bills  not  already  taxed  by  the 
proper  ofRcer  of  the  Court  where  the 
business  was  done. 

Per  Curiam, — ^The  practice  is,  where 
the  registrar  is  dissatisfied  with  the  taxa- 
tion of  such  bills,  to  refer  them  to  such 
officer  for  re-taxation. 


1 837.  1  Ex  parte  cxaa  re  bbaumont 
March  SO./  and  hoct. 

Proof — Dividends — Jurisdiction. 

The  Court  cannot  compel  the  repreeenia* 
tmes  of  a  deceased  creditor,  who  has  been 
pmd  a  bill,  which  he  held  as  a  seeurky,  to  re- 
fund  the  dividends  he  had  receited.  Quaere 
— if  the  creditor  himself  would  be  liable  to  do 
so,  or  the  order  would  be  to  reduce  the  proof 
by  the  amount  of  the  debt  paid? 

This  was  the  petition  of  Carr,  the  as- 
signee of  the' estate  of  Beaumont  and  Holt; 
and  it  prayed,  that  5L,  the  amount  of  divi- 
dends upon  20/.,  part  of  a  debt  of  50/., 
which  a  person  of  the  name  of  Brettle, 
since  deceased,  had  proved,  might  be  re- 
turned by  his  executor.  At  tl^  time  the 
debt  of  50/.  was  proved,  Brettle  held  a 
bill  upon  a  third  party  for  20/.,  as  security ; 
he  had  received  5s.  9d,  in  the  pound,  as 
dividends  upon  his  whole  debt,  although 
it  had  since  been  asoer^tained  that  the  bill 
for  ftOl,  had  been  paid  in  full. 

Mr,  Deacon,  for  the  petitioner. — Part 
of  this  debt  has  been  reduced  by  the 
amount  of  the  bill,  therefore  the  dividends 
on  the  excess  ought  to.  be  returned — Ex 


COURT  OF  BANKRUPTCY:  1887. 


91 


parie'Bum(l\  Ex  parte  DetvdHe^{2\  and 
Ejb  parte  Rufford  (3). 

Mr.  Keenej  contra. — This  Court  has  no 
jurisdiction  to  order  the  representatives  of 
a  creditor  to  refund  dividends  which  may 
have  been  received  by  their  deceased  tes- 
tator. 

Per  Curiam. — There  is  no  authority  to 
warrant  the  proposition,  that  a  dividend 
actually  received  before  the  payment  of 
the  bill,  must  be  refunded.  The  law  laid 
down  in  1  Cooke's  Bankrupt  Law  195,  is, 
'*  If  a  person  discounts  several  bills  for 
another,  who  afterwards  becomes  a  bank- 
rupt, and  the  holder  proves  the  aggregate 
amount  of  the  bills,  excepting  them  as 
security,  and  any  of  the  bills  are  afterwards 
paid  in  full,  the  amount  of  the  bills  paid 
must  be  deducted  from  the  proof,  and  the 
future  dividends  paid  upon  the  residue  of 
the  debt  only."  When  the  dividends  in 
question  were  paid,  the  creditor  had  a  right 
to  them ;  and  if  any  dividends  are  paid 
after  the  payment  of  the  bill,  the  person 
entitled  to  them  is  the  person  paying  the 
bill,  and  not  the  assignees,  until  they  have 
paid  the  whole  debt.  All  the  Court  can 
do  is  to  order  the  proof  to  be  reduced  by 
the  ftOL  bill,  but  it  is  clear  we  cannot  order 
the  representatives  of  a  testator  to  refund 
dividends,  however  wrongfully  received 
by  him.  It  appears,  however,  that  a  divi- 
dend of  ^d,  has  been  received  by  the  exe- 
cutors ;  and  this  snudl  amount  they  will, 
of  course,  return. 

The  order  was  for  the  reduction  of  the 
proof  by  20/.  12^.,  the  amount  of  the  bill 
and  interest,  which  had  been  received ;  the 
assignees  to  have  their  costs  out  of  the 
estate  ;  respondents  to  pay  their  own. 


1837.     1   „ 
April  22.;^'^''^^ 


le  BRiSTOW  re  bristow. 

Practice, — Renewed  Commission, 

Where  there  had  been  evident  neglect  on 
the  part  of  the  assignees^  and  some  of  the 
country  commissioners  were  dead,  leave  was 
given  to  a  bankrupt  petitioner  to  use  the 

(1)  «Kote,  54. 

(t)  Ibid.  59. 

(3)  1  Glyn  &  Jam.  4t. 


name  of  the  peMomng  creditor  in  suing  out 
a.  renewed  London  fiaty  in  the  event  ef  the 
creditor  not  doing  so. 

This  was  the  petition  of  a  bankrupt,  who 
was  in  custody  at  the  suit  of  his  assignee, 
who  had  not  proved,  and  it  prayed  a  re- 
newed fiat  to  be  sent  to  a  London  commis- 
sioner, in  order  that  an  official  assignee 
might  be  appointed.  The  commission  was 
a  country  commission,  and  some  of  the 
commissioners  were  dead. 

Mr,  Swanstonf  for  the  respondents,  (the 
assignee,  and  the  surviving  commissioners,) 
asked  that  the  case  might  stand  over,  in 
order  to  file  some  affidavits,  as  the  other 
party  had  only  given  them  seven  days  to 
answer  the  affidavits  in,  and  they  wished 
to  ffet  the  estate  valued. 

iPer  Curiam, — How  came  you  to  appear 
for  the  commissioners?  The  petition  must 
be  dismissed,  as  against  them.] 

Mr,  Archboldt  for  the  petitioners,  ad- 
mitted that  the  petition  must  be  dismissed 
as  against  the  commissioners,  but  he  press- 
ed for  the  order  for  the  renewed  commis- 
sion, that  the  petitioner  might  have  an 
inquiry,  stating,  that  it  was  sworn  that  the 
petitioning  creditor  had  procured  his  own 
father  to  be  appointed  assignee,  and  that 
there  was  no  other  creditor  under  the  com- 
mission. He  urged,  as  evidence  of  neglect, 
that  now,  for  the  first  time  after  seven 
years,  they  were  about  to  have  the  estate 
valued. 

<  • 

Per  Curiam, — There  has  certainly  been 
some  neglect.  You  may  give  notice  to 
the  petitioning  creditor  to  apply  for  a  re- 
newed commission  in  London ;  and  if  he 
neglect  to  do  so,  the  petitioner  to  be  at 
liberty  to  use  his  name,  for  the  purpose  of 
making  the^application. 


1837.     >  J. 
May  30.  }  ^'  P^'^' 


re  IKKERSOLE. 


Practice, — Inquiry  before  the  Registrar, 

The  Court  wUl  order  an  inquiry  to  be 
made  by  the  Registrar^  for  the  information 
of  the  Courts  in  such  cases^  as  would  have 
been  referred  to  the  Master  from  a  court  of 
equity. 
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Mr,  BeiheU  obtained  an  order  of  refer* 
ence  to  the  registrar  to  inquire  what  chil* 
dren  had  attained  their  majority  as  devisees 
under  a  will.  The  bankrupt,  as  trustee, 
had  obtained  permission  to  prove  against 
his  estate,  and  the  dividend  was  in  the 
hands  of  the  accountant  in  bankruptcy,  for 
the  benefit  of  the  children,  who  had  now 
attained  their  majority ;  but  as  the  Court 
had  no  judicial  knowledge  of  that  fact  be-* 
yond  the  affidavits,  it  was  suggested,  that 
in  accordance  with  the  practice  in  Chan-* 
eery,  they  would  direct  an  inquiry  before 
the  registrar. 

Ordered  as  prayed. 


1837 
June 


re  SLACK. 


i.  }   '« 

Practice* — Piat —  Time. 


Where  the  Court  has  granted  an  extensim 
efiimefor  opening  afiat^  "  but  not  to  pre^ 
judiee  the  right  of  other  crediton  applying 
for  afrit"  the  Court  nill  order  the  offiet  to 
reeeive  the  docket  papers^  Laving  the  other 
side  to  their  petition^  in  the  event  of  their 
wishing  to  proceed  with  thefiut. 

Mr.  Slinton  moved,  that  a  fiati  which  had 
been  taken  out,  but  not  prosecuted,  might 
be  annulled,  and  the  officer  at  liberty  to  re« 
ceive  his  client^s  docket  papers,  notwith^ 
standing  an  order  which  had  been  obtained 
for  the  extension  of  time^  with  this  lirnita-* 
tion,  '*  not  to  prejudice  any  creditor  who 
may  apply  to  strike  a  docket." 

[The  Chibv  Juxk}b.-<-You  cannot  get 
an  order  to  annul  a  fiat  on  a  motion.] 

We  shew  that  no  proceedings  have  been 
taken,  and  that  if  it  had  not  been  for  the 
order,  we  should  have  struck  a  docket,  and 
prosecuted  it. 

[The  Chief  Judge. — Have  you  served 
the  parties  ?] 

We  have  no  affidavit  of  service  of  notice, 
nor  do  we  think  it  necessary.  Our  appli- 
cation is,  that  the  Court  will  order  one  of 
its  own  officers  to  receive  our  docket 
papers,  there  being  a  reservation  in  their 
otder,  for  extension  of  time  in  &voui  of 
other  creditors. 

Per  Curiam^-^AA  those  worda  are  con-. 
tained  in  the  order,  it  will  be  for  the  otbei 


side  to  a^Iy.  If  dny  want  to  ffoeted^ 
the  order  will  be  for  die  officer  to  reoeire 
your  docket  papers,  notwithstanding  the 
former  order. 

Under  the  circumstances,  the  signature 
of  the  solicitor  to  the  petition  was  received. 


1837.     1    «•         4         ^ 
1        IT     r  'Ex  parte  trimmer  re  bruce. 
June  7.  j  ^ 

Practice. — Inquiry  before  the  Regittrar, 

Where  an  assignee  has  been  recenilf  sp» 
pointed  to  an  old  commtMton,  and  then  are 
some  compromiHS  to  be  effected  respedk§ 
some  outstanding  debts^  the  Court  mtl^fot 
the  protection  of  the  assignee^  grant  as  is^ 
quiry  before  the  registrar* 

This  was  the  case  of  an  assignee,  whs 
bad  been  recently  appointed  to  so  old 
estate,  where  a  large  debt  of  long  itanding 
was  proposed  to  be  sold»  and  which  debt 
could  not  be  got  in  without  very  long  and 
expensive  proceedings.  It  was  proposed 
to  sell  this  debt ;  and  now-^ 

Mr.  Ellison  applied  for  an  order  of 
reference  to  the  commiseioner,  to  iaqsire 
whether  it  would  be  beneficial. 

The  Court  granted  a  referenee  to  Mr« 
Gregg,  the  officer  of  the  Court. 

[See  Exports  Marks  re  Cdnaghi,  5  Hoot 
&  Ayrt.  SB ;  s.  c.  ante^  p.  ^a,  where  the 
Court  entertained  a  doiibt  whether  sich 
reference  to  a  commissioner  could  be  of 

avail.] 


18*7.     \      r 
June  12.  }      ^~  '•^  «^^^"- 

JurisiUction — Contempt — MemberofPef' 
liament. 

On  applying  for  the  peremptory  ordtr 
after  the  usueU  four-day  order,  in  cases  (f 
contempt^  it  is  not  competent  for  the  defes* 
dant  to  dispute  the  order,  but  ke  uiustpreteni 
a.  separate  petition  to  vary  or  discharge  tk 
order. 

In  eases  fshere  the  proeoes  is  sasgk 
€ig(Unst  a  member  of  parliament,  it  must  be, 
that  a  distress  may  i^sue ;  instead  of"tket 
he  may  stand  committed  to  tka  Fleet." 
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On  <he  2Mi  of  hawuy  1836,  a  peti** 
Ikm  wa0  heard,  cbarging  Mr.  Harvey, 
a  member  of  the  House  of  Commoira,  wiih 
haying  money  in  his  hands,  which  he  re- 
ceived as  assignee;  and  an  order  was 
made,  that  be  shoald  pay  700/.  into  the 
bank  by  a  certain  day.  This  was  an  ap* 
plication  by  the  petitioners  in  that  case, 
stating  that  the  money  had  not  been  paid 
pursuant  to  the  order:  that  Mr«  Harvey 
might  be  ordered  to  pay  within  a  limited 
period,  and,  in  default  thereof,  that  such 
process  might  issue  against  him,  as  the 
Court  ^oi^d  direct.  Mr.  Harvey  had 
been  served  with  notice  of  the  motion. 

Mr»  Swanston  and  Mr.  WhttehunU — 
This  gentleman  havitig  the  privilege  of  par«> 
liament,  the  petitioner  cannot  take  the  ordi- 
nary course.  He  is  entitled,  however,  to  an 
order  for  payment  on  the  12th  of  July,  and 
in  default,  that  some  process  may  issue  s 
what  this  is  to  be,  is  in  the  discretion  of 
the  Court.  By  1  &  12  Will.  4.  c.  6Q,  thitf 
eoun  k  constituted  a  court  of  record,  with 
M.  the  powers  and  privileges  of  the  courts 
of  record  at  Westminster.  Two  courses 
isay  be  pursued,  namely,  either  the  course 
pursued  by  the  former  tribunal  adminis- 
tering justice  in  bankruptcy,  or  the  course 
pursued  by  the  Common  law  ccHirts.  The 
usual  practice  is,  for  the  Court  to  make 
an  order,  appointing  payment  on  another 
day,  and  then,  in  default,  authorizing  the 
issue  of  a  distress.  In  courts  of  equity, 
the  practice  is  to  appoint  a  second  day  for 
paymeni:,  and,  in  default,  to  issue  seques* 
tration.  This  application  is  made  in  ana- 
logy to  that  practice.  The  first  section 
of  the  Bankruptcy  Court  Act  enacts, 
"  That  it  shall  be  lawful  for  the  Court  of 
Review  to  direct  any  issue  of  fact  to  be 
tried,  and  to  issue  process  to  compel  the 
attendance  of  jurors,  &c.,  and  to  enforce 
the  orders  and  decrees  of  the  said  court* 
and,  to  that  end,  to  exercise  all  the  powers 
vested  for  such  purposes  in  any  of  his 
Majesty's  courts  of  record  at  Westminster." 
The  application  is  either  for  a  distress  in- 
finite against  Mr.  Harvey  in  the  first  in- 
stance, if  the  Court  chooses  to  proceed 
according  to  the  course  of  the  common  hiw 
courtsi  but  with  a  proviso,  that  it  shall  not 
go  out  of  the  office  till  a  given  day  ;  or  if 
the  Court  proeeeds  according  to  the  rules 
Df  the  Court  of  Chancery,  for  a  seques* 


taatiott;  fm  this  Court  has  aH  the  powers 
of  eonpdiing  obedience  to  its  order,  whieh 
the  Court  of  Chancery  has* 

Mr.  Harvey  did  not  wish  to  dispute  the 
authority  of  the  Court,  or  to  take  advan- 
tage of  his  privilege  as  a  member  of  parlia* 
ment.  He  had  not  paid  the  money,  in 
consequence  of  sn  arrangement  made  with 
the  solicitor  of  the  petitioner* 

Sir  G.  Rosb. — It  was  not  necessary 
fiMT  them  to  hare  served  you.  As  long  as 
liie  former  order  stands,  the  order  now 
applied  for  is  a  matter  of  course;  and  you 
cannot  now  open  the  question  of  the  pro- 
priety of  the  former  order,  except  by  con- 
sent of  the  other  side.  This  Court  exer- 
cises all  the  jurisdiction  of  the  Lord  Chan- 
cellor sitting  in  bankruptcy.  The  only 
question  upon  the  4th  section  of  the  Bank** 
ruptcy  Court  Act  is,  whether  the  generdL 
words  there  go  to  the  general  authority, 
or  are  limited  to  the  trial  of  an  issue.  If 
there  has  been  any  arrangement,  in  conse- 
quence of  which  the  Court  ought  not  to 
suffer  the  order  to  be  executed,  you  may 
present  a  petition  either  to  reverse  the 
order  altogether,  or  to  qualify  it. 

Sir  J.  Cross. — What  is  your  precise 
object  now,  Mr.  Swanston  ?] 

Mr.  SwantUm, — ^To  obtain  an  order  for 
the  payment  of  a  sum  of  money  upon  a 
certain  day.  The  time  for  arguing  the 
question  of  jurisdiction  will  come  when 
that  day  of  payment  has  arrived. 

The  order  was  made  for  the  payment  of 
the  money  on  or  before  the  ISth  of  July 
next. 

Note. — At  to  jurisdictioD,  Me  Ex  ptrte  AiftlMbj^ 
1  MoDU  &  A  jr.  S67 ;  1.0.  3  Law  J.  Rep.  (n.8.) 
fiaukr.  86. 


18S7       ") 
Jul    1*5     i   ^'  parte  phipps  re  iorstbr. 

Supersedeas —  Trading — Bill- Broker, 

Semble — a  honk  fide  bill-broker  is  mf  Am 
the  bankrupt  laws, 

An  attometfs  paid  clerk  occmsumally  dis" 

counting  bills^  but  with  no  office  in  London^ 

for  the  purpose  of  hu  business : — Heldt  not 

to  come  witlun  the  descriptitm  of  a  bill^ 

broker. 
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This  was  the  petition  of  a  creditor  of 
the  bankrupt,  and  it  prayed  that  the  fiat 
might  be  annulled,  on  the  ground  that 
there  was  no  trading. 

The  bankrupt  for  several  years  previous 
to,  and  up  to  the  date  of  the  fiat,  was  a 
paid  clerk  to  an  attorney,  of  extensive 
business  in  London,  and  up  to  September 
1836,  had  chambers  in  Lincoln's  Inn  Fields, 
and  afterwards  had  resided  at  Kingsbury, 
a  village  about  seven  miles  from  London. 
It  was  admitted  by  the  respondents  and 
the  bankrupt,  that  the  fiat  issued  with  the 
entire  concurrence  of  the  bankrupt.  The 
description  of  the  trading  was  that  of  a 
bill-broker.  The  affidavits  in  support  of 
the  fiat  went  generally  to  state,  that  wit- 
nesses had  known  the  bankrupt  for  the  last 
two  or  three  years  as  a  bill-broker,  and 
that  they  had  various  dealings  with  him  in 
that  capacity,  but  did  not  state  the  date  of, 
or  names  of  parties  engaged  in  any  one 
specific  transaction. 

Mr.  Bethell,  for  the  petition.-^It  is  ques- 
tionable whether  there  is  any  such  trading 
known  to  the  bankrupt  laws  ;  but  if  so,  a 
bill-broker  is  one  who  has  an  office  for 
business,  and  receives  bills  for  the  pur- 
pose of  getting  them  discounted,  and  who 
receives  a  regular  commission  thereon. 
This  person  had  no  residence  in  London, 
and  no  office,  but  was  employed  all  the 
day  long  as  an  attorney's  clerk.  The  only 
evidence  of  bill-broking  is,  that  he  has 
often  been  a  party  to  bills  of  exchange, 
which  were  discounted  through  him.  'The 
generality  of  the  persons  who  knew  him, 
knew  him  only  as  a  clerk. 

Per  Curiam, — ^The  burthen  of  proof  is 
with  the  other  side. 

Mr.  Swanstan  and  Mr.  Ooodeve^  for  the 
petitioning  creditor. — ^To  sustain  the  fiat, 
it  is  sufficient  to  establish  the  fact  of  the 
bankrupt  having  carried  on  the  business 
of  a  bill-broker. 

[Sir  G.  Rose. — There  is  no  doubt  but 
that  a  bill-broker  is  a  trader  when  the 
business  is  carried  on  bond  fde.  Were 
there  any  books  of  trade?  or  does  his  name 
appear  in  any  directory  ?] 

That  is  only  a  circumstance.  The  affi- 
davit of  Stovin,  the  solicitor  to  the  peti- 
tioning creditor,  states,  that  he  was  in 
the  frequent  habit  of  doing  business  with 
the  bankrupt,  and  had  often  taken  bills 


to  him,  the  generality  ^of  which  he  got 
discounted,  and  charged  a  commission 
thereon. 

[Sir  6.  Rose. — Does  he  say  anything 
of  his  intending  to  get  a  livelihood  by  those 
means,  as  others  of  that  trade  usually 
do?] 

That  is  the  form  of  deposition  before 
the  commissioner,  but  not  in  evidence.  He 
says,  he  carried  it  on  for  gain,  and  that  he 
began  it  in  1884,  for  the  sake  of  increasing 
his  income,  and  that  his  business  increased 

annually. 

[Sir  G.  Rose. — Does  he  state  the  name 
of  his  banker?] 

No.  The  trading  cannot  be  colourable, 
as  it  was  carried  on  three  years  previous 
to  the  fiat. 

[Sir  J.  Cross. — Do  the  firm  who  em- 
ployed him  as  a  clerk  make  any  affida- 
vit?] 

It  is  most  probable  that  they  did  not 
know  of  his  being  in  this  business,  as  they 
might  not  have  retained  him  as  a  derk  if 
they  did.  If  the  affidavits  have  not  been 
explicit  enough  in  the  statement  of  par- 
ticular facts,  still  they  make  out  a  general 
trading  sufficient  to  let  in  an  inquiry. 

Mr.  Anderdm^  for  the  bankrupt. 

Sir  J.  Gross. — ^This  is  the  petition  of  a 
creditor,  to  supersede  the  fiat.  The  peti- 
tioning creditor  and  the  bankrupt  appear 
to  support  the  fiat ;  but  the  assignees  do 
not  think  fit  to  appear  at  all.  In  ^s  stale 
it  is  brought  before  the  Court.  The 
alleged  trading  is  carrying  on  a  business 
called  bill-broking,  and  the  subject  of  the 
fiat  seems  to  have  filled  two  situations, 
that  of  an  attorney's  clerk  in  London,  and 
that  of  a  village  bill-broker.  The  whole 
fallacy  of  the  affidavits  lies  in  calling  that 
which  he  did  by  the  name  of  bill-broking. 
That  he  dealt  largely  in  accommodation 
bills  is  evident ;  and  it  appears  that,  though 
a  clerk  at  a  salary  only  of  ISOi.  per  im- 
nnm,  he  has  been  induced  by  the  facility 
of  getting  money  in  this  way,  to  contract 
debts  to  the  aiiiount  of  between  4,000iL 
and  5,000/.,  and  that  all  this  was  done  in 
his  character  of  a  trafficker  in  accommo- 
dation bills.  A  bill-broker  is  one  who  has 
a  place  of  business,  a  capital  to  carry  it  on,* 
an  established  nume,  &c.    Without  any  of 
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these  requisitesr  he  is  said  to  have  carried 
on  this  trade,  and  without  any  instance 
being  given  of  a  specific  bill  being  dis- 
counted, or  the  receipt  of  a  specific  sum  of 
mibney  by  him ;  nor  does  any  one  witness 
name  the  rate  or  amount  of  his  commis- 
sion. I  am  of  opinion,  that  he  never  was 
a  bill-broker,  within  the  proper  significa- 
tion of  the  term,  and  that  the  fiat  was  con- 
cocted between  him  and  the  petitioning 
creditor,  for  the  purpose  of  clearing  him 
from  his  difficulties ;  as  it  is  in  evidence, 
that  the  bankrupt  was  in  danger  of  being 
arrested  at  the  time  of  its  issuing.  It  is  not 
for  the  benefit  of  the  creditors  that  it 
should  be  allowed  to  stand. 

Sir  G.  Rose. — It  is  not  disputed  by  the 
petitioner,  that  a  bill-broker  is  within  the 
operation  of  the  act,  where  the  trading  is 
notoriously  carried  on,  and  has  a  locality, 
which  is  not  this  case.  I  have  looked  into 
the  proceedings  for  the  books  of  trade,  and 
can  find  none.  Though  all  these  circum- 
stances were  wanting,  still  a  trade  might 
exist ;  but  then  we  must  look  at  the  mode 
of  its  operation,  whether  the  evidence  can 
be  carried  on  to  a  conclusion  of  law,  that 
there  were  incidents  following  it,  which 
would  justify  the  witnesses  in  giving  him 
the  character  of  a  bill-broker.  An  essen- 
tial circumstance  is  wanting,  which  has  not 
been  spoken  to  :  what  were  his  profits  in 
any  one  given  year  derived  from  this 
business  ?  Were  they  such  as  would  au- 
thorize a  man  to  say,  they  were  the  means 
of  getting  his  livelihood  ?  If  we  are  bound 
to  dispose  of  the  question  upon  this  prin- 
ciple, then  we  must  connect  the  trading 
with  the  intention.  Then,  could  a  man 
act  as  a  bill-broker,  continuing  in  this  situ- 
tion  of  a  clerk,  which  was  his  most  prominent 
situation  ?  for  the  very  deposition  of  the 
act  of  bankruptcy  states,  that  the  whole  of 
his  business  hours  was  devoted  to  his  duty 
as  a  clerk.  It  is  impossible  to  arrive  but 
at  one  conclusion ;  and  no  principle  would 
be  more  mischievous,  than  to  allow  a  per- 
son engaged  as  this  man  has  been  to  shel- 
ter himself  under  the  bankrupt  laws  by 
such  a  trading.  The  fiat  must  be  annulled, 
with  costs. 

Fiat  annulled. 


jif/i8. }  ^'p^^^' 
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Practice. — Petition  to  prove. 

Where  a  person  comes  toprove,  Ms  petition 
must  state  that  the  claim  has  been  before  the 
commissioner,  who  has  disallowed  the  proof  , 
without  reserving  the  dividend. 

The  above  point  was  ruled  in  this  case. 
Mr.  Swanston  and  Mr.  Girdlestonef  for 
the  petitioner. 

Mr.  O,  Anderdon,  for  the  respondents. 


Ex  parte  pollard  re  court- 

KEY. 


Equitable  Mortgage  on  Property  in  Scot' 
land. 

A  trader  having  property  in  Scotland,  dc^ 
posits  title-deeds  with  a  creditor  in  England 
by  way  of  equitable  mortgage.  On  the 
bankruptcy  of  the  firm,  a  petition  to  be  de- 
clared  an  equitable  mortgagee  of  such  pro- 
perty,  was  dismissed  with  costs ;  the  law  of 
Scotland  not  recognizing  equitable  mart" 
gages. 

This  was  the  petition  of  George  Pollard, 
of  Halifax,  woollen  manufacturer,  praying 
to  be  declared  equitable  mortgagee  of 
some  property,  situated  in  Scotland,  the 
deeds  of  which  had  been  deposited,  toge- 
ther with  a  written  memorandum,  with  the 
petitioner,  by  the  bankrupts,  who  also  re- 
sided in  England,  as  a  security  for  money 
lent  them.  The  opinion  of  the  Lord  Ad- 
vocate had  been  obtained,  which  was 
against  the  power  of  such  a  contract  to  bind 
property  in  Scotland,  inasmuch  as  there 
was  no  such  thing  as  an  equitable  mort- 
gage known  to  the  law  of  Scotland. 

Mr.  Swanston  and  Mr.  Anderdon,  for 
the  petitioner. — Conceding  that,  according 
to  the  Scotch  law,  the  contract  did  not  ope- 
rate upon  the  land  in  Scotland,  yet  that 
has  been  done  between  the  parties,  which 
amounts  to  an  equitable  mortgage  in  Eng- 
land. The  contract  is  a  mere  personal  con- 
tract, and  may  be  enforced  by  a  court  of 
equity,  without  reference  to  the  locality  of 
the  estate,  for  the  Court  has  to  act  tn  per- 
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fOfuim,  and  not  in  rem.  Upon  this  principle, 
Lord  Hardwicke,  in  a  case  where  a  dispute 
arose  respecting  the  boundaries  of  two 
provinces  in  America,  decreed  specific 
performance  of  articles  entered  into  in 
England  (1 ).  His  Lordship  there,  speaking 
of  the  jurisdiction  of  the  Privy  Council, 
said,  "  That  Court  cannot  decree  tn  perso* 
nam  in  England,  unless  in  certain  criminal 
matters,  being  restrained  therefrom  by 
atmtute  16  Car. ;  imd,  therefore,  the  Lords 
of  the  Council  have  remitted  this  matter 
very  properly  to  be  determined  in  another 
place,  on  the  foot  of  the  contract.  The 
conscience  of  the  party  was  bound  by  this 
agreement ;  and,  being  within  the  jurisdic- 
tion of  this  Court,  whick  ads  tn  perMmam, 
the  Court  may  properly  decree  it  as  an 
agreement,  if  a  foundation  is  laid  for  it." 
There  was  also  a  case,  in  whicba  bill  was  filed 
against  the  Duke  of  Athol  (2),  lord  of  the 
Isle  of  Man,  who  had  mortgaged  the  island, 
as  there  was  no  means  of  enforcing  the 
equity  against  the  lord  paramount,  where 
the  Court  .said,  they  could  deal  only  with 
the  personal  contract  of  the  Duke  of  Athol 
entered  into  here,  according  to  the  law  of 
England.  All,  in  fact,  that  is  asked  by  the 
petitioner,  is,  that  the  Court  will  enforce 
the  performance  of  a  personal  contract, 
binding  on  the  conscience  of  a  party,  in  the 
same  manner  that  courts  of  equity  deal 
with  uses  and  trusts,  according  to  the  rule, 
that  so  long  as  the  ooAscience  of  a  party  is 
bound,  equity  may  follow  the  estate  in  his 
hands,  but  that  directly  a  legal  estate  oc~ 
curs,  without  a  personal  equity,  the  remedy 
is  gone,  and  the  Court  will  not  interfere. 

Mr.  Russell  and  Mr.  BetheU,  for 
the  a8signees«<*-The  petitioner  admits 
that  he  has  no  lien  by  way  of  deposit,  and 
yet  asks  the  Court  to  give  the  same 
effect  to  the  contract  as  if  he  had. 
The  doctrine,  upon  which  courts  of  equity 
have  acted  in  the  cases  referred  to,  is 
nothing  more  than  an  extension  of  the  old 
doctrine,  that  the  use  is  part  of  the  land« 
and  is  bound  by  those  equities  which 
iiaad  the  land.  In  Ex  parte  Bcarodaile  re 
BMtcker(S\  where  this  Court  had  decided 
^lat  there  was  a  good  equitable  mortgage 
of  elaves,  the  Lcnrds  Commissioners  held* 

(1)  Pens  V.  Lord  Btltimore,  1  Ves.  444. 
(ff)  D«Hiy  r.  Athol,  1  Yes.  fOf . 
(5)  iMoBtac  Ayr.S96. 


that  tiie  deposit  was  not  sufficaeiit,  acoord^ 
ing  to  the  law  of  Antigua*  if  the  memoran-* 
dum  accompanying  the  register,  which  was 
deposited,  did  not  contain  a  list  of  the 
slaves.  So,  in  Martin  v.  Martin  (4),  the 
decision  was  governed  by  the  law  of  the 
land,  on  which  the  estate  was  situate.  This 
is  not  a  proceeding  tn  personam^  but  a  pro- 
ceeding ta  rem ;  for  the  petitioner  claims 
an  interest  in  land.  The  assigneea  do  not 
take  the  estate  of  a  bankn^  subject  to  his 
personal  convenants ;  and  all  tlie  Court  has 
to  do  is  to  inquire  what  is  the  law  of  Soot* 
land ;  and,  as  that  does  not  make  the  €0»* 
tract  binding  on  the  estate,  the  petition 
must  be  dismissed  (5). 

(4)  SRuM^&M.407. 

(5)  On  a  subaeqMBt  dty,  Mr.  Betbell  refiemd 
the  Court  to  thn  following  passsges  in  Dr.  Story's 
'  Commentkries  on  the  Conflict  of  Laws  Foreign  ud 
Domestic'  (page  SOD.  chsp.  8.  see.  363) : — "  fivt « 
question  of  a  very  diflSn'ent  character  may  arise  aa  to 

^cootracta  reapeoting  real  eatate  or  iaanioveablea. 
Are  they  governed  by  the  law  of  the  place  where  the 
contract  was  made  1  or  bj  the  law  of  the  place 
where  the  property  is  aitaate  1  Take,  for  inatance,  a 
caae  in  Eoglasd  or  Aaieriea,  arising  under  the  Sta- 
tute of  Frauds,  by  which  all  coatraeta  reapeetiag 
real  eatate,  or  any  interest  therein,  are  reoaired  te 
he  in  writing,  as  otherwise  they  are  void.  If  a  con- 
tract be  made  in  France  by  parol  or  odierwise,  in  a 
manner  not  conformable  to  Che  law  r^i  tU^,  for  the 
purchase  of  landa  in  JEinglaod  or  Anerica«  and  th« 
contract  is  conformable  to  the  law  of  France  on  the 
same  «ubject,  is  the  contract  valid  in  the  country 
where  the  land  lies,  so  as  to  be  enforced  there?  n 
not,  is  it  valid  in  the  country  whore  the  contract  is 
made? 

Section  364. — "  If  thia question  were  to  he  decided 
exclusively  by  the  law  of  England,  it  might  be  stated 
that  by  the  law  of  England  the  contract  would  be 
utterly  Toid,  and  it  would  be  ao  held  in  n  aok 
brought  to  enforce  it  in  that  realm,  opoo  Uie  grovad 
that  all  real  contracts  mnst  be  goTemed  by  the  its 
rei  fiitf — (2  Bell  Comm.  684-5;  Bruce  v.  Bruce,  2 
Bob.  &  Pul.  230 ;  Sill  v.  Worswick,  1  H.  Bl.  690-1 ; 
In  re  Ewing,  1  Tyrw.  91 ).  Lord  Manafield  took 
occasion,  in  a  celebrated  casct  to  examine  and  state 
the  principle  :  *  There  is  a  distinction  between  local 
and  personal  statutes.  Local  ones  regard  such  things 
aa  are  really  upon  the  spot  in  England,  aa  the  Sta- 
tute of  Frauds,  which  respects  lands  situate  in  this 
kingdom.  So*  atook-jobbing  contracts,  and  tlM 
statutes  thereupon,  have  a  reference  to  oor  local 
funds ;  and,  m  the  statutes  for  restraining  insurances 
upon  the  exportation  of  wool,  respect  our  own  porta 
and  shoren.  Personal  statutes  respect  transitory 
oonttacta,  aa  common  loanaandinsuimncsav'(  Rofainsoa 
V.  Bland,  I  W.  Bl.  234, 246) ;  and  in  another  inpon 
of  thia  ca»e,  he  aaid,  after  a  aecond  argument :  '  In 
every  disposition  or  contract,  where  the  aabject* 
matter  relatea  locally  to  England,  the  law  of  England 
moat  govam,  and  mnst  have  bean  intended  to  go* 
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Mt.  Sf9an$i&nf  in  reply. — There  is  no 
doubt  tbat  the  petitioner  might,  in  England, 
have  enforced  the  contract  against  the 
bankrupts,  and  it  is  contended,  that  the 
estate  in  the  hands  of  the  assignees  is  sub- 
ject to  the  same  equity  as  when  vested  in  the 
bankrupts.  If  the  contract  with  the  bank- 
rupts were  merely  personal,  the  assignees 
would  not  be  bound,  but  if  specific,  it  is 
binding  upon  them.  The  jurisdiction  of 
the  courts  of  equity  is  principally  perso- 
nal, and  it  is  only  recently,  by  the  assis- 
tance of  the  officer  of  a  court  of  law,  that 
they  have  put  a  party  into  possession.  The 
law  of  Scotland  exempts  the  estate,  but 
does  not  prohibit  the  contract ;  and,  there- 
fore, although  there  is  no  remedy  whilst  the 
party  is  resident  in  Scotland,  when  he 
comes  to  England  there  is  a  remedy  in 
equity.  This  is  clear,  from  the  description 
of  the  nature  of  uses  and  trusts,  and  of  the 
relief  given  by  Chancery  against  heirs» 
alienees,  and  purchasers  in  2  BL  Camm, 
^37-d9,  and  the  definition  of  a  use  in  Chud- 
leigh's  ease  (6).  In  ChomUy  v.  Clinton  (7), 

▼era :  thot,  a  coweyanee,  or  wiU  of  land,  a  mort* 
^ge,  a  contraot  coDcernine  itock.  must  all  be  raed 
upon  in  Eogland,  and  the  local  nature  of  the  tiling 
reqairesthem  to  be  carried  into  execution,  according 
to  the  law  tbere.' 

Section  565.' — '*  The  doctrine  baa  beea  laid  down 
in  equally  empbatic  terms  in  tbe  Scottish  courts.  Lord 
Robertson,  in  a  bighly  interesting  case,  said  (Fer- 
guson's Reg.  on  Mar.  and  DIt.  395), '  Altboogb  tbe 
rule  as  to  the  lex  loci  eoHtraet4»,  is  of  very  general 
imlieation,  particularly  as  to  tbe  constitution  and 
validity  of  personal  contracts  and  obligations,  it  is 
not  universal ;  in  tbe  first  place,  it  does  not  apply  to 
contracts  or  obligations  relative  to  real  estates.' 

Section  573. — "  But,  whatever  may  be  tbe  rule  in 
eases  where  the  law  of  the  situs  does  not  prohibit 
the  contract — as,  for  instance,  in  a  sale  of  land,  it  is 
very  clear  that,  if  prohibited,  there,  it  is  invalid  to 
ail  intents  and  purposes.  So  tbe  doctrine  is  laid 
down  by  Bodemborg  (Roderobarg,  De  Div.  Stat. 
tU.  3.  ch.  4  p.  79).  The  opinion  of  these  latter 
lariats  is  in  coincidence  with  that  of  the  common 
law,  as  already  stated;  and  it  has  been  applied 
to  the  case  of  heirship  and  legitimacy  in  Eng- 
land, in  a  reeent  case,  of  which  we  baye  had  occa- 
sion to  take  notice  in  another  place  (ante,  87).  Upon 
that  oooasioo,  Lord  Chief  Justice  Abbott  said, '  The 
rnle  as  to  the  law  of  domicile  has  never  been  ei- 
teoded  to  real  property,  nor  have  I  found  in  the  de- 
cisions of  Westminster  Hall  any  doctrine  giving  a 
countenance  to  the  idea,  that  it  ought  to  be  so  ex- 
tended, there  being  no  authority  for  Myinf  tbat  the 
right  of  inheritance  follows  the  domicile  of  the  par- 
ties.' " 

(6)  1  Co.  Rep.  137. 

(7)  S  Mer.  175,  558;  s.  o.  f  Jac.  ft  W.  18. 
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which  was  a  question,  whether,  hy  adverse 
possession,  cestui  que  trust  could  he  harred, 
it  was  considered,  what  was  the  nature  of 
an  equitable  interest;  and  the  conclusion 
arrived  at  was,  that  it  was  neither  jus  in  re 
nor  jus  ad  rem,  but  a  confidence,  in  which 
courts  of  equity  followed  the  analogy  of 
the  law.  In  Arglnsse  v.  Muschamp  (8),  a 
court  of  equity  relieved  against  a  fraudu- 
lent conveyance  of  lands  in  Ireland,  when 
the  defendant  was  in  England.  So,  in 
Lord  Cranstonm  v.  Johnston  (9),  the  Mas<» 
ter  of  the  Rolls  interfered  with  a  sale 
which  had  taken  place  of  an  estate  in  St. 
Christopher,  according  to  the  law  of  the 
colony,  and,  in  giving  his  judgment,  ob<> 
served,  "  It  is  said  this  Court  has  no  juris* 
diction,  because  it  is  a  proceeding  in  the 
West  Indies.  It  has  been  argued  very 
sensibly,  that  it  is  strange  for  this  Court 
to  say  it  is  void  by  the  laws  of  the  island, 
or  for  want  of  notice.  I  admit  I  am  bound 
to  say,  that,  according  to  those  laws,  a  cre- 
ditor may  do  this.  To  that  law  he  has  had 
recourse,  and  wishes  to  avail  himself  of  it: 
the  question  is,  whether  an  English  court 
will  allow  such  a  use  to  be  made  of  the  law 
of  the  island,  or  any  other  country.  It  is 
sold,  not  to  satisfy  the  debt,  but  in  order 
to  get  the  estate,  which  the  law  of  that 
country  never  could  intend,  for  a  price 
much  inadequate  to  the  real  value,  and  to 
pay  himself  more  than  the  debt  for  which 
the  suit  was  commenced,  and  for  which 
only  the  sale  would  be  holden.  It  was  not 
much  litigated  that  the  Courts  of  Equity 
here  have  an  equal  right  to  interfere, 
with  regard  to  judgments  on  mortgages 
upon  lands  in  a  foreign  country,  or  upon 
lands  here.  Bills  are  often  filed  upon  mort* 
gages  in  the  West  Indies.  The  only  distinc* 
tion  is,  that  this  Court  cannot  act  upon  the 
land  directly,  but  acts  upon  the  conscience 
of  the  person  living  here — Archer  v.  Pres^' 
ton  (10),  Lord  Arglasse  v.  Musehamp,  Lord 
Kildare  v. Eustace(liy  Those  cases  clearly 
shew  that,  with  regard  to  any  contract 
made,  or  equity  l^tween  persons  in  this 
country  respecting  lands  in  a  foreign  coun- 
try, especially  in  the  British  dominions, 
this  Court  will  hold  the  same  jurisdiction 

(8)  1  Vem.  70. 

(9)  5  Ves.  170. 

(10)  Cited  1  Vem.  75,  155. 

(11)  lEq.Abr.  155;  s.c.  I  Vera. 75,  155,419. 
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as  if  they  were  situated  in  England."  In  The 
Royal  Bank  of  Scotland  v.  the  Assignees  of 
Steins  ( 1 2),  it  was  supposed  by  the  Court  in 
Scotland,  that  the  English  bankrupt  law 
imposed  an  obligation  upon  the  bankrupt 
to  convey  his  real  property  in  Scotland  to 
his  assignees;  but,  in  Selkrig  ▼.  Davis{l3\ 
it  was  held  by  the  House  of  Lords,  that  a 
commission  of  bankrupt  vests  in  the  assig- 
nees all  the  personal  property  of  the  bank- 
rupt, but  does  not  affect  his  real  property 
out  of  England ;  nor  is  there  any  legal  obli- 
gation on  him  to  convey  it  to  his  assignees, 
but  only  a  moral  obligation.  So  that  all 
the  obligation  there  would  be  an  English 
obligation.  The  case  of  Taylor  v.  Wheeler 
(14),  was  a  case  of  defective  conveyance. 
In  Mitford  v.  MitfoTd{\5\  which  was  a 
question  as  to  the  operation  of  the  general 
assignment  in  bankruptcy,  Sir  W.  Grant 
says,  '*  I  have  always  understood  the  as- 
signment from  the  commissioners,  like  any 
other  assignment  by  operation  of  law, 
passed  his  rights  precisely  in  the  same 
plight  and  condition  as  he  possessed  them. 
Even  where  a  complete  legal  title  vests  in 
them,  and  there  is  no  notice  of  any  equity 
affecting  it,  they  take  subject  to  whatever 
equity  the  bankrupt  was  liable  to.  This 
shews  they  are  not  considered  purchasers 
for  valuable  consideration  in  the  proper 
sense  of  the  words.  Indeed,  a  distinction 
has  been  constantly  taken  between  them, 
and  a  particular  assignee  for  a  specific 
consideration,  and  the  former  are  placed 
in  the  same  class  as  voluntary  assignees 
and  personal  representatives.  It  is  an  in- 
correct phrase  to  say,  that  the  equity  affects 
the  estate.*'  Grant  v.  Mills (\^)  was  a 
question  about  n  vendor's  lien :  the  assig- 
nees were  held  to  take  the  estate,  subject 
to  that  liability,  and  the  only  way  in  which 
they  were  made  liable  was  by  the  personal 
equity ;  and,  if  this  were  a  case  of  pur- 
chase, instead  of  mortgage,  it  could  not  be 
distinguished.  In  Saunders  v.  Leslie  {17), 
Lord  Manners,  in  his  judgment,  says, "  The 
estates  of  the  bankrupt  ^are  become  vested 
in  his  assignee,  and  it  has  been  determined 

(IS)  1  Rom,  App.46S. 

(13)  tRoM,  S9I. 

(14)  S  Vera.  565. 

(15)  9  Vm.  100. 

(16)  f  Ves.  &B.  306. 

(17)  2Ba11  &  Dea.  515. 


that  the  assigpiees  cannot  be  in  a  -better 
situation  than  the  bankrupt  himself,  and 
that  they  are  in  respect  of  his  estate  liable 
to  all  equities,  that  would  attach  upon  the 
estate  in  his  possession."  In  Exparte  7W- 
pin  {IS),  it  was  held,  that  the  assignees 
were  not  entitled  to  receive  the  income 
upon  the  investment  of  the  dividends  be- 
fore the  bankrupt  had  fulfilled  his  perso- 
nal obligation;  and  that  was  founded  upon 
the  doctrine  in  Mitford  v.  Mitford^  thnt 
the  personal  equity  is  to  be  made  good 
against  the  assignees . 

[The  Chief  Judge. — That  was  a  case 
where  the  assignees  came  into  equity  to 
demand  equity.  This  is  a  case  where  the 
bankrupt's  estate  is  being  administered.] 

There  is  no  such  distinction  to  be  taken, 
as  the  Court  will  administer  it  according 
to  the  rules  of  equity  in  one  form,  and  not 
in  another.  In  Ex  parte  ^Fi<e(19),  the 
equitable  mortgagee  of  a  bankrupt  tenant 
in  tail  was  held  entitled  to  have  his  mort- 
gage made  good  as  against  the  fee  simple : 
the  reasons  of  the  Vice  Chancellor  in  his 
judgment  apply  here,  "  That  the  case  did 
not  come  before  the  Court,  as  if  a  sale  had 
been  already  made  by  the  commissioners, 
and  the  estate  conveyed  to  purchasers  for 
valuable  consideration,  without  notice  of 
the  equitable  mortgage."  The  Court  will 
here,  then,  make  the  petitioner's  right 
available  against  the  estate  in  Scotland, 
exactly  the  same  as  if  it  were  situated  in 
England,  as  the  only  law  to  exclude  hini« 
would  be  a  law  prohibitory.  This  case 
may  be  brought  within  the  principle,  that 
the  law  of  the  place  of  the  contract  deter- 
mines the  rights  of  the  parties  under  the 
contract;  but  subject  to  this,  that  if  the 
parties  are  compelled  to  enforce  the  con- 
tract in  another  country,  then  the  remedies 
are  determined  by  the  place  of  the  litiga- 
tion. The  difference  is,  that,  in  Scotlandt 
there  is  no  remedy ;  in  England  there  is : 
why  then  are  the  parties  to  an  English 
contract  to  be  deprived  of  their  rights, 
because  they  have  no  remedy  in  Scotlimd  ? 

The  Chief  Judge. — The  question  turns 
upon  this,  whether  the  strict  interpretation 
of  the  language  in  Mitford  v.  Mitfardf  or 

(18)  t  D«a.  &  Cli.  1M>. 

(19)  Mont.  &  M*Ar.  65» 
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the  language  in  Sander*  v.  LesUe  is  more 
applicable  :  that  is,  whether  the  assignees 
take  the  estate  of  the  bankrupt,  subject  to 
all  the  equities  to  which  the  bankrupt  was 
personally  liable;  or  whether  only  sub- 
ject to  all  equities  affecting  the  estate.  It  ap- 
pears to  me,  at  present,  that  the  latter  is  the 
true  construction.  If  so,  then  by  the  law  of 
Scotland,  this  estate  is  not  affected  by  any 
equity  of  this  agreement.  Supposing  it  to 
be  true  that,  if  there  were  no  bankruptcy, 
a  court  of  equity  would  have  enforced  this 
personal  contract  against  George  Court- 
ney, and  compelled  him  to  execute  such 
acts  as  were  necessary  to  secure  to  the  pe- 
titioner those  rights  for  which  he  con- 
tracted in  this  country  ;  that  does  not  con- 
clude the  question,  when  it  arises  between 
the  assignees  and  the  petitioner.  As  it  is 
a  new  question,  and  there  is  some  differ- 
ence of  opinion  in  the  Court,  I  shall  for- 
bear going  into  it  at  present,  and  will  take 
an  opportunity  of  looking  at  the  authori- 
ties cited. 

Sir  J.  Cross  gave  no  opinion  at  present. 

Sir  G.  Rose. — The  Court  of  Chancery 
has  gone  as  far  as  it  ought,  and  will  not 
go  one  step  beyond.  Where  a  petitioner 
comes  to  obtain  the  benefit  of  a  security,  the 
question  is,  were  you  equitable  mortgagee 
at  the  time  of  the  bankruptcy  ?  Yes  or  no? 
Not  whether  there  was  a  contract  which  a 
court  of  equity  would  enforce  some  other 
way.  If  you  come  for  specific  perform- 
ance, the  principle  of  specific  performance 
lets  in  the  discretion  of  the  Court,  whether 
they  will  enforce  it  against  the  assignees 
of  the  bankrupt.  The  assignees  are  not 
subject  to  an  equity  personally  affecting 
the  bankrupt:  that  may  be  worked  out 
against  the  bankrupt,  but  will  not  attach 


against  the  assignees.  They  would  take 
the  property  as  it  was  at  the  time  of  the 
bankruptcy,  according  to  the  law  of  the 
country,  and  by  that  law  it  was  impossible 
to  bind  the  property  by  an  equitable  con- 
tract. The  property  must  be  administered 
by  the  assignees  in  a  course  of  distribution. 

July  18. — ^The  Court  made  an  order 
dismissing  the  petition,  with  costs. 
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Practice* — Conveyance  hy  Bankrupt, 

The  Court  will  order  a  bankrupt  to  join 
in  a  conveyance  under  the  78th  eection,  as  of 
coune^  unless  he  is  disputing  the  validity  of 
thejiat. 

Mr.  Swanston  applied,  that  the  bank- 
rupt might  be  ordered  to  join  in  a  convey- 
ance with  his  assignees,  as  directed  by  the 
78th  section  of  6  Geo.  4.  c.  16. 

Mr,  Ayrton^  for  the  bankrupt,  observed, 
that  he  had  many  grounds  of  objection  to 
the  order  being  made  upon  his  client,  who 
was  not  disputing  the  validity  of  the  fiat ; 
but  considered  the  estates  were  selling 
much  under  their  value. 

Per  Curiam* — The  only  ground  we  can 
entertain  as  an  answer  to  Mr.  Swanston's 
application  is,  that  the  bankrupt  is  bond  fide 
disputing  the  validity  of  the  fiat,  otherwise 
the  order  is  of  course. 

Ordered  as  prayed.  Costs  of  the  peti- 
titioner  out  of  the  estate  ;  the  bankrupt  to 
have  his  costs  if  he  signs. 
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Jccount— 'On  bill  for,  with  plea  of  SUtute  of  Limita- 
doBt,  the  Court  will  not,  in  the  absence  of  an  allega- 
tioD,  assume  that  the  accounts  asked  for  are  mer- 
chant's accounts,  160 

'  Where  college,  who  hare  made  over-payments 

out  of  charity  fund  (o  themselves,  not  decreed  to 
account,  except  from  the  filing  of  the  information, 
282 

Act  <if  Parliament — Purchase  of  fixed  rent-charge,  or 
freehold  estate,  subject  lo  term  of  1000  years  at  fixed 
rent,  not  a  proper  investoMnt  of  money  directed  to 
be  laid  out  in  the  purchase  of  freehold  land,  tene- 
ments or  hereditaments,  and  the  fee  simple  and  in- 
heritance thereof,  which  might  be  approved  of  by 
the  Court.  266 

AdmimstratUm — Bill  for,  charging  that,  at  the  death  of 
testator,  money  was  standing  in  the  name  of  testator, 
in  trust  for  testator.  Plea,  denying  that  the  sum  was 
the  personal  estate  of  the  testator,  not  stating  **at 
the  time  of  his  death,"  held  bad,  164 

Suit  for,  not  sustainable  unless  a  personal  re- 
presentative properly  constituted  in  this  country*  169 
A.  married  an  administratrix  and  died,  and 


appointed  his  widow  executrix.  A  bill  to  charge  A'l 
estate  with  the  receipts  of  his  wife  during  the  cover- 
tare,  stated,  that  the  wife  had,  after  the  death  of  her 
husband,  possessed  his  estate,  sufficient  to  satisfy  all 
demands  upon  it : — Held,  on  demurrer,  that  A's  es- 
tate was  thereby  discharged  from  all  liability,  169 
As  to  the  right  of  some  next-of-kin  to  sustain 


suit  to  participate  in  residue  distributed  amongst 
other  persons  found  to  be  the  next-of-kin,  and  to 
compel  them  lo  refund ;  reference  to  Master  to  in- 
ouire  as  to  fact  of  notice  of  former  suit;  necessity  of 
oistinct  notice  by  parties  in  former  suit,  if  aware  of 
the  claims  of  the  ijlaintiffs  in  the  latter,  277 

Costs  of  parties  provine  themselves  next-of-kin 


in  Master's  office,  to  be  paid  out  of  intestate's  estate, 
330 
jtd9aneewuni'-oa  marriage  of  daughter  of  lunatic  out 
of  lunatic's  estate,  58 

New  Sbribs,  VI.— Index,  Equ,  Sf  Bank. 


JgrtewtenU    See  Contract 

Amtendment^Yihitn  applications  to  amend  a  bill  may 

be  made  to  the  Court  in  the  first  instance,  151 
Application  to  add  remaining  parties  most  be 

made  to  the  Court,  where  on  liberty  to  amend  by 

adding  parties,  some  only  of  the  necessary  persona 

have  been  made  defendants,  152 

by  adding  parties,  after  allowance  of  demurrer 


for  want  of,  not  of  course,  but  dependent  on  the 
probability  of  making  the  suit  effective,  169 

Fact  of  administration  having  been  obtained 


since  filing  of  bill,  may  be  introduced  as  amendment, 
where  cause  stands  over  for  the  purpose  of  bringing 
before  the  Court  the  representative  of  a  necessary 
party,  227 

where  husband  and  wife  made  co-plaindfi  in 


a  suit  relating  exclusively  to  the  wife's  property,  311 
See  Evidence. 


AmmUty — ^Where  void,  as  nturious,  223 

— — -  Where,  from  what  date,  and  at  what  rate,  an- 
nuitants are  entitled  to  interest  upon  arrears  of  an- 
nuities, 358 

AppeiU—Sile  of  house  suspended  pending,  165 

Appearanee—**  Usual  abode,"  within  1  Will.  4.  e.  36. 
s.  3,  181 

See  BilU 

Arrest — Agent  attending  appeal  case  in  House  of 
Lords,  privil^ed  from,  although  he  has  not  taken 
the  nearest  road  home,  has  stopped  to  speak  to  seve- 
ral persons,  and  gone  into  a  puDlic-house  for  refresh- 
ment :  may  be  discharged  either  bv  the  Court  he 
was  attending,  or  the  Court  out  of  which  the  process 
issued,  225 

A»tet$—K\ght  of  legatee  to  have  purchased  estate  mar- 
shaUed,  1 

Astignmeni— by  widow,  where  held  not  to  pats  right  to 
dower,  361 

Auditor — Bill  to  have  benefit  of  appointment  of,  where 
estate  devised  to  trustees,  and  A.  appointed  auditor 
by  testator,  during  the  continuance  or  the  trusts,  and 

A 


11 


INDEX. 


tnutees  directed  to  pay  bim  an  annual  remunera- 
tion, 182 

Bankrupt — Compromise  of  bankrupt  with  bit  assig- 
nees, by  which  he  is  to  receive  a  sum  of  money,  and 
not  further  to  dispute  the  validity  of  the  commission, 
where  confirmed,  without  a  reference  to  the  Master, 
110 

Undue  bills,  remitted  to  cover  acceptances  by 

bankrupt,  held  not  to  pass  to  his  assignees,  where 
he  has  not  paid  his  acceptances,  211 

where  bill  for  account  and  common  injunction 


to  restrain  proceedings  at  law  obtained  by  party  be- 
fore bankruptcy,  assignees,  in  the  absence  of  bank- 
rupt, are  not  competent  to  consent  to  have  the  bill 
dismissed,  352 

See  Settlement. 

Baron  and  Feme — Where  the  Court  will  not  interfere 
to  compel  husband  to  perform  trusts  of  a  voluntary 
settlement  of  all  the  present  and  future  acquired  pro- 
perty of  husband  and  wife,  199 

Gift  by  testatrix  to  executors  of  a  sum,  to  ac- 
cumulate until  her  niece  attained  twenty-one,  and 
then  to  be  paid  to  her  for  her  separate  use :  niece  en- 
titled to  legacy  and  accumulations  for  her  separate 
use  on  attaining  twenty-one,  notwithstanding  settle- 
ment by  the  niece  when  married  under  twenty-one, 
and  grant  of  annuity  by  her  and  her  husband,  se- 
cured on  the  legacy,  306 

improperly  joined  as  co-plaintiffs  in  suit  re- 


lating exclusively  to  wife's  property ;  but  liberty  to 
amend  bv  substituting  next  friend,  and  making  hus- 
band a  defendant  on  payment  of  costs  of  the  day, 
311 

See  Settlement. 


BiU — Where  answer  on  file  insufficient,  bill  may  be 
taken  pro  con/esso,  151 

—  Defendant  not  at  liberty  to  move  to  dismiss,  un- 
der 17th  order,  where  plaintiff,  not  requiring  a  com- 
miMion  to  examine  witnesses,  files  replication,  and 
omits  to  serve  subpcena  to  rejoin,  328 

taken  pro  confesto,  where  defendant,  resident 

abroad,  without  personal  notice  to  defendant  of  ap- 
plication for  process  after  subpoena  to  appear,  329 

Incompetency  of  assignees  to  consent  to  bill  for 

account  by  bankrupt,  352 

Dismissal  of.    See  Practice. 

Bond— taken  by  father  for  amount  advanced  by  him, 
to  relieve  his  son  from  pecuniary  difficulties,  ordered 
to  be  cancelled,  where  it  was  agreed,  that  two  mutual 
friends  should  have  the  power,  within  six  years,  of 
directing  it  to  be  cancelled,  and  it  was  proved,  that 
it  was  required  as  a  security  for  the  son  s  good  con- 
duct, with  which  the  father  was  satisfied,  and  the 
father  died  twelve  years  afterwards,  the  bond  re- 
maining uncancelled,  167 

— >—  Injunction  to  restrain  action  by  executors,  where 
bond  alleged  to  have  been  given  on  a  gambling  trans- 
action, and  bill  impeaching  it  on  same  ground  taken 
pro  confesso  in  Court  of  Chancery  in  Ireland,  299 

— — >  Churchwarden  and  overseer,  who  have  given  a 
bond  for  debt  due  ft-om  parish  for  repairs  to  church 
and  building  poor-house,  not  entitled  to  assistance  of 
equity  to  have  bond  cancelled,  or  to  have  contribu- 
tion n-om  parties,  who  have  signed  resolutions  in 
vestry  book,  that  the  obligors  should  be  indemnified, 
and  authoriiing  payment  of  interest  from  time  to 
time  by  parish  officers,  and  of  principal  when  de- 
manded, SIS 

CftoH/tf— Implied  neceadt]^  of  residence  of  the  master 
of  a  hospital :  providing  him  with  a  suitable  residence, 
a  proper  application  of  charity  rands,  and  inquiries 
directed  for  that  purpose.  The  visitor,  and  not  the 
Court,  to  see  to  the  due  performance  of  the  roaster's 
duties,  55 


Charitif — What  estates  vetted  in  charchwardent  and 
overteert  by  59  Gea  3.  c.  12,  204 

—  Question  at  to  the  joritdiction  of  the  Court  to  in- 
terfere by  petition,  within  56  Geo.  3.  c.  1^1,  with 
retpect  to  charity  ettatei  vetted  ip  a  eorporation,  214 

Devise  of  estate  in  fee,  subject  to  rent-chane, 

testatrix  requesting  that  estate  might  be  let  to  a  Ca- 
tholic qualified  to  entertain  a  priest  for  the  keep  of 
poor  Catholics,  and  ordering  a  Dominican  or  Fran- 
ciscan priest  to  be  kept  on  the  estate,  giving  part  of 
such  rent-charge  to  such  priest  for  maintenance, — 
such  gift  held  charitable, and  vcud  before  2  &  S  Will. 4. 
c.  115,  and  to  be  excepted  from  that  act  where  infor- 
mation filed  previous  to  the  act,  but  trustee,  in  whom 
the  rent-charge  was  vested,  not  made  a  party  till 
after  the  act  was  patted,  205 

Prindplet  on  which  the  Court  proceeds,  where 

the  fundt  of  an  ancient  charity  have  been  erroneoatly 
mitapplied.  Construction  of  charitable  gift  by  will 
as  to  application  of  increased  income.  Terms  of  ori- 
ginal gift  and  circumstances  under  which  it  waa  ac- 
cepted, looked  to  in  cases  of  ancient  charities.  Col- 
lege not  bound  to  accept  accession  to  its  trusts,  but, 
accepting  without  arrangementor  modification, bound 
to  adhere  strictly  to  the  tnuL  Arrangement  fairly 
made  at  the  time  of  acceptance,  evidenced  by  contem- 
poraneous instruments,  or  constant  subsequent  utage, 
not  disturbed  by  the  Court,  though  a  modification  of 
the  bett  construction  of  the  original  instntmenL 
College  making  to  themselves  over-payments  not 
originating  in  the  existing  members,  though  increased 
by  them,  and  taking  steps  when  applied  to  to  omtcct 
errors,  not  decreed  to  account,  except  from  the  filing 
of  the  information,  and  allowed  their  costa.  Liberty 
to  Master  in  settiing  scheme  for  management  of  free 
grammar  school,  to  approve  of  plan  for  adding  instrue- 
non  in  writing  and  arithmetic,  and  other  learning  fit 
to  be  taught  in  a  grammar  school,  282 

—  See  Mortmain. 

ChurehwardenM  and  Overasert— Freehold  and  copyhold 
estates,  vested  in  trust  for  repair  of  the  church,  relief 
of  the  poor,  for  binding  one  poor  boy  apprentice,  in- 
structing the  poor,  and  other  charitable  purposet,  not 
vested  in  churchwardens  and  overseers  by  59  Geo.  3. 
c  12.  Whether  they  can  hold  copyhold  lands  under 
that  statute — quare,  204 

Clergy ^Annmi^f  granted  whilst  13  Ells,  not  in  force, 
charged  on  living,  and  covenant,  if  an  exchange,  to 
give  grantee  a  legal  charge  upon  second  benefice ;  in 
the  meantime^  such  benefice  to  be  charged  with  pay- 
ment: exchange  prior  to  57  Geo.  3.  c.  99;  deed 
charging  second  living  executed  after  the  pasuna  of 
the  act : — a  good  e(|uitable  charge  created  by  first 
deed  on  second  living,  from  the  time  of  the  ex- 
change; that  equity  not  prevented  from  attaching  on 
new  living  by  57  Geo.  3.  c.  99 ;  and  receiver  of  rents 
and  profits  continued  at  the  hearing  of  a  suit,  iitsti- 
tutea  by  annuitant  against  a  clergyman,  and  subse- 
quent sequestrators,  who  had  notice  of  annuitant's 
title,  65 

CoUege—ExMng  members  of,  where  not  liable  for 
previous  misapplication  of  charity  funds,  282 

See  Charity. 

Compromise,    See  Bankrupt. 

Coni«n/— Order  by,  cannot  be  varied  except  by  con- 
tent, 201 

Cm/eaipf— -Further  antwer  ordered  to  be  taken  off  the 
file,  where  defendant,  in  contempt  for  want  of  suffi- 
cient answer,  ordered  to  put  in  nis  answer  and  pay 
cottt  of  hit  contempt,  paid  onlj  costt  of  derk  in 
court,  and  not  of  plaintiff  *t  solicitor,  151 

— —  Privilege  of  parliament  no  protection  ag^nst  at- 
tachment for,  by  writing  a  letter  to  a  Master  in 
Chancery,  for  the  purpose  of  inducing  bim,  b?  iiili« 
midation,  to  come  to  a  particular  decision,  18^ 

— —  See  Demurrer. 
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Qmtempi  ^rf— Comtrucdon  of,  u  to  tatborit  jof  Court 
to  oroer  Mtster  to  tranifer  stock,  194 

Ccmiraci — A  solicitor  instructed  to  prepsro  a  marriago 
settlement,  In  terms  agreed  upon  oy both  psrties,  not 
an  agent  authorised  to  bind  them,  within  the  Statate 
of  Frauds,  25 

-^—  With  holding  opposition  to  railway  bill,  on  the 
part  of  trustees  of  a  road,  a  good  consideration  for 
agreement  bv  railway  companjr  to  make  a  bridge  of 
the  same  width  as  the  road ;  railway  company,  after 
incorporation,  bound  to  perform  the  affreement  pre- 
viously made  by  its  projectors;  inlunction  to  restrain 
them  from  acting  in  Tiolation  of  it,  47 

"—  Whether  agreement  by  peer  of  parliament  to 
withdraw  opposition  to  railway  bill,  the  company 
agreeing  to  apply  next  session  to  deviate  the  line, 
and  to  pay  him  a  flsed  sum  on  the  bill  psssing,  for 
the  damage  bis  property  might  sustain,  and  further 
compensation  if  bill  for  deviated  line  should  not  pass, 
is  aesinst  public  policy  and  illegal  ?  315 

See  Vendor  and  Purchaser. 

CimtribHiion,    See  Bond. 

ConversioH — Where  direction  to  sell|  a  conversion  of 
real  into  personal  estate,  261 

Where  land  on  which  partnership  business  is 

carried  on,  held  not  to  be  converted  into  personalty, 
as  between  the  heir-at-law  and  personal  representa- 
tives of  a  deceased  partner,  337 

— —  See  Settlement 

Cof<s— Taxation  of  solicitor's  bill  on  application  of 
client's  assignee.  Right  of  trustee  to  whom  property 
has  been  assigned,  aAer  security  given  thereon  for 
bills  of  costs,  to  have  those  bills  of  costs  taxed  seven* 
teen  years  after  the  security  was  given,  20 

— ^-  of  appeal  motion  on  allowance  of  demurrer,  72 

— «  Rule  as  to  reference  of  solicitors'  bills  for  taxation, 
after  payment  or  settlement  by  the  client,  245 

— —  plaintiff  to  pay  costs  of  the  day,  where,  after  one 
defendant  has  put  in  his  answer,  tlie  other  takes  the 
benefit  of  the  Insolvent  Act ;  and  the  cause  is  ordered 
to  stand  over  to  make  the  assignees  parties,  249 

-—  of  suit  occasioned  by  unsuccessful  objections  to  bill 
for  specific  performance,  ordered  to  be  paid  by  de- 
fendant, on  usual  reference  to  inquire  into  title,  265 

of  motion  to  dismiss,  where  replication  filed  be- 
tween time  of  giving  notice  and  of  making  the  mo- 
tion, 273 

—  of  legatees,  whose  legacies  have  been  paid,  made 
parties  by  amendment  to  bill  to  continue  an  account 
against  representatives,  who  have  suggested  whether 
they  are  not  necessary  parties,  to  be  paid  by  plaintiff, 
and  he  to  have  them  over  against  representauves,  274 

— —  of  suit  to  appoint  new  trustees,  where  to  be  borne 
by  tenant  for  hfe,  273 

-—  Jurisdiction  of  Court  to  order  taxation  of  solicitor's 
bill,  though  no  cause  pending,  and  no  costs  incurred 
in  respect  of  any  suit  or  action,  if  he  refuses  to  part 
with  client's  papers  until  his  bill  is  paid,  291 

— —  Taxation  of,  between  solicitor  and  client,  after  ac- 
tion by  client,  plea  of  set-off  for  bill  of  costs,  juror 
withdrawn,  a  reference  to  arbitration,  award  set  aside 
by  court  of  law,  and  proceedings  stayed,  with  liberty 
to  plaintiff  to  go  before  the  arbitrator ;  bat  order  for 
taxation  ought  not  to  be  obtained  ex  parte,  293 

-—  Pauper  costs  only  to  heir-at-law  defending  a  suit 
to  establish  a  will  in  firmd  pauperis,  314 

—  of  parties  proving  themselves  next-of-kin  to  be 
paid  out  of  intestate's  estate,  330 

Covenant — Where  covenant  in  marriage  settlement  by 
father  of  intended  husband  enforced,  though  father 
of  intended  wife  has  not  performed  his  covenant,  135 

■  Covenants  in  restraint  of  trade,  not  included  in 

agreement  to  grant  lease  containing"  the  usual  cove- 
nants," 208 

to  stand  seised  to  uses.    See  Deed. 

-J See  SettlemenL 


Debtor  and  Creditor.    See  Will. 

Decree — Declaration  not  inserted  in  decree  taken  by 
plaintiff,  where  defendant  makes  de&ult  by  not  ap- 
pearing^ at  the  hearing,  234 

Deed — Freehold  property  not  specifically  mentioned 
in  lease,  release,  or  recitals,  held  not  to  pass  by 
general  words,  where  party  by  lease  and  release, 
after  reciting  his  title  to  other  freehold  and  lease- 
hold property,  and  that  he  purposes  to  assign  over 
his  interest  in  the  aforesaid  premises,  and  in  such 
other  property  in  Great  Britain,  real  or  personal,  as 
he  may  have,  for  the  benefit  of  his  sisters,  grants 
and  releases  the  freehold  named,  and  assigns  the 
leasehold,  and  all  other  the  property  situate  in  Great 
Britain,  whether  real  or  personal,  in  trust  for  his 
sisters.  Whether,  trustee  being  a  stranger  in  blood 
to  grantor,  release  could  operate  as  a  ccArenant  to 
stand  seised  to  uses,  263 

Demurrer — On  demurrer,  effect  of  a  deed  presumed  to 
be  correctly  stated  in  bill  which  purports  to  state  it, 
and  defendant  not  allowed  to  read  the  deed,  though 
referred  to  by  the  bill,  73 

General  demurrer  to  bill  of  discovery  where 

main  object  of  bill  to  procure  evidence  establishing 
criminal  charge,  thoush  some  interrogatories  not  di- 
rectly criminatory,  129 

Defendant  attached  for  want  of  answer  cannot 

file  demurrer  and  answer,  though  demurrer  only  to 
part  of  discovery,  which  he  alleges  may  subject  him 
to  pain,  penalty,  or  forfeiture,  139 

applicable  to  whole  bill,  not  allowed  to  be  limited 

as  a  defence  to  part  only,  153 

A  defendant  who  has  not  demurred,  not  entitled 

to  be  heard  on  demurrer  of  another  defendant,  nor 
to  costs  of  appearing,  th6ugh  he  has  been  served 
with  the  order  for  setting  down  the  appeal,  and  ap- 

?Iied  to  by  plaintiff  to  consent  to  have  it  advanced, 
79 

for  want  of  equity  to  bill  to  deliver  up  an  agree- 
ment, on  the  ground  of  its  being  contrary  to  public 
policy,  and  therefore  illegal,  the  illegality,  it  any, 
appearing  on  the  face  of  the  instrument,  315 

may  be  filed  by  defendant  any  time  within  twelve 

days  from  appearance,  though  common  injunction 
at  the  expiration  of  eight  days,  for  not  having  plead- 
ed, answered,  or  demurred  within  that  time,  o26 

Plea  by  one  defendant  in  bar  of  suit,  of  allowance 

of  demurrer  by  other  defendant  to  bill  for  multi- 
£firiousness,  overruled,  341 

See  Limitations,  Statute  of.    Pleading.    Specific 

Performance. 

D0poj«— Order  that  Master  should  appoint  proper 
person  to  take  care  of  jewels,  who  should  allow 
access  thereto,  where  parties  in  a  cause  under  a  will 
had  the  option  of  purcnasing,  63 

Devise— to  A.  (a  married  woman)  for  life,  remainder 
to  her  husband  for  life,  remainder  to  the  use  of  heirs 
of  the  body  of  A.  in  tail,  remainder  to  B.  for  life, 
remainder  to  the  heirs  of  his  body  in  tail,  all  the 
aforesaid  limitations  being  intended  to  be  in  strict 
settlement,  gives  A.  an  estate  (ail,  subject  to  contin- 
gent life  interest  of  her  husband,  51 

Freeholds  and  leaseholds  to  A.  and  6.  as  tenants 

in  common,  and  the  heirs  of  the  body  and  bodies  of 
A.  and  B.  as  tenants  in  common  ;  if  either  should 
die  without  leaving  issue  of  his  body,  then,  as  to  hU 
share,  to  the  use  of  the  survivor  and  the  heirs  of  his 
body  ;  and  in  case  both  should  die  without  issue  of 
his  or  their  body  or  bodies,  to  C.  for  life,  with  re- 
mainders over :  "  leaving  issue  of  his  body,"  as  to 
leaseholds,  held  to  mean,  issue  living  at  the  death  of 
A.  or  B,  and  gift  over  to  survivor  not  too  remote ; 
and  "  issue"  in  succeeding  sentence  construed  in  (he 
same  restricted  sense,  so  as  to  render  gift  over  to  C. 
valid,  and  to  prevent  A.  and  B.  from  making  a  good 
title  to  the  esUte,  138 
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trustees  directed  to  pay  him  an  annual  remunera- 
tion, 182 

Bankrupt — Compromise  of  bankrupt  with  his  assig- 
nees, by  wliich  he  is  to  receive  a  sum  of  money,  and 
not  further  to  dispute  the  validity  of  the  commission, 
where  confirmed,  without  a  reference  to  the  Master, 
110 

Undue  bills,  remitted  to  cover  acceptances  by 

bankrupt,  held  not  to  pass  to  his  assignees,  where 
he  has  not  paid  his  acceptances,  211 

rhere  bill  for  account  and  common  injanction 


to  restrain  proceedings  at  law  obtained  by  party  be- 
fore bankruptcy,  assignees,  in  the  absence  of  bank- 
rupt, are  not  competent  to  consent  to  have  the  bill 
dismissed,  352 

-^-^  See  Settlement 

Baron  and  Feme — Where  the  Court  will  not  interfere 
to  compel  husband  to  perform  trusts  of  a  voluntary 
settlement  of  all  the  present  and  future  acquired  pro- 
perty of  husband  and  wife,  199 

Gift  by  testatrix  toexecutora  of  a  sum,  to  ac- 


cumulate until  her  niece  attained  twenty-one,  and 
then  to  be  paid  to  her  for  her  separate  use :  niece  en- 
titled to  legacy  and  accumulations  for  her  separate 
use  on  attaining  twenty-one,  notwithstanding  settle- 
ment by  the  niece  when  married  under  twenty-one, 
and  grant  of  annuity  by  her  and  her  husband,  se- 
cured on  the  legacy,  306 

improperly  joined  as  co-plaintiffs  in  suit  re- 


lating exclusively  to  wife's  property ;  but  liberty  to 
amend  by  substituting  next  friend,  and  making  hus- 
band a  defendant  on  payment  of  costs  of  the  day* 

311 

See  Settlement 


Bill — Where  answer  on  lie  insufficient,  bill  may  be 
taken  pro  con/esso,  151 

x-^  Defendant  not  at  liberty  to  move  to  dismiss,  un* 
der  17th  order,  where  plaintiff,  not  requiring  a  com- 
miiaion  to  examine  witnesses,  files  replication,  and 
omits  to  serve  subpeena  to  rejoin,  328 

— ^  taken  jpro  confesMo,  where  defendant,  resident 
abroad,  without  personal  notice  to  defendant  of  ap- 
plication for  process  after  subpoena  to  appear,  329 

—  Incompetency  of  assignees  to  consent  to  bill  for 
account  by  bankrupt,  352 

Dismissal  of.    See  Practice. 

Bmd^taken  by  father  for  amount  advanced  by  him, 
to  relieve  his  son  from  pecuniary  difficulties,  ordered 
to  be  cancelled,  where  it  was  agreed,  that  two  mutual 
friends  should  have  the  power,  within  six  years,  of 
directing  it  to  be  cancelled,  and  it  was  proved,  that 
it  was  required  as  a  security  for  the  son  s  good  con- 
duct, with  which  the  father  was  satisfied,  and  the 
father  died  twelve  years  afterwards,  the  bond  re- 
maining uncancelled,  167 

>— -  Ii^unciion  to  restrain  action  by  executors,  where 
bond  alleged  to  have  been  given  on  a  gambling  trans- 
action, and  bill  impeaching  it  on  same  ground  taken 
pro  confcsto  in  Court  of  Chancery  in  Ireland,  299 

— — •  Churchwarden  and  overseer,  who  have  given  a 
bond  for  debt  due  from  parish  for  repairs  to  church 
and  building  poor-house,  not  entitled  to  assistance  of 
equity  to  have  bond  cancelled,  or  to  have  contribu- 
tion n-om  parties,  who  have  signed  resolutions  in 
▼estry  book,  that  the  obligors  should  be  indemnified, 
and  anthorixing  payment  of  interest  from  time  to 
time  by  parish  officers,  and  of  principal  ^hen  de- 
manded, 813 

Ckaritv — Implied  necessit]|r  of  residence  of  the  master 
of  a  hospital :  providing  him  with  a  suitable  residence, 
A  propa  application  of  charity  rands,  and  inquiries 
directed  for  that  purpose.  The  visitor,  and  not  the 
Court,  to  see  to  toe  aue  performance  of  the  master's 
dnties,  55 


Charity — What  estates  Tested  in  charchwardens  and 

overseers  by  59  Geo.  3.  c.  12,  204 
^-^  Question  as  to  the  jurisdiction  of  the  Court  to  in- 
terfere by  petition,  within  56  Geo.  3.  c.  l$l,  with 
respect  to  charity  estates  vested  \f%  a  corporation,  2U 

Devise  of  estate  in  fee,  subject  to  rent-chsTge, 

testatrix  requesting  that  estate  might  be  let  to  a  Ca- 
tholic qualified  to  entertain  a  priest  for  the  keep  of 
poor  Catholics,  and  ordering  a  Dominican  or  Fran- 
ciscan priest  to  be  kept  on  the  estate,  ^ving  part  of 
such  rent-charge  to  such  priest  for  mamtensnce,— 
such  gift  held  charitable,  and  void  before  2  ft  3  Willi 
c.  115,  and  to  be  excepted  from  that  act  where  infor* 
mation  filed  previous  to  the  act,  but  trustee,  in  wtiom 
the  rent-charge  was  vested,  not  made  a  party  till 
after  the  act  was  passed,  205 
^—  Principles  on  which  the  Court  proceeds,  where 
the  funds  of  an  ancient  charity  have  been  erroneouslv 
misapplied.    Construction  of  charitable  gift  by  will 
as  to  application  of  increased  income.  Terms  of  ori- 
ginal gift  and  circumstances  under  which  it  was  sc- 
cepted,  looked  to  in  cases  of  ancient  charities.    Col* 
lege  not  bound  to  accept  accession  to  its  trusts,  but, 
accepting  without  arrangement  or  modification,  boond 
to  aohere  strictly  to  the  trust    Arrangement  fairiy 
made  at  the  time  of  acceptance,  evidenced  by  contem- 
poraneous instruments,  or  constant  subsequent  nssge, 
not  disturbed  by  the  Court,  though  si  modification  of 
the  best  construction  of  the  original  initroment. 
College  making  to  themselves  over-pavments  not 
originating  in  the  existing  members,  though  increased 
by  them,  and  taking  steps  when  applied  to  to  correct 
errors,  not  decreed  to  account,  except  from  the  filing 
of  the  information,  and  allowed  their  costs.  Libenj 
to  Master  in  settling  scheme  for  management  of  firee 
grammar  school,  to  approve  of  planfor adding  instruc- 
tion in  writing  and  arithmetic,  and  other  learning  fit 
to  be  taught  in  a  grammar  school,  282 
— —  See  Mortmain. 

Churekwardeni  and  Overseers— Freehold  and  copyhold 
estates,  vested  in  trust  for  repair  of  the  church,  relief 
of  the  poor,  for  binding  one  poor  boy  apprentice,  in- 
structing the  poor,  and  other  charitable  purposes,  not 
vested  in  churchwardens  and  overseers  bv  59  Geo.  3. 
c.  12.  Whether  they  can  hold  copyhold  lands  under 
that  statute — quare,  204 
Clsr^— Annuity  granted  whilst  13  BUa.  not  in  force, 
charged  on  living,  and  covenant,  if  an  exchange,  to 
give  grantee  a  legal  charge  upon  second  benefice ;  in 
the  meantime,  such  benefice  to  be  charged  with  pay- 
ment :  exchange  prior  to  57  Geo.  3.  c.  99 ;  deed 
charging  second  living  executed  after  the  passing  of 
the  act : — a  good  e<|uitable  charge  created  by  int 
deed  on  second  living,  from  the  time  of  the  ex- 
change; that  equity  not  prevented  from  attaching  on 
new  living  by  57  Geo.  3.  c.  99 ;  and  receiver  of  rents 
and  profits  continued  at  the  hearing  of  a  suit,  insu- 
tutea  by  annulunt  against  a  clergyman,  and  subse- 
quent sequestrators,  who  had  notice  of  annuitant's 
title,  65 
C^Ur^e—Existing  members  of,  where  not  liable  ia 
previous  misapplication  of  charity  funds,  262 

See  Charity. 

Compromhe.    See  Bankrupt 
Consra/^Order  by,  cannot  be  taried  except  by  con- 
sent, 201 
Contempt — Further  answer  ordered  to  be  taken  offibe 
file,  where  defendant,  in  contempt  fiir  want  of  sofli- 
dent  answer,  ordered  to  put  in  nis  answer  and  psy 
costs  of  his  contempt,  paid  onl^  costs  of  derk  in 
court  and  not  of  plaintiir's  soliotor,  15t 
-—-  Pririlege  of  pariiament  no  protectioo  against  st- 
tachment  for,  by  writing  a  letter  to  a  Master  in 
Chancery,  for  the  purpose  of  inducing  bim,  by  ioti- 
midation,  to  come  to  a  particular  decimm,  185 
— -~  Set  Demurrer. 


CHANCERY. 


HI 


Coittewmt  Jftff— Conttniction  of,  at  to  atttboritj  of  Court 

to  order  MtBter  to  transfer  stock,  194 
Ccmiraet — A  solicitor  instructed  to  preptre  a  marriage 

settlement,  in  terms  agjeed  upon  oy  both  parties,  not 

an  agent  authorised  to  bind  them,  within  the  Statute 

of  Frauds.  25 

—  Withholding  opposition  to  railway  bill,  on  the 
part  of  trustees  of  a  road,  a  good  consideration  for 
agreement  by  railway  company  to  make  a  bridge  of 
the  same  width  as  the  road ;  railway  company,  after 
incorporation,  bound  to  perform  the  a^eement  pre- 
viously made  by  its  projectors;  injunction  to  restrain 
them  from  acting  in  ▼iolation  of  it,  47 

-^-^  Whether  agreement  by  peer  of  parliament  to 
withdraw  opposition  to  railway  bill,  the  company 
agreeing  to  apply  next  session  to  deviate  the  line, 
and  to  pay  him  a  fixed  sum  on  the  bill  passing,  for 
the  damage  bis  property  might  sustain,  and  further 
compensation  if  bill  for  deviated  line  should  not  pasa, 
is  aninst  public  policy  and  illegal  7  315 

See  Vendor  and  Purchaser. 

Ccmiribuiiim,    See  Bond. 

Cwversion — Where  direction  to  sell,  a  conversion  of 
real  into  personal  estate,  261 

'  '  Wnere  land  on  which  partnership  business  is 

carried  on,  held  not  to  be  converted  into  personalty, 
aa  between  the  heir-at-law  and  personal  representa- 
tives of  a  deceased  partner,  337 

-^—  See  Settlement 

CotU — Taxation  of  solicitor's  bill  on  application  of 
client's  assignee.  Right  of  trustee  to  whom  property 
has  been  assigned,  after  security  given  thereon  for 
bills  of  costs,  to  have  those  bills  of  costs  taxed  seven- 
teen yeara  aifter  the  security  was  given,  20 

of  appeal  motion  on  allowance  of  demurrer,  72 

— ^  Rule  as  to  reference  of  solicitors'  bills  for  taxation, 
after  payment  or  settlement  by  the  client,  245 

—  Plaintiff  to  pay  costs  of  the  day,  where,  after  one 
defendant  has  put  in  his  answer,  the  other  takes  the 
benefit  of  the  Insolvent  Act ;  and  the  cause  is  ordered 
to  stand  over  to  make  the  assignees  parties,  249 

— —  of  suit  occasioned  by  unsuccessful  objections  to  bill 
for  sped  6c  performance,  ordered  to  be  paid  by  de- 
fendant, on  usual  reference  to  inquire  into  title,  265 

^^>  of  motion  to  dismiss,  where  replication  filed  be- 
tween time  of  giving  Aotice  and  oif  making  the  mo- 
tion, 273 

—  of  legatees,  whose  legacies  have  been  paid,  made 
parties  by  amendment  to  bill  to  continue  an  account 
against  representatives,  who  have  suggested  whether 
they  are  not  necessary  parties,  to  be  paid  by  plaintiff, 
and  he  to  have  them  over  against  representatives,  274 

— —  of  suit  to  appoint  new  trustees,  where  to  be  borne 
by  tenant  for  hfe,  275 

—'  Jurisdiction  of  Court  to  order  taxation  of  solicitor's 
Inll,  though  no  cause  pending,  and  no  costs  incurred 
in  respect  of  any  suit  or  action,  if  he  refuses  to  part 
with  client's  papers  until  his  bill  is  paid,  291 

~-  Taxation  of,  between  solicitor  and  client,  after  ao- 
tion  by  client,  plea  of  set-off  for  bill  of  costs,  juror 
withdrawn,  a  reference  to  arbitration,  award  set  aside 
by  court  of  law,  and  proceedings  stayed,  with  liberty 
to  plaintiff  to  go  before  the  arbitrator ;  but  order  for 
taxation  ought  not  to  be  obtained  ex  parley  293 

— -  Pauper  costs  only  to  heir-at-law  defending  a  suit 
to  establish  a  will  in  formd  pauperis,  314 

.—  of  parties  provins  themselves  next-of-kin  to  be 
paid  out  of  intestate^  estate,  330 

Cifvenant — Where  covenant  in  mapiage  settlement  by 
father  of  intended  husband  enforced,  though  father 
of  intended  wife  has  not  performed  his  covenant,  135 
'  Covenants  in  restraint  of  trade,  not  included  in 
agreement  to  grant  lease  containing  *'  the  usual  cove- 
nants," 208 

to  stand  seised  to  uses.    See  Deed. 

— > See  Settlement. 


Debtor  and  Creditor.    See  Will. 

Z>feree— Declaration  not  inserted  in  decree  taken  by 
plaintiff,  where  defendant  makes  de&ult  by  not  ap* 
pearinf(  at  the  hearing,  234 

Deed^Freehold  property  not  specifically  mentioned 
in  lease,  release,  or  recitals,  held  not  to  pass  by 
general  words,  where  party  by  lease  and  release, 
after  reciting  his  title  to  other  freehold  and  lease- 
hold property,  and  that  he  purposes  to  assign  over 
his  interest  in  the  aforesaid  premises,  and  m  such 
other  property  in  Great  Britain,  real  or  personal,  as 
he  may  have,  for  the  benefit  of  his  sisters,  granta 
and  releases  the  freehold  named,  and  assigns  the 
leasehold,  and  all  other  the  property  situate  in  Great 
Britain,  whether  real  or  personal,  in  trust  for  hia 
sisters.  Whether,  trustee  being  a  stranger  in  blood 
to  grantor,  release  could  operate  as  a  c<Nenant  to 
stand  seised  to  uses,  263 

Demttrrer — On  demurrer,  effect  of  a  deed  presumed  to 
be  correctly  stated  in  bill  which  purports  to  state  it, 
and  defendant  not  allowed  to  read  the  deed,  though 
referred  to  by  the  bill,  73 

General  demurrer  to  bill  of  discovery  where 

main  object  of  bill  to  procure  evidence  establishing 
criminafcharge,  though  some  interrc^tories  not  di- 
rectly criminatory,  129 

Defendant  attached  for  want  of  answer  cannot 

file  demurrer  and  answer,  though  demurrer  only  to 
part  of  discovery,  which  he  alleges  may  subject  him 
to  pain,  penalty,  or  forfeiture,  139 

applicable  to  whole  bill,  not  allowed  to  be  limited 

as  a  defence  to  part  only,  153 

A  defendant  who  has  not  demurred,  not  entitled 

to  be  heard  on  demurrer  of  another  defendant,  nor 
to  costs  of  appearing,  th6ugh  he  has  been  served 
with  the  order  for  setting  down  the  appeal,  and  ap- 

?Iied  to  by  plaintiff  to  consent  to  have  it  advanced, 
79 

for  want  of  equity  to  bill  to  deliver  up  an  agree- 
ment, on  the  ground  of  its  being  contrary  to  public 
policy,  and  therefore  illegal,  the  illegality,  ii  any, 
appearing  on  the  face  of  the  instrument,  315 

may  be  filed  by  defendant  any  Ume  within  twelve 

days  from  appearance,  though  common  injunction 
at  the  expiration  of  eight  days,  for  not  having  plead- 
ed, answered,  or  demurred  within  that  time,  326 

Plea  by  one  defendant  in  bar  of  suit,  of  allowance 

of  demurrer  by  other  defendant  to  bill  for  multi- 
fiiriousness,  overruled,  341 

See  Limitations,  Statute  of.    Pleading.    Specific 

Performance. 

Deposit — Order  that  Master  should  appoint  proper 
person  to  take  care  of  jewels,  who  should  allow 
access  thereto,  where  parties  in  a  cause  under  a  will 
had  the  option  of  purcnasing,  63 

Devise^to  A.  (a  married  woman)  for  life,  remainder 
to  her  husband  for  life,  remainder  to  the  use  of  heirs 
of  the  body  of  A.  in  tail,  remunder  to  B.  for  life, 
remainder  to  the  heirs  of  his  body  in  tail,  all  the 
aforesaid  limitations  being  intended  to  be  in  strict 
settlement,  gives  A.  an  estate  fail,  subject  to  contin- 
gent life  interest  of  her  husband,  51 

Freeholds  and  leaseholds  to  A.  and  B.  as  tenants 

in  common,  and  the  heirs  of  the  body  and  bodies  of 
A.  and  B.  as  tenants  in  common ;  if  either  should 
die  without  leavine  issue  of  his  body,  then,  as  to  h\M 
share,  to  the  use  of  the  survivor  and  the  heira  of  his 
body  ;  and  in  case  both  should  die  without  issue  of 
his  or  their  body  or  bodies,  to  C.  for  life,  with  re- 
mainders over :  "  leaving  issue  of  his  body,"  as  to 
leaseholds,  held  to  mean,  issue  living  at  the  death  of 
A.  or  B,  and  gift  over  to  survivor  not  too  remote ; 
and  "  issue"  in  succeeding  sentence  construed  in  the 
tame  restricted  sense,  so  as  to  render  gift  over  to  C. 
valid,  and  to  prevent  A.  and  B.  from  making  a  good 
title  to  the  esUte,  138 
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Devit€^-o(copjho\d  estate  to  wife  for  life,  after  her  de» 
ceaie  one-half  unto  and  eaually  between  all  testator's 
first  cousins,  or  the  lawful  issue  of  any  or  either  of 
them  who  might  be  dead,  as  tenants  In  common : 
first  cousins  of  testator  living  at  his  death,  and  the 
issue  in  every  degree  of  his  first  cousins  who  were 
then  dead,  take  in  equal  shares  per  capita,  184 

— — —  of  copyhold  messuage,  with  the  furniture,  in 
trus^  to  pay  the  rents,  issues,  and  profits  of  the  said 
hereditaments  to  A.  for  life,  gives  no  beneficial  in- 
terest in  the  furniture  to  A..  **  Among  my  partners, 
who  shall  be  in  copartnership  with  me  at  the  time 
of  my  decease,  or  to  whom  I  may  have  disposed  of 
my  business,*'  good,  though  devisees  afterwards  con- 
stituted by  act  not  requiring  solemnities  necessary 
under  Statute  of  Frauds,  255 

-~~  to  trustees  to  receive  rents  and  pay  testator's 
wife  thereout,  during  her  life,  if  she  should  continue 
a  widow,  200/.  a  year  out  of  the  residue,  to  educate 
his  son  till  twenty-one,  when  he  was  to  be  let  into 
possession  subject  to  the  annuity,  not  inconsistent 
with  widow's  enjoyment  of  dower,  and  not  a  case  of 
election,  276 

— --  of  real  estate  generally,  held  not  to  pass  interest 
in  estate  agreed  to  be  purchased  from  a  party  who 
had  contracted  to  purchase  the  fee  simple  of  tenant 
for  life,  tenant  for  life  not  obtaining  the  absolute 
disposition  and  conveying  to  such  party  till  after  the 
devise,  327 

of  two  estates  to  trustees  for  500  years,  remainder 

as  to  first  estate  to  A.  for  life,  remainder  to  his  first 
and  other  sons  in  tail,  remainders  to  A.'s  daughters 
equally  in  tail  general,  remainder  to  B.  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail,  remainder 
to  his  daughters  equally  in  tail  general :  second 
estate  similarlv  settled  on  B.  and  his  issue,  remain- 
der to  A.  and  h'ls  issue,  in  trust  to  raise  2,000/.  for 
C.  and  D,  "  and  if  A.  or  B.  should  depart  this  life 
without  issue,  whereby  the  survivor  of  them  should 
become  entitled  to  the  estates  to  raise  a  further  sum 
of  2,000/.  a-piece  for  C.  and  D." :  further  sums  not 
raiseable  where  B.  dies  after  the  death  of  C.  and  D. 
Term  limited  antecedently  to  estate  tail  for  the  pur- 
pose of  raising  a  portion  on  failure  of  the  issue  in 
tail,  void,  354 

Discovery — Bill  for,  in  aid  of  defence  at  law,  not  main* 
tainable  by  defendant,  who  has  pleaded  a  justifica- 
tion in  an  action  for  a  libel,  and  the  plea  has  been 
demurred  to,  128 

Bill  of,  not  sustainable  where  matter  sought  to 

be  discovered  may  be  made  the  subject  of  a  criminal 
charge ;  semble,  not  in  aid  of  action  for  a  mere  per- 
sonal tort.  General  demurrer  to  whole  bill  allowed 
where  main  object  to  procure  evidence  establishing 
a  criminal  charge,  though  some  interrogatories  not 
directly  criminatory,  129 

Sofflciency  of  answer   by  surviving  partner  to 

bill  of  discovery,  charging  that  he  has  partner- 
ship books  in  his  possession,  and  praying  that  he 
may  set  forth  the  particulars  of  a  debt  therein  con- 
tained, 233 

Dumisiing  BilL    See  Bill.    Practice. 

Domicile — Succession  to  personal  property,  and  fact  of 
dying  intestate,  determined  by  the  law  of  the  domi- 
cile of  deceased,  220 
• —  See  Baron  and  Feme.    Legacy. 

Dower — Right  of  widow  entitled  to  benefits  under 
will  of  her  first  husband,  to  dower,  held  not  to  pass 
under  assignment  by  Iter  and  second  husband  of  all 
and  singular  the  legacies,  debts,  monies,  estates,  and 
effects,  whatsoever  and  wheresoever,  and  of  what 
nature  or  kind  soever,  of  or  to  which  her  husband 
in  her  right  or  otherwise  was  possessed,  as  well  under 
the  will  and  codicil  of  her  former  husband,  as  in  any 
other  manner  howsoever,  361 

—  See  Devise.    Election. 


Election — Qaeatioa  whether  widow  entitled  lo  dower 
and  an  annuity  payable  out  of  the  renta  of  teatator'a 
real  estates  devised  to  trustees,  276 

Equity — Demurrer  for  want  of,  overruled,  on  bill  by 
parties  beneficially  interested  in  proceeds  of  estates 
contracted  to  be  sold  by  intestate,  against  admini- 
strator and  heir-at-law,  alleging,  that  administrator 
had  received  rents,  and  cut  down  and  sold  timber, 
and  praying  accounts  of  monies  so  received,  and  that 
they  might  be  invested,  &c.,  SI 

'——  See  Contract    Jurisdiction.    Rail-road. 

Equitable  Charge,    See  Clergy. 

Evidence— Vf  here  taken  in  a  cause  before  amendment 
of  bill,  whereby  the  cause  is  differently  entitled, 
may  be  used,  4 

Statement  of  legatee,  that  she  had  never  heard 

of  a  legacy,  not  admissible  in  evidence  to  shew  abe 
had  no  notice,  16 

Whether  parol  evidence  as  to  the  exhibition  of  a 

parliamentary  plan,  &c.  admissible  in  aid  of  lestec^s 
title  to  have  an  open  space  in  front  of  ground  de- 
mised, in  the  line  of  a  new  street  made  under  an  act 
of  parliament,  41 

on  bill  against  A.  and  the  assignees  of  B.  a  bank- 
rupt, alleging  agreement  by  A.  and  B.  to  indemnify 
plaintiff  against  certain  debts  and  liabilities,  and 
praying  to  have  the  benefit  of  the  affreement  against 
A,  B's  evidence  is  inadmissible,  371 

Exceptions— AtMvter  to  part  of  bill,  and  demurrer  to 
other  part  for  want  of  equity,  and  also  ore  ternu,  tor 
want  of  parties.  Former  demurrer  overruled,  but 
latter  allowed,  with  leave  to  amend,  and  amendment 
by  adding  necessary  parties,  without  serving  sub- 
poena to  answer  amended  bill;  plaintiff  not  entitled 
to  file  exceptions  to  former  answer,  in  respect  of  its 
insufficiency  as  to  that  part  of  the  bill  governed  by 
the  demurrer,  222 

E^hange  of  Lands.    See  Infant 

Executor — Bill  for  administration  of  testator's  efiects 
filed  in  1832 ;  proceedings  commenced  by  bond  cre- 
ditor in  June,  and  judgment  by  default  in  August 
1835;  January  1836,  decree  for  account  againat  ex- 
ecutors; application  by  executors  in  December  1S36, 
to  restrain  bond  creditors  from  issuing  execution  re- 
fused with  costs,  they  being  no  parties  to  the  cause, 
and  having  no  notice  of  it  till  the  application,  and 
no  satisfactory  account  being  given  or  the  state  of 
the  assets,  93 

Liability  of  executor  of  joint  will  of  husband  and 

wife,  by  birth  British  subjects,  domiciled  in  a  foreign 
country,  to  account  for  assets  there  received,  to  par- 
ties beneficially  interested  under  subsequent  8e]>a- 
rate  will  of  wife,  to  whom  husband,  by  separate  will, 
has  left  all  his  property,  both  the  latter  wills  being 
made  and  proved  in  this  country,  228 

entitled  to  retain  in  discharge  of  his  claim  against 

testator,  as  his  solicitor  and  general  agent,  273 

Right  of,  to  retain  debt  after  decree,  375 

Fees — Order  for  altering  in  Master's  and  Registrar'a 

offices.  111 
Foreign  Court,    See  Injunction. 
Fraudst  Statute  of.    See  Contract. 

Oambling.    See  Bond.    Injunction. 
Grammar  School    See  Charity. 

Impertinence — Warrant  to  examine  into  impertinence 
of  examination,  not  discharged  in  consequence  of 
contemporaneous  warrant  to  examine  into  insuf- 
ficiency thereof,  24 

Infant — Exchange  of  lands,  or  where  money  forms 
part  of  consideration,  not  within  1  Will.  4.  c.  60,  so 
as  to  enable  infant  heir  to  convey,  201 

If^nction — Lessee  of  ground  in  the  line  of  an  intended 
new  street,  to  whom,  during  the  treaty  for  the  lease, 
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•  parliamentary  plan  has  been  shewn,  leaving  an 
open  8|Mice  in  front  of  the  ground,  not  entitled  to  an 
injunction  to  restrain  the  erection  of  a  statue  on 
such  open  space,  41 

/ir/tinc/t^ii— on  the  part  of  trustees  to  restrain  rsilway 
company  from  acting  in  violation  of  an  agreement  to 
make  a  bridge  of  the  same  width  as  the  road,  47 

Order  nUi  to  diisolve  common  injunction  after 

publication  of  evidence,  irregular,  214 

to  restrain  action  by  executors  on  bond  given  to 

testator,  vrithout  requiring  the  money  to  be  paid 
into  court,  where  on  bill  in  Ireland  impeaching  the 
bond  for  want  of  consideration,  and  on  the  ground 
of  its  having  been  given  on  a  gambling  transaction, 
the  common  injunction  to  restrain  the  testator  from 
suing  had  been  obtained,  and  he  had  taken  no  steps 
to  shew  cause  against  an  order  ntst  served  upon  him 
to  take  the  bill  pro  confeMSo,  299 

Refusal  of,  to  restram  occupiers  of  original  manu- 
factory from  using  a  mark  first  used  there,  but  after- 
wards, on  removal  by  the  lewee,  at  another  manv- 
fiictory.  Interference  of  the  Court  in  respect  to  ex- 
clusive right  to  marks,  only  in  strong  cases,  and  then 
by  putting  the  parties  to  assert  their  legal  right  at 
law,  808 

Where  court  of  equity  will  not  interfere  to  stay 

action  by  peer  of  parliament,  on  an  agreement  to 
withdraw  his  opposition  to  a  railway  bill,  and  to 
order  the  agreement  to  be  delivered  up  to  be  can- 
celled, 315 

to  restrain  from  selling  tea  under  name,  and  in  a 

particular  kind  of  package,  employed  by  plaintiff, 
refused  until  plaintiff's  title  established  in  a  court  of 
law,  where  he  had  used  misrepresentation  in  state- 
ments to  the  public  respecting  the  mode  of  procuring 
and  making  up  his  new  description  of  tea,  345 

»—  to  stay  action  to  which  plaintiffs  stated  they  had 
no  defence  at  law,  dissolved  with  costs,  where  not 
suflSdent  time  for  defendants  to  move  to  dissolve  it 
before  the  day  of  trial,  it  having  been  improperly 
obtained,  but  without  any  misrepresentation  offacts 
in  plaintiffs'  affidavits ;  Court  no  power  to  order 
plaintiffs  to  give  judgment  in  the  action,  348 

—  See  Outstanding  Term. 

Interest — Mode  of  computing,  where  reference  back 
to  Master  to  compute  subsequent  int^est  on  a  mort- 
gage. 178 

--*—  Right  of  annuitants  to,  upon  arrears  of  annuities. 
Provisions  of  4  Will.  4.  c.  42.  adopted  by  courts  of 
equity,  358 

/n/erpfeaJ!rr— Plaintiff  who  has  paid  part  of  a  fund  to 
claimant  A,  without  the  concurrence  of  claimant  B, 
and  has  paid  the  residue,  which  exceeds  B's  claim, 
into  court,  upon  filing  a  bill  of  interpleader,  will  be 
directed  to  bring  into  court  a  further  sum  to  satisfy 
the  whole  amount  of  principal  and  interest  due  to 
B,  after  a  trial  at  law,  and  other  proceedings  esta- 
blishing his  claim,  37 

No  right  to  compel,  where  whole  rights  of  defen- 
dants cannot  be  properly  determined  by  litigation 
between  themselves,  or  where  plaintiff  has  incurred 
a  personal  obligation  to  one  of  the  defendants,  inde- 
pendent of  question  between  defendants,  179 

Intestate — Widow  of,  where  no  next-of-kin,  entitled 
to  a  moiety  of  estate  only,  the  Crown  to  the  other 
moiety,  4 

Investment.    See  Act  of  Parliament. 


Joint  Stock  Company — Where  stock  to  consist  of  sixty 
shares,  with  power  to  create  any  additional  num- 
ber, and  shares  to  be  disposed  of  without  restriction 
at  the  will  of  the  owner,  company  illegal,  and  de- 
murrer to  bill  for  dissolution  and  contribution  allow- 
ed :  whether  all  who  have  ever  held  shares  neces- 
sary parties  to  such  a  suit  ?  364 


Jti4^m0ii/—Ezerciie  of  power  of  appointment  given  to 
debtor,  in  a  conveyance  to  the  usual  uses  to  bar 
dower,  defeats  lien  of  judgment-creditor,  where  ex- 
ecution has  not  been  taken  out,  though  the  appointee 
had  notice  of  the  judgment,  21 

Assignor  of,  a  necessary  party  to  suit  by  assignee, 

though  power  of  attome^p  to  sue  contained  in  the 
assignment,  179 

See  Jurisdiction.    Practice. 

Jurisdiction — of  Court  out  of  which  process  issued,  to 
discharge  party  privileged  from  arrest  by  reason  of 
his  attendance  on  another  court,  225 

Where  injunction  to  stay  proceedings  at  law  is 

improperly  obtained,  and  is  dissolved,  the  Court  has 
no  jurisdiction  to  order  plaxnUff  to  give  judgment  in 
the  action,  248 

to  make  order  for  taxation  of  solicitor's  bill  after 

proceedings  relating  to  the  bill  in  common  law  court, 
293 

Semblet  Lord  Chancellor  no  jurisdiction  to  inter- 
fere with  order  of  hearing  causes  in  the  Rolls,  296 

Court  of  equity  will  not  interfere  where  illegality 

of  instrument  appears  on  the  ftice  of  it,  and  every 
question  concerning  it  can  be  tried  at  law,  315 

Landlord  and  Tenant — Duty  of  tenant  Xo  keep  boun- 
daries between  demised  land  and  his  own  distinct, 
196 

Zcdue—Exhibition  of  plan  of  lessor's  property  at  time 
of  demise,  no  engagement  that  it  shall  continue  in 
the  same  state,  41 

granted  by  mortgagor,  after  bill  filed  by  equitable 

mortgagee,  where  set  aside  as  a  purchase  pendente 
Ute,  67 

Covenants  in  restraint  of  trade  not  included  in 

agreement  to  grant  lease  containing  **  the  usual  co- 
venants." Tenant  not  bound  to  accept  from  land- 
lord who  he  knows  is  an  under-lessee,  an  under- 
lease containing  the  restrictive  covenants  in  original 
lease  as  to  not  carrying  on  particular  trades,  where 
landlord  agrees  to  grant  him  a  lease  containing  *<  the 
usual  covenants  between  landlord  and  tenant,"  and 
that  the  house  shall  not  be  converted  into  a  school, 
203 

Legacy— Right  of  legatee  to  lien  of  vendor  on  land 
purchased  by  testator,  where  personal  estate  insuf- 
ficient for  payment  of  legacies  and  purchase-money, 
and  vendor  is  paid  out  of  the  personal  assets ;  and  to 
have  the  land  marshalled  accordingly,  1 

not  defeated  by  wrong  description  of  l^atee, 

unless  character,  on  account  of  which  legacy  is  given, 
was  fraudulently  imposed  on  testator,  4 

Case  of  ademption  where  father  gives  his  daugh- 
ter, entitled  to  5,000/.  under  her  uncle's  will,  10,000/. 
over  what  had  been  given  by  the  uncle's  will,  and 
afterwards  on  her  marriage  advances  15,0001.  as  her 
marriage  portion,  which  is  declared,  by  the  settle- 
ment, to  be  in  satisfaction  of  the  sums  to  which  she 
was  entitled  under  the  uncle's  will.  Difference  of 
amount  of  two  gifts,  or  of  (rusts  of  two  sums,  does 
not  prevent  application  of  doctrine  of  satisfaction, 
15 

A  residuary  bequest  by  a  parent  who  hsd  bound 

himself,  on  the  marriage  of  his  daughter,  to  provide 
for  her  and  her  children,  held  to  be  a  satisfaction  of 
the  portion,  though  the  limitations  varied,  25 

Where  testator  directs  trustees  out  of  the  annual 

income  of  his  real  and  personal  estate,  to  pay  an- 
nuities to  his  grandchilaren  till  they  attain  twenty- 
five,  to  accumulate  the  surplus  of  such  annual  income 
to  form  part  of  his  residuary  personal  estate,  and  to 
pay  to  each  grandchild  on  his  attaining  twenty-five 
certain  parts  of  the  income  of  hist  real  and  pergonal 
estate,  each  graiulchild  who  attains  twenty-flve  is 
entitled  as  well  to  his  proportion  of  the  income  of  the 
residue  aa  it  then  exists,  as  to  that  of  the  subsequent 
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McuiDulfttioiia»  till  all  the  grandchildren  aCtrin  that 
age,  25 

Ltgacf — Plate  ata  bankers'  in  London,  held  notto  paaa, 
under  deviie  to  A.  for  lilie,  of  all  manort,  heredita- 
ments, &c.  in  Kent,  and  the  use  of  all  testator's 
household  goods,  plate,  &c.  used  in  and  about  his 
said  estate,  51 

Legatee  entitled  to  actual  income  of  first  year, 

where  residue  of  real  and  personal  estate  given  in 
trust,  to  convert  the  same  into  government  secnfities« 
and  pay  dividends  to  legatee  for  her  separate  use  for 
life,  with  remainder  over,  51 

of  6,000^  to  testator's  sister,  C.  S,  for  life,  with 

remainders  over ;  residue  of  real  and  personal  estate 
to  another  sister  J.  H. ;  codicil  directing  that  C.  8. 
shall  have  an  equal  share  of  testator's  effects  with 
J.  H. :  C.  S.  not  entitled  to  the  6,000/.,  but  to  an 
equal  share  of  the  residue  upon  the  same  trusts,  56 

Bequest  to  trustees  for  testatrix's  daughter  for 

life  for  her  separate  use,  after  daughter's  decease,  to 
transfer  fund  to  daughter's  executors  or  admini- 
strators for  his,  her,  or  their  own  use  and  benefit 
absolutely ;  husband  of  daughter  takins  out  letters 
of  administration  entitled  in  excluuon  ofner  next<of- 
kin  and  of  executors,  appointed  by  a  will,  made  by 
the  daughter  whilst  living  separate,  if  the  executors 
have  not  proved  the  will,  68 

to  testator's  wife  for  life,  after  her  death  for  all 

testator's  children  who  might  be  then  living,  in  equal 
shares*  among  the  survivors  of  them  in  case  of  the 
death  of  any  of  them  in  the  life  of  the  wife,  without 
leaving  issue ;  proviso,  that  in  case  any  of  the  chil- 
dren should  die  in  the  life  of  the  wife,  and  should 
have  left  issue,  such  issue  should  take  the  share 
which  the  parent  would  have  taken  if  then  living : 
issue  of  child  of  testator  alive  at  the  date  of  the  wttl, 
who  died  in  his  lifetime,  held  entitled  to  a  share  of 
the  trust  fund,  175 

A  testator  having,  at  the  date  of  his  will,  several 

sons,  but  one  daughter  onl^,but  having  had  one 
other  daughter,  who  had  died,  leaving  issue,  be- 
queathed the  residue  of  his  personal  estate  to  trus- 
tees, in  trust  for  all  his  children  who  should  be 
living  at  the  death  of  his  wife,  in  equal  shares;  and 
if  an^  **  such"  children  should  be  deceased  before 
his  wife,  leaving  issue,  then  the  issue  were  to  take  the 
portion  of  their  parent ;  and  the  will  contained  a 
proviso,  that,  until  the  portion  thereby  provided  for 
any  of  the  children  of  his  said  sons  or  **  daughters," 
who  might  have  died  before  their  mother,  should 
be  payable,  the  trustees  might  apply  the  interest  of 
their  expectant  portion  for  their  maintenance: — 
Held,  that  the  issue  of  the  daughter  who  died  before 
.the  making  of  the  will,  were  entitled  to  the  share 
which  their  mother  would  have  taken  if  she  had 
been  still  living,  179 

— - —  Bequest  to  trustees,  in  trust  for  A.  for  life,  after 
her  death  for  the  children  of  testator's  brother,  in 
equal  shares:  trust  fond  distributable  among  all  the 
issue  of  the  brother  of  every  degree,  living  at  the 
death  of  A,  jwrcopi'la,  183 

Stock  in  3^  per  cents,  within  exception  of  "  ready 

money  or -securities  for  money."  Presumption  of 
death  of  next-of-kin  entitled  to  share  in  residue, 
who  had  left  England  seventeen  years,  and  never 
since  been  heard  of,  197 

— ~  Construction  of  will  as  to  whether  testator  meant 
his  own  ^  nearest  relations  or  next-of-kin,"  or  those 
of  legatee,  213 

— —  Bequest  of  10,000/.  easily  to  four  danshters  for 
life,  remainder  to  their  issue,  the  share  of  every  of 
them  dying  without  issue  to  devolve  to  the  *<  sur- 
vivors and  survivor  of  them,"  and  gift  over  if  they 
should  all  die  without  issue : — **  survivors  and  sui^ 
vivor"  to  be  read  *<  others  and  other,"  and  issue  of 
one  daughicf  who  dies,  entitled  to  partieipate  ia 


ahftre  ofanoflier  daughter,  subieqiieiitty  dying  wifli- 
out  issue,  234 

Legacy — A  testator  gave  5001.  to  his  brothers  and  ds- 
ters,  their  executors,  administrators,  and  asdgns,  as 
tenants  in  common ;  and  he  gave  them  absolutely 
all  the  residue  of  his  personal  estate ;  and  he  de- 
clared, that,  if  any  of  them  should  die  in  his  lifetime 
or  afterwards,  without  leaving  lawful  issue,  his  share 
should  eo  to  the  survivors ;  but,  if  any  should  die  in 
his  lifetime  or  afterwards,  leaving  issue,  his  share 
should  go  to  such  issue;  and  the  testator  declared 
that  none  of  the  legatees  should  be  entitled  until 
twenty -one : — Held,  that  the  legatees  took  an  abso- 
lute interest  at  twenty-one,  with  a  gift  over  to  the 
children  only  in  case  of  their  dying  under  twenty- 
one,  247 

*<  And,"  read  *'or,"  to  entitle  C.  S.  to  share  of 

residue,  under  bequest  thereof  between  nephews, 
except  C.  S.,  A.  S.,  and  S.  C,  and  such  of  my  ne- 
phews as  may  be  entitled  to  any  interest  in  m^  free- 
Dold  at  Q.,  where  C.  S.  at  the  time  of  execution  ci 
the  will,  under  the  terms  of  it,  was  entitled  to  such 
interest,  but  had  ceased  to  have  any  at  the  death  of 
the  tesutrix.  255 

Where  purchaser  of  reversionary  interest  is  en- 
titled to  increased  value  of  consols  at  the  time  of 
payment,  259 

— —  Where  direction  to  sell,  a  conversion  of  real  into 
personal  estate,  261 

Where  the  word  '*  money"  passes  stock  in  die 

ftmds,  295 

Liability  of  legatees  to  refond  after  distribution, 

where  estate  of  testator  subject  to  claims  for  breadi 
of  trust,  although  they  had  no  notice  of  the  claims, 
303 

^—  Construction  of  bequest  of  such  a  sum  as  would 
purchase  2,500/.  stock  (legscSes  to  be  paid  within 
•  three  months,)  as  to  legatee's  right  to  nave  2,5001. 
stock  purchased  four  Tears  afterwards,  and  the  divi- 
dends immediately  after  the  death  of  the  testatrix, 
the  executors  having  been  unable  to  purchase  the 
stock  until  that  time  in  consequence  of  a  Chancery 
suit,  311 

Bequest  in  trust  for  A.  for  life ;  if  she  should  have 

children  that  survived  her,  at  her  death  for  her  chil- 
dren equally;  if  she  should  have  <'no  heirs,"  to  B. 
her  mother  and  her  heirs :  gift  takes  effect  on  death 
of  A.  without  ever  having  had  any  issue,  and  B.  and 
all  her  children  other  than  A.  are  entitled  as  tenants 
in  common,  329 

in  trust  for  separate  use  of  sister  for  life,  after  her 

death  for  her  husband  for  life,  from  and  immediately 
after  his  decease  for  children  of  sister  who  should  be 
living,  in  equal  shares ;  all  the  children  livinff  at  the 
death  of  the  husband,  if  he  dies  in  his  wifSTs  life- 
time, entitied  to  distributive  shares,  and  representa- 
tives of  child  dying  in  mother's  lifetime  entitled  to 
her  share,  340 

— —  Where  annuity  ttiven  by  codicil  attested  by  two 
witnesses  only,  held  to  be  chsrged  on  real  estate*  363 

Question  as  to  beneficial  titie  to  residue  under 

bequest  to  **  A.  his  heirs,  executors,  admioistratora, 
and  assigns,  for  his  and  their  own  use  and  benefit 
for  ever,  trusting  and  confiding  in  his  honour  that 
he  will  act  in  strict  conformity  with  the  wishes  of  the 
testatrix,"  366 

See  Baron  and  Feme.    Charity.    Maintenance. 

Mortmain.    Will. 

Legacv  Z)k/j^— Direction  that  duty  on  pecuniary  legacy 
snail  be  paid  out  of  personal  estate,  does  not  extend 
to  legacy  of  consols,  51 

— ^  Assets  remitted  by  Indian  execoton  to  execu- 
tors in  this  country,  for  the  purpose  of  paying  lega- 
cies only,  not  liable  to  legacy  duty,  though  adntu- 
nistered  under  the  direction  of  the  Court  of  Chan- 
cery, 218 
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Zlrti— Govraaat  to  Mcwn  an  anmiity  by  a  «Iiu]m 
npon  real  estates,  or  by  other  adequate  meaos,  wiU, 
woere  the  ooYenantor  iias  no  neans  of  securing  i|p 
except  by  a  charge  on  his  real  estates,  give  the  co« 
venantee  a  lien  on  such  real  estates — semble,  192 

Limitationt,  Statute  ^—Averment,  that  plaintiA  ba^e 
not  been  under  any  of  the  disabilities  mentioned  in, 
not  necessary  in  plea  of,  to  bill  for  an  account ;  but 

5 lea  not  rendered  bad  by  such  averment;  plea  of  21 
ac.  1.  c.  16.^  and  9  Geo.  4.  c.  14,  not  bad  on  the 
ground  of  being  a  double  plea.  No  assumption,  on 
bill  for  account  filed  bv  merchants  against  joint 
owner  of  plantation  in  the  East  Indies,  and  plea  of 
the  Statute  of  Limitations,  that  the  accounts  asked 
for  are  merchants'  accounts,  160 
£ima<ic— Settlement  of  annual  allowance  to  daughter 
of,  to  separate  use  on  her  marriage,  and  a  sum  ad*; 
vanced  to  her  by  way  of  outfit,  58 

Jfoiff/eiuuice— Bequest  of  stock  to  testator's  grand- 
children, to  be  paid  to  them  on  attaining  twenty- 
one,  with  benefit  of  surYivorsbip,  &c. ;  in  case  they 
should  all  die  under  twenty-one,  the  interest  arising 
from  such  sums  to  their  father  for  life,  with  remain- 
der over:  grandchildren  held  entitled  during  minot 
rity  to  have  interest,  arising  from  their  legacies,  ap- 
plied to  their  maintenance,  145 

Orandchiidren  entitled  to  interest  for,  under  be- 
quest to  grandchildren,  if  they  attain  twenty-one, 
with  gift  over,  146 

Matter's  Re^rt^Txme  for  procuring  Master's  report, 
as  to  the  sufficiency  of  an  answer  in  an  ii^  unction 
cause,  extended  under  special  circumstances  only ; 
iUness  of  Master  a  sufilcieot  ground,  59 

•  Rate  of  payment  for  schedules  annexed  to,  64 

MUfoinder — Objection  for  misjoinder  of  mere  formal 
party  as  plaintiff,  who  is  entitled  to  no  relief,  not 
availaUe  at  the  hearing,  87 

Mortgage-^O^tion  of  equitable  mortgagee  to  foreclo- 
sure or  sale.  Lease  by  mortgagor  to  party  without 
notice,  nineteen  days  after  bilT  filed  by  eauitable 
mortgagee,  set  aside  as  a  purchase  pendente  «/e,  67 

— -^  Mortgagor  barred  by  twenty  years  continual  pos- 
session of  mortgagee,  who  had  taken  possession  in 
that  character,  without  admitting  mortgage  title. 
Time  runs  from  first  taking  possession  aaainst  all 
claiming  under  mortgagor,  whatever  their  disabi- 
ties;  does  not  run  a^nst  remainder-man,  where 
mortgagee  purchases  interest  of  tenant  for  life,  and 
enters  into  possession,  87 

Constructive  notice  of  prior  mortgage  of  ship  and 

freight,  116 

Mortgagor  of  Welch  mortage  entitled  to  redeem 

at  any  time ;  but  foreclosed  in  default  of  redeeming 
after  be  has  obtained  a  decree  for  redemption,  156 

Interest  on  principal  only,  and  not  on  ^gftegtte 

previously  found  due  on  reference  back  to  Master, 
to  compute  subsequent  interest  on  mortgage  on  bill 
for  administering  estate:  terms  imposed  on  mort- 
gagor on  enlarging  time  in  a  foreclosure  suit,  178 

—  Equitable  mortgagee  purchasing  equity  of  re- 
demption, bound  to  grant  lease  pursuant  to  agree- 
ment of  mortgagor,  253 

Where  tenant  for  life  a  necessary  party  to  bill  ibr 

foreclosure,  274 

Heir  of  mortgagee  dying  intestate  before  mortsage 

money  paid,  a  trustee  within  1  W.  4,  c.  60.  s.  8,  361 

Mortmam — Beonest  of  personalty  to  trustees,  '*  with  a 
request  that  they  will  be  pleased  to  entreat  the  lord 
of  the  manor  of  D.  to  grant  a  spot  of  ground  suitable 
for  the  erection  of  decent  dwellings"  for  poor  womeUi 
bad  under  the  Sutute  of  Mortmain,  300 

Ifal/t^brtoiMiiess— Bill  against  trustees  under  marriage 
and  post-nuptial  settlements,  and  of  a  will,  for  ac- 
count of  three  trust  funds,  where  not  demurrable  for 
mnltiiarionsnessi  73 


JieMt  ^Xiis— Right  of,  to  share  in  residue  of  intestate, 
where  it  has  been  distributed  to  other  next-of-khi  by 
decree  in  a  former  suit,  277 

Notice.    See  Ship  and  Shipping. 

Order— by  consent  only  varied  by  consent,  201 
^—  regulating  the  hearing  of  causes  and  other  mat- 
ters, 249 
Outstanding  Term^Plaintiff  not  restrained  from  set- 
ting up,  on  motion  by  him  to  restrain  defendant  from 
doing  so  on  trial  of  action  of  ejectment,  293 

Parent  and  Child — Share  of  trust  fund,  amounting  to 
120/,,  of  minor,  ordered  to  be  paid  to  his  father,  for 
expenses  of  his  outfit  to  India,  which  the  father  bad 
borrowed  money  to  defray,  1S3 

Parish  Qffkert — ^Liability  on  bond  for  debt  due  for 
repairs  of  church  and  building  poor-house,  though 
resolution  in  vestry  book,  that  they  should  be  iu- 
demnificd  by  the  inhabitants  of  the  parish,  313 

Parliament-'vfhtre  privilege  of,  no  protection  against 
attachment  for  a  contempt,  185 
'  Legality  of  element  by  peer  of,  to  with- 

draw opposition  to  railway  bill,  315 

Parlies— Representatives  of  trustees  at  the  time  of 
transaction  occasioning  the  wasting  of  fund,  neces- 
sary parties  to  suit  by  cestui  aue  trust.  Where  two 
enutfed  in  moieties  to  trust  tund  vested,  one  cannot 
proceed  a^iost  trustees  for  recovery  of  his  moiety, 
although  in  former  suit  it  has  been  decreed  to  be 
transferred  for  his  benefit;  trustees  of  marriage  set- 
tlement, to  whom  moiety  of  trust  fund  afterwards 
wasted  has  been  assigned,  not  necessary  parties  to 
suit  by  cestui  que  irusi,  absolutely  entitled  under  the 
settlement,  against  original  tniatees,  9 

Fund  vested  in  trust  for  A.  for  life,  remainder  in 

default  of  children  of  A,  to  A's  brother  for  life,  and 
three  sisters,  or  the  children  of  such  of  thera  as  should 
be  then  dead:  children  of  A's  deceased  brother,  on 
death  of  A,  unmarried,  may  file  bill  against  trustees 
for  their  one-fourth,  without  making  cestuis  qus  trust 
of  other  three-fourths  parties,  13 

Order  on  motion  after  replication  to  strike  out 

the  name  of  a  eo-plaindff,  used  without  his  authority* 
and  that  his  costs  of  suit  and  of  the  motion  should  be 
paid  by  the  solicitor  who  filed  the  bill,  19 

Purchasers  of  estate  necessary  parties  to  bill  by 

some  of  the  persons  interested  in  proceeds  thereof, 
against  others  so  interested,  and  administrator  of 
person  who  had  contracted  to  sell,  but  had  died  be- 
fore the  contract  was  complete;  the  bill  charging 
that  the  administrator  had  received  the  rents,  and 
cut  down  and  sold  timber,  and  praying  account  of 
rents  and  money  so  received,  and*  that  they  might 
be  invested  for  the  benefit  of  the  parties  entitled 
thereto,  81 

—  No  objection  to  demurrer  for  vrant  of,  that  bill 
would  be  multiforious,  if  parties  added  whose  ab- 
sence is  objected  to,  81 

Money  borrowed  by  A,  secured  by  joint  bill  of  A. 

and  B.  his  surety,  furtner  secured  by  the  joint  and 
several  bond  of  A.  and  his  sureties,  B.  and  C,  and 
afterwards  by  assignment  of  A's  claims  against  a 
partnership  business :^^.  held  not  a  necessary  party 
to  bill  to  obtain  payment  out  of  the  partnership  bu- 
siness, 109 

—  Amendment  by  adding  parties  after- demurrer 
for  want  of,  discretionary*  and  dependent  on  the 
probability  of  makina  the  suit  effbctive,  169 

—  Representative  of  party  beneficially  iourestcd  in 
one  moiety  of  estate,  a  necessary  party,  where  sole 
surviving  executrix  beneficially  interested  in  the 
other,  files  bill  against  a  party  who  has  received  part 
^the  estate  abroad;  but  person  obtaining  letten  of 
administration  from  Prorogative  Court,  a  suffident 
representative,  thoogh  deceased  has  left  a  will  which 
has  been  proved  in  a  foreign  country,  SS7 
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Porfifff— Representatives  of  tenant  for  life  necessary 
parties  to  a  bill  for  foreclosure  by  mortgagee,  where 
tenant  for  life  and  in  tail  have  joined  m  mortgage, 
and  afterwards  in  a  sale  to  another  person,  274 

Coitts  uf  legatees  made  parties  alter  their  legacies 

are  paid,  274 

— ~  Suit  no  longer  imperfect,  where  cause  stands  over 
to  add  a  party,  and  plaintiffwaives  the  relief,  which 
makes  that  person  a  necessary  party,  277 

defendants,  who,  with  a  trustee,  have  obtained  an 

exchange  and  conveyance  of  part  of  a  charity  estate, 
held  to  be  properly  made  a  party  to  an  information 
for  general  account  of  charity  estates,  ^neral  admi- 
nistration of  the  charity,  and  for  setting  aside  the 
exchange  and  conveyance,  341 

Whether  all  who  have  ever  held  shares  in  Joint 

stock  company,  necessary  parties  to  bill  for  dissolu- 
tion and  contribution  to  losses  of  the  company,  364 

I  See  Baron  and  Feme.  Judgment.  Misjoinder. 
Multifariousness.     Performance.    Reference. 

Partnership — for  exhibition  of  ordinary  theatrical  re- 
presentations, at  theatre  within  twenty  miles  of  Lon- 
don, but  not  within  the  city  of  Westminster,  or  at  a 
place  where  the  king  resides,  illegal ;  and  agreement 
for,  not  enforced  in  equity,  161 

Question  of  the  conversion  of  land,  where  part- 
nership business  was  carried  on  into  personalty,  337 

Pauper — Heir-at-law  defending  suit  to  establish  will, 
informApauperit,  entitled  to  pauper  costs  only,  314 

Payment  cf  Money  into  Coter/— Motion  for,  after  decree, 
grounded  only  on  admissions  in  defendant's  answer, 
irregular,  275 

Pleading — Plea  or  demurrer  really  applicable  to  whole 
bill,  cannot  be  limited  so  as  to  be  made  a  defence  to 
part  only.  Defence  informal,  where  negative  plea  of 
no  outstanding  term  to  bill,  by  parties  claiming  estate, 
to  restrain  defendant  from  setting  up  outstanding 
terms,  and  demurrer  to  remainder  or  bill,  because 
plaintiff  has  not  shewn  himself  entitled  to  the  estate; 
but  plea  and  demurrer,  ore  tenut,  for  want  of  equity, 
on  the  ground,  that  the  plaintiff's  remedy  was  at 
law,  both  allowed,  153 

*^—  Bill  charging  that  the  defendant  had  in  his  pos- 
session letters  relating  to  the  panicular  fund,  and 
all  or  some  of  the  matters  aforesaid.  Plea  to  the 
discovery  of  the  letters  relating  to  the  particular 
fond,  accompanied  with  an  answer,  as  to  fetters  re- 
lating to  all  the  matters  in  the  said  bill  mentioned. 
The  answer  overrules  the  plea,  164 

I  plea  in  bar,  to  all  the  relief  and  discovery  of  a 
bill,  except  so  much  at  seeks  a  discovery  of  an  alleged 
promise,  which  constitutes  the  whole  equity,  that  no  - 
such  promise  has  been  made,  and  answer  again  de- 
nying the  promise,  informal,  as  plea  traverses  an 
allegation  no  longer  to  be  found  in  the  bill.  Denial 
of  statements  and  allegations,  having  a  tendency  to 
prove  a  fact,  necessary  where  defendant  pleads  the 
negative  of  the  fact,  330 
— - —  Plea  in  bar  of  allowance  of  demurrer  for  mul- 
tifariousness, by  another  defendant,  overruled,  341 

■  See  Demurrer.    Equity.    Parties.    Practice. 

Poriiont.    See  Settlement. 

Power — Ajvpointment  to  trustees  in  trust  for  separate 
use  of  child  for  life,  with  contingent  remainder  to 
her  in  tail,  a  good  execution  of  a  power  to  appoint 
real  estate  to  children,  for  such  estate,  and  in  such 
parts,  shares,  and  proportions,  and  with  such  limita- 
tions over,  and  charged  with  such  annual  or  gross 
sums,  as  donee  shall  appoint,  121 
— —  See  Judgment.  Settlement. 
Practice — Delendant  not  entiUed  to  give  notice  of 
motion  to  dismiu  bill  before  expiration  of  time  men- 
tioned in  peremptory  undertaking  to  pass  publica- 
tion, though  it  nas  become  impossible  for  plaintiff 
to  perform  tliat  undertaking.  Plaintiff  not  relieved 
from  peremptory  undertaking  to  apcedi  untesa  onria- 


sion  to  comply  with  terms  caused  by  inevitable  ae*> 
ddent,  23 
Practice — Defendant  entitled  to  move  to  dismisa  bill 
under  17th  order,  after  a  subpcena  to  ngoin,  33 

Motion  to  dismiss  bill  refused  with  coats,  where, 

on  former  motion  to  dismiss  for  want  of  prosecution, 
plaintiff  undertook  to  speed  under  the  16th  order; 
and  it  was  ordered  that  plaintiff  should  file  replica- 
tion, serve  subpoenas  to  rejoin,  and  obtain  and  serve 
order  for  commission  to  examine  witnesses  within 
three  weeks,  if  he  required  such  commission,  and 
give  rules  to  produce  witnesses,  and  pass  publicatioa 
in  Hilary  term ;  in  defeult,  the  bill  to  stand  dismissed; 
and  the  plaintiff  did  not  require  a  commission,  and 
failed  to  pass  publication  in  Hilary  term,  and  to  take 
the  subsequent  steps,  86 

16ih  and  17th  order  not  applicable  where  notice 

of  motion  to  dismiss,  replication  filed  next  day,  mo- 
tion not  brought  on,  nor  any  undertaking  to  speed 
given,  and  replication  not  foUowed  by  service  of  sub- 
pcena to  rejoin,  221 

— —  New  order  as  to  the  hearing  of  canaes  and  other 
matters  before  the  Lord  Chancellor,  the  Vice  Chan- 
cellor, and  the  Master  of  the  Rolls,  249 

Undertaking  to  set  down  cause  for  hearing  and 

serve  subpcena  to  hear  judgment  in  Baster  term, 
not  complied  with,  unless  subpcena  served  iii  time  to 
allow  of  the  return  of  the  subpoena  before  day  ap- 
pointed for  hearing  in  Baster  term,.  266 

Defendant  not  entitied  to  undertakiQff  to  speed, 

where  replication  filed  between  notice  to  dismiss  for 
want  of  prosecution,  and  the  day  of  making  the  mo- 
tion, but  to  the  costs  of  the  motion,  273 

as  to  setting  down  cause  as  short  cause,  and  ju- 
risdiction of  Chancellor  to  interfere  with  order  of 
bearing  causes  in  the  Rolls,  296 

17tn  order  only  applies  where  plaintiff  requires 

commission  to  examine  witnesses,  328 

Bill  taken  pro  confesso,  without  personal  service  of 

notice  of  application  for  process,  after  issuing  sub- 
poena to  appear  served  on  defendant  abroad,  329 

Plea  not  taken  off  the  file,  because  sworn  by  some 

only  of  the  parties  whose  plea  it  purports  to  be,  341 

-~—  Payment  of  money  out  of  court  to  be  settied  ac- 
cording to  the  law  of  Italy ;  and  as  to  purchasing 
government  annuities  to  satisfy  covenants  by  a  testa- 
tor to  secure  annuities,  871 

Prero^o^loe^Crown  entitled  to  moiety  of  estate  of  in- 
testate leaving  a  widow,  and  no  next-of-kin,  4 

IVesitflipftoii— of  death  of  next-of-kin  entitied  to  share 
in  residue,  who  had  left  Bngland  aeventeen  yean, 
and  never  since  returned  or  been  heard  of,  197 

Principal  and  Agent — Undue  bills  remitted  to  agent  to 

.  cover  his  acceptances,  not  to  be  treated  as  cash  where 
acceptances  not  paid ;  and  such  bills  do  not  pass  to 
hu  assignees,  211 

•^^—  See  Interpleader. 

Principal  and  Swety — Surety  compounding  debt,  only 
entitled  to  claim  from  principal  the  sum  actaally 
paid,  thongh  he  obtains  assignment  of  whole  debt  to 
a  trustee  for  his  benefit,  198 

See  Bond.    Parties. 

iVocsM— Hotel  where  defendant,  who  had  abaconded, 
had  Stopped  two  days,  before  he  sailed  from  EnglaDd, 
held  *'hi8  usual  place  of  abode,"  within  1  WiU.  4. 
c.  36.  s.  3,    181 

See  Bill.    Practice. 

Prodnetion — Rules  as  to  disclosure  of  communications 
between  a  party  and  his  professional  adviser,  and 
persons  not  stending  in  that  relation,  pending  or 
with  reference  to  tlie  litigation.  Execution  of  order 
to  produce  documents  stayed  on  terms,  pending  ap- 
peal to  House  of  Lords,  99 

—  Where  defendant  bound  on  motion  to  prodoce 
deeds,  the  contents  of  which  are  refeired  to  in  his 
answer,  258 
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ilat^raa<i— BUI  aUegliigtliat  dflfendwite  luid«Oiittriict« 

ed  a  tram-road  by  conseot  of  former  teoMit  of  plain- 
Ciffii,  obtained  t»y  inurepreaenution»  and  that  plaio- 
UA  bad  beea  prevented  by  defendauts*  aervanta  from 
restoring  the  land  to  ita  former  state*  and  praying 
that  defendants  might  be  restrained  from  uiiog  Che 
tram-road  and  from  committing  spoil  oo  the  land, 
and  that  they  might  restore  the  farm  to  its  original 
state — lieldyon  general  demurrer,  not  sustainable,  70 

RaUumif  Aet — ^Validity  of  agreement  to  withdraw  op' 
position  to  bill  in  parliament,  and  where  court  of 
equity  will  not  stay  action  upon,  47,  315 

■  See  Cootraot. 

Ree$h>er,    See  Clergy. 

Referiuee — Suggestion  «■  to  inquiry  before  the  Master 
immediately  after  bill  filed,  for  the  purpose  of  ascer- 
taining whether  irarsons  oonstltating  a  ctaas,  and  in- 
terested in  the  suit,  are  before  the  Court,  156 

ArAeorrn^f— Erroneous  decision  on  new  point,  no  ground 
for.  Decree  in  House  of  Lords  reheard  to  give  effect 
to,  or  do  something  consistent  with  it,  but  not  to  re- 
verse it,  96 

Stparate  Use,    See  Baron  and  Feme. 

Settlement — Marriage  settlement  drawn  up  by  solicitor 
according  to  terms  approved  of  bv  both  parties,  and 
afterwards  approved  of  by  the  fother  of  the  intended 
wife,  who  dies  suddenly  before  it  is  completed,  is  not 
binding  on  the  latter  or  bis  assets,  25 

— —  Bequest  for  separate  use  of  wife,  independent  of 
her  husband,  not  within  covenant  by  husbaad,to  join 
in  any  deed,  &c.  for  vesting  in  trustees  upon  the 
trusts  of  the  marriage  settlement,any  petaooal  estate, 
which  shall,  during  coverture,  *'  descend  or  devolve 
to  or  vest  in  the  wife,"  51 

«— —  Covenant  by  intended  husband,  that  if  intended 
wife  shall,  during  coverture,  become  entitled  to  any 
poperty,  he  will,  unless  otherwise  expressly  directed 
by  the  deed  or  will  under  which  she  shall  become 
entitled,  convey  the  same  on  the  trusts  of  the  settle- 
ment— held,  not  to  extend  to  property  left  to  wife's 
separate  use,  131 

—  Performance  of  covenant  by  intended  husband's 
father  to  make  settlement,  enforced,  though  intended 
wife's  father  had  failed  to  moke  settlemeat  according 
to  his  covenant,  135 

-— -  Bequest  to  wife  after  voluntary  settlement,  by 
husband  and  wife  assigning  to  trustees  all  their  pre- 
sent or  ftiture  acquired  property,  in  trust  for  wife  for 
life,  remainder  to  husband  for  life,  remainder  over, 
not  subject  to  trusts  of  settlement,  and  husband  not 
compelled  by  Court  to  perform  the  trusts,  199 

^-—  By  post-nuptial  settlement,  lands  are  limited  to 
the  use  of  husband  and  wife  successively  for  life,  with 
remainder  to  the  use  of  the  heir  female  of  the  settlor, 
by  his  thea  wife  *'  already  lawfully  begotten,and  then 
living,  or  which  might  be  begotton  thereafter  {"  and 
in  defoult  of  such  issue,  to  the  use  of  the  heir  male 
of  the  settlor,  by  his  then  wifo ;  and  in  default  of  such 
issue,  to  the  use  of  the  right  heirs  of  the  settlor  for 
ever.  At  the  date  of  the  settlement,  the  settlor  has 
several  daughters  and  no  sons,  but  at  bis  death  he 
leaves  both  sons  and  daughters :— Held,  that  the 
daughters  took  estates  for  lite  in  the  settled  property 
as  purchasers,  193 

•^— ->  By  marriage  settlement,  a  reversion  in  real  estate 
#as  conve>e(i  to  trustees,  in  trust,  at  the  request  of 
the  husband  and  wife,  or  of  the  survivor,  to  tell,  and 
the  jpfooeeds  were  settled  on  the  husband  and  wife 
for  life,  with  remainder  to  the  children,  and  in  default 
tlMreof  to  such  person  as  the  wife  should  appoint, 
and  incase  of  no  appointment,  to  the  use  oithe  keirt, 
exeeuiort  and  admnutraiort  qftke  p^e,  aeeording 
iQihie  nature  andpreperi^  rf the premieee.  The  wife 
died  without  issue,  and  vnthout  having  exeroised  the 
power ;  the  husband  took  out  administmtion  to  his 
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wife,  and  required  the  trusteei  to  sell  the  reversion : 
—-Held,  that  he  was  entitled  to  have  it  sold,  and  to 
have  tlw  proceeds  ea  administrator  of  his  wife,  ^3 

Setilememi — Direction  of  trustees  to  sell  property, 
where  not  under  controul  of  the  Court,  267 

■  ■  Coostroctioa  of  marriage  settlement  made  at  the 
Mauritius,  where  husband  acknowledged  receipt  of 
sum  of  money  belonging  to  wife,which  he  covenanted 
to  invest  for  her  lienefit,  as  to  her  right  to  receive 
such  sum  after  his  death  out  of  his  estate,  and  a 
distributive  share,  he  not  having  either  received  or 
invested  the  money,  and  his  domidle  being  in  Eng- 
land, 3S4 

>  Estate  limited  in  strict  .settlement  on  A.  for  life, 

remainder  in  bis  first  and  other  sons  in  tail ;  portions 
provided  for  his  younger  children,  raiseable  out  of  a 
term,  and  to  be  paid  to  such  as  should  attain  twentv- 
one  in  the  lifetime  of  A,  six  months  after  A's  death. 
Proviso,  that  in  case  any  of  the  younger  children 
should  die  under  twenty-one,  or  become  an  eldest 
or  only  son,  the  portion  provided  for  him  should  ac- 
crue to  the  survivors.  A.  had  two  sons,  B.  and  C, 
and  one  daughter,  D.  B.  attained  twenty-one  in 
the  life  of  hb  father,  snfFered  a  recovery,  re-settled 
the  estates,  and  died  in  his  fether's  life  without  issue. 
A.  afterwards  died,  leairing  C.  and  D :  and  C.  then 
became  entitled  to  the  esutes  under  the  second  set- 
tlement : — Held,  that  C.  was  entitled  to  no  portion 
under  the  first  settlement,  375 

-•-.—.  Bstato  limitod  to  use  of  husband  for  life,  re- 
mainder to  trustees  during  his  life,  to  preserve  con- 
tingent remainders ;  subject  thereto,  to  the  use,  that 
the  wife  should  receive  a  jointure  of  50/.  a  year  for 
life,  and  a  term  of  8000  years  limited  to  secure  it, 
and  subject  thereto  to  the  children  of  the  marriage, 
as  the  husband  and  wife  should  jointly  appoint  t  and 
in  defeult,  to  such  of  the  ehildren  as  the  survivor  of 
the  husband  and  wife  ehonid  appoint,  and  in 
defeult  thereof,  to  the  use  of  the  children  living 
at  the  death  of  the  survivor  of  the  husband  and 
wife,  and  in  defeult  thereof,  to  the  right  heirs 
of  the  husband  for  ever.  Tenant  for  life  becomes 
bankrupt,  and  afterwards  he  and  his  wife  execute 
the  joint  power  in  fevour  of  thefr  children ;  and 
after  his  death  his  widow  the  separate  power  in 
favour  of  her  children  :•— Held,  first,  that  the  joint 
appointment  of  the  husband  and  wife,  after  the  bank- 
ruptcy, was  invalid ;  and,  secondly,  that  as  the  chil- 
dren would  take  by  way  of  remainder,  and  not  by 
springing  use,  and  the  wife  survived  the  husband, 
tne  remainder  foiled  for  want  of  a  narticular  estate 
to  support  it  {  and,  thirdly,  that,  for  tne  same  reason, 
the  appointment  by  the  vridow  was  invalid,  and  the 
children,  thereftne,  took  no  interest  in  the  estate,  355 

— '—  Term  created  upon  trust,  in  case  intended  hus- 
band should  die,  leaving  issue  by  the  intended  wife 
an  eldest  or  only  son,  who  should  attain  twenty-one, 
or  die  before  that,  if  leaving  issue  and  one  or  more 
younger  child  or  children;  then,  after  the  several 
deaths  of  the  husband  and  wife,  and  the  commence- 
ment of  the  term,  but  not  sooner,  unless  with  the 
consent  of  the  husband,  to  raise  portions  for  the 
younger  children,  there  being  an  elder  or  only  son, 
<fr  the  heirs  of  the  body  of  such  son,  tiien  living, 
such  portions  to  be  paid  to  daughters  at  eighteen  or 
days  of  marrisge,  which  shouMI  first  happen  after 
the  sevetral  deaths  of  husband  and  wife,  otherwise 
within  three  months  after  the  death  of  the  survivor 
of  them.  Representatives  of  a  daughter  who  attained 
eighteen,  married  and  died  in  the  lifetime  of  her 
parents,  not  entitled  to  her  portion,  378 

Ship  and  Skipping — Agreement  by  A.  previously  te 
purchasing  and  becoming  the  registered  owner  of  a 
ship,  that  B,  who  is  to  procure  cargoes,  so  soon  as 
(he  earnings  of  the  ship  snull  have  discharged  a  debt 
due  ffom  bim»  and  shell  have  repaid  the  purefaase- 
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moaeY,  shall  have  the  surplus  earning,  and  that  the 
ship  shall  become  his  property,  is  not  bad  under  the 
Ship  ReffistrTAct,  as  it  is,  at  all  events,  valid  as  to 
the  freight.  Whether  contract  for  transfer  of  ship  is 
affected  by  that  act,  59 

Skip  and  Shipping — Second  mortgagee  of  ship  and 
freight,  whose  deed  recited  a  prior  mortgage  of  ship 
only,  and  was  indorsed  on  the  register,  held  to  have 
constructive  notice  of  prior  mortgage  of  ship  and 
freight,  although  it  was  indorsed  on  the  register  as 
a  mortgage  of  the  ship  only.  Bottomry  bond  not 
maintamable  against  owners,  if  executed  when  mas- 
ter had  other  resources  for  obtaining  necessary  sup- 
plies for  the  ship,  116 

Short  Caase— Practice  as  to  setting  down  cause  as,  in 
the  Rolls  and  Vice  Chancellor's  Courts.  SemhU-^ 
Lord  Chancellor  no  jurisdiction  to  interfere  with 
order  of  hearing  causes  in  the  Rolls,  296 

Application  to  hear  as,  premature  before  sub- 

pcena  to  near  judgment  returnable:  refused  without 
discussion  where  opposite  counsel  certifies  cause  is 
not  fit  to  be  taken  as,  S02 

No  order  to  set  d<)wn  as,  where  one  defendant 


objects,  or  that  he  should  shew  cause  why  it  should 
not  be  so  set  down,  326 

Solicitor — Liability  of,  to  costs  of  suit  of  a  party  made  a 
co-plaintiff' without  authority,  and  of  the  application 
to  strike  out  his  name,  19 

i— —  Where  restrained  from  acting  against  former 
client,  and  from  communicating  information  which 
came  to  his  knowledge  confidentially.  Restriction 
of  one  of  two  partners  eatends  to  both,  IIS 

—  Bill  of,  uzsble,  where  he  refuses  to  part  with 
papers  until  it  is  paid*  though  no  cause  pending, 
and  no  costs  incurred  in  respect  of  any  action  or 
suit,  291 

entitled  merely  to  costs  out  of  pocket,  where  he 

acts  professionally  in  matters  of  a  trust,  he  being  trus- 
tee, 372 

See  Costs. 

Solicitor  and  Client — What  communications  are  exempt 
from  disclosure  on  bill  of  discovery,  99 

Spee^  Performance— of  agreement  for  underlease, 
with  trustees  to  whom  property  was  bequeathed  to 
sell,  not  enforced,  8 

— <— - —  not  enforced  in  a  case  of  purchase  of  a  wrong 
lot  by  mistake,  133  ' 

A.  covenants  with  a  trustee  on  behalf  of  his 

wife,  to  pay,  on  or  before  a  fiied  day,  l,000^  to  W. 
L.  B,  his  wife's  solicitor,  fur  her  separate  use  ;  and 
also  to  secure  by  a  fixed  day,  either  by  a  charge  on 
real  estate,  or  by  the  investment  of  an  adequate  sum 
in  the  funds,  or  by  the  best  means  in  his  power,  the 
payment  of  an  annuity  for  the  benefit  of  the  wife. 
A.  omits  to  pay  part  of  the  first- mentioned  1,000^,- 
and  to  secure  the  annuity ;  his  wife  and  her  trustee 
file  a  bill,  praying  that  A.  may  be  directed  to  pay 
the  residue  of  the  1,000/.,  and  specifically  to  perform 
the  aj^reement ;  and  that  it  msy  be  declared  that  the 
wife  is  entitled  to  a  charse  on  all  A's  freehold  estates, 
the  bill  alleging  that  those  estates  form  the  only 
fund  on  whicn  A.  can  secure  the  annuity,  and  also 
that  he  has  agreed  to  create  certain  charges  on  these 
jestate8,in  fraud  of  the  above-mentioned  agreement, 
and  that  he  has  made  some  arrangements  with  his 
son,  who  is  interested  in  the  same  estates  in  re- 
mainder, by  which  the  son  claimed  some  interest  in 
the  estate  of  A.  Demurrer  by  the  son  for  want  of 
equity,  overruled ;  but  a  demurrer  on  the  ground 
that  W.  L.  B.  and  the  incumbrancers  alluded  to  in 
the  bill,  are  necessary  parties,  allowed,  191 
■  of  agreement  by  mortgagor  to  grant  lease 

where  equitable  mortgagee  purchases  equity  of  re- 
demption, 253 
Stamp— CaoMe  ordered  to  stand  over,  to  give  plaintiff 
»n  opportunity  of  affixing  stamp  to  a  deed,  156 


Staging  IVsciitfrfiwff — 'Sale  of  house  suspended  pend* 

ing  appeal,  185 
Stock—Conrt  no  authority  under  1  Will.  4.  c.  36. 1. 15. 

rule  15,  to  order  Master  to  transfer  stock  standing  ia 

the  name  of  part^  committed  for  contempt  in  not 

making  the  transfer,  194 
included  in  exception  of  "  ready  money  or  lecu- 

rities  for  money,"  197 

Where  held  to  pass  by  the  word  '*  money,"  S95 

Subpcena — ^to  hear  judgment,  when  to  be  served,  268 


Tenant  for  Life — Interest  of,  liable  to  accnnolsted 
chaives^  occasioned  by  unavoidable  delay  in  selling 
portion  of  estate  devised  subject  to  debts  and  legscics, 
69 

rAeo/re—Patent  or  licence  for  exhibition  of  ordinary 
theatrical  representations,  not  grantable  to  theatre 
within  twenty  miles  of  London  or  Westminster,  and 
not  within  the  liberty  of  the  city  of  Westminster,  or 
at  the  place  where  the  King  resides.  Agreement 
for  partnership  in  such  a  theatre  illegal,  and  not  eo- 
forced,  161 

Jim6er— Jurisdiction  of  the  Court  to  order  timber  to 
be  felled,  where  estate  limited  for  life,  with  claose  of 
forfeiture  on  tenant  for  life  cutting  timber.  Money 
arising  from  timber  so  cut,  settled  on  trusts  similar 
to  those  on  which  the  estate  stands  limited,  157 

Title  Deede—^TeMni  holding  demised  lands  with  hii 
own,  bound  to  produce  his  title  deeds,  if  he  lalfo 
the  boundaries  to  beoome  oonfosed,  liM 

Trade — Rule  as  to  granting  or  refusing  injunctions  to 
restrain  from  using  a  particular  mara  on  msno&c- 
tured  goods,  308 

TVim/— Executors  under  beouest  to  sell  leasehold  pro- 
perty cannot  enforce  bill  tor  specific  performsnce  of 
agreement  for  underiease,  8 

Where  trustees  no  power  to  remove  an  aadilor 

appointed  by  testator,  182 

Creation  of,  where  A.  directs  her  banken  to  alsce 

a  portion  of  a  sum  in  their  handa,  to  account  other- 
self  and  infant  plaintiffs,  and  the  hankers  csrry  the 
amount  to  her  account  as  trusteet  and  give  her  s 
note  payable  to  her  as  trustee,  which  she  retains  in 
posscsssion  until  her  death,  195 

Trustee   accepting   trust,  and  retiring^  whhoat 

adducing  any  reason,  not  entitled  to  costs  in  suit  to 
appoint  new  trustee,  196 

—^-  Where  created  by  power  to  sell  and  appoint  to 
children,  261 

Court  no  controul  over  diacretlon  of  trustees, 

where  settlement  declares  that  it  shall  be  lawful  for 
them,  at  the  request  and  by  the  direction  of  the 
tenant  for  life,  to  sell  the  property,  267 

Expenses  of  suit  to  appoint  new  trustees  to  be 

borne  bv  interest  of  tensnt  for  life,  who  has  ocgs- 
siohed  the  neoeasity  of  coming  to  the  Court,  275 

Legatees  to  refund  where  testator's  estate  subject 

to  claims  for  breach  of,  308 

Solicitor,  also  trustee,  entitled  to  costs  oat  of 

pocket  only,  372 

See  Charity.    Parties. 

Truitfor  Sale,    See  Settlement  • 

Use — Whether  grant  to  stranger  in  blood  can  operate 
as  covenant  to  stand  seised  to  use  of  sisters  of  grantor, 
863 

Usury— On  application  by  A.  for  a  loan  of  400/.,  on 
mortgage  of  leasehold  property,  B.  refused  to  sd- 
vance  the  money,  execf>t  on  having  an  annuity  of 
1 01.  lOf.  per  cent.  A.  afterwards,  in  consideratioa  of 
the  400/.,  granted  B.  two  annuities  of  21/.  e*^^  J^^ 
forty  years,  secured  on  the  same  property  t'-Hrid, 
that  tte  transaetk^A  was  ttsurioas,  and  the  aanotty 
totd,  223 
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y$tidot  «md  Purchaser — Specific  peiformAnce  of  oon- 
'    tract  not  enforced  against  vendee,  where  wrong  pur- 
chase made  by  mistake,  133 
■  Where    etjuitable     mortgagee    purchasing 

.  equity  of  redemption  bound  to  perform  an  agree- 
ment by  mortgagor  to  grant  a  lease,  253 

Question  as  to  the  rightof  purchaser  of  rever- 


sionary interest  in  a  legacy  invested  in  consols  to 
the  increased  value  of  consols,  when  it  becomes  pay- 
able, 259 

—  Vendee  not  entitled  to  specific  performance 
to  extent  of  interest  of  vendor,  with  a  compensation, 
where  vendor  contracts  for  sale  of  fee  as  absolute 
owner,  and  the  estate  is  limited  to  him  for  life,  with- 
out impeachment  of  waste,  with  remainder  to  his 
first  and  other  sons  in  tail,  and  an  ultimate  limita* 
tion  to  himself  in  fee.  Binding  contract  for  sale  of 
estate,  though  correspondence  constituting  contract 
refers  to  future  execution  of  more  formal  agreement, 
267 

Specific  performance  not  decreed  where  cir- 


cumstances of  suspicion  unexplained,  369 
See  Costs.    Devise.     Parties. 


Voluntary  Settlement,    See  Trust. 

Wakfer,    See  Parties. 

fFMte — Authority  of  the  Court  to  order  timber  to  be 
cut  down  on  estate  limited  for  life,  with  a  clause  of 
forfeiture  on  tenant  for  life  cutting  timber,  157 

Welch  Mortgage,    See  Mortgi^e. 

JFt'//— Subsequent  conveyance  to  testator  to  uses  to 

-   bar  dower  a  revocation  of  will  of  freeholds  contract- 


ed to  be  purchased,  and  to  be  conveyed  to  him,  hit 
heirs,  appointees,  or  assigns,  140 

Will — Issue  of  marriage  and  legatees,  where  entitled, 
in  preference  to  creditors,  to  benefits  given  them  by 
a  settlement  of  freehold  and  leasehold  estates,  de- 
vised to  testator's  son,  subject  to  payment  of  legates. 
Reul  estates  devised  not  chargea  with  debts  of  tes- 
tator, by  3  &  4  Will.  &  M.  c.  14,  and  47  Geo.  3. 
c.  74.  s.  2 ;  but  heir  or  devisee  personally  liable  to 
the  extent  of  the  value  of  the  estates,  147 

— —  Power  to  widow,  with  the  assistance  of  trustees, 
to  sell  estates,  testator  declaring  that  his  wife  should 
and  might  divide  and  appoint  the  money  arising 
therefrom  among  his  children,  as  she  should  think 
fitjind  proper,  or  as  she  should  direct  and  order  by 
any  will,  a  trust  for  children,  and  they  entitled 
equally  if  no  valid  appointment  executed.  Direction 
to  sell,  a  conversion  of  real  estate,  and  representatives 
of  deceased  children  take  the  money  as  personalty, 
261 

Annuity  given  by  codicil  attested  by  two  wit- 
nesses only,  held  to  be  charged  on  real  estate,  363 

Witness — OrcUr  for  a  commission,  of  course  on  the  part 
of  defendant,  when  plaintiff  has  not  served  order 
previously  obtained  by  him,  63 

Order  on  witness  who  had  refused  to  be  examined, 

unless  he  was  paid  two  guineas  for  loss  of  time  and 
expenses,  to  attend  examiner  at  his  own  expense  in 
four  days,  or  be  committed,  205 

■  Defendant  not  precluded  from  beine  examined  as 
a  witness  for  co-defendant,  b^  reason  of  mere  liability 
for  costs,  or  having  entered  into  evidence,  209 
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^nnai/y^Where  granted  by  husband  and  wife,  and 
charged  on  fund  settled  by  wife  to  her  separate  use 
before  marriage,  but  without  reference  thereto,  the 
settlement  being  recited  in  the  annuity  deed,  the  an- 
nuitant is  an  incumbrancer  on  the  fund  against  the 
husband's  assignment,  12 

Answer.    See  Practice. 

^sM^naieii/-^  Const  ruction  of  assignment  of  leasehold 
premises  to  trustee  to  apply  rents  and  profits  to  main- 
tenance of  an  infant,  «e.,  as  to  his  taking  a  vested 
interest,  41 

Attorney  and  Sdieiter — Direction  to  Master  to  exa- 
mine reasonableness  of  charges  in  bill  of  attorney, 
who  has  taken  a  mortgage  for  the  amount,  where  cor- 
rectness then  assented  to,  but  denied  on  coming  to 

•  the  Court  to  redeem,  38 

Bankrupt.    See  Annuity. 

Baron  and  Feme — Grsnt  of  annuity  by  husband  and 
wife,  charged  on  fund  settled  by  wife  dum  sola  to 
her  separate  use,  without  reference  to  her  marriage, 
the  settlement  being  recited  in  the  annuity  deed,  an 
adoption  and  affirmation  of  the  settlement  by  hus- 
band, 12 

Ckarge—Where  legacies  charged  on  real  estate,  if  per- 
sonal insufficient,  2 
ChUtlsea  fToieriMribs— Shares  in,  personal  property,  58 
Churchwardens  and  Overseers — ^Necessary  parties  in 
petition  for  Investment  of  purchase-money  of  lands, 

•  B6ld  by  febffiies  in  trust  for  the  benefit  of  the  poor 

•  of  the  pariah,  to  Qomniiiiioiiera  under  local  improve- 
ment act,  81 


Clerk  in  Court — Uen  of^  on  fbnd  in  court,  documents, 
and  deeds,  for  fees  and  disbursements,  although 
client  has  paid  the  solicitor,  36 

Mode  of  proceeding,  to  serve  notice  of  motion, 

to  dismiss  bill  for  want  of  prosecution  where  the 
plaintifi^s  clerk  in  court  is  dead,  80 

Contempt — Defendant  in,  living  within  rules  of  King's 
Bench,  comrt^itted  to  the  Fleet,  69  ' 

C(OpyAoM~ Validity  of  custom  that  next  life  in  rever- 
sion of  estate,  holden  of  a  manor  for  lives,  shall  be 
entitled  to  enjoy  the  estate.  Dissolution  of  injunc- 
tion, to  restrain  action  on  such  alleged  custom,  79 

Costs,    See  Attorney  and  Solicitor.    Exceptions. 

JDea/A'Doctrine  of  presumption  as  to  death  of  de* 
fendant  so  as  to  lead  the  Court  to  dissolve  the  com- 
mon injunction,  75 

Demurrer — General  demurrer  to  amended  bill  making 
a  new  case  after  answer  to  original  bill,  41 

Devise — Construction  of,  as  to  a  mistake  in  the  name  or 
description  of  the  devisee ;  and  admissibility  of  parol 
evidence  of  the  solicitor,  by  whom  the  will  was  pre- 
pared, to  explain  the  ambiguity,  1 

-~—  of  all  testator's  real  estate  not  before  disposed  of 
by  his  will  to  A.  B,  his  heirs,  executors,  administra- 
tors, and  assigns,  according  to  the  tenure  and  na- 
ture thereof,  to  their  own  use  and  benefit,  passes  a 
trust  estate,  73 

Discovery — How  far  underwriters  entitled  to  disco- 
very, as  to  general  solvency  of  assured,  and  their 
ability  to  make  the  purchase  of  goods  insured, 
and  to  the  inspection  or  books  and  correspondence, 
.75 

Distringas.    See  Process. 
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BvUUnce^-ot  lolicitor  who  had  prtpurtd  a  will  to 
explain  a  mUtake  as  to  the  name  <n  the  devt«ee,  1 

See  Pari:ih. 

Iitcepilon$ — Coars  of,  after  notice  of  application  to  take 
answer  off  the  file  for  the  purpose  of  inserting  a  skin 
omitted  by  mistake,  not  allowedf  48 

See  Interrogatories. 

Executor— Kight  of  residuary  legatees  to  file  sapple- 
roental  bill  Against  executors  for  account  of  building 
transactions  between  testator  and  one  executor, after 
decree  for  common  account,  without  charging  collu<^ 
sion  with  co-executor,  9 

■  Liability  of,  to  make  good  deficiency  to  re- 

siduary legatee,  where  he  has  joined  in  receipt  to 
co-executor  for  purchase-money,  wbicb  was  neter 
paid.  52 

Exhibitt — allowed  to  be  prored  vwd  voce,  at  re-hear- 
ing, where  not  proved,  but  ready  for  production  at 
the  hearing,  85 

Injunction — ^Cooimon  injunction  not  dissolved  ^^inst 
a  defendant,  if  facts  atated  as  leading  to  inference  of 
his  death,  qualified  by  facts  in  opposition,  so  as  to 
make  it  doubtful,  whether  a  jury  would  conclude 
that  he  is  dead,  75 

— —  to  restrain  action  upon  alleged  custom,  that 
next  life  in  reversion,  after  death  of  tenant  for  life  of 
estate  holden  for  lives  of  a  manor  should  enjoy  the 
estate,  dissolved ;  but  granted  to  stay  execution  till 
question  in  equity  was  settled,  79 

Instiraace,    See  Discovery. 

Interest — Where  interest  upon  interest  allowable  be- 
tween mortgagor  and  mortgagee,  and  deed  for  sale  of 
property  in  default  of  payment  enforced  in  equity,  17 

Interrogatories — Competency  of  defendant  to  exhibit, 
to  ascertain  in  what  manner  a  company  in  possession 
of  iron-works  have  managed  the  concern,  without 
any  specific  statement  of  facts,  where,  in  a  suit  by 
company,  to  set  aside  contract, a  reference  is  directed 
to  inquire  as  to  the  net  profits  made  by  the  com* 
pany,  30 

Judgment — Assignment  of  judgment  against  principal, 
not  compelled,  on  application  of  representative  of 
surety,  who  has  alto  been  sued  to  Judgment,  and 
paid  debt  and  costs,  82 

Lease — Devisee  of  purchaser  of  lease  of  tithes,  origi- 
nally  devised  on  condition  of  discharging  a  fiirm 
from  tithes,  where  not  entitled  to  soatain  bill  for 
tithesi  or  to  require  owner  of  farm  to  contribute  to 
renewal  fines,  49 

Xfn^ecj^^Deviae  and  bequest  in  execution  of  power  to 
tru4iee  to  permit  tesutrix's  husband  to  take  rents 
and  profiu,  subject,  nevertheless,  as  thereinafter 
mentioned,  then  to  children  of  marriage,  and,  in  de- 
fsult  of  issue,  all  her  said  estate  and  eff^s  as  afurO'* 
said  lo  the  husband,  to  hold  to  hiw,  his  heirs,  exe- 
cutors, and  assigns  for  ever,  subject  nerertbeless 
and  chargeable  with  the  payment  of  certain  lega<* 
cies,  and  then  a  gift  and  bequest  of  other  legacieato 
be  paid  to  the  latter  legatees  twelve  months  after 
testatrix's  death,— charges  laUer  legacies  upon  real 
estate,  if  personal  insufficient,  2i 

• Bequest  of  annuity  charged  upon  leaeehold  pro- 
perty in  \V.  Street,  and  all  and  every  bei^residuary 
personal  estate  and  efifecta  whatsoever,  save  and  ex- 
cept her  leasehold  premises  at  R,  a  dcmonstntive 
legacy,  85 

Legatee.    See  Supplemental  Bill. 

Ide»»    See  Clerk  in  Court 

Limk(Uim-^Tim9  of,  in  eases  of  mistake,  begins  to  mn 
trom  discovery  of  the  mistake,  84 

yistake—Time  of  limitation  in  cases  of,  from  dis- 
covery, 84 


Mmrtgag9^lMiSiSttf  of  mortgagee  fat  pomiiisa  fin- 
gross  a^igence  in  cnltfvation,  and  non-fcpib  of 
premises,  38 
■■  See  Interest, 

Multiplieittf  of  Suits — Stay  of  proceedings  te  ssecr- 
tain  if  phiintiff  could  avail  himself  of  decree  io  the 
Court  of  Chancery,  74 

Parish — Non-assessment  to  poor-rate  of  parish,  in 
which  town  on  the  seaside  is  situated,  slender  evi- 
dence  that  land  between  that  town  and  sca-sbore  tt 
not  in  the  parish,  26 

Parties — Assignees  of  bankrupt  not  necessary  psrtiei 
to  suit  by  annuitant,  for  account  and  payment  oat 
of  fund  settled  by  wife  of  bankrupt,  to  her  scpsnte 
use,  previous  to  and  without  reference  to  marriage, 
where  the  annuity  has  been  granted  byibebankrapt 
and  his  wife,  charged  on  the  fond,  the  settlesMOt 
being  recited  in  the  deed,  12 

Not  necessary  to  make  dredgers  for  oysters,  hav- 
ing no  interest  in  boats,  but  sharing  in  profits,  par* 
ties  to  bill  for  customary  tithca,  alleging  castomsry 
payments  by  owners  and  occupiers  of  boats  em- 
ployed in  the  fishery,  and  nsoored  in  the  parish,  26 

Necessity  of  making  personal  representadves  of 

an  infant,  who  takes  an  immediate  vested  inteiest  ia 
leasehold  premises,  assigned  to  trustee  to  apply  the 
rents  towards  bis  maintenaaee,  in  a  suit  coneemiog 
the  lesse  and  premises,  when  be  dies  under  tweoty- 
one  unmarried,  41 

—  See  Churchwardens  and  Overseers. 
ParleersJUp— Oyster-dredgers  receiving  from  owaen 

of  boats  a  stipulated  share  in  profits,  not  co-sdven- 
turers,  26 

See  Patent. 

Patent — Joint  owners  of,  answerable  in  so/ido  for  lones 
occasioned  by  frauds  of  their  co-adventurers,  85 

Pleading — General  answer,  including  answer  to  sU  tbe 
particular  charges,  sufficient,  80 

Pracft'es— Leave  to  take  answer  off  the  file,  and  re- 
swear it,  where  one  skin  accidentalljr  omitted,  48 

Sei  vice  of  notice  of  motion  to  dismiss  a  bill  for 

want  of  praseontion  where  plaintiff's  clerk  to  court 
is  dead,  80 

See  Exhibits. 

iVtnr^poi  and  itf/^cal— Implied  authority  of  agent,  to 
whom  principal  is  indebted,  to  receive  parcbsse- 
money  to  the  extent  of  his  debt,  in  any  way  he  aisy 
tliink  fir,  54 

Principal  and  Rarefy— Assignment  of  judgment  sb« 
tained  against  principal,  not  compelled  on  the  appU* 
cation  of  administratrix  of  surety,  who  has  also  been 
sued  to  judgment,  snd  paid  the  debt  and  costs,  82 

iVweMr->-in  custody,  for  contempt,  not  enttded  to 
rules  of  Kiog^s  Bench,  69 

JVMrtisjra^Gcneral  writ  of,  operates  as  netioa,  and  aot 
as  injimction.  Irregular  to  nsove  to  let  it  sside, 
thouffh  issued  by  officer  wheiw  be  is  not  entitled  to 
privilege,  89 

Proems*— Absence  of  Chief  Baron  from  town,  not  s 
sufficient  cause  for  filing  bill  and  obtaining  injunc- 
tion In  tbe  Court  of  Chancery,  after  issuing  dtstnogas 
in  the  Court  of  Rxcbeqoerto  restrain  sale  of  stock,  SO 

Production  of  Papers — Re-del!very  of  papers  and  do- 
cuments to  defendant  upon  motion  berore  beariag, 
81 

Receiver — not  appointed  before  answer,  unless  sU  psr- 
ties  interested  join  in  applioUlon,  or  strong  giwiadt 
of  objection,  73 

M§-delmer^  ^  Doemmgnta^tp  defendant  apon  notion 
befiire  bearing,  81 

iSale^^uctioneer  in  tbe  eenntf  y  appointsd  lo  ooadsct 
sale  under  decfaa,  to  avoid  expeasa  of  sendiv  th9 
Master's  derk  there,  80 
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Sm  ikmrk.   flceFukli. 

Samtkmmpiom  IMIway  ilel-- PnrclMie-inoocy  of  Itnd 
under  adroinbtradon  of  Court  of  Chancwv,  paidlirto 
Coort  of  Ezeliequtr,  connoC  be  Mid  to  Aeeoantant 
Oenera)  of  Cooit  of  Chanoe(7,  72 

Simymf  Proceedingt'^  Suit  for  account  of  teitator's, 
estate,  and  for  payment  ofhu  debta  and  legadea,  by 
legatee'a  representative,  ttayed  until  it  ahonld  be  as« 
certalned  whether  plaintiff  could  avail  himself  of  a 
decree  in  a  similar  auh  in  the  Court  of  Chancery 
74 

Stock*    See  Process. 

amfpUmtntal  Bttt— Right  of  resfdoary  legatees  to  file, 
against  execators  for  account  of  building  transacdons 
between  teaitator  and  one  executor,  without  charging 
ccrflnsion  with  co-execotor,  after  decree  for  common 
aecouBt  on  bill,  praying  for  account,  and  that  a  sum 
due  ihim  executor  for  money  lent,  might  be  chai)ged 
against  him,  9 

ffVf Aef-'Owner  of  fi^m,  where  exempt  from,  by  reason 


of  derlM  of  lease  of  tithes,  on  condition  that  the  Ihrm 
shonid  be  discharged,  where  plaintiff,  taking  under 
de?ise  from  subsequent  purchaser,  renews  the  lease, 
49 

THh9$.    See  Parish.    Parties.    Partnership. 

Tnat — Construction  of  assignment  as  to  reeuldng 
trust,  41 

Where  trust  property,  passes  under  a  devise,  73 

CTeirr^Deed  for  securing  repayment  of  arrean  due 
on  mortgage,  calculated  on  the  footing  of  rests  made 
from  time  to  time,  on  which  interest  has  been 
allowed,  where  not  usurious,  17 

Vendor  and  Purchtuer — Authority  of  agent,  as  to  the 
mode  of  payment  of  porchase-money,  M 

ITi/l— Chelsea  Waterworks  shares  personal  property, 
and  pass  by  will  not  executed  according  to  tlie  Sta* 
tute  of  Frauds,  58 


BANKRUPTCY. 


AttmmU  .Bankrupt's  rigbt  to  copy  of  all  assignees' 
accounts  without  previous  applicadon  to  the  com- 
missioner, 62 

Advertuement — ^in  provindal  papers  not  allowed  in 
eotts.  68 

^/l0ivaiie»— What  sums  bankrupt  may  set  off  on  re- 
ference to  commissioners  to  see  how  much  is  due  to 
the  estate,  where  his  petition  for  his  allowance  is 
resisted,  on  the  ground  that  he  has  money  in  his 
heads,  which  he  naa  received  in  the  management 
of  his  business  for  the  benefit  of  his  creditors,  6 

Anmaimg  Fiat.    See  Fiat 

Apoikecary — where  a  trader,  49 

Apprentice — Articled  clerk  within  6  Geo.  4.  c.  16. 
s.  49,  34 

Awdgnee — ^Rlght  of  assignees  to  obtain  reference  lo 
commissioner  to  report  on  propriety  of  a  compromise 
with  a  debtor,  85 

■  Necessity  of  affidavit  at  hie  own  cost,  where  he 
cannot  attend  audit;  and  whether  audit  valid,  68 

■  Official  assignee  not  ordered  to  pay  solicitor  s 
bill,  where  bankruptcy  disputed.  Same  protection 
afforded  to,  as  to  receiver  in  Chancery,  81 

»  ■  Liability  of,  to  coots  of  resistini^  claim,  if  he  dis> 
tributes  property  after  notice  of  claim,  83 

Att9»taiion  of  Sm&twrea,    See  Supersedeas. 

AHomoy — Articled  clerk,  an  **  apprentice**  within 
6  Geo.  4.  c.  16.  s  49.  S4 

Auctioneer— SembUt  a  trader,  79 

■  See  Limitations,  Statute  of. 

Audit — Assignee  not  able  to  attend,  must  make  affi- 
davit at  his  own  cost.  Whether  sueh  affidavit  will 
give  validity  to  the  fiat,  63 

Bonder's  Ckeqmee — Cheques  given  to  banker'a  agent 
more  than  fifteen  miles  from  the  bank,  for  monev 
previoud^  advanced,  not  within  55  OeOb  S.  e.  184. 
e.  IS.  Knowledge  that  cheque  was  issued  bevmid 
the  dirtanee,  necessary  to  render  banker  liable  to 
penaltlee,  17 

BUl'hroker — within  bankrupt  laws.  Attorney's  clerk, 
occasionally  discounting,  but  with  no  office  in 
London  for  the  pnrpoee  of  his  busfness,  not  a  blH- 
broker,  98 

BtH  of  AaeJhmtfo— Preeentraent  and  notice  of  dh- 
hoiioor,  Bot  Apeaeed  with  by  statenent  of  aeoep- 


tor,  in  the  presence  of  the  drawer  and  holderi^of  his 
inability  to  meet  them,  and  ofl^r  of  a  composition, 
if  the  offor  is  not  accepted  by  the  holder,  17^ 

Bill  ofBxehaMge — Securities  held  by  bankrupt  to  meet 
acceptances  of  another  firm,  available  for  bill- holders 
in  discharge  of  bills.  Reduction  of  proof  where  bill- 
bolder  has  proved  against  dravrer  and  acceptor,  76 

-<—  Representatives  of  deceased  creditor,  who  have 
been  paid  a  bill  he  held  as  a  security,  cannot  be 
compelled  to  refund  dividends  he  has  received. 
Whether  creditor  himself  would  be  liable  to  do 
so,  ov  prouf  would  be  reduced  by  amount  of  debt 
paid,  90 

Cemeatt — might  be  usefully  revived,  67 

Certificate— RxAe  as  to  filing  affidavits  at  the  time  of 
presenting  petition  to  sta^,  not  relaxed.  Assignees 
must  be  served  where  petitioner  also  seeks  to  prove, 
27 

—  Second  certificate  not  obtainable  by  bankrupt 
who  has  given  money  to  creditor  to  sign  first,  until 
first  b  cancelled  by  order  of  the  Court.  Conimis- 
■ioner  no  power  to  sign  second  till  first  b  eancelied 
or  s^nt  back  to  him  to  review,  23 

—  sent  back  to  commissioners  to  review  if  case  of 
oontradictorv  evidence  on  petition  to  stay  for  con- 
cealment, where  commissioners  permit  bankrupt  to 
pass  last  examination  on  condition  of  his  furnishing 
a  nHM*e  satisfactory  account,  and  afterwards  sign 
without  asoertaining  that  he  has  furnished  it  Affi- 
davit of  mere  information  and  belief  not  sufficient  on 
petition  to  stay  certificate,  64 

Cfal«»— Assignees  not  justified  in  distributing  property 
after  notice  of,  though  claimant  takes  no  step  fur 
several  years.  Court  jurisdictiott  to  order  creaitors 
to  restore,  if  claimant  succeeds,  and  surviving  as- 
signee liidile  to  costa  of  resisting  claim  out  of  his 
own  pocket,  if  fund  recovered  exhausts  the  estate, 
83 

C&mmittiowero — ^Right  of  country  commfsslonen  lo 
hold  two  meetings  on  the  same  day.  Must  be 
brought  before  the  Court  if  they  have  done  so  im* 
properly,  68 

•^—  diurisdiction  of  Court  of  Review  to  direct  t 
London  eommisdoner  to  make  inquiries  into  the 
circumstances  of  a  mortgage,  as  bdng  part  of  his 
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duty  to  take  luch  rtferencM.  No  difference  be- 
tween duties  of  present  and  former,  or  London  and 
country  commissioners,  84 

Commissioner*.     See  Supersedeas. 

Compromise — Reference  to  commiasioner  to  report  on, 
on  application  by  the  assignees,  25 

-^—  Where  inquiry  before  registrar  directed,  for  the 
protection  of  assignee,  92 

Contempt — Defendant  not  allowed  to  dispute  order  on 
application  for  peremptory  order,  after  usual  four- 
day  order :  roust  present  separate  petition  to  vary  or 
discharge  the  order.  Process  sought  against  member 
of  parliament,  **  that  a  distress  may  issue,"  92 

Conveyance — Bankrupt  ordered  to  join  in,  as  of 
course,  under  section  78,  unless  disputing  the  vali- 
dity of  the  fiat,  99 

Costs— of  official  assignee  not  allowed,  where  he  ap- 
pears lo  a  petition  that  does  not  affect  him  perso- 
nally, 1 

Proper  form  of  petition  by  assignees  for  costs  of 

unsuccessful  prosecution  of  bankrupt,  57 

of  petition  to  supersede  and  of  second  docket 

papers,  where  delay  m  opening  first  fiat,  63 

— —  Where  commissioners  who  have  taxed  bills  con- 
sidered as  officers  of  the  court  ordering  them  to 
tax,  within  order  of  Court  of  Review  for  taxation, 
excepting  bill  taxed  by  officers  of  court  where  busi- 
ness done.  Allowance  of  law  charges  incurred  by 
petitioning  creditor  for  securing  bankrupt's  pro- 
perty, of  four  retainers,  and  four  briefs  for  counsel; 
of  counsel's  fees  for  settling  special  petitions;  of 
6s.  Sd.  only  for  several  affidavits  filed  at  the  same 
time ;  and  of  costs  of  more  than  one  meeting  of 
country  commissioners  on  the  same  da^.  Disallow- 
ance of  advertisements  in  the  provmcial  papers. 
Erroneous  overcharges  not  allowed  to  be  withdrawn 
afler  petition  for  taxation,  so  as  to  be  excluded  from 
the  calculation  of  one-sixth.  Items  disallowed  by 
commissioner,  and  again  taxed  off,  included  therein, 
68 

Taxation  of  petitioning  creditor's  bill  paid  up- 
wards of  three  years,  not  ordered,  unless  objection- 
able items  pointed  out.  Then  may^  be  made  under 
general  junsdiction.  On  such  petition,  assignees 
need  not  be  served,  88 

— —  Practice  to  refer  to  officer  for  re-taxation,  where 
registrar  dissatified  with  taxation,  89 

Cowitetr-^ConU  of  retainers,  brieA,  and  aettUng  spe- 
cial petitions,  68 

Debt — not  forfeited,  where  moncT  received  by  agent 
in  ignorance  that  his  principal  has  struck  a  docket, 
66 

Dividend— Vnder  what  circumstances,  and  upon  what 
terms,  the  Court  will  stay  a  dividend  that  a  creditor 
may  come  in  and  prove  : — not  allowed  to  be  altered 
without  a  public  meeting,  51 

Election.    See  Lease.    Petition. 

Equitable  Mortgage — Shares  in  a  gas  light  company 
neld  to  pass  to  assignees  where  certificates  deposited 
as  a  collateral  security  for  a  debt  without  notice  to 
the  company :  qtueret  if  company's  deed  had  re- 
quired production  of  certificates  previous  to  a  trans- 
fer, 52 

Equitable  agreement  near  the  bankruptcy,  not 

enforced  against  the  general  creditors,  although  in 
favour  of  security  for  solicitor's  costs,  74 

Petition  to  be  declared  equitable  mcMtgagee  of 

property  in  Scotland,  dismissed  with  costs,  95 

£caiMtfia/soi«s~Case  heard  on  affidavits  before  party 
put  to  expense  ofvivd  voce  examination,  48 

Executor— Proo£  of,  against  bankrupt  co-executor's 
estate  without  an  order,  74 

Felfmif — Debt  incurred  through,  not  proveable  vrith- 
.  out  previoua  prosecution,  41 


Fiat — sent  to  another  list  of  coimtry  oommiiAnReri, 
'  where  some  of  the  confmissloners  are  credilDis:two 

country  lists  cannot  be  united,  9 
— ~-  First  petitioner  made  to  pay  costs  of  petidonto 

8uper8ede,and  of  second  docketpapers,  wiiere  second 

fiat  bespoke  in  consequence  of  delay  in  opening  first 

fiat  until  the  last  day,  63 

-  Semble,  bankrupt  may  petition  to  annul,  belbre 
adjudication ;  such  petition  must  stand  over  to  serve 
asfiignees  chosen  between  time  of  preseuting  and 
hearing,  67 

Annulling  of,  where  petitioning  creditor  dies,' and 

bankrupt  is  his  next  heir  and  personal  represcntadve, 

Second  not  allowed  to  be  sued  out,  to  meet,  by 

anticipation,  the  case  of  the  first  being  annulled,  89 

Where  bankrupt  allowed  to  use  name  of  petition- 
ing creditor  in  suing  out  a  renewed  London  list, 
91 

Officer  ordered  to  receive  docket  papers,  lesving 

other  side  to  petition  if  thev  wish  to  proceed  witn 
the  fiat,  where  extension  of  time  for  opening  fist, 
granted,  "  but  not  to  prejudice  the  right  of  other 
creditors  applying  for  a  fiat,"  92 

Gamtn^— General  allegation  in  bankrupt's  aflldsvit, 
that  consideration  of  warrant  of  attorney  was  a 
gaming  debt,  not  sufficient  for  expunging  proof,  i 

Jurisdiction — of  the  Court  of  Review  to  direct  a  Ion- 
don  commissioner  to  inquire  into  die  circunstanoei 
of  a  mortgase,  84 

See  Bill  of  Exchange. 

Lease — As  to  making  order  binding,  petitioner  not  to 
proceed  in  any  other  court,  where  assignees  ordered 
to  take  or  abandon  a  lease,  73 

LimitatioHs,  Statute  of— not  allowed  to  be  set  up  on 
contract  between  assignees  and  an  auctioneer  em- 
ployed to  put  up  bankrupt's  property  for  sale,  if  fond 
in  court,  and  demand  probably  due,  1 

no  bar  to  proof  by  cestui  que  trust  for  tmit 

money  in  the  hands  of  bankrupt  aolicitor  of  trustee, 
49 

Marriage  Settlement— Trmtee  allowed  to  sell  bank- 
rupt's contingent  life  interest  in.  several  suds  to 
make  up  deficiency,  where  he  has  coteoanlcd  to 
settle  a  certain  sum  and  hie  vrife'a  property  on  her 
for  life,  a  life  interest  to  the  sanrivor,  remainder  to 
the  children  of  the  marriage,  and  he  makes  deftnit, 
57 

Meetings.    See  Commissioners. 

Member  of  PwrUament — Proceai  against,  fi!»r  coBtcnpt, 
92 

Mortgage — ^Proceeds  of  each  estate  applicable  to  its 
particular  debt,  where  several  estates  nsortgi^ed  fiv 
different  debts  to  a  mortgagee,  who  appUeifora  side 
before  proving  his  debt,  65 

Multifariousness*    See  Petition. 

Notice  of  Claim,    See  Claim. 

Official  Assignee — where  served  with  petition,  need 
not  appear,  unless  personally  affected ;  not  entitled 
to  costs  if  he  does,  1 

See  Assignee. 

Order  cMd  Disposition — Shares  in  a  gas  t%ht  conpany 
within,  where  certificates  deposited  by  bankrupt  as 
a  collateral  security  for  a  debt  without  notlee  lo  the 
company,  52 

Petition — to   surcharge  assignees'  aooounts  alleging 

improper  payments  to  accountant  not  to  be  x'^ 

.  on  him.    Charging  assignees  with  coHofleB,  and 

.  praying  their  removal,  snd  alao  raferwicf  <•  C 
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■oUdtor'i  bills,  multifarioua :  discretionary  with  Court 
to  dismiss  entirely,  or  put  petitioner  to  election, 
which  part  shall  be  heard,  89 
Petition  to  annul  Fiat,    8ee  Fiat. 

■  to  prove.    Sec  Proof. 

Practice — as  to  reference  to  commissioner  to  report  on 
a  compromise,  25 

-i—  See  Certificate.    Conveyance. 

Principal  and  Agent-^Ktceipt  of  money  bv  acent,  in 
ignorance  that  his  principal  has  sfruck  a  docaet,  not 
a  forfeiture  of  debt  within  s.  8  of  6  Geo.  4.  c.  16,  66 

Promitiory  Note — Where  joint  makers  not  partners, 
rule,  that  proof  cannot  be  made  if  there  be  a  solvent 
partner,  not  applicable,  13 

Pro^— General  allegation  of  gaming  consideration 
not  sufficient  for  expunging  proof  on  a  warrant  of 
attorney,  2 

Sembicf  security  after  first  bankruptcy  for  new 

advance  and  balance  of  usurious  debt  incurred  before 
that  bankruptcy,  cannot  be  proved,  either  for  the 
whole  or  in  part.  Whether  certificate  under  first 
bankruptcy  did  not  extinguish  Uie  usury,  and  make 
the  security  merely  voluntary  with  regard  to  the 
l>alance,  3 

—  Restraint  of,  on  contract  by  bankrupt,  for  pur- 
chase of  a  biuiness  of  a  trifling  value  for  a  large  con- 
sideration, 9 

— —  Debt  incurred  through  felonious  act  by  bankrupt, 
not  allowed  to  be  proved  unless  previous  prosecu- 
tion, though  Jttf^roent  and  execution  on  bond  given 
to  secure  debt,  41 

Staying  dividend,  in  order  that  creditor  may  come 

in  and  prove,  51 

of  executor  against  co-executor's  estate,  without 

an  order,  74 

Petition  to  prove  must  state  claim  has  been  before 

the  commissioner,  who  has  disallowed  the  proof 
without  reserving  the  dividend,  95 

—  See  Marriage  Settlement 

Reduction  ^f.    See  Bill  of  Exchange. 

Beduetion  of  Prwd.    See  Bill  of  Exchan^. 
Rrferenee  to  Registrar — In  what  cases  directed,  91 

■  to  inquire  as  to  sale  or  compromise  of  debts,  92 
Regiitrar — Inquiry  by,  in  such  cases  as  would  have 

been  referred  to  Master  from  a  court  of  equity,  91 
»—  Inquiry  before,  where  assignee  recently  appointed 
to  old  commission,  and  compromise  to  be  effected 
with  respect  to  outstanding  debts,  92 
Renewed  Commistion — Leave  to  bankrupt  to  use  name 
of  petitioning  creditor  to  sue  out  renewed  London 
fiat,  where  neglect  on  the  part  of  the  assignees,  and 
some  of  the  country  commissioners  dead,  91 
Reputed  Oumership — Notice  to  prevent,  given    pre- 
viously to  act  of  bankruptcy,  though  on  the  same 
day,  sufficient,  65 

iSeo/2aiMf— Petition  to  be  declsred  equitable  mortgagee 
of  property  in,  upon  deposit  of  title  deeds  in  this 
country,  dumissed  with  costs,  95 

Set'of—SumM  due  for  personal  services,  or  goods  sup- 
plied after  certificate  by  bankrupt  who  has  managed 
his  business,  not  allowed  to  be  set  off  on  a  reference 
to  inquire  what  is  due  by  him  to  the  estate,  6 

SoUcilor — Liability  to  costs,  if,  in  the  absence  of  his 
client,  he  consents  to  a  supersedeas,  and  the  petition 
ibr  the  supersedeas  Is  afterwards  dismissed,  9 

— —  Equitable  agreement  In  favour  of,  where  not  en- 
forced against  general  creditors,  74 

No  order  upon  official  assignee  to  pay  bill  of, 

where  bankruptcy  disputed,  but  upon  cremtor's  as- 


signees, who  may  be  reimbursed  out  of  the  estate. 
Payment  out  of  the  fund,  matter  of  arrangement. 
Solicitor  no  right  to  order  for,  81 

Stamp — Construction  of  55  Geo.  8.  c.  184.  s.  13,  as  to 
the  word  **  issued,"  and  fte  necessity  of  knowledge 
by  a  banker  paying  an  unstamped  cheque,  Issued 
beyond  the  prescribed  distsnce,  17 

Supersedeas — Affidavit  bv  petitioning  creditor  for,  must 
state  that  fiat  was  sued  out  with  intention  of  prose- 
cuting it,  and  that  the  application  is  not  made  in 
contemplation  of  a  compromise,  9 

Flat  against  practising  barrister  of  Lincoln's  Inn, 

who  had  purchased  shares  in  a  joint-stock  bank,  de- 
scribing him  as  a  banker,  superseded  for  misdescrip- 
tion and  insufficient  evidence  of  trading,  29 

Commission  not  superseded,  l>ecause  some  of  the 

commissioners  are  creditors,  48 

—— ^  Attestation  to  signature  of  two  creditors  residing 
in  Ireland  to  supersedeas  by  consent,  uken  before 
a  Master  Extraordinary  in  Chancerv,  received. 
Whether  124th  or  46th  section  applicable,  quare,  56 

— —  not  granted  merely  because  bankrupt  has  ob« 
tained  verdicts  against  his  assignee,  if  he  has  lain  by 
a  long  time  without  disputing  the  commission,  74 

See  Solicitor. 

Surgeon— Vfhere  a  trader,  49 

Surrender — Five  months  allowed  after  the  42nd  day. 
75 

Taxation,    See  Costs. 

Ttaie— Fraction  of  a  day  regarded  in  notices  to  prevent 
reputed  ownership,  65 

See  Claim.    Fiat. 

Trading — Purchase  of  shares  in  a  joint  stock  bank, 
for  the  purpose  of  suing  out  a  fiat,  not  a  trading— 
Quare,  if  a  trading  to  purchase  a  few  shares  in  any 
of  the  new  companies,  29 

Surgeon  or  apothecary  selling  drugs  generally,  a 

trader,  49 

Whether  an  auctioneer  is  a  trader,  72 

Semble,  bill-broker  a  trader^attomey's  clerk, 

occasionally  discounting  bills,  not,  95 

7Vtf</— Bequest  of  property  between  testator's  six 
children,  with  option  to  trustee,  one  of  his  children, 
to  purchase  the  real  estates :  the  trustee  purchases, 
and  the  other  children  release  the  estate,  he  agree- 
ing to  pay  testator's  debts,  and  to  pay  their  respec- 
tive shares  at  a  future  time,  and  assigning  two  poli- 
cies of  assurance  as  security ;  on  his  becoming  bank- 
rupt, his  assignees  take  the  estate  clothed  with  the 
trust  for  the  payment  of  the  unpaid  shares  of  the 
other  children,  13 

Proof  by  cestui  que  trust  for  trust  money  in  the 

hands  of  bankrupt  solicitor  of  trustee,  who,  after  his 
death,  has  exercued  controul  over  trust  property,  49 

-^—  whole  amount  of  two  sums  of  money  not  prove- 
able  against  estate  of  bankrupt  trustee,  where  due 
from  two  trustees  respectively  to  intended  wife,  and 
they  covenant  in  marriage  settlement  to  invest  the 
whole  amount,  and  pay  Interest  to  the  wife  for  life, 
and  esch  pays  interest  on  his  portion  until  one  be- 
comes bankrupt  and  the  other  insolvent,  60 

Usury — Whether  security  after  former  bankruptcy  for 
new  debt,  and  balance  of  previous  usurious  debt, 
proveable  in  the  whole  or  In  part.  Whether  usury 
extinguished  by  certificate  under  first  bankruptcy, 
so  as  to  make  security  for  balance  merely  volun- 
tary, 3 

Fivd  Voce  ExamhuUiem.    See  Examination. 
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.     TO  SUBSCRIBER^. 

The  present  Part  of  the  Law  Journal  Reports  conclu^ia  the  volumes  for  the  year 
18S7,  and  brings  down  the  decisions  to  the  commdQeenient  of  Michaelmas  term.  It  was 
thought  desirable  to  make  this  the  concluding  Double  Number  for  the  year :  but  in  con- 
sequence of  the  number  and  importance  of  the  Ca^s  Reported ,  it  exceeds  the  ordinary 
thickness  of  ^ven  a  Double  Number. 

For  the  information  •^f  those  who  are  desirous  of  taking  in  this  work  from  the  com- 
mencement of  the  ensuing  year,  the  following  statement  of  its  contents,  mode  of  publi- 
cation, and  price,  are  given. 

The  Law  Journal  Reports  for  the  ye^  1838  will  contain — 

The  Reports  of  Four  Terms  in  the  Courts  of  Equity,  Queen's  Bei^h,  Common 
Pleas,  Exchequer  of  Pleas  and  Exchequer  Chamber,  and  the  Court  of  Review  in 
Bankruptcy  ;  with  a  separate  arrangement  of  Cases  connected  vtiih  the  Office  and 
Duties  of  Magistrates  decided  in  the  three  Common  Law  Courts :  an  Abridombnt  of 
the  Statutes  passed  during  the  present  Session  of  Parliament,  and  a  Monthly  Bank- 
rupt List. 

The  Reports  of  each  Court  are  printed,  so  as  to  form  separate  sections  for  binding 
consecutively ;  and  the  Equity  and  Bankruptcy  and  Common  Law  Cases  may  be  bound 
in  distinct  volumes,  if  the  Subscriber  should  prefer  it,  separate  Title-pages  and  Indexes 
being  supplied  for  that  purpose. 

A  Number  or  Part  is  published  on  the  first  day  of  every  month,  commencing  on  the 
1st  of  January,  and  ending  on  the  1st  of  December.  Three  Double  Numbers  are  pub- 
lished in  the  course  of  the  year.  The  price  of  each  single  number  is  5«.,  and  of  each 
double  number  10#. ;  but  an  allowance  is  made  to  parties  who  become  Annual  Sub- 
scribers, and  undertake  not  to  discontinue  their  subscription  without  giving  due 
notice.  The  work  may  be  had  at  the  Law  Journal  Office,  No.  5,  Quality  Court,  Chan- 
cery Lane,  or  of  any  bookseller,  from  the  commencement  in  18dd,  or  any  subsequent 
year :  the  New  Series  began  in  1 8d2. 
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DIRECTIONS  TO  THE  BINDER. 

(^  In  conteqoence  of  the  mistakes  whicb  ocoasionsll^  happen  in  binding  tbii  work,  the  binder  i<  re- 
qaested  to  pay  particular  attention  to  the  following  directions ; — 

In  polling  the  monthly  numbers  to  pieces,  he  should  lay  out  the  Reports  of  the  several  courts,  and  the 
Statutes,  which  have  each  distinct  folios  and  aignatures,  in  different  parcels,  as  followa: — 

1.  Chancery— t.  ExcRBaoBE  m  Equity— 3.  Bankruptcy— 4.  KiNO^k  Bench— 5.  Common  Pleas 

—  6.  EXCHEQOER    OF    PlBAS    AND    ExCHEaOER    CHAMBER— 7.   MAGISTRATES*    CaSES— 8.  STATUTES—* 

9.  Bankrupt  List.  If  all  the  Reports  are  to  be  bound  in  one  Yolume,  he  will  reUin  the  General  Title- 
page,  and  will  reject  the  two  title-pages  marked  Vol.  VI.  Part.  I.  and  Part  II.,  and  will  place  the  Indexes 
together,  and  the  Tables  of  Cases  after  the  Indexes  at  the  end  of  the  volume.  If  the  Reports  are  to  be 
bound  in  two  Tolumes,  he  will  prefix  to  the  first  the  Title*page  marked  Vol.  VI.  Part.  L  and  place  at  the 
end  of  that  volume  the  Index  oi  Subjeeta  and  Table  of  Cases  for  the  Chancery,  Exchequer  in  Equity,  and 
Bankruptcy  Courts ;  and  in  the  second  will  insert  the  other  appropriate  Title-page,  Index,  and  Table  of 
Cases.  The  Index  and  Table  of  Cases  of  the  Magistrates*  Cases  are  to  remain  as  printed  at  the  end  of  thoM 
Reports,  which  may,  if  thought  desirable  by  the  Subscriber,  be  bound  either  in  a  separate  Tolome,  or  with 
the  Statutes.    The  Bankrupt  List,  which  is  also  bound  separately,  will  be  completed  as  usual. 

*«*  The  Title-page  of  the  Magistrates'  Cases  to  be  cancelled,  and  the  one  printed  with  sig.  S  O  of  the 
Exchequer,  to  be  inserted  instead. 
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